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ADVERTISEMENT TO THE THIRD EDITION. 


The Author submits a Third Edition of the Lexicon to the profession and 
the public. Several additions have been made, the text has been revised, the 
alterations in the law since the last edition have been noted, and the 
references to statutes have been brought down as nearly sus possible to the 
date of* publication, Hilary Term, 1864. In preparing this edition, the 
Author has been assisted by Gr. H. Cooper Esq. ^of the Inner Temple, and 
E. Searlb Esq. of the Middle* Temple. 



ADVERTISEMENT TO THE SECOND EDITION. 


The text of the previous edition has been revised, the citations verified, 
and the law, in all its branches, exhibited to the best of the Auihor’s ability 
in accordance with the most recent Statutes, Cases, Kules, and Orders. 
Many articles have been rewritten, others inserted, and all emended. A 
great number of terms and phrases has been added, more especially those 
which relate to Civil, Mercantile, and International Jurisptudence, and to 
the Hindu and Mussulman juridical systems, as adminiSte^^ed in India; 
as well as those which have been invented to supply the exigencies of modern 
developments. The size of the book is therefore enlarged, but it is hoped 
not uselessly, as the purppse hag been to preserve a due medium between 
a scanty vocabulary of mere words, and a prolix cyclopa^ia of exhaustive 
discussions, that the work ♦may r^der concise information upon the given 
subject, and become a servicable auxilia^ to further knowledge by indicating 
the locality of its sources. 

Should this purpose have been even approximately attained (for per- 
fection in such an undertaking is* impracticable), every care and labor, every 
anxiety and fatigue, will have been gratifyingly^ewarded. 



PREFACE TO THE FIRST EDITION. 


It is not without very considerable diffidence that this Lexicon isi^ubmitted 
to the* indulgence of the Profession and the PubUc, fo| t^'^man can be more 
conscious of the difficulties besetting such a sflbject-^of the many requisites 
of the task — and above all, of the great discrepancy usually exhibited between 
what a book ought to he, and what it is — than the Author of the present 
undertaking. Knowing, however, from his own experience, the want .of a 
Dictionary especially adapted to ready reference, which should contain the 

t 

modern law and alterations, as also the terminology comprehended in our 
varied and intricate jurisprudence, was the inducement to commence, con- 
tinue, and complete this work. The aims attempted, throughout its arrange- 
ment, have been compression, avoiding obscurity, and yielding information 
easily and effectually. A word-book, when it obviates tediousness of search 
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by giving a concise answer to one consulting it, possesses a peculiar virtue ; 
for irksome is the process of turning out a word, where, instead of finding 
its explqpation, thei^ is a reference to anoth^ part 'of the book ; but should 
the place referred to again direct the inquirer elsewhere, or, perchance, 
disclose neither notice nor interpretation, €ior, in ’fact, anything concerning 
it, then patience becomes exhausted, ^^d perseverance indeed hopeless. 

Often has disappointment ensued, when, after reading up a given point 
of practice orTbeory, the Author has referred to the Dictionaries extant, in 
order to learn the precise force of the words and phrases that he had met 
Vith in his researches ; for fj^quently they have not even been notic^ or 
being noticed, their interpretation has involved more confusion, since^^ the 
most part the very imperfect impression which was entertained beihih con- 
cerning them, often became obliterated by the utterly obscure -n^ner in 
which the lexicographer had treated them. Some of these woxks handle a 


subject in a mass ; for instance, under the head * Bills of Sxdiange,’ an 
immethodical essay is written, in whfth are explained, after a fashion, the 
several characters of acceptor, drawer, indorsee, payee,/ ibd the several 
subjects of acceptance, presentment, notice of dishonor,, protest;, and so on ; 
for instead of breaking up the whole subject, and diali^uting the elements 
under their appropriate heads, the inquirer search^ for acceptor, &c* is 
referred to Bills of Exchange, ^where hemust wade through the greater 
part of a long and rambling statement befme he comes to the precise point 
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PREFACE. 


he wants. A Dictionary is not consulted for an essay or treatise on a par- 
ticular theme, but to answer a sudden doubt, or explain a present difficulty, 
as to the proper meaning of a certain technicality. ^In considering any 
complex matter,’ writes Burke,"* *we ought to examine every distinct 
ingredient in the composition, one by one, and reduce everything to the 
utmost simplicity ; since the condition of our nature binds us to a strict law 
and very narrow limits. We ought afterwards to re-examine the principles 
by the effect of the composition, as well as the composition by that of the 
principles. ^We ought to compare our subject with things of a similar 
nature, and even With things of a contrary nature ; for discoveries may be, 
and often are, made by the cdhtrast, which would escape us on the single 
view. The greater number of the comparisons we make, the more general 
and the more certain our knowledge is like to prove, as built upon a more 
extensive and perfect induction.’ 

The constituents of the great subjects have been distributed under their 

proper letters, with a view to prevent as much reference to other parts of the 

book as possible ; and *vhen a phrase or technicality belongs in common to 

several departments of our laws, an analysis has been made, in order to keep 

separate the’details of the particulars and distinctions. Occasional passages 

from the Jewish, Greek, and Homan antiquities have been qiwted, either to 

illustrate a doctrine or to indicate an analogy ; but of this, sparing use has 

been made, as their too frequent insertion would have increased bulk, without 

perhaps augmenting value. Thb authorities relied upoil are referred to for 

examination, in order that the subject may be more fully studied by those 

who desire to acquire a fuller knowledge of historical jurisprudence or the 

polity of the ancients. Method has bqj||j attended to, as the main design of 

a Dictionary is immediate use. 

* 

Thus useful amis in magazines we place, 

All rang’d in order, and disposed with grace : 

Nor thus alone the curious eye t^please. 

But to be found, when need requijpes, with ease.f 

Wliether the work is successful or not, in attaining its avowed purpose, 
cannot here be determined ; its real value — its suitableness as a Lexicon — 
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will be tested by experience, which neither a persuasive preface nor an 
unfavorable review can influence. The Author craves pardon for any 
trivial error or misprint, as the greater part- of the book was written, and 
the proofs corrected, during his academical studies ; and he will be grateful 
for any suggestions, which, supplying the defects and elucidating the 
obscurities of this edition, would increase the utility of a second, should a 
S3cond be called for. 


* Pr<^lace to the l^nquiry into the (Jrigiu of our Ideas of the Sublime and Ikjautihil, 
• t I’opo’s Essay on Criticism. 
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OR 

BICTIGMET OF JUEISPEUBUNCE. 


A— ABA 

A. This letter is frequently used as an ab- Abactor [fr. abigOf Lat.], a stealer and driver 
breviation or as a mark of reference, for the away of cattle or beasts by herds or in great 
purpose of identification. It was inscribed upon numbers at once, as distinguished from a 
a ballot, and stood for ^antiquoj I vote against, person who steals a single beast only.— 

It was used by the Romans who voted against Lond. * • 

a candidate for ofiice. See U. R. Abacus [fr. figaf, Gk., a board], arithmetic, 

A ballot or waxen tablet, similarly inscribed, from the Abacus^ an ancient instminent for 
was also used in their Courts of Judicature, facilitating calculations by means of counters, 
being the initial letter of ^absolvo,' I acquit Its form is various, but that chiefly used in 
(not guilty). Cicero calls A, literam salutarem; Europe is made by drawing parallel lines dis- 
a comfortable letter, because it was a note of tant firom each other at least twice the diameter 
Absolution ; but C, literam tristemf a sorrowful of a counter, which, placed on the lowest line, 
letter, bec^se it denoted Cqpdemnation. See agnifies 1 ; on Ijie second, 10; on the third, 100; 
P. and AT. L. Taylor's Civil LaWy 191 ; Juv, on the fourth, 1,000; and so on. In the inter- 
Sat. xiii. 3. * mediate spaces, the same coimters are estimated 

A 1, An expression signifying a first-class at one half of.the value of the line immediately 

vessel excellently built— term.* superior. There were also other inventions 

Ab [fr. abba, Syr., father]. The eleventh^ ,, similarly denominated; viz. Abacus Pytha- 
month of the Jewish civil year, and the fiflh of goricuSy a multiplication table invented by 
the sacred. It answers to the moon that begins Pythagoras ; Abacus LogisticuSy a rectangled 
in July, and consists of thirty days. On the triangle, whose sides forming the right 
24th is observed a feast in memory of the contain all the numbers from 1 to 60, and its 
aboliihiuent of the Sadducean law, which re- area the products of each two of the oppoate 
quired sons and daughters to be equa^heirs numbers; it is also called a canon of sexagesi- 
and heiresses of their parents’ estate. — Brown's mats ; ^d the AbacuSy or table strewed wi^ 
Diet, of Bible / Jahn's Bib. Antiq. dust, upon whic^, the ancient matbA mfttiVjaTTff 

Ab, at the beginning df English-Saxon drew their schemes. — Dyche's Diet } JSneyc. 
names of places, is generally a contraction of Lond. 

Abbot or Abbey \ whence it is inferred, that Abalienate, to make over to .another.— 
those places once had an abbey, or belonged Law. 

to one elsewhere, as Abingdon in Berkshire. Abalienation [fr. a^aZtetto, iLat], a makfhg 
Blount's Law Oloss. ^ver of realty, goods, or c^ttels, to another, 

Abaoinare, a puni^ment described by his- by due course of law.— ijfb. 
torians of the middle ages. The criminal was AbaUaba, the ancient name of Ap|deby in 
blinded by the means of red-hot irons held Westmorland. 

before Ms eyes. — Ei^c. Lond. ^ Abandonee, one^io whom anything is xe* 

Abaoiit, or Abaoieta, a castellpf accounts, linquished. « 
an arithmetician. — Blount; Cowets Interp. Abandon, to 

Abaoot, the royal cap of state .fbrmerly worn Aban^kmer|::j9he who r^qnjlidies anythi^. 

by the Sovereigns of England. It was made in ^^^onn^t [fr; abomdmmf\ fr. ; fr. 
the shape of two crowns.— G%rofi. Angl. 146|« am rcjinqnisb" 

Aba^on^ a carrying away by violence. inent of mter^ bv lltim ; the deseation of 
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a husband or wife or child (24 & 25 Viet. c. 
100, s. 27); also the relinquishment by an 
assured parson to the assurers of his right to 
what is^ saved out of a wreck, when the thing 
insured has, by some of the usual perils of 
the sea, become practically valueless. Upon 
abandonment, the assured is entitled to call 
upon the assurers to pay the full amount of 
the insurance, as in the case of a total loss. 
The loss, is in such case called a constructive 
total loss. — 2 Selw. N.P*, 976. The damage 
to a cargo must exceed half its value, to entitle 
the assured ^ abandon, and recover as fDr 
a total loss, and to justify the abandonment 
of a ahipf the particular injuries must be such, 
that no repairs would render her seaworthy for 
the remainder of the voyage, or that the cost of 
making her seaworthy would exceed her value 
when repaired. The assured must give 
notice of his intention to abandon and 
claim as for a total loss to the underwriters, 
or their agents, within a reasonable time 
after he has received intelligence of the 
casualty, otherwise it will be taken that he 
intends to claim for a partial ^^oss only. Aban- 
donment very frequently takes place in cases 
of capture: the loss is then total, and no 
question can arise in respect of it. Where, 
however, a ship and cargo are re-captured 
within such a time that the object of the voyage 
is not losty the assured is not entitled to aban- 
don. The mere stranding of a ship is not 
deemed of itself such a loss as will jqstify an 
abandonment. If by some fortunate accident, 
by the exertions of the crew, or by any bor- 
rowed assistance, the ship be go^ off and ren- 
dered capable of continuing her voyage, the 
assurers are only liable for the expenses occa- , 
sioned by the stranding. It is only where the* 
stranding is followed by shipwreck, or the 
ship is in any other way rendered incapable 
of prosecuting her voyage, that the assured 
can abandon. Consult Amould, Marshall or 
Park on Marine Insurance. 

Also the surrender of his property by a 
debtor for the benefit of his c^ditors. 

The Civil Law permitted a master who was 
sued for his slave’s tort, or the owner of an 
animal who was sued for an injury done 
by it, to abandon the slave or animal to the 
person injured, and thus relieve himself fi:om 
further liability. • 

Abandim or Abandiuii, any thing seques- 
tered, proscribed, or abandoned. Abandon^ 
i. e. in bannum res missa, a thing banned or 
denounced as forfeited or lost,* whence to aban- 
don, desert, or forsake, as Jost and gone. 
Cowel. Pc^uier thinks it a coalition of h ban 
donner, to give up to a moscription, in which 
aense it signified the tMoi of the empire. 
Ban, jn the old dialect, signifies a cl&se; 
and t9 if considered as compounded 


of French and Saxon, is exactly equivalent to 
diris devovere. 

Abannition, a banishment of one or two 
years for manslaughter. — Obsolete. 

Abaxnare [fir. abarian, Ang.-Sax., denude, 
detego, Lat.], to lay bare, discover, detect. 
Hence cebere theof, a detected or convicted 
thief ; cebere morth, a detected homicide. Also 
to detect and discover any secret crime to a 
magistrate. — Ancient Laws and Institutes of 
England; Leg. Canuti, c. 104. 

Abarstiok [fir. a priv. and berstan, Sax., dis- 
rumpo, Lat.], insatiable. — Cowel. 

Ab assuetis non fit injuria. Jenk. Cent. Rep. 
(From things to which we are accustomed, no 
legal wrong results.) 

If a person neglect to insist on his right he 
is deemed to have abandoned it. A Court of 
Equity,’ said Lord Camden, ‘which is never 
active in relief against conscience or public 
convenience, has always refused its aid to stale 
demands, where a party has slept upon his 
right, and acquiesced for a great length of time. 
Nothing can call forth this Court into activity 
but conscience, good faith and reasonable dili- 
gence : where these are wanting the Court is 
passive, and does nothing. Laches and neglect 
are always discouraged ; and, therefore, from 
the beginning of this Jurisdiction, there was 
always a limitation to suits in this Court.’ 
Smith V. Clay, Ambl. 645 ; 3 Bro. C. C, 639. 

Abatamentuin, Abatement, an entry by in- 
terposition. — 1 Inst. 277. • 

Abate [fr. abbattre, Fr.], to«prostrate, break 
dovrn, remove, or ^destroy ; also, to let down 
or cheapen the price in buying or selling. 
Encyo. Land. 

Abatement, a making less, used in seven 
senses : — 

(1) Abatement of Freehold. — Where a per- 
son dies seised of an inheritance, and, before 
the heir or devisee enters, a stranger, having 
no right, makes a wrongful entry an^ gets 
possq^ion of it. Such an entry is technically 
callecLan abatement, and the stranger an abator. 
It is^ in fact, a figurative expression, denoting 
that the rightful possession or freehold of the 
heir or devisee is overthrown by the unlaw- 
ful intervention of a stranger. Abatement 
difiers from intrusion, in that it is always 
to the prejudice of the heir or immediate 
devisee, whereas the latter is to the prejudice 
of the reversioner or remainder-man : and a dis- 
seisin differs from them both, for to disseise, is 
to put forcibly or frauduloitly a person seised 
of the freeh^ out of possession.*— 1 Inst. 277a ; 
Finch L. I2i; 8 Bl. Com. 167. See Ouster. 

(2) Abatement or removal of Nuisances.— 
A remedy allowed by law to the party injured 
by* a nuisance to abate, destroy, remove, or 
put an end to the same by his own act. What- 
ever unlaMdully annoys or damages another is 



a nuisance, which may be abated, i. e. taken 
away or removed by the aggrieved party, so 
that he commit no riot in the doing of it. 
This seems to be the primitive sense of the 
term abatement. The reason why the law 
allows this summaiy method of doing one's 
self justice, is because injuries of this kind 
require an immediate remedy, and cannot wait 
for the slow progress of the ordinary forms of 
justice. It is also used in a privative sense, 
in Statute^ Westm. 1, 3 Edw, I. c. 17, where 
mention is made of abating a castle or fortress, 
clearly signifying to pull it down and level it 
• even with the ground. 

(3) Plea in abatement. — A defence by which 
a defendant shows cause to the CJourt why he 
should not be impleaded or sued, or, if im- 
pleaded or sued, not in the manner and form 
adopted by the plaintiff, and praying that the 
action or suit may abate, i.e. cease. 

A plea in abatement at Common Law is a 
species of the class dilatory, and states some 
tact for quashing or abating the original writ 
in a real, or the declaration in a personal, 
action, on account of an informality, or offers 
an exception to the personal competency of 
the parties sueing or sued. This plea must be 
delivered to the plaintiff in four days after re- 
ceiving the declaration, and cannot be resorted 
to afterwards. It must be accompanied by 
an affidavit of its truth, unless the mistake is 
plainly apparent on the record, otherwise the 
plaintiff ^ay treat it as nullity, and sign 
.judgment by default. — 4 Anne, c. 16, s. 11. 

A defendant may plead* in abatement to part 
of a declaration, and u]x>n the merits as to the 
residue. • 

When this defence succeeds on the trial, the* , 
particidar action is defeated, but the right of 
action subsists, since the plea does not involve 
the merits by denying the cause of action itself, 
but only impeaches the technical frame of the 
proceedings. Therefore upon amending the 
tenor of the proceedings and removing^tiie dis- 
ability, a new action can be maintained for the 
same right. With a view to this privilege, the 
plea must correct the mistake so as to enable 
the plaintiff to avoid the same objection in 
framing his new action. 

The plaintiff may demur to this plea with- 
out going to trial, and then ^ould the Court 
in banco decide against the plea, the judg- • 
ment will be respondeat omter (let the de- 
fendant answer over) without regard to any 
defect in the declaration, for which purpose 
he has ffiur days judgment on the de- 
murrer signed, or as the Court shall otherwise 
direct. 

If a plaintiff find that he cannot successfully 
resist the plea, he should abandon fbe action 
and enter a caaseiur breve as a matter of coii^; 
he will not then be liable to pay any costs.* 


The Judges discourage these pleas, fss they 
favour cunning and frivolity, avoid the sub- 
stantial merits of an action, create vexation 
iuid accumulate costs. See Chitty or Stephen 
on Pleading, and 2 Chit. Arch, Prac. by Pren. 
865-S74. See Misnomeb, Nonjoinder, Plea 
and Pleading. 

In Equity, declinatory pjeas to the jurisdic- 
tion, and dilatory to the person, are in the 
nature of pleas in abatement, for they ques- 
tion the propriety of the particular remedy or 
suit, whilst they tacitfy admit the ^datence 
of a cause of suit. No pract^l consequence, 
however, results from their being so deemed ; 
it is only an attempt to render pleas in Equity 
analogous to those at law, that the assimila- 
tion has been indulged in by the text-writers. 
1 Dan, Prac. by Head, 512. , 

In Criminal proceedings, a plea in abate- 
ment might have been given in writing by a 
prisoner or defendant on accotmt of misnomer, 
wrongful or no addition, annexing thereto an 
affidavit of its truth. But this plea is now 
obsolete, since by 7 Geo. IV. c. 64, s. 19, 
in case of misfiomer the Judge may amend 
the indictment or information, and call upon 
the prisoner or defendant to plead in bar to the 
merits; and by 14 & 15 Viet. c. 100, s. 1, no 
indictment or information shall be held in- 
Buffitient for want of or imperfection in the 
addition of any defendant. 

(4) Abatement of Debts and Legacies . — ^In 
Equity, when equitable assets are insufficient to 
satisfy fully all the creditors, their debts must 
abate in proportion, and they must be content 
with a dividend for aequitas est quasi asqua- 
litas. 

So in the case of legacies upon a deficiency 
of assets after payment of the debts, they 
abate proportionably, imless a priority is spe- 
cially given to any particular legacy. A tes- 
tator is always presumed to intend that tiie 
legacies shall be equally paid unless he express 
in his will a contrary intention. But a widow's 
legacy in lieu of dower has the priority, and 
very properly so, since she gives up a I^gal 
right for it. 

When thtare are specific and pecuniary l^|a- 
cies, and the assets are not sufficient to pay 
both, the specific have the preference, and only 
abate proportionably amongst themselves, un- 
less one of them is payable out of a particular 
fund, and others out of other funds, Ibr then 
each must bear the loss arising from any defi- 
ciency of the particular fund. 

(5) Abatement of The Common 

Law Proceduie Act (1852) provides, that the 
death of a plaintiff or defendant shall not 
abate an aoribn ; that the death of one or more 
of several pliuntiffs or defhndants, if thercause 
of action , Sisonrive to or against the survivors, 
shali not ibate the action, but the dealh being 

b2 



suggested upon the record, the action may 
proceed ; that in case of the death of a sole or 
surviving plaintiff, his legal representative may, 
with leave, enter a suggestion of the death and 
of his being the legal representative, and pro- 
ceed with the action, and if the suggestion be 
made before trial, its truth shall be tried 
thereat, together vjith the deceased’s title, and 
the person making the suggestion is to be 
treated as if he were originally the plaintiff ; 
that in case of the death of a sole or surviving 
defendant, the action, surviving, the plaintiff 
may make a suggestion in any of the pleadings 
bemre issue, or in a copy of the issue, after 
joining issue, of the death, and that a person 
named therein is the executor or administrator 
of the deceased, who may then be served with 
a copy of the writ and suggestion, and with a 
notice requiring him to appear within eight 
days afterwards, or in default the plaintiff may 
sign judgment and proceed in the ordinary 
way; and where no pleadings have taken place 
before the death, the declaration with the sug- 
gestion forming part thereof may be served 
together, the new defendant pleading thereto 
at the same time ; and if the plaintiff have de- 
clared, but the deceased did not plead before 
his death, the new defendant must plead at the 
same time to the declaration and suggestion, 
and if the deceased did plead before deatH, the 
new defendant can only plead to the suggestion 
by way of denial, or as may be necessary by 
reason of his representiitive character,r. unless 
by leave he is permitted to plead fresh matter 
to the declaration; and if the deceased did 
plead before death, but the pleadings have not 
arrived at issue, the new defendant, besides 
pleading to the suggestion, must continue the . 
pleadings in the same manner as the deceased 
might have done, and the pleadings upon the 
declaration and suggestion shall be tried to- 
gether, and if the plaintiff recover, he shall be 
entitled to the like judgment, as in an action 
originally commenced against an executor or 
administrator ; that the death of either, party 
between verdict and judgment shall no longer 
be alleged for error, provided the judgment 
be entered within two terms after the veixiict ; 
that if a plaintiff die after interlocutory and 
before fin^ judgment, the action abates not, 
if his executors or administrators might have 
maintained it ; and so if a defendant thus die,* 
if such ^don might have been maintained 
against his executors or administrators, but the 
plaintiff or his executor or administrator may 
issue a writ of revivor against the defendant 
or his executor or administrator to show cause 
why damages ^ould not be assessed and reco- 
vea^ by him or them, and if tio sufficient 
matter be shown at the return of the writ, in 
anest of iW j^gment, or there be a de&ult, 
a of inquiry of damages is awarded, or 


the amount is referred to a master to be ascer- 
tained, whereupon final 'judgment is given, 
ss. 135-140. 

The Act also provides tliat the marriage of a 
woman, plaintiff, or defendant, shall not abate 
an action, which may notwithstanding proceed 
to judgment, and this may be executed against 
the wife alone, or, by suggestion or writ of re- 
vivor, judgment may be obtained against hus- 
band and wife, and execution issue thereon ; 
and on a judgment for a wife, execution may 
issue thereon by the husband’s authority, with- 
out a writ of revivor or suggestion, and if a 
wife have sued, or defended, by attorney ap- 
pointed when she was sole, he may continue 
to act, unless the husband countermand his 
authority, and change him in the ordinary 
manner. — s. 141. 

The bankruptcy or insolvency of a plaintiff, 
in an action which his assignees might main- 
tain, cannot be pleaded in bar, unless they 
decline to continue and give security for costs 
within such time as a judge may order, pro- 
ceedings being stayed until an election made 
by them; if the assignees neglect or refuse, 
the defendants may within eight days after- 
wards plead the bankruptcy. — s. 142. 

With regard to proceedings in error — the 
death of a plaintiff in «rror, after service of 
the note of the receipt of the memorandum 
alleging error, with a statement of the grounds 
of error, operates no abatement; but if one of 
several plaintiffs iu error die, a su^ostion of 
it, which is not traversable, yet •can, of course,, 
be set aside if untriJe, may be made, and the 
proceedings continued by the surviving plain- 
tiffs. If a sole plaintiff, or all the plaintiffs 
c m error die, the legal representative of such 
sole plaintiff, or of the surviving plaintiffs, 
may, with leave, enter a non-traversable sug- 
gestion of the death and of his being the legal 
representative, and the proceedings are there- 
upon continued ; but if no such suggestioii be 
made,®tthe defendant in error may affirm the 
judgment, or take such other proceedings as he 
may be entitled to. 

The death of a defendant in error does not 
abate the proceedings, but if one of several 
defendants die, a non-traversable suggestion 
of it may be made, and the proceedings con- 
tinued against the surviving defendants. If a 
sole defendant, or all the defendants in error 
die, the plaintiff in error may proceed, upon 
giving ten days’ notice of the proceedings and 
of his intention to continue them, to the repre- 
sentatives, or if such notice cannot be given, 
then upon such notice as the Court or a judge 
may direct. 

The marriage of a woman, plaintiff or 
defendant, does not abate proceedings in 
error, but they may be continued in like 
manner, as the action below under similar 



circumstances as already detailed.— ss. 161- 
167. 

Bankruptcy does not abate proceedings in 
error, which may be carried on in the bank- 
rupt’s name by tbe assignees. — 1 T, R. 468. 

In the mixed action of ejectment the death 
of a claimant or defendant shall not abate the 
action. Jf a deceased claimant’s right survive 
to another claimant, a non-traversable sug- 
gestion of the death may be made, and the 
action may proceed at the suit of the surviving 
claimant ; if such a suggestion be made before 
trial, then the claimant shall haVe a verdict 
* and judgment upon its appearing that he was 
entitled to bring the action either separately or 
jointly witlr the deceased claiihant. If one of 
several claimants die before trial, whose right 
does not survive to the survivors, then, where 
his legal representative shall not become a 
party to the action, a non-traversable sug- 
gestion of the death may be made, and the 
suiwivors may go on with the action for their 
share of the property. 

, Upon the death before execution executed, 
of one of several claimants, who have obtained 
a verdict, the survivors may, whether the legal 
right to the property survive or not, suggest 
the death, and proceed to judgment and exe- 
cution to recover the*entire possession of the 
property and costs, without affecting the right 
of the legal representative of the deceased 
claimant, or the liability of the survivors to 
him, and the entiy and possession of the sur- 
•vivors shall be considered that of such legal 
representative as to his ^are, and the Court 
may direct possession to be delivered accord- 
ingly. If a sole claimant, or, before trial, one 
of several claimants, whose rights do not sur» • 
vive, die, his legal representative may, with 
leave, enter a suggestion of tlie death, and of 
his being the legal representative, upon which 
the action proceeds ; if the suggestion be made 
befca’e trial, its truth is triable thereat together 
with the deceased’s title ; and if it be mAde in 
the case of a sole claimant, after tri&l and 
before execution executed, and it be denied by 
the defendant within eight days after notice of 
it, or such further time as shall be allowed, 
then such suggestion shall be tried ; if a verdict 
pass for the plaintiff he shall recover posses- 
sion, and aU costs occasioned thereby ; if for 
the defendant he shall be entitled to judgment 
for his costs. If one of several defendants, 
defending jointly, die before or aft«r judgment, 
a non-traversable suggestion of it may be 
made, and die action proceeds against the sur- 
vivors. If a sole defendant, or all of them 
when more than one, die before trial, a non- 
traversable suggestion of it may be made, 
and the claimants shall be entitled to judg- 
ment, unless some person appear and defend 
within the time fixed by order of the Court 


or judge, and the Court or judge may order 
that the olaimants may sign judgment widiin 
a given time, unless the person then in posses- 
sion, by himself or tenant, or the legal repre- 
sentative of the deceased defendant, shall within 
such time appear and defend ; the order may 
be served like the writ. But if the death or 
deaths happen after verdict^ the claimant may 
still sign judgment and issue execution, with- 
out suggestion or revivor, against the legal 
representatives. If Mne of several defendants, 
defending separately for part of the property, 
die before trial, the same proc^^edings may be 
taken as to such portion as in the case of a 
sole defendant’s denth, or the claimant may 
proceed against the survivors as to the other 
portions. If one of several defendants, defend- 
ing separately as to property for which the 
survivors also defend, die before trial, the 
Court, or a judge, may allow the person then 
in possession of the property, or the legal re- 
presentative of the deceased, to appear and de- 
fend on reasonable terms, and if no such leave 
be applied for, the claimant suggesting the 
death may proeffeed against the survivors to 
judgment and execution. — s. 190—199 ; 2 Chit» 
Arch. Prac. by Pren. 1076, et seq. See Kevi- 
voR, Writ of. 

A suit in Chancery altogether abates by the 
death of a sole plaintiff. Whereupon the de- 
fendant may make a special motion to the 
Court for an order that the legal representative 
revive 4he suit within a limited time, or that 
the bill be dismissed. 63rd Order of May, 
1845. It also abates upon the death of one 
of several co^plalntiffs ; in which case the de- 
fendant can perhaps obtain an order for the 
. surviving plaintiffs to revive the suit, or sub- 
mit to have the bill dismissed with costs. 
Smi. Ch. Pr. 726, et seq. 

A suit abates by the death of a defendant 
quoad his interest ,* and his personal represen- 
tative may move tliat the plaintiff revive the suit 
against him, or the bill stand dismissed as 
agains^ such deceased defendant. 

A suit by a corporation aggr^te in their 
corporate capacity does not abate by the death 
of some of the members, though they are men- 
tioned by their names; but the death of a 
corporation sole operates an abatement. 

When a relator claims an interest, and ftie 
•suit is instituted by bill and information in 
which he appears as a plaintiff as well as a re- 
lator, his death abates the proceedings; but 
not so where the suit is by information ^one. 
Upon the death of a sole relator, or of all 
the co-relatorif the Attorney-General applies 
for leave to name a new relator. 

If during « suit instituted by a husband and 
wife, touc&g her personally, the husband die, 
it does not abate the suit, but she may either con- 
tinue it or stay it without being liable to costs ; 
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if, howev», the wife die, the suit abates and the 
widower must administer, and then revive the 
suit if he desire to continue it. And should he 
die before the suit is wound up, the next of kin 
of the wife would be entitled, upon administer- 
ing, to proceed with the suit as trustees for the 
husband’s representatives. 

A suit instituted against a husband and 
wife is not abated by the husband’s death ; 
but if the wife thereby acquire a new in- 
terest she may put in another defence, if there 
have been already one, touching such new 
interest. If tlje wife dies the suit abates. 

It is not, however, the death of every party to 
a suit that will cause its abatement ; for if the 
deceased’s interest then determines and be- 
comes non-transmissible, as in the case of a life- 
tenancy and temporary contingent or defeasible 
interests, the suit may still be proceeded with 
against the survivors. But if the deceased was 
a sole party the suit is at an end, the subject of 
litigation having determiffed. And if the whole 
interest of a deceased party survive to another 
party, as in the case of jointr tenancy, or trustees 
of executors, the deceased nut* having acted or 
possessed any of the trust-property, no abate- 
ment occurs, since no claim can be sustained by 
or against the representatives. Also where a 
surviving party can continue the suit, as in the 
case of several creditors, &c., no abatehient 
arises, for the deceased’s representatives may 
come in under the decree ; but if an original 
plaintiff in such a suit die after decree, his per- 
sonal representatives may, if they choose, revive 
the suit . — Burney v. Morgan, 1 S, and S. 358. 

The marriage of a feme sole plaintiff abates 
a suit ; and it would appear that the defendant 
may move that the husband revive within a short . 
time or that the bill be dismissed with costs. 

The marriage of a feme defendant does not 
abate a suit, but her husband should be named 
in all the subsequent proceedings. 

An infant-plaintiff attaining his majority does 
not abate a suit, but he may elect whether he 
will carry on the suit or not. * 

While the bankruptcy or insolv^cy of a wle 
plaintiff does not strictly abate a suit, yet it 
renders it as defective as if it did, since the 
bankrupt-plaintiff cknnot prosecute it. The 
defendant may obtain, after notice to the as- 
signees and upon special motion, an order that 
the bill be ^smissed without costs within a^ 
limited time, if the assignees do not in the 
tneantime revive it. If one of several co-plain- 
tifih become a bankrupt, the defendant may 
bbtain an order without giving notice to the 
assignees, that the solvent plaint^revive within 
a given tim.e or submit to the dismissal of the 
hill. " • 

T&e biinkruptcy or insolvency of a,, defendant 
abate a suit ; but the plaintiff has his 
<daoticA eithmr/to continue the suit, making 


the assignees parties, or stay and go in under 
the bankruptcy; and such defendant may move, 
at the proper time, to dismiss the bill for want 
of prosecution^ but without costs. See Revivor, 
Order of. 

Bankruptcy proceedings abate altogether only 
where the bankrupt dies before adjudication. 
12 & 13 Viet. c. 106, s. 116. 

Actions at law or suits in equity commenced 
by assignees do not abate by their death or 
removal; but upon a suggestion of the fact 
made, the proceedings go on in the substituted 
name of the surviving or new assignee. — Ib, 
s. 157. Thisprovision includes official assignees. • 
The Insolvent Act, 1 & 2 Viet. c. 110, s. 53, 
provided the like in cases of insolvency ; but 
proceedings in insolvency are now abolished 
by 24 & 25 Viet. c. 134. These enactments 
do not apply when the assignees are defendants. 

(6) Abatement or rebate in commerce, an 
allowance or discount made for prompt pay- 
ment. — Lex Merc. It is sometimes used to 
express the deduction that is occasionally made 
at the Custom-House from the duties charge- 
able upon such goods as are damaged, and 
for a loss in warehouses, regulated by 3 & 4 
Wm. IV. c. 52, 8. 32.- 

(7) A badge in coat-armour, indicating dis- 
honour of Some kind. It isalso called rebatement. 

Abator or Abater, one who prostrates a 
nuisance or enters into a house or land vacant 
by the death of the former possessor, and not 
yet taken possession of by his heir dr devisee. 
Cowel. Also an agent or causb by which an. 
abatement is procured. 

Abatuda, or abatude, anything diminished. 
MonetA abatuda is money clipped or diminirfied 
om value.— Fresne's Glos, Used in old 
records. 

Abavia, a great grandmother’s mother. 

Abavus [fr. amsavus, avavus, Lat.], a great 
grandfather’s father. 

Abawed [fr. ech alter, Fr., attonitum ^ted- 
dere, Ijat.], terrified. — Blount. 

Abbiu)y [fr. abbatia, or abbathia, Lat. j, the 
government of a religious house and the reve- 
nues thereof, subject to an abbot, as a bishopric 
is to a bishop. — CoweL The rights and privi- 
leges of an abbot. 

AbbandunTun, abbendoma, abbendonia, 

Abingdon in Berkshire, which took its present 
name soon after Cissa, King of the West Saxons, 
had fotmded the abbey there. It was also, as 
some say, called Sewsham and Cloveshoe. 

Abbas [fr. cestuarium, Lat.], Humber in 
Yorkshire. 

Abbalis, an avener or steward of the stables, 
an oet^er.-^Spelm. 

Abbe> the old Norman-French Word for 
Abbott.— Vide Bro. Abr. * Abbe.* 

Abbey, or Abby [fr. abbatia, Lat.], a place 
or house for reli^ous retirement, governed bjr 
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an abbess where nuns are, and by an abbot 
where monks reside. Formerly in England 
great privileges were, and now on the continent 
are, granted to them, ' such as being ex- 
empted from the bishop’s visitation, and as a 
sanctuary for persons escaping from the penal- 
ties of an iniringed law, even although they be 
murderers. No less than 190 abbeys were dis- 
solved by Henry VIII., whose yearly revenue 
amounted to 2,853,000/. per annum (an almost 
incredible sum considering the value of money 
in those days), a great part of which went to 
Home, the governors and governesses of several 
•of tlie richest among them being foreigners re- 
sident in Italy. Certain abbots and priors in 
England, in right of their monasteries, held 
lands of the crown, for which they owed mili- 
tary service, and on that account obtained the 
title of Lords, and were summoned as Barons 
to parliament. For a like reason the Bishops 
of the present day have the same honour, and 
are denominated Spiritual Peers. — 1 Hall. 
Const. Hist. c. ii. p. 74 ; Monasticon Angli- 
canum ; 2 Steph. Bl. 343. 

Abbot, or Abbat [fr. abbas, Lat. ; abbe, Fr. : 
abbud, Sax. : others derive it from abba, Syr., 
father.] A spiritual lord or governor, who had 
the rule of ^a religious house. An abbot, with 
the monks of the same house, were called the 
convent, and made a corporation . — Termes de 
la Ley. Henry VIII., as is well known, dis- 
solved the monasteries. See Hu Cange, and 
Carpenters Supp. , 

. Abbot of Misrule, the master of the revels 
who directed the diversions, called in Scotland 
the abbot of unreason. 

Abbrevatio Plaoitomm is an abstract of 
ancient pleadings prior to the year-books. See* 
it cited in Stephens on Pleading, App. 
p. xvii. 

Abbreviate of adjudication, an abstract of 
adjudication.— iS'cotcA Law. 

Adjudication is that diligence of the law by 
which the heritage of a debtor is adjured to 
belong to his creditor in payment of a debt ; 
and the abbreviate of the adjudication is an 
abridgment of the record, containing the names 
of the creditor, debtor and lands, with the 
amount of the debt ; it is signed by the Judge 
who pronounced the decree in the process of 
adjudication, and must be recorded in the re- 
gister of abbreviates. — lb. 

Abbreviation, an abridging or contraction. 
The 4 Geo. II. c. 26, provided that all law 
proceedings should be in the English language, 
written legibly, and in words at length, and 
not abbreviated ; but the 6 Geo. H. c. 14, per- 
mitted numbers to be expressed in figures, and 
such abbreviations as are commonly used. In 
9 Co. 48, is this maxim, A55ravtat/onuni, ille 
numerua et seniua accipiendw eat, ut conceaaio 
non ait mania, (fri abbreviations, such number 


and sense is to be taken, that the grant be not 
made void.) 

Abbreviators, officers who assist in dinwifig 
up the Pope’s briefs, and reducing petitions 
into proper form, for their eonversion into 
Pa^ Bulls. 

Abbreviature, a short draft. 

Abbrobh, to monopolise ^oods or fbrestaU a 
market. 

Abbroobment, or Abroaohment [fr. ab, 
Lat., and broche, Fr.^ a spit.] The ffirestaUing 
of a market or fair. — MS. Antig. Forestalling 
is abolished by 7 & 8 Viet. c. 24, b;^ which Act 
are repealed many statutes in r^traint of trade. 
This act extends to Scotland and Ireland. 

Abbuttals, or Abuttals [fr. abutter or abou- 
tir, Fr., to limit or bound ; or perhaps fr. tp butt 
or strike. — Wedgw.'\ The buttings and bound- 
ings of land, east, west, north, and south, with 
respect to the places by which they are limited 
and bounded. The aides of the land are pro- 
perly said to be adjoining to, and the enda 
abutting on, the land contiguous.— Termes de la 
Ley, The 2 & 3 Wm. IV. c. 64, settled the 
divisions of coimties and the limits of cities 
and boroughs within England and Wales. The 
Enclosure Acts empower commissioners to settle 
boundaries of parishes and manors, hamlets 
and districts between lands to be enclosed, and 
adjoining lands. See Reg. Qen, H. T. 1863, 
8. 18. 

Abdioant, giving up, renouncing. • 

Ab4j>cate [fr. abdico, Lat.], to renotmee or 
refuse anything. Termes de la Ley ; to disin- 
herit in the civil law. 

Abdioatioji, where a magistrate or person 
in office voluntarily renoimces or gives it up 
before the time of service has expired. It 
differs from resignation, in that abdication is 
done purely and simply, whereas resignation is 
in favour of some other person. It is said to be 
a renunciation, quitting, and relinquishing, so 
as to have nothing further to do with a tMng, 
or the doing of such actions as are inconsistent 
with the holding of it. — Chamb. Diet, On King 
James II.’s leaving this kingdom, and abdi- 
cating the crown, the Lords would have had 
the word ^ desertion ’ made use of, but t^e 
Commons thought it was not comprehensive 
enough, for that the king might then have 
liberty of returning. The Scots oaUed it a 
, forefidtmre {forfeiture) of the <frowil, from the 
verb forisfacio. This was fully canvassed in 
the then Parliamentary Debates, Involimtary 
resignations are also termed abdications, as 
Napoleon’s abdication at Fcmtainebleau. 

Abditoriusi [fr, e^itua, Lat.], an abditoxy 
or hiding-place to conceal and preserve goods, 
plate, or mgney, or a chest in which r^ques 
are kept, as mentioned in the inv^tozy of the 
church otY^ark,--^Dugdale^a Mondatieon Angli- 
canum, p, t73. 
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Abduotioily the forcible or fraudulent taking 
away of women or children, especially girls. 
This criminal offence is of three kinds — viz. 
(1) Kidnapping; (2) Carrying away infant 
females under sixteen ; and (3) Stealing heir- 
esses.-— these treated of under their re- 
spective heads y and 24 & 25 Viet. c. 100, ss. 
53, 54, 55. There may also be abduction 
of a ward or of a "^^ife. See title Guardian and 
Wife; and see 3 Bl. Com. iii. 552. 

In logic, a particular feym of argument, by 
the Greeks called array tay^y wherein the greater 
extreme is evidently cbntained in the medium, 
but the mediuhi not so evidently in the less 
extreme as not to require some further medium 
or proof to make it appear, — Kncyc. Lond. 

Abearance, carriage or behaviour. A re- 
cognizance to be of good abearance means to 
be of good behaviour. — 4 Bl. Com. 251, 256. 

Abeohed [fr. abechery Fr.], to be satisfied. 
Cowel. 

Aberenmrder [ir. aherey apparent, notorious, 
and mordy murder. Sax.] Plain or downright 
murder as distinguished firom the less heinous 
crime of manslaughter or cjiance medley. It 
was declared a capital offence, without fine or 
commutation, by the laws of Canute, c. 93, 
and of Henry I. c. 13. — Spelm. 

Aberfraw \jaber-frawy Welsh, efflux of the 
Fraw]. The princely seat of Venedotia (North 
Wales) was situated where the brook Fraw 
flows into the sea. Here was erected the 
Supreme Court of Law for the administration 
of justice in that part of the Principality. — An- 
cient Laws and Institutes of Wales. 

Abessed [fr. abaissery Fr.], humbled, de- 
pressed, abased. — Blount. 

Abet [fr. abettarCy from a {ad vel usque^y 
and bedan or betereuy to stir up or excite. Sax. ; 
or boutliy Fr., impellOy excitOy Lat.], to maintain 
or patronise ; to encourage or set on, the sub- 
stantive abetment signifying the same. 

Abettor, or Abettator, an instigator or 
setter on, one who promotes or procures a crime 
to be committed. — Old Nat. Br. 21. Treason 
is the only crime in which abettors are ex- 
cluded by law, every one concerned being a 
principal. See Aocessart. 

Abettors in misdemeanors are pimishable 
as principal offenders. See 24 & 25 Viet, 
c. 94, s. 8 ; as also are abettors in offences 
punishable on summary conviction under the 
* Larceny Act,’ 24 & 25 Viet. c. 96, s. 99 ; 
and the * Malicious Injuries to Property Act,’ 
24 & 25 Viet. c. 97, s. 63. 

Abeyance, or Abbayanoe [fr. ahayery Fr., to 
expect, to look at anything witl^open mouth]. 
In expectation, remembrance, and contempla- 
tion of \sLW.-F-Cowel. : The word abeyance has 
been compared .to what the civilians call here- 
di^ jaeens ; for, as the civilians say lands 
and iibodsyacen^ so the common lawyers say 


that things in a similar condition are in abey- 
ance, as the logicians term it in posssy or in 
imderstanding. Thus in the case of a parson, 
who has an estate for life only, the fee simple 
of his glebe is in abeyance ; and when the 
parsonage is void, the freehold, until a suc- 
cessor be appointed, is in abeyance. — 1 Steph. 
Bl. 241: Abeyance in gremio legiSy or in nu- 
bibuSy means in consideration of law. — Plowd. 
Rep. 547. The strict interpretation of this 
word as to freehold interests has puzzled emi- 
nent lawyers, but is rather a matter of curiosity 
than practical importance. 

Abgetoria, the alphabet. — Matt. Westm. • 
The Irish call the alphabet abghitten, 

Abib (green ears of com or fresh fruits, 
sometimes called NisaUy a Babylonish name), 
the first sacred, and seventh civil, month of 
the Jewish year. It contained thirty days, 
and answers to part of our March and April. 
Brownes Diet, of Bible ; JahrUs Bib. Antiq, 

Abiding*by, where a deed or document is 
challenged as forged, the party founding on tho 
deed or document must appear in Court and 
abide by it. This is done by his signing a 
declaration that he abides by the deed or docu- 
ment quarrelled or challenged, sub periculo 
falsiy which has the effect of pledging him to 
stand to the consequences of founding on a 
forged instrument. The abiding-by is usually 
qualified thus: — in the case of a bill of ex- 
change, the holder states that it came fairly into 
his hands in the cqurse of business, find he will 
abide by it under that protestation and quali-. 
fication, and as in 'no shape accessory to the 
alleged forgery. — Scotch Term. 

Abigeat, the crime of stealing cattle by 
^droves or herds. It was severely punished, 
the delinquent being often condemned to tho 
mines, banishment, or death. Also a mis- 
carriage procured by art. — Ash. 

Abigeus [fr. abigOy Lat.] a stealer of cattle, 
the same as abactor. — Cowel ; Civil Law. « 

Abe initio [Lat.] {from the beginning). A 
person who abuses an authority given him by 
law becomes a trespasser ab initioy i. e. is 
liable as a trespasser from the beginning. 
See the Six Carpenters' case, 8 Rep. 146 ; 
1 Smith's L. C. 128. 

Abintestate, inheriting from a person who 
died without having made a will. 

Ab irato [Lat.] (^6y a man in anger). — Civil 
Law. 

Abishering, or abishersing, quit of amerce- 
ments. It originally signified a forfeiture or 
amercement, and is more properly mishering. 
mishersingy or miskeringy according to Spelman. 
It has since been termed a liberty or freedom, 
because, wherever this word is used in a grant 
or d^uter, the persons to whoin the grant is 
made have the forfeitures and amercements of 
all others, and are themselves firee from the 
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control of any witliin their fee. — RastaVs 
Abr. 

Abjudicate^ to give away or transfer by 
judgment. — Ohs. 

Abjuration [fr. ahjuro^ Lat.], a forswearing 
or renouncing by oath. In the old law it sig- 
nified a sworn banishment, or an oath taken by 
a person claiming sanctuary, to forsake the realm 
for ever, now abolished by 21 Jac. I. c. 28. 
The oath of abjuration (introduced by 13 Wm. 
in. c. 16, and altered by 6 Geo. ift. c. 53) 
was to be taken by every person entering upon 
any public office or trust. By this he renounced 
the Pretender, and recognised the right of Her 
Majesty, under the act of settlement, engaging 
to support her, and nromising to disclose all 
treasons and traitoroira conspiracies against her. 
Stamford's PL C. b. 2, c. 40. Another oath 
is now substituted for this by 21 & 22 Viet, 
c. 48. See Quakers and Homan Catholics. 

Abjure, to retract, to recant, or abnegate a 
position upon oath. 

Abladium, cut com. — Old Records. 

Ablato-Bnlgio, Bulness, or Bolness, in Cum- 
berland. 

Ablegate [fi*. ahlego^ Lat.], to send 
abroad a person on some public business or 
embassy. 

Ablegati, Papal synbassadors of the second 
rank, who are sent to a country where there is 
not a nuncio with a less extensive commission 
than that of a nuncio. 

Ablooation, a letting out to hire for money. 

Abnepos, the grandson of a grandson or 
granddaughter. • 

Abneptis, the granddaughter of a grandson 
or granddaughter. • 

Abo, a carcase of an animal killed by a wqlf 
or other beast of prey.-»-Anci6»t Laws and 
Inst, of Wales, 

Abode, habitation or place of residence ; 
stay or continuance. In law it is used in 
di^erent senses, to denote the place of a man’s 
residence or business, temporary or f)erma- 
nent. For some purposes, in law a man may 
be deemed to have an ‘ abode ’ where he has a 
place of business, even although he reside else- 
where, or where he has a temporary residence, 
although his permanent residence is elsewhere, 
or even abroad. But ‘ abode ’ or residence are 
quite distinct from domicil, which means much 
more than even a place of permanent residence 
(see that word, posL) ; whereas, it would seem 
that * abode’ does not even necessarily im- 
ply that. * Abode’ seems laiger and looser 
in its import than the word * re»dence,’ which 
in strictness means the place where a man 
lives, i. e. where he sleeps or is at home. 

Abolitiou Hr. abolir, j^.; fr. aJboleo, Lat.], to 
erase or annul], a destroying, efiacing, or putting 
out of memory ; also, the leave given by the 
Sovereign or judges to a criming accuser to 


desist from further prosecution. — .26 H, VIIL 
c. 21. 

Ab<m6 \Abonis, Lat.], Avington or Aventon^ 
in Gloucestershire. 

Abori^es [fr. ah, from, and origo, Lat.], 
a name given to the original or first inhabitants 
of any coimtry, but more particularly used for 
the ancient inhabitants of Latium, who lived 
there when ASiieas and the Trojans arrived in 
Italy. It is frequently employed !h the sense 
of Autochthones, i.e. people coeval with the 
land which they inhei'it. — Clas. Diet . ; Dion 
Ilalicar. ; Livy ; Auretius Victor. 

Abortion [fr. ab, whidi in Composition sig- 
nifies defect, according to Martinius, and orior, 
Lat., to arise], a miscarriage, or the premature 
expulsion of the contents of the gravid uterus, 
before the term of gestation is completed. 

Our law does not recognise the distinction 
adopted by medical commentators on the sub- 
ject, who consider miscarriages during the first 
six months as abortions, and those during the 
last three as premature labours; but applies 
'the term abortion to the throwing off of the 
foetus at any peripd of the pregnancy. Medical 
science divides the causes which induce women 
to abort into (1) natural or habitual, and (2) 
violent or artificial. Natural or habitual, it 
sub-divides into predisposing and occasional or 
exciting; and violent or artificial into acci- 
dental, and premeditated or intentional. The 
law deals only with premeditated or intentional 
abort^n, which is now more appropriately de- 
nominated foeticide. 

To kill an infant in its mother’s womb is not 
murder in Iqgal contemplation ; because to con- 
stitute this crime the individual slain must be 
a reasonable creature, in being, and under the 
qudfen’s peace, at its perpetration. A child en 
ventre sa mere, and not actually bom, does not 
foil within this predicament. 

The 24 & 25 Viet. c. 100, s. 58, enacts, 
that ‘ every woman being with child who, 
with intent to procure her own miscarriage, 
shall unlawiully administer to herself any 
poison or other noxious thing, or shall unlaw- 
fiiUy use any instrument or •other means 
whatsoever with the like intent, and whoso- 
ever, with intent to procure the miscarriage of 
any woman, whether she be or be not with 
child, sliall imlawfully administer to her, or 
cause to be taken by her, imy poison or other 
noxious thing, or shall tmlai/dully use any 
instrument or other means whatsoever, with 
the like intent, shall be guilty of felony, and, 
being convicted thereof, shall be liable, at the 
discretion of ^he Court, to be kept in penal 
servitude for life, or for any term not less than 
three year^ or to be imprisoned for any term 
not exceeding three years.’ By s. 59, *■ Whor 
soever shall unlanmilly supply or procure 
any poison or other noxious ming^^or a^y 
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instrument or thing 'whatsoever, knowing that 
the same is intended to be unlawfully used or 
employed with intent to procure the miscarriage 
of any woman, whether she be or be not with 
child, shall be guilty of a misdemeanor, and, 
being convicted thereof, shall be liable, at the 
discretion of the Court, to be kept in penal 
servitude for the t^pn of three years, or to be 
imprisoned for any term not exceeding two 
years, with or without hard labour.’ 

It is no excuse that the woman consented to, 
or even solicited, thp perpetration of the 
offence; for this would be to set the law at 
naught, inasmuch as the crime is seldom at- 
tempted but with the woman’s approval. 

It should never be forgotten by those en- 
gaged in judicial investigations of this offence, 
that abortions from natural, habitual, and non- 
criminal causes are of frequent occurrence : so 
frequent, that medical experience indicates that 
one in three of all conceptions in London ter- 
minate in abortion. 

Connected with this subject is this very 
serious question: — Is it, under any circum- 
stances, morally and legally* j^istifiable for a 
medical man to induce premature delivery ? 
See Guy's For, Med. 117, and Taylors Med. 
Jurisp. 518 ; Greave's Grim. Acts^ 82, et seq. 

Abortion [fr. abortus^ Lat.], the fruit of an 
abortion incapable of life. 

Above, higher in place ; the superior court. 

Above-oited or mentioned, quoted before. 
A figurative expression taken from the ancient 
manner of writing books on scrolls, where, 
whatever is cited or mentioned before in the 
same roll must be above. — Encyc.^Lond. 

Abrennnoiation, absolute denial . — Seldom 
%t8ed, 

Abrevieiun, Berwick-upon-Tweed. 

Abridge [fi*. abreger, Fr., abbreviare, Lat.], 
to make shorter in words, but still retaining the 
sense and substance. Also the making a declara- 
tion or count shorter by substracting or severing 
some of the substance therefrom, e.g. a man is 
said to abridge his plaint in assize, and a wpman 
her demand in action of dower, where any land 
is put into the plaint or demand which is not 
in the tenure of the defendant ; for if the de- 
fendant plead, non-tenure, joint-tenancy, or the 
like, in abatement of the writ as to part of the 
lands, the plaintiff may leave out those lands, 
and pray that the tenant may answer to the < 
rest.— ^rool;. tit. Abridgment, 

Abridgement [fr. ahbreviementumy Lat], a 
large utork Contracted into a narrow compass ; 
a summary, epitome, or compendium. 

Abiidgement of Damages, the right of the 
Court to reduce the damages in certain cases. 
Vide AJr. Abridgemsnt, * 

^ Abridgements or Digests of the law, of 
at^ent auihori^. t Steph. Bl. hZ. The 
of 'these ixre.Broobe'^yFitzherbert's^ 


and Bolls' 8 and Comyns's Digest. Besides these 
there are Viner's and Bacon's Abridgements., ai^ 
Harrison's and Chitty's Digests, of later date. 

Abrogate, to disannul or take away any- 
thing ; to abrogate a law is to lay aside or 
rep^ it. — Gomel. The maxim is Leges posts- 
riores priores contrarias abrogant. 11 Co. 626. 
(Subsequent laws repeal prior contrary laws.) 

Abrogation, stands opposed to rogation', it 
is distin^jjpished from derogation, which implies 
the taking away only some part of a law; from 
mbrogation, which denotes the adding a clause, 
to it ; from obrogation, which implies the limit- 
ing or restraining it ; from dispensation, which 
only sets it aside in a particular instance ; and 
from antiquation, which ^ the refusing to pass 
a law. — Encyc, Lond. 

Abscond, to go out of the jurisdiction of the 
Courts, or to lie concealed in order to avoid 
any of their processes. 

Absconding Debtor’s Arrest Act, 1851. 

14 & 15 Viet. c. 42. 

Absconding Shareholder, Arrest oL See 

20 & 21 Viet. c. 14, ss. 11, 12. 

Absence, want of appearance. A decree is 
said to be in absence where the defender docs 
not appear ; every Scotchman within the king- 
dom is liable to be called in an action before 
the Court of Session, in«which action decree 
may be given against the defender, although he 
do not appear. Even a foreigner, though not 
within the kingdom, provided he possess an 
estate in it, or goodp, which have beeif attached 
for the purpose of founding juifsdiction, may 
be exposed to a detree in absence . — Scotch 
Law. 

Absence, generally, is of a fivefold kind or 
«pecies: — (1) A necessary absence, as in ba- 
nished or transported persons ; this is entirely 
necessary. (2) Necessary and voluntary, as 
upon the account of the commonwealth, or in 
the service of the church. (3) A probable ab~ 
sence, according to the civilians, as thaW of 
student^ on the score of study. (4) Entirely, 
voluntafy, on account of trade, merchandise, 
and the like. (5) Absence cum dolo et culpd, 
as not appearing to a writ, subpoena, citation, 
&c., or to delay or defeat creditors, or avoid- 
ing arrest, either on ci'vil or sriminal process. 
Ayliffe. 

Absence of Husband or Wife for Seven 
Years is, under certain circumstances, a drience 
in an .indictment for bigamy. By 24 <& 25 
Viet. c. 100, s. 57, * Any person manying a 
second time whose husband or 'wife shall have 
been> continually absait from such person for 
the space of seven years last past, and shall 
not have been kno'wn by such person to be 
living 'within that time,’ is exempted from 
the penal consequences of bigamy. — Oreave's 
Grim. Law Gonsolid, Edn, 1862, p. 82 ; Bos- 
cos's Grim, LaWf p. 660. 
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Absentee, a person who is away from his 
usual place of residence. 

Absentees, or des absentees. A parliament 
so called was held at Dublin, 10th May, 8 
Hen. Ylll. It is mentioned in letters-patent 
dated 29 Hen. VIII. 

Absentia ejus qui reipvbliccB causd ahesty 
neque ei, neque alii damnosa esse debet. — (The 
absence of any person who is abroad in the 
service of the state ought to be detrimental 
neither to him nor to another.) 

Absolve, to acquit of a crime, to pardbn or 
set hree from excommunication. See Assoile.. 

Absoluta'sententia expositore non indigety 2 
. Inst. 533. — (A positive decree is not in need 
of any interpreter.) • 

Absolute, complete, unconditional, not rela« 
tive, as a rule — absolutey which can be forth- 
with enforced in contradistinction to a rule 
nisi^ which is incomplete until cause be shown, 
or the opposite party make default in appearing. 
There' are some rules which are absolute 
in the first instance. — 2 Arch. Pr. 1184. 

Absolute Covenant, an unlimited conven- 
tion, including every person, and thing 

Absolute Law, the true and proper law of 
nature, for it is immutable in the abstract or in 
principle; in theory, but not in application. 
For very often the object, the reason, situation, 
and other circumstances, may vary its exercise 
and obligation.— -1 Steph. Bl. s. 2. 

Thus, neminetn Icsdere is always a reasonable 
and natural in itself, lyiiversally true, the 
. voice of natu'I’fe, and founded upon the fairest 
principles. 5ut a persoif can suppose himself 
in such a situation, where the voice of nature 
would direct the quite contrary ; that Is, if he 
be unjustly attacked ; for there it would pr«-» 
scribe self-defence, which possibly may not be 
procured sine Imsione alterius. Here the rule 
holds good in thesiy but not in hypothesi. The 
subject-matter becoming differently circum- 
stanced, there is occasion for another rule of 
nature to come into the consideratioq.* This 
is an exception, which confirms the*general 
precept, not a contradiction, which defeats it. 
And it may be concluded that the everlasting 
principle de nemmem Icsdendo still maintains 
its absolute verity ; but in this particular case 
it must be interpreted or limited, quoad hoc, 
by a more important law of the same nature. 
Whence comes a rule of law — quotiescnnque 
duo proscepta juris concurrunty et utrumque 
servari non potesty toties standdltn fortiori. 
Tayhr^s Civ. L. 148. 

Absolute Warraadioe, absolute right, a war^ 
rant against all mankind.— Phrase. 

Absolution, a dispensation ; a remission of 
inns; an acquittal by sentence of law. — 
Ayliffe. • 

ADSOiiiare» to shun or avoid, used by the 
English-Saxons in the oath of fealty. — Somnet, 


Ab^uo boo [Lat] {without this). The 
technioil words of exception made use of in a 
special traverse ; as, the defendant pleads that 
such a thing was d€|ue at B., &c., without 
this {absque hoc)t that it was done at, Ac. 
1 Sound. 22 ; al^lished C. L, jP. Aciy 1852, 
s. 65. 

Absque impetitiono vafti [Lat.] {without 
impeachment of waste). A reservation frequently 
made to a tenant for life, that no man sb^ 
impetere or. sue htm for waste committed. 
This reservation only e|;cuses from permissive 
waste, but is never extended to allow malicious 
waste to the very destruction of the estate 
itself. — 2 Ch. C. 82. 

Absque tali causa [Lat.] {without such 
cause) : formal words in the now obsolete re- 
plication de injurid. — Stephens on Plead.y 191. 

Abstentioii, keeping an heir from possession ; 
also, the tacit renunciation of a succession by 
an heir. — French Law, 

Abstinence, a forbearing from the imlawiul 
taking of another’s goods. 

Abstract [ft. abstrahercy abstraotus ; ft* 
traherCy Lat., to# draw], an abridgement or 
epitome ; also a purloining. 

Abstract of title, an epitome of the evi- 
dences of ownership. 

Such an abstract should show the soundness 
of a’ person’s right to a given estate, together 
with any charges or circumst^ces in anywise 
affecting it. A perfect abstract discloses that 
the owner has both the legal and equitable 
estates at his own disposal perfectly unin- 
cumbered. 

Upon a sale or mortgage, the solicitor of the 
owner usually prepares the abstract at his 
client’s expense (except on sales to a railway 
company, when it must be borne by the com- 
pany, unless it be stipulated otherwise, 7 A 8 
Viet. c. 18, s. 22), and delivers it to the soli- 
citor of the proposed purchaser or mortgagee, 
who compares it with the original title-deeds, 
and makes requisitions (when necessary) in 
ordeqto ascertain any important but tmdis- 
closed facts, to remedy any defects, Or to dis- 
sipate any doubts or ambiguities* He then 
should lay all the papers before counsel, for 
his opinion as to the safe^ of the title, and 
the propriety of his client’s embarking his 
capital in the transaction* 

Should the abstract be long and voluminous, 
a list of the dates and tttkture of the deeds and 
mimiments, chronolog^Callv arrang^ with re- 
ferences to the pages of tne abstract in which 
they are to be found, ftcilitates perutMd. 

The objeettof every abstract i# tO ^i^Me the 
purchaser or mortgagee, or hie. counsel, to 
judge of the evidence deducing, and of the in- 
cumbrances affecting, the title. 

Every title involves the question iff legid and 
equitable Ownership f for as k is in vam that 
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there is a good title at law, if that title be 
bad or defective in equity, so it is not sufficient 
that there is a good title to the legal estate or 
to the equitable estate if it be incumbered 
with judgments, legacies, debts to the crown, 
or other charges, because in proportion to the 
extent of such incumbrances there must be a 
reduction in the actual value of the vendor’s 
interest. 

Every abstract, then, should describe what- 
ever will tend to enable a ^lurchaser or mort- 
gagee, or his counsel, to form an opinion of 
the precise state of the title at law and in 
equity, togetheif with all chances of eviction or 
even of adverse claims. 

All these points should therefore be kept in 
mind in preparing the abstract of title, and 
also in comparing the same with the original 
documents or muniments of the title. 

An abstract showing a clear and good root 
of title for sixty years to a freehold estate is 
sufficient, although the owner have title- 
deeds relating to a much earlier period ; while 
these, however, need not be abstracted, yet 
the purchaser or mortgage^ has a right to 
inspect them, in order to see that they do not 
disclose any defects, or lead to any dangerous 
consequences, and a vendor would not be jus- 
tified in withholding them. 

A simple abstract relating to one estate only 
should set forth chronologically a clear state- 
ment of the material parts of the deeds, wills, 
writings, records, and private afts of parlia- 
ment, which at all afiect or concern the title to 
be deduced, ‘together with such matters in 
paiSy as births, majorities, marriages, deaths, 
survivorships, pedigrees, descents, and succes- 
sions, as connect the several transactions, or in 
anywise vaiy the title ; and these facts should 
be authenticated by such legal evidence as 
would be deemed satisfactory and conclusive 
in an action to tiy the title. Judgments, 
crown-debts, charges, and incumbrances, should 
be feirly and unreservedly stated. 

But a complex or compound abstract is not 
susceptible of a chronological arrangement ; 
as when the title relates to different parcels of 
land or different interests, or the property 
belongs to joint tenants, tenants in common, or 
coparceners, who have ent^ed into a partition, 
and there is a different title to their shares-; 
it would then be better to arrange the docu- 
ments relating to one portion under a distinct 
heading, so as to keep the title to. each part in 
a connected series, and sometimes separate ab- 
stracts, for the different titles would simplify 
the business and avoid an emh^rrassing con- 
fusion, especially if the several properties be 
distancti or tbe title is compounded of both 
freehold and copyhold estates. Should the 
diotinot titles to ihe several parts of the pro- 
perty affertiasds become united, then there 


should be a deduction of the title to each part 
separately up to the point of junction. 

As soon as practicable, after the abstract of 
title is delivered to the vendee’s solicitor, he 
should himself diligently compare it with the 
original documents, since he is answerable for 
the consequences of any negligence. For this 
purpose they are usually produced at the 
chambers of the vendor’s solicitor, or at the 
vendor’s residence. If they are in town, the 
solicitor’s agent should be instructed to under- 
take the comparison ; but if they are in a dis- 
tant part of the country, then the journey of 
the vendee’s solicitor occasioned thereby will • 
be at the vendor’s expense if there be no stipu- 
lation to the contrary. 

Should the title-deeds be lost by fire or 
otherwise after their examination by the pur- 
chaser’s solicitor, but before the title has been 
accepted, the vendor must prove the contents 
of the deeds and documents and their due 
execution. 

Should the vendor have a covenant for the 
production of the title-deeds, he himself must 
obtain them for the vendee’s inspection, since 
the holder might legally refuse to produce 
them to the vendee or his solicitor. 

The points to which the attention of the 
solicitor should be most* particularly directed 
in comparing the muniments with the abstract 
are the stamps upon the deeds, the dates of 
the different assurances (he should not depend 
upon the indorsenjent for this purjjbse) ; the 
names and additions of the parties, and the . 
characters in which fthey respectively act, as 
whether trustee, executor, or heir-at-law ; that 
no important recitals are omitted, and that 
ihose that are abstracted are faithfully given. 
The receipt-clause should be attended to, to 
see that there is no unusual or special matter 
contained in it relative to the purchase-money, 
which may affect the purchaser. The amount 
of the consideration, the names of the grantors 
and gmjitees, and particularly the identity of 
the parSels, and that there are no exceptions 
therein. The words of the different limitations 
of uses and trusts must be cautiously made to 
agree, and any deficiency therein must be sup- 
plied by the necessary alteration in the ab- 
stract; the covenants for quiet enjoyment and 
freedom from incumbrances should be scruti- 
nised, for if there be any collateral right of 
enjoyment or lurking incumbrance, it will 
most probably make its appearance tiiere, so 
all burdensome covenants in leases must be 
looked into. The interest whibh tenants in 
possession have in the lands must also be en- 
quired after, for the purchaser will be bound 
thereby ; but in nothing is caution more neces- 
sary ^han in attending to the execution and 
attestation of the different deeds, to see that 
they are executed by all the parties, or that 
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the abstract notices those who have not done 
so ; and when the execution and attestation 
are under a power which directs a particular 
mode of execution, there is still greater 
necessity to be satisfied that the precise 
terms of the power have been complied 
with ; and, in the case of wills, that the law 
requiring two witnesses has been observed, and 
that the attestation expresses that the testator 
signed in their presence; that the receipt 
for the consideration money is endorsed on 
the deed and witnessed. It is generally wit- 
nessed by the same party who attests the exe- 
.cution of the deed. And, lastly, where the 
deed has been enrolled or registered, or livery 
of seisin has been requisite, the indorsement 
of these different acts upon the deed should 
be noticed. 

Whenever the deeds are in the possession of 
third parties, they should be informed of the 
negotiation to purchase the estate to which 
they relate, and an inquiry should be made 
of them respecting their particular interests 
therein. Such an inquiry should also be made 
of tenants or persons in possession, when the 
leases under which they hold cannot be in- 
spected. If the property be vested in trustees, 
inquiries should be made of them as to any 
incumbrances, and tli^y should have notice of 
the intended purchase, in order to exclude a 
subsequent purchaser or incumbrancer, since 
priority of notice gives priority of equity. 

Of course those persons to whom these 
^questions are^ put will be bound by their 
answers ; but an incisnbrancer need not 
satisfy any inquiry relative to his security in 
the absence of an offer to satisfy him hn claim. 
See Title. . « 

Ahsurdum est affirmare {re judicaid) creden- 
dxim esse non judici^ 12 Co. 25. — (It is absurd 
after judgment to assert that the judge is not 
trustworthy.) 

.^hxmdans cautela non nocet^ 11 Co, 6. 
(Extreme care does no mischief) • 

Abuse, a thing established by usage,* though 
contrary to rule or good order. 

Abuse of authority. Vide As initio. 

Abuse of distress, using an animal or 
chattel distrained, which makes the distrainer 
liable as for a conversion. 

Abusing children, having carnal inter- 
course with young girls wil^ their consent. 
If the girl be under the age of ten j^eai*s, the 
offence is a felony, punishable with penal 
servitude for life, or not less than three 
ears, or imprisonment (with or without 
ard labour) for not more than two years; 
if the girl be above the age of ten and under 
twelve, the offence is a misdemeanor, pun- 
ishable by penal servitude for three yeass, or 
imprisonment, with or without hard labour, 
to the extent of two years. An attempt to 


have carnal intercourse with a girl .under 
twelve years, even with her consent, is an 
offence puni^able by a like imprisonment. 
See 24 & 25 Viet. c. 100, ss. 50, 51, 52. See 
Kavishment. 

Abut [fr. ahoutir^ Fr., to touch at the end], 
to border upon or approach. — Encyc. Lond, 
Abuttals. See Abbutta^s. 

Acoapitare, to pay relief to lords of manors. 
Capitali domino ctccapitare^ i. e. to pay a relief, 
homage, or obedienoe to the chief lord on be- 
coming his vassal. — Fleta^ 1. 2, c. 50. 

Accil^itum, money paid by a vassal upon 
his admission to a feud ; the belief due to Ihe 
chief lord. — Encyc. Load, 

Aocedas ad ouriam [Lat.] {that you go 
to the Court.') An' original writ to the sheriff, 
issued out of Chancery, where a man has re- 
ceived false judgment in a Hundred Court or 
Court Baron, or justice has been delayed. If 
a plaint in replevin be therein levied, it is 
removed by this writ, which is in every respect 
the same as the recordari facias loquelam^ ex- 
cepting that it directs the sheriff to go to the 
Lord’s Court, an<^ there cause the plaint to be 
recorded, and so to return it to the Court 
above, being one of the Superior Courts of 
Common Law at Westminster. — F.N.B. 11 D, 

Accedas ad vioecomitem [Lat.] {that you 
go to the sheriff.) Where the sheriff has a 
writ called pone delivered to him, but sup- 
presses it, this writ is sent to the coroner, 
commanding . him to deliver a writ to the 
sheriff. — Reg. Orig. 83. 

Acceleration, the shortening of the time for 
the vesting jn possession of an expectant in- 
terest. 

Acceptance, the taking and receiving of 
anything in good part, and as it were a tacit 
agreement to a preceding act, which mi^t 
have been defeated or avoided if such accept- 
ance had not been made. — Blount Bro. Ahr. 

Acceptance^ in commercial language, an en- 
gagement to pay a bill of exchange according 
to the tenor of such acceptance, which may 
be either absolute or conditional. In the case 
of English and Irish bills of exchange, the ac- 
ceptance might have beendn writing on the bill, 
but Scotch and foreign bills of exchange might 
have been accepted verbally, or by letter or 
other collateral memorandum, 1 2 Geo. IV. 

c. 78. But by 19 & 20 Viet. c. 97, s. 6, no 
acceptance of any bill of exchange, whether 
inland or foreign, made after the Slst day of 
December, 1856, shall be sufficient to bind or 
charge any person, unless the same be in 
writing on such bill, or, if there be more than 
one part of such bill, on one of the said parts, 
and si^edjtiy the acceptor, or some person duly 
authorised by him. An absolute acceptance 
is either, general or qualifted, and is usually 
written across the &ce of the bill of (^change 
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thua^ ^Accepted, payable at Messrs. — , 
Bankers^ London ; * if it is to be qualified, the 
words ‘and not otherwise or elsewhere’ are 
added, and then follows the signature of the 
person accepting. If the acceptance be quali- 
fied, non-presentation of the bill of exchange 
at the specified place, and in proper time, 
would exonerate the person who accepted it, 
and all the other ‘parties, but the person who 
accepted it would not be so exonerated if the 
acceptance were general.. It may be condi- 
tional, as ‘It will not be accepted until the 
ship with the wheal, arrives,’ or 4 cannot 
accept tin stored are paid for,’ these are under- 
takings to accept when the ship with the wheat 
arrives, or the stores are paid for. Acceptance 
supra protest for honour (called in France, 
acceptation par intervention)^ is sometimes 
resorted to in the case of foreign bills of ex- 
change ; where the person upon whom the bill 
is drawn cannot be found or refuses to accept, 
some friend after the bill has been protested 
for non-acceptance accepts thus, ‘ Accepted, 

supra protest, for the honour of Messrs. 

A. B.’ The bill must sti^ Jbe presented to 
the person on whom it was originally drawn, 
and after refusal and protest for non-payment, 
resort must be bad to the person accepting for 
honour. — 6 & 7 Win. IV. c. 58. Consult 
Storify Chitty^ Byles or Bayley on Bills of 
Exchange. See Au Besoin. 

AooeptUatio, the verbal extinction of a 
verbal contract, with a declaration that i^e debt 
has been paid when it has not, or the accept- 
ance of something merely imaginary in satis- 
faction of a verbal contract. — Scotch Law; 
Smith's Diet, of Antiq. ; Sand. Just. 493. See 
Stipulation. 

Acceptor, or Accepter, a person who accepts 
a bill of exchange drawn upon him ; he is 
called a drawee before acceptance ; he is the 
first and principal party liable to pay the 
amount of the bill. 

Access, approach, or the means of approach- 
ing. 

Accessary, or Accessory \jparticeps *‘criini~ 
nis quasi accedens ad culpam^ Lat., as though 
as^nting to the ofimee]. He who is not a 
chief actor in a felOTy, nor present at its per- 
petration, but yet is in some way concerned 
therein, either before or after the fact com- 
mitted. An accessary before the fact is one,^ 
who being absent at the time of the commis- 
sion of the felony, yet procures, counsels, or 
Gomm^ds another to commit a crime. Ab- 
sen<^ is necessary to make hitii an accessary, 
for if he be present, he becon^/BS a principal. 
An accessary after the feet may be, where a 
parson knowii^ a felony to hav^been com- 
nsitted, receives, relieves, comferte or assists 
To make an accessary ex post fdctOj 
requisite that he knows 


that the felony has been committed; in the 
next place, he must receive, relieve, comfort, 
or assist the felon, and generally, any assist- 
ance whatever given to hinder the apprdien- 
Mon, trial, or punishment of the. felon, makes 
the assister an accessary. In treason, and mis- 
, demeanours, there are no accessaries, either 
before or after the offence, every person im- 
plicated being a principal. In manslaughter 
there cannot be an accessary before the feet, 
for it is by judgment of law an unpremedi- 
tated offence. As to the trial and punishment 
of accessaries : — By 24 & 25 Viet. c. 94, the 
‘Accessories and Abettors’ Act,.ss. 1, 2, .3,. 
an accessory before the fact to any felony 
may be indicted, tried, convicted, and pun- 
ished in all respects as if he were a principal 
felon, and any accessory, either before or after 
the fact, may be indicted and convicted either 
as such accessory, together with the principal 
felon, or after his conviction, or may be 
indicted and convicted of a substantive felony, 
whether the principal felon shall have been 
convicted or not, or shall or shall not be 
aVnenable to justice, and may thereupon be 
punished as an accessory before or after the 
fact (if convicted as an accessory), may 
respectively be punished. An accessory after 
the fact is in general punishable with impri- 
sonment for any term not exceeding two years 
(with or without hard labour), and may also 
be required to find security to keep the peace, 
or in default to su^er an additional '^imprison- 
ment to the extent of one y€ar. 24 & 25, 
Viet. c. 94, s. 4. ; but an accessory after the 
fact to murder is punishable by penal servi- 
tude for life, or not less than three years, 

• pr by imprisonment (with or without hard 
labour) to the extent of two years. (24 25 

Viet. c. 100, 8. • 97.) See also Greave's 
Criminal Law ; Boscoe's Digest of the Law of 
Evidence in Criminal Cases. 

Acoession [fr. accec^o, Lat.], addition, aiyiv- 
ing at^ the commencement of a sovereign’s 
reign. « Also the absolute or conditional ac- 
ceptance by a nation of a treaty already 
concluded between other countries. 

Accession, property by. The doctrine of 
property arising from accession is grounded on 
the right of occupancy, and derived from the 
Homan law ; thus, if any given corporeal sub- 
stance receive an accession, either by natural 
or artificial means, as by the growth of vege- 
febles, the pregnancy of animus, the embroi- 
dering of cloth, or Ae conversion of wood or 
metal into utensils, the original owner of the 
thing was entitled by his right of possession to 
the property of it under its improved state; 
but if the thii^ itself, by such operation, was 
chaiaged into a different species, as by m^ng 
wine, oH, or bread out of another’s gni|ies, 
olives, or wheat, it belonged to the new ope- 



rator, who only made a eatis&otion to the 
former proprietor for the materialB ao con- 
verted. The brood of tame and domestic 
aninuds belongs to the owner of the dam or 
mother, the £ngli^ law agreeing with the 
civil, that partus aeqmtur ventrem (the offspring 
follows the mother) ; and in accordance with 
the Roman law principle, si equam meam equus 
tuus prcegnantem fecerit non est tuum sed meum 
quod natum est (if your horse get my mare 
with foal, the foal is not your property, but 
mine). But this maxim is for the most part 
disallowed in the human species. — Bracton^ 
1. 2, c. 2, B, 3 ; Buff. De Jur. Nat, et 0. 1. 4, 
c. 7. The rule of the Roman law was expressed 
thus: Accessio cedit principali. Commenta- 
tors have used the word accessio not only for 
the increase itself, but also for the mode in 
which the increase becomes one’s property. 
Sand. Justin. 185; Dig. 34, 1. 2, c. 19, s. 13. 

Accessorium non*ducit, sed sequitur suum 
principals^ Co. Litt. 152. — (That which is ac- 
cessary does not lead but follows its principal.) 

A ccessorius sequitur naturam sui pHncipalis^ 
3 Inst. 139.— (An accefesary follows the nature 
of his principal.) 

Accessory to Adultery, a phrase used in the 
law of divorce, and derived from the criminal 
law. It implies morp than connivance, which 
is merely knowledge with consent. A con- 
niver abstains from interference, an accessory 
directly commands, advises, or procures the 
adultery* {Macqueen on the Law of Divorce^ 

р. 78.) A •husband or wife who has been 
accessory to the adulteny of the other party 
to the marriage, cannot obtain a divorce on 
the ground of such adultery. — 20 &«21 Viet. 

с. 85, ss. 29 & 31. , , 

Accident, an extraordinary incident ; some- 
thing not expected. It is also a head of Equit- 
able jurisdiction, concurrent with that of the 
Courts of Law. 

JThe meaning to be attached to the word 
‘accident,’ in relation to equitable relief, is 
any unforeseen and undesigned eventj produc- 
tive of disadvantage. Against such an acci- 
dent, Equity will relieve, should the Common 
Law remedy be inadequate, and the suitor be 
entitled to redress. 

It is material to remark, that Courts of Law 
now entertain cases of accident, which in times 
past they would not have recognised; and that 
new statutes are constantly conferring * upon 
them remedial equitable powers. Now it is a 
fundamental rule, that if originally the juris- 
diction have properly attached to Equity, on 
account of the defective remedy at Law, such 
jurisdiction is not ousted by reason of the 
Courts of Law affording relief, which they for- 
mi^ly wit^eld, since that would be to^place 
the powe^ of the Court of Chanceiy at the 
caprice of the Common Law tribunals. ‘ Upon 
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what principle,’ observed Inrd El^n {Kmp 
V. PryoTf 7 Ves. 249, 1802), * can it be said 
the ancient jurisdiction of this Court is de- 
stroyed because Courts of Law now, very pro- 
perly, perhaps, exercise that jurisdiction which 
they did not exercise forty years ago ? De- 
mands have been frequently recovered in 
Equity, which now would be without difficulty 
recovered at Law* I oaffiiot hold that the 
jurisdiction is gone merely because the Ctprts 
of Law have exercised an Equitable jurni^- 
tion, more especially in the action for money 
had and received.’ The inquiry then to be 
made as to the adequacy of Ae legal remedy 
is, whether the Common Law would have 
granted suitable relief originally, for it may 
have acquired subsequently a concurrent, but 
certainly not an exclusive, remedial authority. 

To illustrate this position, take the case of a 
lost bond or a negotiable security. Equity 
still retains, upon an affidavit of the loss, the 
jurisdiction of enforcing a compulsive disco- 
very and payment, besides decreeing an in- 
demnity, protecting the defendant from being 
liable to any a^er-demand in respect of such 
lost instrument, ^though profert of a bond or 
other deed has been abolished at Common 
Law (15 & 16 Viet. c. 76, s. 55), which will 
now give adequate relief if a proper bond of 
indemnity be offered ; and although the Com- 
mon Law Procedure Act, 1854 (s. 87), enacts 
that in case of any action founded upon a bill 
of exchange or other negotiable instrument^ it 
shall be la\/^l for the Court or a Judge to 
order that the loss of such instrument shall 
not be set up, provided that an indemnity is 
given to the satisfaction of the Court or a 
Judge, or a Master, against the claims of any 
other person upon such negotiable instrument. 

Where title-deeds are lost, the de&ct occa- 
sioned by such an accident will be supplied ; 
thus a mortgage-deed being stolen, the mort- 
gagor or purchaser of the property wiU be 
compelled to pay the loan or consideration- 
money upon the mortgagee’s reconveyance, 
and * indemnity against such loss. If, after a 
contract for sale of an estate, and before the 
title is accepted, the title-deedsare destroyed by 
fire, Equity will compel the specific pexform- 
ance of the contract, provided the vendor can 
furnish the purchaser with the means of show- 
ing what were the contents of the » destroyed 
deeds, and of proving that such ti^seds were 
duly executed and delivered. 

A purchaser bemg deemed the equitable 
owner of the punfoiised estate fix>m the signing 
of the contn^t for sale, he wUl be compelled 
to complete fibe purcheuse, although the pro- 
perty be desfroyed during the negotiation; but 
a bidder A a ^e under the authority of the 
Court of Chaneery not being deemed the pur- 
chaser until the certificate that he is the highest 
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bidder has been confirmed, he is not liable on account of (he failure of the contract from 
to any loss by fire or otherwise which may accident. If a penalty be inserted in a bond 
happen to the property in the meantime ; he or instrument to secure the enjoyment of a 
woidd however have to pay the purchase- given thing, this is deemed the main intent, 
money if the estate were merely a life-interest, and the penalty is treated as accessional and 
and the cestui que vie should ^e immediately as a mere security and collateral guard for the 
after the acceptance of his bid. damage really incurred ; if then the penally 

It is upon the principle of relieving against be sued for at Law, Equity will stay the 
the prejudicial consequences of accident by loss proceedings and direct an issue quantum dam- 
of deeds, that grants are often presumed : thus niJicatuSy in order to ascertain the actual 
the payment of rent for . twenty years raises damage sustained. Ifinsteadofa penalty specific 
the presumption that there has been a grant ; compensation is provided for the breach of a 
the enclosure of a common for thirty years contract, then Equity will not interfere ; for 

raises the presufnption that the enclosure was the specific compensation is not a penalty, but 

properly made ; and when a person has been in a liquidated, stipulated, or ascertained damage* 
possession of property for a great length of Where the condition of a bond or deed is to 

time without interruption. Equity will not pay a higher rate of interest, if it be not 

allow such pos.session to be disturbed. satisfied by a given day, it is in the nature of 

A commission will be granted to as- a penalty, and will bo relieved against. Equity 

certain the boundaries of estates, or to distin- relieves against forfeitures incuiTed by permis- 
guish copyhold from freehold property in cases sive, but not wilful, waste, though the latter 
of confusion or accident requiring the Court’s may admit of compensation ; but forfeitures 
assistance and in tlie absence of adverse title ; under the provisions of an Act of Parliament, 
but a commission will not be granted to ascer- or conditions in Law which do not admit of 
tain the boundaries of manors «r parishes. compensation, or forfeitures which may be 

Although it is a delicate function to restrain considered as limitations of ah estate, and 

the exercise of a legal right, yet Equity relieves which determine it when they happen, cannot 

against penalties and forfeitures on the ground be relieved against. 

of accident, provided an adequate compensation The construction of covenants must be the 
can be given, or the thing can be done after- same in Equity as at Law, that is to say, every 
wards without damaging the interests of covenant is to be expounded with regard to its 
other parties. Thus, in the case of a bond for context ; the exposition must be ex anteceden- 
the, payment of money at a given time^under tibus et consequentibus and according to the 
a penalty, if the money is not paid. Equity reasonable sense and constructiort'of the words; . 
will relieve against the penalty on the ground but their performance materially differs at 
that it would be unjust for the obligee to avail Law and in Equity ; for in the former Courts 
himself of the penalty when an offer of full in- they must be strictly and literally performed ; 
demnity, by the payment of the sum due with *bpt in the latter subshintially, according to the 
interest, is offered Where an estate is sold true and practical intent of the covenanters ; 
by auction, and there is a condition that the and if, by unavoidable accident, fraud or 
deposit shall be forfeited on the non-completion ignorance not wilful, a literal execution be 
of the contract by a certain day. Equity in- prevented. Equity will relieve upon compen- 
variably relieves against the lapse . of time, sation. 

The Court also allows a redemption of a mort- • Though Equity will relieve against the con- 
gage (although the estate is forfeited at Law), sequencas of a breach of covenant by the non- 

because the contract is simply a security* and payment of rent, yet it will not assist a tenant 

time is not of its essence ; therefore to insist who has assigned without the stipulated license, 

upon taking the land for the money would be or protect him from the payment of rent, or 

unconscionable. Again, in the administration obligation to repair, if the demised premises 
of assets, if an executor or administrator pay have been burned down, for he ought to have 
the legacies and certain debts, upon the reli- secured himself from such a catastrophe by a 
ance of the sufficiency of the assets, and it « special stipulation. 

afterwards turns out that from^ subsequently Bjf 22 & 23 Viet. c. 35, a Court of Equity 
discovered habilities or unforeseen occurrences shall have power to relieve against a forfeiture 
the assets become insufficient, Equity will re- for breach of covenant or condition to insure 
lieve, provided the executor or administrator against loss or damage by fire, where no loss 
have acted faithfully and cauticmsly, and this . or damage by fire has happened, and the breach 
on the ground that otherwise he would be has, in the opinion of the Court, been com- 
innocently subjected to an unjust Joss arising mitted through accident or mistake, or other- 
from pure accident. If the master of an ap- wise ^without fraud or gross negligence, and . 
pi^ntice die before the term has expired, a there is an insurance on foot at the time of the 
-return ^ part of the jprmfwm will be ordered, application to the Court in conformity with 



tlie covenant to insure, u^n such terms as ta 
the Court may seem fit. — (s. 4.) 

The Court, where relief shall be granted, 
shall direct a record of such relief having been 
granted to be made by indorsement on the 
lease or otherwise. — (s. 5.) 

The Court shall not have power under this 
Act to relieve the same person more than once 
in respect of the same covenant or condition ; 
nor shall it have power to grant any relief 
under this Act where a forfeiture under the 
covenant in respect of which relief is sought 
shall have been already waived out of Court 
in favour of* the person seeking the relief, 
(s, 6.) 

The preceding- provisions shall be applicable 
to leases for a term of years absolute, or deter- 
minable on a life or lives or otherwise, and 
ahso to a lease for the life of the lessee, or the 
life or lives of any other person or persons, 
(s. 9.) 

‘ Upon the general result of the authorities,* 
writes Maddock (1 Prin. and Prac. Chan. 51), 

‘ the rule perhaps may be stated thus : — that 
in all cases of breach of covenant, except by 
non-payment of rent, Equity will only give 
relief, provided the omission and consequent 
forfeiture are the effect of inevitable accident, 
and the injury or inoonvenience occasioned 
thereby is capable of complete compensation ; 
but that, wherever the transgression is wilful, 
or the compensation impracticable. Equity will 
refuse to iflterfere.* A furtjier qualification 
of this proposition must of course be admitted 
^wherever the forfeiture can* be .shown to have 
arisen from the misoonduct, or to have been 
waived by the laches or subsequent dealings 
of the pc'irty who seeks to take advantage of it. • 
A condition precedent (i. e. one to be per- 
formed before an estate or interest can vest) 
must be, as a general rule, literally fulfilled, 
for Equity cannot relieve so as to give an 
estate wliich never vested ; but in the case of 
a condition subsequent (i.e. one upo^ ’ the 
breach or performance of which the • con- 
tinuance of an estate depends) it will prevent 
the devesting of an estate, if a proper compen- 
sation can be made. 

‘ Upon a general survey of the grounds of 
equitable jurisdiction in cases of accident,* 
observes Story (Eq. Jur. c. 4, ad Jin.)y *it 
will be found that they resolve themselves into 
the following results ; — that the party seeking 
relief has a clear right, which cannot other- 
wise be enforced in a suitable manner ; or that 
he will be subjected to an unjustifiable loss, 
without any blame or misconduct on his own 
part; or that he has a superior equity to the 
party from whom he seeks the relief.’ 

Courts of Common Law have also now juris- 
diction to relieve in certain cases against 
‘accident,’ for by the Common Law Procedure 


Act, 1854, 17 & 18 Viet. c. 125, s. 83, ‘it 
shall be lawful for the defendant or plaintiff in 
replevin in any cause in any of the superior 
courts in which, if judgment were obtained, 
he would be entitled to relief against such 
judgment on equitable grounds, to plead the 
facts which entitle him to such relief by way 
of defence; and the said c;purts are hereby 
empowered to receive such defence by way of 
plea,’ &c. ;• and by s. 85, a plaintiff may reply 
facts which avoid such plea on equitable 
grounds. Under these ^sections it has been 
held that a plea on equitable grounds can only 
be sustained in cases where a C8urt of Equity 
would have granted 'unconditional relief, and 
that where a Court of Equity would only grant 
relief on imposing certain terms, a Court of 
Common Law — as it has no power to make 
decrees imposing terms — will not interfere. 
See Day's C. L. Proced. Acts^ p. 241. 

Moreover, by the Common Law Procedure 
Act, 1860, 23 & 24 Viet. c. 126, s. 1, in the 
case of any ejectment for a forfeiture brought 
for non-payment of rent, the Court or a Judge 
shall have power v.pon rule or summons to 
give relief in a summary mann-er, but subject 
to appeal as hereinafter mentioned, at, to, and 
within the like time after execution, executed 
and subject to the same terms and conditions 
in all respects as to payment of rent, costs, and 
otherwise, as in the Court of Chancery ; and if 
the lessee, his executors, administrators, or as- 
signs shall, upon such proceeding, be relieved, 
he and they shall hold the dtemised lands accord- 
ing to the lease thereof made without any new 
lease. By s. 2, Jn the case 6f an ejectment for » 
forfeiture for breach of a covenant to insure 
•Against loss or damage by fire, the Cburt or a 
J udge shall have power upon rule or summons 
to give relief in a summary manner, but sub- 
ject to such appeal as hereinafter mentioned in 
all cases in which such relief may now be ob- 
tained in the Court of Chancery un^r the 
provisions of 22 & 23 Viet. c. 35 (above set 
out), aqd upon such terms as would be im- 
posed in’feich Court. 

By s. 4, an order of a Judge is subject toau 
appeal to the Court. 

Accidental Fire. By 14 Geo. III. c. 78, 

B. 86, no action shall be prosecuted agiiinst any 
person in whose house, chamber, stable, bam, 
o» other building, or on whose estate any fire 
shall accidentally begin ; but nothing therein 
contained shall defeat any contract or agree- 
ment made between landlord and tenant. The 
statute will not protect tenants from the conse- 
quences of fires tcaused by their negligence. 
Woodf. Land, and Ten. by Horn, 462 ; 4 Step. 
C<m. 173. * • 

Accite, to summon. — Obs. 

Accola, a husbandman who comes from 
some other country to till the land, mid is J,hua 
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distinguished from incola^ viz. accola non pro^ 
prianiypropriam colit incola terrain (Accola is 
one who does not till his own land, Incola one 
who does). — Du Fresne* 

Accolade [fr. accolery Fr., collum amplectiy 
Lat.], a ceremony anciently used in knight- 
hood, by the king putting his hand upon the 
knight’s neck. — Cowel. Greg, de Tours writes, 
that the kings of f'rance, in conferring the gilt 
shoulder-belt, kissed the knight on the left 
cheek. The accolUy or blow, John of Salis- 
bury assures us, was in use among the Nor- 
mans; by this William the Conqueror con- 
ferred the hdnour of knighthood upon his 
son Henry. It was first given with the naked 
fist, but afterwards with the flat of a sword. 

Accomenda, a contract whereby a person 
entrusts property to the master of a vessel, 
to be sold for their joint profit. — Italyy mar» 
law. 

Accommodation, a friendly agreement ; an 
amicable composition between persons at va- 
riance. An accommodation Bill of Exchange is 
where one person accepts a bill for another, 
there being no consideratjon between them, 
for the purpose of raising money upon it for 
the present necessity of one or both of them. 
Lord Eldon thus observed upon this subject : 
* The pernicious eflfects of a fabricated credit, 
by the undue use of such instruments, drawn 
out of the ordinary course of trade, have been 
too much felt to require any observation : the 
use of them where there is no real. demand 
subsisting between the different parties is in* 
juifous to the public as well as to the parties 
concerned in the negotiation ’ parte Wil- 
souy 11 Ves. 411). Unless, perhaps, in cases 
where, from some sudden and unexpected, 
event, a particular branch of commerce may 
be affected, or the trader unable to bring his 
commodities to a fair market in time to meet 
the payments for which he has to provide, 
then, by the temporary assistance of friends, 
through the medium of ‘ accommodation 
paper ’ (to use the commercial phrase appli- 
cable to such transactions), his credit ‘may be 
saved, and he may be enabled to hold his 
goods till some fair opportunity of sale pre- 
sents itself. — Chitty on BillSy 204. See 2 
MilVe Pol, Econ, 41--46. 

Accommodation Lands, land bought by a 
builder or speculator, who erects houses therg- 
on, and then leases portions thereof upon an 
improved ground-rent. — Builder's Term. 

Accommodation Works, works which a 
railway company is required to make and 
maintain for the accommodation of the owners 
or occupiers of land adjoining the railway, e. g. 
gates, bridges, culverts, fences, &c., &c. — 8 & 9 
Tict. c. 20, s. 68. ® 

Accomplice [fr. compUcCy Fr., complexy Lat., 
boupd up with one in a project, but always in 
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a bad sense], one concerned with another or 
others in the commission of a crime, — Hawk. 
P, C, 87. 

Accord [fi*. accordery Fr., to agree], is 
an agreement between two persons, one of 
whom has a right of action against the other, 
that the latter should do or give, and the for- 
mer accept, something in satisfaction of the 
right of action. When the agreement is exe- 
cuted, and satisfaction has been made, it is 
called accord and satisfaction. Accord and 
satisfaction bars the right of acting, accord 
without satisfaction does not. In the case of 
an ascertained debt, the acceptance of a smaller 
sum is no satisfaction, e. g. payment of ^50 is 
no answer to an action for a debt of 50100 ; 
though if anything other than money, e. g. a 
negotiable instrument for a smaller amount or a 
peppercom, had been accepted in satisfaction, 
the action would have been barred. See 3 
Steph. Com.y 433 ; 1 Smith's L. (7., htli Ed.y 
288 ; Bullen's Precedents of PleadingSy p. 
281 n. 

Accouchmeilt, the giving birth to a child. 
Account, or Accompt [fr. comptCy Fr., com- 
putOy Lat.], a registry of debts, credits, and 
charges, or a detailed statement of a series of 
receipts (credits) and disbursements (debits) 
of money, which hav 9 token place between 
two or more persons. Accounts are cither—. 
(1) open, where the balance is not struck, or 
it is not accepted by all the parties ; (2) 
stated, where it has been exprersly or im- 
pliedly acknowledged to bo ccrrect by all the 
parties; and (3) settled, where it has been 
accepted and discharged. 

There is at the Common Law a very ancient, 
.but noAV obsolete, action of account, to compel 
parties to render a true statement of monetary 
transactions that have arisen between them ; 
but in consequence of the inconvenience and 
expense of passing accounts before arbitrators 
or auditors, to whom the Court of Law. dele- 
gates its jurisdiction, and who are merely ap- 
pointed pro hdc vice in such an action, and the 
superior advantages afforded by a Court of 
Equity, not only from the great and accurate 
knowledge of the intricacies of accoimts pos- 
sessed by its officers, consequent upon their 
extensive practice in such matters, but also 
from its more efficacious power to purge the 
defendant upon oath as to the truth of his 
representations and other advantages, suitors 
now invariably resort to the Equity Courts for 
relief in most dealings involving accounts. And 
Equity has extended its remedy to many cases 
of implied and constructive trusts, as well as to 
matters of fraudulent contrivance and tortious 
misconduct, which the action at Common Law 
CQuld never have reached. See as to the 
action of Account, St^h, Com.y vol. 2, 103 n., 
wd vol. 3, 548. 
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Equity entertains suits for accounts when 
they are mutual, i. e. where there exists a series 
of expenditures on one side, and of payments 
on the other, and not merely one payment and 
one receipt, and also where the account is on 
one side only, but is of so complicated and in- 
tricate a nature that it cannot be satisfactorily 
disposed of at law, and a discovery is wanted 
which is material to the right of relief. But 
for a mere matter of set-off at law a suit in 
Equity will not be the remedy. 

The usual cases of accounts arising from con- 
tracts or quasi contracts, which are investigated 
•in Equity, are the following : — Agency, Appor- 
tionment, General Average and Contribution, 
Waste, and Winding-up of Companies. 

In suits for accounts, both parties are deemed 
plaintiffs (actores) when the cause is before the 
Court upon its merits ; a defendant may, there- 
fore, have an order for a ne exeat regno even 
against a co-defendant, and if a balance is ul- 
timately found lor the defendant, he is entitled 
to a decree against the plaintiff for its amount, 
since it is implied, if not expressed in the decree 
to account, that the balance shall be paid to the 
party entitled thereto. If the plaintiff die after 
an interlocutory decree to account, the defend- 
ant can revive the suit against his personal 
represcntiitives, and if the defendant die, his 
personal representatives can revive the suit 
against those of the plaintiff. If the legal right 
be doubtful, an issue at law is directed ; and if 
the right Hh there sustained sjn account follows. 
After the Coiftt has decreed an account, an 
action at law cannot be brought for the same 
cause, and the party persisting in bringing it 
would l)e attached. • 

The Statute of Limitations cannot be pleaded • 
in bar to an open account, unless all accounts 
have ceased above six years. By ‘ The Mer- 
cantile Law Amendment Act, 1856,’ 19 & 20 
Viet. c. 97, s. 9, ‘All actions of accounts or for 
not accounting, and suits for such accoimts, as 
concern the trade of merchandise between mer- 
chant and merchant, their factors or servants, 
shall be commenced and sued within six years 
after the cause of such actions or suits, or when 
such cause has already arisen, then within six 
years after the passingof this act (29 July, 1856), 
and no claim in respect of a matter which arose 
more than six years before the commencement 
of such action or suit shall be enforceable by 
action or suit by reason only of some other mat- 
ter of claim comprised in the same account 
having arisen within six years next before the 
commencement of such action or suit.’ In 
the case of a legal demand. Equity acts in 
obedience, and not merely by analogy, to the 
Statute of Limitations; but as to an equi- 
table demand, Equity acts in analogy thereto 
or refuses to intezfere after a considerable lapse 
of time* 


These are the general principles which go- 
vern Equity in decreeing an account when such 
is the main object of the suit ; but, it must be 
recollected, that in very many proceedings in- 
stituted for other kinds of redress, an account 
is frequently incident to the relief sought ; and 
it may be laid down as a broad rule, that 
whenever the relationship o^ trustee and cestui 
que trust is established between the parties, the 
cestui que trust has always the right to an ac- 
count from his trustee, since without it he 
would probably lose the full benefit and 
proper protection of his interests. — 1 Chit. Eq, 
Ind. by Mac. 8-86 ; Story^ Eq. Jurisp. By 
the Common Law Procedure Act, 1854 
(17 & .18 Viet. c. 125, ss. 8 <& 5), power is 
given to the Court or a Judge before or at the 
trial to refer to arbitration matters of mere 
account which cannot be conveniently tried in 
Court. 

Account current, a running or op^ account 
between two or more persons or firms. 

Account stated, a common count in a de- 
claration upon a contract under which the 
plaintiff may pnov^ an absolute acknowledg- 
ment of his claim by the defendant. It may 
be joined with any other count for a money 
demand, though it may not be intended to 
establish a distinct subject-matter of complaint 
in respect of each of such counts. 

Accountable Receipt, a written acknow- 
ledgment of the receipt of money or goods to 
be accounted ,for by the receiver. It differs 
from an ordinary receipt, or acquittance in 
this that the latter imports merely that mlraey 
has been paid. See Clark v. Newsamy 1 
Excheq. 131. By 24 & 25 Viet. c. 98, s. 23, 

. the forgery of an accoimtable receipt, or any 
indorsement on, or assignment of, it, with intent 
to defraud, is a felony punishable by penal 
servitude for life, or not less than three years, 
or imprisonment not exceeding three years, 
with or without hard labour, and with or 
without solitary confinement. — Oreave^s 
Criminal JLaw ActSy 284 ; Roscoe^s Crim, 
LaWy 503, 504. 

Accountant, or Accomptant, one whose 
business it is to compute, adjust, and range in 
duo order accounts. 

Accountant in Bankruptcy, an officer who 
has the control and management of the pro- 
^jeeds of bankrupts’ estates. Upon the first 
vacancy the office is to be abolished, and its 
duties discharged by the Chief Registrar. See 
12 & 13 Viet. 0 . 106, ss.81-8d, 55; and 24 & 25 
Viet. c. 134, ss. 12, 67, 127, 181, 183. 

Accountant-General, or Aooomptant-Qene- 
ral, an officer of the Court of Chancery, ap- 
pointed by ^ct of Parliament to receive all 
money lodged in Court, and to place the same 
in the Bank of England for security. (12 Geo. I. 

«. 82; 1 Geo. IV. c. 35 5 IS & 16 Vic^ c. 87, 
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■8. 18-22, & 89.‘ 8mi. Ch. Pr. 18.) There 
is a similar officer in the Court of Chancery in 
Ireland. 

Acooupley to marry. 

Accredit, to give credit to. To accredit a 
diplomatic agent is to receive him in his public 
character and give him credit and rank ac- 
cordingly. , 

Accredulitare, to purge an offence by an 
oath. — Blount. 

Accretion [fr. accresco^ or adcrescoy Lat.], 
the act of growing to thing. 

Accretion of land, land gained from the 
sea. It is of*two kinds: by alluviony i. e. 
by the washing up of sand or soil, so as to 
form finn ground ; or by derelictiony as when 
the sea shrinks below the usual water-mark. 
If this accretion of land be by small and im- 
perceptible degrees, it belongs to the owner 
of the land immediately adjacent to it, in 
accordance with the maxim De minimis non 
curat Lex (the Law cares not about trifles), 
but if it be sudden and considerable it belongs 
to the Crown. — 4 Haley De Jure MariSy p. 14 ; 
1 Steph. Com. 457. • c 

Accrimination, accusation. — Obs. 

Accroaching, attempting to exercise royal 
power. 

• Accroche [fr. accrochery Fr.], to hook or 
grapple unto, to encroach. The French use it 
for delay, as accrocher un prochy to stay pro- 
ceedings in a suit. — Cowel. 

Accrue [fr. accroitrey accru Fr., fr. erescere 
Lat,Jo grow], to grow to, or to arise. 

Accruing costs, expenses incurred afrer 
judgment. 

Accumulation, a gathering together, heaping 
up, or amassing. The dominion over property, 
and its rents, issues, and profits, is restrained by 
our law as regards perpetuity and accumulation. 
The rules against perpetuities and accumu- 
lations bound the proprietary right on every 
side, and limit that species of vanity, which, in 
the language of Lord Nottingham, ^ flghts 
against God, by affecting a stability which hu- 
man providence can never attain to.’ — 2 ^wanst. 
460, See Perpetuity. 

It bein^ deemed expedient by the legislature 
that all dispositions of real or personal estates, 
whereby their profits or produce are directed to 
be accumulated, and their beneficial enjoyment 
postponed, should be restricted, and ‘post-, 
humous avarice’ put an end to, the 39 & 40 
Geo. III. c. 98, was passed. This statute is 
sometimes quoted as Lord Loughborough’s Act, 
from the circumstance that Lord Lough- 
borough, L. C., introduced the Bill into the 
House of Lords, but it is more commonly called 
* The Thellusson Act,’ because , the case of 
Thellusson v. Woodford (4 Ves. 227-343, 1798, 
and 11 Ves. 112—151, 1805) was the occasion 
pf its enactment. It is a restraining, remedial 


statute, and declares, that no person or persons 
shall by any deed, surrender, will, codicil, or 
otherwise howsoever, settle or dispose of any 
real or personal property, so and in such man- 
ner that the rents, issues, profits, or produce 
thereof shall be wholly or partially accumu- 
lated for any longer term tlian — 

(1) The life or lives of any such grantor or 
grantors, settlor or settlors ; or 

(2) The term of twenty-one years from the 
death of any such grantor, settlor, devisor or 
testator ; or 

(3) During the minority or respective mi- 
norities of any person or persons who shall be. 
living or en ventre sa mhre at the time of the 
death of such grantor, devisor, or testator ; or 

(4) During the minority or respective mino- 

rities only, of any person or persons who, under 
the uses or trusts of the deed, surrender, will, 
or other assurance, directing such accumula- 
tions, would for the time being, if of full age, 
be entitled unto the rents, issues, and profits, 
or the interest, dividends, or annual produce so 
directed to be accumulated ; and in every case 
where any accumulation shall be directed other- 
wise than as aforesaid, such direction sliall be 
null and void ; and the rents, issues, profits, and 
produce of such property so directed to be ac- 
cumulated, shall so long as the same shall be 
directed to be accumulated contrary to the 
provisions of this act, go to and be received by 
such person or persons as would have been en- 
titled thereto if suqh accumulation htfd not been 
directed. — (s. 1.) ‘ 

Nothing in this act contained shall extend— 

(1) To any provision for payment of debts 
of any^grantor, settlor, or devisor, or other per- 
son or persons ; or 

(2) To any provision for raising portions for 

any child or children of any grantor, settlor, or 
devisor, or any child or children of any person 
taking any interest under such conveyance, set- 
tlement, or devise ; or , 

(3) To any direction touching the produce 
of timTOr or wood upon any lands or tenements; 
but that all such provisions and directions shall 
and may be made and given as if the act had 
not been passed. — (s. 2.) By s. 3 it is pro- 
vided that the act shall not extend to any dis- 
position respecting heritable property in Scot- 
land ; and by s. 4, that the act shall not affect 
wills made before the passing of the act, unless 
the testator shall have been living and of sound 
mind for twelve months after the passing of 
this act. Consult Hargrave on Accumvlationy 
for a full exposition of this statute. 

The statute operates as a restraint upon those 
trusts for accumulation, which aim at a dura- 
tion beyond the statutory limits, simply by 
caufdng them to cease and become of no effect 
immeffiately upon the twenty-first anniversary 
of the death of the settlor or testator, aud until 
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that date, leaves them as valid and effectual in 
all respects as if the act had not passed. In 
Griffiths V. Vere (9 Ves. 132), Lord Eldon said 
the object of those who introduced this bill was 
simply to declare the limitations void, and to 
make the rents and profits go, not to tliose claim- 
ing by the disposition, but (by the effect of the 
act striking out the direction for accumulation) 
to those who would have been entitled in cases 
of intestacy. Thus, if a testator directed what 
the act authorises him to direct, that lor the first 
twenty-one years after his death there should be 
accumulation, at the end of that time there 
might be a Very long period, during which the 
rents and profits would go to no one by the 
disposition, but in the case of real estate would 
belong to the heir-at-law, and in the case of 
personal estate (unless there was an express 
disposition of what was not disposed of), to the 
next of kin. So that the effect of the statutory 
vacating of the accumulating trust is not to 
accelerate the title of the person to whom 
the property is limited at the termination of 
the trust, but merely to produce an intestacy 
pro tanto. 

It has been thought that under cover of the 
second exception of the act the restraints of 
the act may be altogether evaded. For instance, 
there seems to be no objection to a trust for ac- 
cumulating the rents and profits of a testator’s 
real estate, or the interest and dividends of per- 
sonalty, within the rule against perpetuities re- 
lating to the corjpus of property, in order to raise 
any specific sum as a portion for the child, who 
shall be then living, of a person taking an in- 
terest under the same will. If so, Mr. TljeUus- 
son’s will would become a valid precedent under 
the present state of the law, if the testator* 
limit the amount, which he thinks sufficient to 
give as a portion or portions to his remote de- 
scendants, and direct his trustees to pay any 
small annuity to all and every of his descend- 
antsf whose children shall be presumptively 
entitled to such portions. I 

Accumulative Judgment. If a person al- 
ready under sentence for a crime be convicted 
of another offence, the Court is empowered to 
pass a second sentence, to commence after the 
expiration of the first. 

Accusare nemo se dehet, nisi coram Deo; 
Hard. 139. — (No one is bound to accuse him- 
self, unless in the presence of God.) 

Accusation, the formal charging of any per- 
son with a crime. 

Accusator post rationahile tempus non est au- 
dienduSj nisi se bene de omissions excusaveriU 
Moor, 817.— (An accuser ought not to be 
heard aiter the expiration of a reasonable time, 
unless he can account satisfactorily for the del^.) 

Accused, a person charged with an of- 
fence, accusing of crime. 

Ace [fr. 09, Lat. and Fr., assOj It., a single 


one] of Hearts, an unlawful game. — 4 Steph. 
Com. 353. ♦ 

Aoemannes-oeaster [^Acemanni Castra^ Lat.] 
Bath. 

Aoephali, the levellers in the reign of 
Hen. I., who acknowledged no head or superior. 
Leges H. 1. Also certain ancient heretics who 
asserted that there was but^one substance in 
Christ and one nature- 

Ac etiam billse {and also to a bill). ^ A 
clause which was fonnerly inserted in a writ 
where the action required bail. no longer 

used. • 

Achat [Fr.], a purchase or bargain. 
Cowel. 

Achators, or Achetors, purveyors, because 
they frequently bai'gain ; also purchasers, 
Chaucer. 

Achelanda, Auchelaudia,Auklandia, Auck- 
land, in the Bishopric of Durham, 

Acherset, a measure of corn, conjectured 
to have been the same with our quarter or 
eight bushels. — Cowel. 

Achwre [^Ach-gwre., ucar belt], an enclo- 
sure of wattles or dioms surrounding a build- 
ing, at such a distance as to prevent cattle 
reaching and damaging the thatch. — Anc. Inst. 
Wales. 

Acknbwledgment-money, a sum paid in 
some parts of England by copyhold-tenjints on 
the death of their lords, as a recognition of 
their new lords, in like nianner as money is 
usually* paid on the attornment of tenants, 
Cowel. ♦ 

Acknowledgment of a wife’s assurance. 
Numerous and elaborate formalities must be 
observed in order that a married woman may 
* legally convey her estate, or extinguish her 
rights or powers in realty, or money directed 
to be laid out in realty. These are prescribed 
by the 3 & 4 Wm. IV. c. 74, ss. 77—91, and 
the rules of Hilary and Trinity Terms, 1834, 
framed by the Court of Common Pleas; and 
see 17 & 18 Viet. c. 75. As to Personalty 
in Reversion, see 20 & 21 Viet. c. 57, s. 2. 

A married woman not being a tenant-in- 
tail, may by an ordinary deed dispose of her 
lands of any tenure, and nmney subject to bo 
invested in the purchase of lands, and also 
may ffispose of, release, surrender, or extin- 
guish any estate which she alone, or she and 
Her husband in her right,, may have in any 
lands of any tenure, or in any money to be 
laid out in land, and also may release or extin- 
guish any power vested in, or limited, or re- 
served, to her in regard to |ny lands of any 
tenure, or any l^uch money, or in regard to 
any estate in any lands of any tenure, or in 
any such nioney, and also may convey 
her contingent, executory, and future ' iu- 
terests, ana possibilities, coupled with an 
interest, and also rights of entry as fuU^ and 
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effectually as die could do if she were a feme 
solCy but such disposition wiM not be valid 
and effectual unless her husband concur in the 
deed by which the same is to be effected, nor 
unless the deed be produced and acknow- 
ledged by her (except it be such a deed as may 
be executed by her in the character of pro- 
tector, lor the a.ile purpose of giving her 
consent to the disposition of a tenant-in- 
tail^, upon her executing it, or afterwards, as 
her act and deed, before a judge of one of the 
superior courts at Westminster, or before two 
of the perpetual commissioners, or two special 
commissioners, or tlie judge of a county court, 
under 19 & 20 Viet. c. 108, ss. 26 & 73 ; but 
before such acknowledgment can be received, 
he or they must examine her apart from her 
husband, touching her knowledge of such deed, 
and shall ascertain whether slie freely and 
voluntarily consent to such deed, and unless 
she freely and voluntarily consent, he or they 
cannot permit her to acknowledge it; and 
then the deed will, so far as relates to her exe- 
cution of it, be void. 

The certificates and affidavits verifying the 
same must, within one lunar month from the 
making of the acknowledgment, be delivered to 
tlie proper officer of the Common Pleas, who 
shall not after that time receive the same 
without the Section of the court or a 
judge. 

The above statute excepts the case of a mar- 
ried woman being a tenant-in-tail. “ Where 
she is such a tenant, and desires to bar the 
entail, the deed must bo enrolled in Chancery, 
according to the directions oft the act : and 
should such deed operate as a transfer of 
her beneficial interest, it must also be duly ‘ 
acknowledged by her as just explained. So 
that enrolment and acknowledgment arc both 
requisite in such a case. See 11 & 12 
Viet. c. 70; and 17 & 18 Viet. c. 75; and 
25 & 26 Viet c. 97. 

Aolea [fr. aCy an oak, and leagfy place, 
Sax.], a field where oaks grow. — Cunnmgham*8 
Abr. 

A communi ohservantid non est recedendum ; 
et minima mutandee sunt quee certam interpre- 
tationeni hahent. Co. Litt. 365. — (From com- 
mon usage there should not be any departure, 
and things which have an ascertained meaning 
are to be least changed.) * 

Acolyte £fr. &k6\ov0ocj Gk.] one of the 
minor orders in the Romish Church, whose 
office it is, next under the sub-deacon, to fol- 
low or wait on ^ the priests or deacons, and 
perform the meaner offices *’of lighting the 
candles, carrying the bread and wine, and pay- 
ing other servile attendance. This officer was 
in our old English called a colety from which 
the family of Bean Coiet, the founder of St. 
Pliiil^ SenooJ, derived its name,— Cowel, 


Acquest, or Aoquet, property obtained by 
purchase or donation.— Encgc. Lond,; Civil 
Law, 

Acquiescence, consent, either express or 
implied. 

Acquietandis Flegiis, an obsolete writ, 
lying for a surety against the creditor who re- 
fuses to acquit him after the debt is satisfied. 
Leg. fVritSy 158. 

Acquietantia*de shiris et hundredis, free- 
dom from suits and services in shires and hun- 
dreds. — Cowel. 

Acquietare [fr. quietvm reddersy Lat.], to 
acquit, absolve.— 

Acquisition, the act of procuring pro- 
perty. 

Acquittal [fr. acquitteVy Fr. ; quittSy quietuSy 
l^it. to free, acquit, or discharge], a deliver- 
ance and setting free of a person from the 
suspicion or guilt of an offence ; also to be 
free from entries and molestations by a supe- 
rior lord, for services issuing out of lands. 
Cowel. Acquittal is of two kinds — (1) Acquit’- 
tal in deedy as when a person is cleared by 
verdict; and (2) Acquittal in as if two be 
indicted for a felony, the one as principal and 
the other as accessory, and the jury acquit the 
principal, by law the accessory is also acquitted. 
2 Inst. 384. 

Acquittal contracts, a discharge from an 
obligation, which is either by deed, prescrip- 
tion, or tenure. — Co. Litt. 100 a. 

Acquittance, a release or virritten discharge 
of a sum of money or debt due, as where a 
man is bound to pay money on a bond, rent 
reserved upon a lease, &c., and the party to 
whom it is due, on receipt thereof, gives a 
'writing under his hand witnessing that he is 
paid, this will be such a discharge in law that 
he cannot demand and recover the sum or 
duty again, if the acquittance be produced. 
Termes de la Leyy 15, 

Acre [fr. aypocy Gr. ; ager, Lat.; akrSy Q^>th. ; 

Germ.], a measure of land. The imperial 
or standard English acre contains four roods, 
each rood forty poles or perches, each pole 
272;!^ square feet, and consequently each acre 
—43,560 square feet. — 5 Geo. /F. c. 74 ; 6 
Geo. IV. c. 12, and 5 & 6 Wm. IV. c. 63. 
The French acre, arpenty contains 1^ English 
acre, or 54,450 square English feet. The 
Strasburg acre is about an English acre. 
The Welsh acre contains commonly two En- 
glish acres. The Irish acre is equal to 1 acre, 

2 roods, and 19 perches English. The 
Scotch, 6,1 50f square yards, the Roman, 3,200, 
and the Egyptian arouray 3,698-J. 

Acre, or Acre-flght, an obsolete kind of 
duel fought by single combatants, English and 
Sebteh, between the frontiers of their king- 
doms, with sword and lance. It was also 
called camp-fight y and the combatants, cham- 
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pionSf from the open field that was the place of 
trial. 

Aoroisa, or Acruoia, blindness. — DuFresne. 

Act, the doing of a thing, a decision. It is 
either an act of God, or of Law, or of an indi- 
vidual. 

Act before answer, when the Lords ordain 
probation to be led before they determine the 
relevancy, and then take both at once under 
their determination . — Scotch Law. 

Act of bankruptcy, an act, the commission 
of which by a debtor renders him liable to be 
adjudged a bankrupt. Before * The Bank- 
•ruptcy Act,* 18G1,’ 24 & 25 Viet. c. 134, a 
man was not liable to be made a bankrupt un- 
less he was a trader, and had committed an act 
of bankruptcy as defined by the statutes in force. 

By the recent Act, two imjjortant alterations 
have been made in the law of bankruptcy. 
1. A non-trader is now in certain cases liable 
to be made a bankrupt, and 2. A debtor may 
be made a bankrupt in several cases, although 
he may not liave committed any act Which in 
terms is declared by any statute to be an act 
of bankruptcy. The cases in which a man 
may now be adjudged bankrupt are specified 
in ^ The Bankrupt Law Consolidation Act, 
1849,’ 12 & 13 Viet, c, 106, and ‘The 
Bankruptcy Act, 1861,’ 24 & 25 Viet. c. 134. 

These are acts of bankruptcy under 12 & 13 
Viet. c. 106. By sect. 67 : If a trader 
shall depart this realm, or shall remain abroad, 
or shall depart from his dwelling-house, or 
otherwise absent himself, or begin to keep 
his house, or suffer himself to be arrested or 
taken in execution for a debt not due, or yield 
himself to prison, or suffer himself to be out- 
lawed, or procure himself to be arrested ot 
taken in execution ; or his goods or money to 
be attached, sequestered, or taken in execution ; 
or make or cause to be made any fraudulent 
grant or conveyance of any of his lands or 
goods, or any fraudulent surrender of any of 
his copyhold lands^ or any frauduleat gift, 
delivery, or transfer of any of his goods (sect. 
68) provided that no conveyance or assignment 
by deed of all the estate and effects of a trader, 
shall be an act of bankruptcy, if made in 
trust for the benefit of all his creditors, unless 
a petition for adjudication be filed within three 
months, if such deed be executed by all the 
trustees within fifteen days of its execution by 
the trader, and its execution be attested by an 
attorney or solicitor, and notice thereof be 
given in the Gazette. 

Sect. 71. When a trader, after a petition for 
adjudication has been filed against him, shall 
pay or deliver to the petitioning creditor any 
satisfaction or security whereby the petitioning 
creditor shall receive more in the poimd than 
the other creditors. * 

Sect. 77. If a creditor of a trader haying 


privilege of Parliament to an amount sufficient 
to support a ^tition for a^udication, shall file 
an affidavit m any Court of Record at West- 
minster that such debt is justly due, and that 
tlie debtor is such trader, and shall sue out of 
this same Court and personally serve a writ of 
summons, and such trader shall not, within one 
month after service, pay^ secure, or com- 
pound for the debt or enter into a bond with 
sureties to pay such sum as shall be recovered 
with costs, and cause an appeiirance to be 
entered in such action,# he shall be deemed to 
have committed an act of biginkruptcy from 
the time of the service of the summons. 

Sect. 78. A creditor of a trader may ffie 
an affidavit of his debt in the Court in the dis- 
trict in which the trader resides, and of the 
service on the trader of the particulars of his 
demand requiring immediate payment. The 
Court may issue a summons calling upon the 
trader to appear, and if he shall not appear, or 
shall appear and shall refuse to admit the 
demand, and shall not depose that he has a 
good defence upon the merits, and (if required) 
shall not enter* ii»to a bond with sureties to 
pay such sum as shall be recovered with costs, 
he shall be deemed to have committed an act of 
bankruptcy on the eighth day after service of 
the summons, provided a petition for adjudi- 
cation be filed within two months from 
the filing such affidavit (ss. 79 & 80). If he 
shall admit the demand, and shall not pay or 
satisfy,* or give security for it within seven 
days after his admission, he shall, on the eighth 
day, be deemed to have committed an act of 
bankruptcy if a petition for adjudication be 
filed within two months after filing the affidavit 
(s. 81). 

Sect. 82. If he admit part, and shall not 
depose that he has a good defence oii the 
merits to the residue, and, if required, enter 
into bond to pay the sum that may be recovered 
by action and costs, if within seven days after 
his filing such admis.sion he sliall not pay or 
offer to pay, or secure or compound for the 
sum admitted, and as to residue shall not pay, 
secure, or compound for the same, he ^all, on 
the eighth day after service of the summons, bo 
deemed to have committed an act of bank- 
ruptcy, provided a petition for adjudication bo 
filed within two months from the filing of the 
affidavit, provided he shall not be liable to bo 
made a bankrupt on any such act of bankruptcy, 
unle^ a petition for adjudication be filed 
within twelve months. 

As to acts of bankruptcy under 24 & 25 
Viet. c. 134 ; • 

The following acts of a non-trader are 
acts of bankruptcy. Sect. 70 : If any person, 
not being a trader, shall, with intent to 
defeat or delay his creditors, depart this 
realm, or being out of this realm shaU with 
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Bucli intent remain abroad, or eball with 
auch intent make any fraudulent conveyance, 
gift, delivery, or transfer of his^real or per- 
sonal estate, or any part thereof respectively, 
such person shall be deemed to have thereby 
committed an act of bankruptcy : provided 
always, that before any adjudication in bank- 
ruptcy shall be mswie against the debtor under 
tills section the following rules shall be ob- 
served : ( 1 ) A copy of the petition for adjudi- 
cation shall be served personally on the debtor, 
either within the jurisdiction, or in such place 
or country, or within such limits abroad, as the 
Court shall, upon application for that purpose, 
direct. (2) The copy of the petition shall have 
endorsed thereon a memorandum, in a form to 
•be settled by a general order, specifying the 
time M’ithin which the debtor is to appear on 
such petition ; and such time shall, when the 
service is to be made abroad, be the time 
which the Court shall think reasonable, having 
aregard to the place or country where the ser- 
vice is to be made. (3) In no case shall the 
time for appearance be less than thirty days 
after service. (4) If such ji^.rSonal service has 
not been effected, the Court must be satisfied 
that every reasonable effort was made to effect 
the same, and that the attempts to serve such 
petition came to the knowledge of the debtor 
and were defeated by his conduct. (5) If at 
the expiration of the time limited for appear- 
ance the Court shall, on the hearing of such 
petition, be satisfied that an act of bankruptcy 
has bcioa committed within the meaning of 
(this section, it may adjudge auch debtor to be 
a bankrupt. Provided always tthat no non- 
trader, who shall be abroad at the time of the 
passing of this act, shall be deemed to remain ’ 
abroad with -intent to defeat or delay his credi- 
tors until the expiration of six months after the 
passing of this act. 

Sect. 71. If any debtor, whether a trader or 
not, having been arrested or committed to prison 
■for debt, or on any attachment for nonpay- 
ment of money, sliall, upon such or any other 
arrest xar commitment for debt or nonpayment 
of money, or upon any detention for debt, lie 
in prison, being a trader, for fourteen days, or, 
not being a trader, for two calendar months, or 
having been arrested for any cause, shall lie in 
prison as aforesaid, after any detainer for debt 
lodged against him, and not discharged, every 
auch debtor shall thereby he deemed to have 
committed an act of bankruptcy; or if any 
auch debtor, having been arrested, committed, 
or detained for debt, shall escape out of prison 
or custody, every such debtor ehaU be deemed 
to have thereby committed an act of bank- 
ruptcy from the time of such ai;rest, commit- 
m^t, or detention : but no debtor shall be 
aiidjudged ^bankrupt on the ground of having 
Jam ba' prison as aforesaid, unless having been 


inimmoned he shall not offer such security for 
the debt or debts in respect of which he is 
imprisoned or detained, as the commissioner 
or registrar whose duty it would otherwise 
be to adjudicate shall deem reasonably sufiSl- 
cient. 

Sect. 72. If any debtor, whether a trader or 
not, shall file in the office of the chief registrar, 
or with the registrar of a district court of bahk- 
ruptcy, or of a county court having jurisdiction 
in banl^uptcy, a declaration in writing, in such 
form as general orders shall direct, signed by 
such debtor, and attested by a registrar of the 
Court, or by an attorney or solicitor, that he* 
is unable to meet his engagements, every such 
debtor shall be deemed thereby to have com- 
mitted an act of bankruptcy at the time of 
filing such declaration, provided a petition for 
adjudication of bankruptcy shall be filed by or 
against him within two months from the filing 
of such declaration. 

Sect. 73. If any execution shall be levied by 
seizure and sale of any of the goods of a 
trader and debtor upon any judgment in any 
action personal for recovery of a money de- 
mand exceeding j05O, such debtor shall be 
deemed to have committed an act of bank- 
ruptcy from the date of the seizure. 

Sect. 75. The filing of a petition by or against 
a debtor, whether a trader or not, in any court 
having jurisdiction for the relief of insolvent 
debtors in in8oh’’ency or bankruptcy in any of 
her Majesty’s dominions, colonies,*or depen- 
dencies, and the adjudication ofhn act of irisol? 
vency or bankruptcy on such petition, shall, 
for the purposes of this act, be accoimted and 
adjudged conclusive evidence of an act of 
bankruptcy committed by such debtor at the 
time of filing such petition, or of the filing the 
petition on which the adjudication of an act of 
insolvency or bankruptcy sliall have been 
made ; and any creditor or creditors of such 
debtor whose debt or debts shall be of .suffi- 
cient ^ount to enable him or them to petition 
for adjudication of bankruptcy under this act, 
may, at any time within two months after 
notice of such adjudication shall have been 
given in the London Gazette^ petition for ad- 
judication of bankruptcy under this act against 
such debtor., and under such petition aU such 
proceedings may be had and taken as are 
authorised and directed by this act. 

The compulsive and involuntary act of 
bankruptcy by nonpayment, &c., after sum- 
monB> is effected thus : — By 24 & 25 Viet, 
o. 134, s. 75 : 

Eveiy judgment creditor who is or shall be 
entitled to sue out against a debtor a writ 
of capias ad satisfaciendum^ or to charge 
theP debtor in execution, in respect of any 
debt amounting to tf50, exclusive of costs, 
shall be entitled, at the end of one week from 
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the signing of judgment, to sue out against 
the debtor if a trader, or not being a trader at 
the end of one calendar month, and whether 
he be in custody or not, a summons, to be 
called a judgment debtor summons, requiring 
him to appear and be examined respecting his 
ability to satisfy the debt. By s. 90, the debt 
must be contracted after the passing of the 
act. 

Sect. 77. Where, after the commencement of 
this act, a decree or order of a court of equity, 
or an order in bankruptcy or insolvency or 
lunacy, directing the payment of money, is 
disobeyed by the debtor, the same having been 
duly served on him, and the person entitled to 
receive the money or interested in enforcing 
payment of it has obtained a peremptory order 
of the competent jurisdiction, fixing a day for 
payment, and the debtor does not, being a 
trader, within seven days, or, not being a 
trader, within two calendar months, aflter ser- 
vice on him of the peremptory order, or, such 
order having been duly served, within seven 
days after the day fixed by the peremptory 
order for payment (which shall last happen), 
pay the money, or secure, or tender or com- 
pound for it, to the satisfaction of the creditor, 
the creditor shall be entitled at the end of 
those seven days to ^uc out against the debtor 
a judgment debtor summons. 

Sect. 78. The judgment debtor summons 
shall, unless the court rfiall in any case otlierwise 
direct, isSue according to t^e following rules: — 
Where the debtor is in England, then out of the 
court of bankruptcy for the district in which the 
debtor usually lives, or at the time of the 
issuing of the summons happens to be.* Where 
the debtor is not in England, then out of the 
court of bankruptcy for the district in which 
is the debtor’s usual or last known place of 


abode in England. 

Sect. 79. It must be served, if the debtor is 
iiV England, personally, unless the Court otlier- 
wise direct, or if he is out of England, in such 
manner as the Court shall deem fit. ■ 


Sect. 83. If after service of such summons, or 


due notice thereo;^ the debtor shall not pay the 
debt and costs, or secure or compound for the 
same to the satisfaction of the creditor, the 


Court mayUjon the appearance of the debtor, 
or on his non-appearance having no lawful 
impediment, adjudge him bankrupt without 
the presentation of a petition for adjudication 
or other proceeding. 

Sect. 86. Any debtor may petition for adju- 
dication of bankruptcy against himself, and the 
filing of such petition shall be an act of bank- 
ruptcy, without any previous declaration of 
insolvency by such debtor. 

Sect. 98. A debtor, whether trader or not, im- 
prisoned for any debt, may petition for an adju- 
dication of bankruptcy against himself mformd 


pauperis, and if not previously discharged by a 
Kegistrar of the Court of Bankruptcy under 
B.101, he maybe brought up to tlie County Court 
of the district, and shall be examined by that 
Court and adjudged bankrupt — Sect. 100. The 
gaoler of every prison in England and Wales 
is to make monthly returns of persons in his 
custody for debt to the ]^ondon Court, the 
District Court, or Coimty Court within the 

jurisdiction of which the gaol is situated 

Sect. 102. The Court which has jurisdiction is 
to order its Registrar Jto attend at the prison ; 
and he, having given notice to the creditors, is 
directed to examine every jflisoner included 
in the return who, if a trader, has been in 
prison fourteen days, and if a non-trader has 
been in prison two months, touching his es- 
tate, &c., and shall have power to make an 
order of adjudication in bankruptcy against 
each, and to grant protection, to order his re- 
lease, and to direct in what Court the adjudi- 
cation shall be prosecuted. 

A notice of an act of bankruptcy to accre- 
dited agents of' public companies is sufficient, 
12 & 13 VicUc^lOG, ss. 87 & 88. .All the 
members of a firm must have committed an 
act of bankruptcy to sustain a joint petition 
against them. — Arch. Bank. 40, 1863. 

Act of Curatory, an act extracted by the 
clerk upon any one’s acceptance of the office 
of curator. — Scotch Law. 

Act of Grace, the Act so termed in Scotland 
was passed jn 1696 ; it provides maintenance 
for debtors imprisoned by their creditors. It 
is usually applied in England to insolvent acts 
and to general pardons granted at the be- 
ginning of a new reign or on other great 
occasions. — Encyc. Lond. 

Act in Pais [Pais, Law Fr. country]], a 
thing done out of court, and not a matter 
of record. 

Act of Parliament, a statute, law, or edict, 
made by the Queen, with the advice and con- 
sent of the Lords spiritual and temporal, and 
the Commons, in Parliament assembled. Acts 
of parliament form the leges scriptos, i. e. the 
written laws of the kingdom. The oldest now 
extant is Magna Charta. and the earliest 
statute of which any record exists is that of 
Gloster, 6 Edw. I. The statutes from Magna 
Charta down to the end of the reign of 
Edw. II., including also some which (because 
it is doubtful to which of the three reigns of 
Hen. III., Edw I. or II, we should assign them) 
are termed incerti temporis, compose what have 
been called the vetera statuta ; those from the 
beginning of .the reign of Edward III. being 
contradistinguished by the appellation of the 
nova statu^. An act of parliament cannot 
be altered, amended, dispensed widi, suspended 
or repealed, but by the same authori^ of por- 
liameat which created it, the maxim being, 
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that it requires the same power to dissolve 
as to create an obligation. 

Statutes are either public or private, gene- 
ral or special. The distinction between public 
and private acts was first made in the reign of 
Kichard III. A public or general act is a 
universal rule applied to the whole commu- 
nity, which the Co\irts must notice judicially 
and ex officio, although not formally set forth 
by a party claiming an advantage imder it. 
But special or private acts are ratlier excep- 
tions than rules, since they only operate upon 
particular persons and private concerns, and 
the Courts arc ndt bound to take notice of them 
if they are not formally pleaded, unless an ex- 
press clause is inserted in them, that they shall 
be deemed public acts, and shall be judicially 
taken notice of as such, without being spe- 
cially pleaded; which provision is now usually 
introduced. For convenience of reference, 
the printed Statute Book of a parliamentary 
session is classed thus: — (1) public general 
acts ; (2) local and , personal acts, declared 
public, and to be judicially noticed; (3) 
private acts, printed by the ^Queen’s printer, 
and whereof the printed copies may be given 
in evidence; (4) private acts, not printed. 
For a chronological table of Public Statutes 
irom Magna Charta to 16 & 17 Viet. c. 137, 
see 4 Chit. Stat. 365-384, 2nd edit. 

With regard to the different nature of their 
objects or provisions, public general acts are 
sometimes described as declaratory, penal, or 
remedial; declaratory, make plain what the 
Common Law is or has ever been, when it has 
almost fallen into disuse, or has become 
disputable by its obscurity; penal, impose 
punishments „ for offences committed ; and 
remedial, supply defects or redress abuses 
in the existing law. They are also distin- 
guished into enlarging or restraining, enabling 
or disabling acts. 

The. principal rules for the interpretation of 
acts of parliament are the following : — (1) 
that a statute begins to operate from the time 
when it receives the royal assent, unless other- 
wise provided. But where an act expires 
before a bill continuing it has received the 
royal assent, the latter act takes effect from 
the expiration of the former, unless otherwise 
provided, and except as to any penalty (48 
Geo. III. c. 106) ; (2) it is to be construed 
equitably, not according to its mere letter, but 
the intent and object with which it was made; 
(3) that these points be considered — ^the old 
law, the mischief, and the remedy ; (4) that a 
remedial statute be more liberally, and a penal 
more ; strictly construed ; (5) in construing 
a statute, all other statutes made in pari 
materid, ought to be taken into consideration ; 

, (6) a statute which treats of things and per- 
sons of ^ inferior rank, cannot by any general 


words be extended to those ot a superior ; (7) 
where the provision of a statute is general, 
everything which is necessary to make such 
provision effectual is supplied by the Common 
Law ; (8) a subsequent statute may repeal a 
prior one, not only expressly, but by impli- 
cation, as. when it is contrary thereto, i. e. so 
clearly repugnant that it necessarily implies a 
negative, but if the acts can stand together, 
they shall have a concurrent eflScacy ; (9) if a 
statute, that repeals another, is subsequently 
repealed, the rej^ealed .statute no longer revives 
without express words, 13 Viet. c. 21, ss. 5 & 6 ; 
and (10) acts of parliament derogatory from 
the power of subsequent parliaments do not bind. 

Statutes are variously cited ; many of the 
old statutes are called after the name of the 
place where the parliament which passed them 
was held, as the Statute of Merton, or Marie- 
bridge, or Winchester, or Westminster ; others 
are denominated entirely from their subject, as 
the Fines and Recoveries Act, the Non-arrest 
Act ; some arc distinguished from their initial 
words, as the statute Quia emptores or De donis. 
But since the time of Edward II. they are 
generally cited by naming the years of the sove- 
reign’s reign during which the session of par- 
liament was holden in which the statute was 
passed, together with the chapter or particular 
act, according to its numerical order, as 3 & 4 
Wm. IV. c. 74. All the acts of a session together 
make properly but one statute, and therefore, 
when two sessions have been held in fone year, 
it is usual to mention stat. 1 oi’ 2. Consult 
JBac. Abr. Statute, Barrington or Dwarris on 
Statutes ; 1 Steph. Com. p. 69 ; and Stamp's 
Index to the Statute Law.* 

- .Acts of Parliament bind all persons within 
the territory to which they extend, but not the 
crown unless it be specially mentioned. They 
extend to England, which by 20 Geo. II., c. 42, 
s. 3, is deemed to include the dominion of 
Wales and town of Berwick-upon-Tweed; and 
also, if passed since the respective unions of 
those kingdoms with England, to Scotland 
and Ireland, though not expressly mentioned, 
unless they are excepted by express words 
or by necessary implication. They do not 
extend to the Isle of Man, a distinct terri- 
tory from England, nor to the Cha4||el Islands, 
Jersey, Guernsey, Alderney, and Sark, and 
their appendages, which were originally parcel 
of the Duchy of Normandy, tmless they are 
expressly mentioned. As to the colonies, if ac- 
quired by occupancy, all acta of parliament 
passed previously to their acquisition, so far as 
they are suitable to the social state of an infiint 
colony, extend to them upon their acquisition ; 
but it is otherwise if they have been acquired 
by treaty or conquest; and as to both kinds they 
are not affected by acts of parliament passed 
since their acquisition unless express mention 
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of them be made. So also an act of parliament 
does not apply to India unless it be expressly 
mentioned, ^e 1 Steph.Comm, 85—138. 

By 13 & 14 Viet. c. 21, ‘An act for short- 
ening the language used in Acts of Parliament,* 
it is provided inter alia that an act may be 
altered, amended, or repealed in the same ses- 
sion (s. 1 ). That words importing the masculine 
gender shall include females, and the singular 
shall include the plural, and the plural the sin- 
gular, unless the contrary as to gender or number 
is expressly provided ; that ‘ month ’ shall mean 
calendar month, unless words be added showing 
lunar month to be intended ; county shall 
mean also county of a town or of a city, unless 
such extended meaning is expressly excluded 
by words ; ‘ land ’ shall include messuages, 
tenements, and hereditaments, houses, buildings 
of any tenure, unless there are words to 
exclude houses and buildings, or to restrict the 
meaning to tenements of some particular 
tenure ; and ‘ oath,’ ‘ swear,’ and ‘ affidavit * 
shall include affirmation, declaration, affirming 
and declaring, in the case of persons allowed 
by law to declare or affirm instead of swearing 
(s. 4). That where any act repealing in whole 
or in part any former act is ita|j^ repealed, 
such last repeal shall not revive tlie act or pro- 
visions before repeafod unless words be added 
reviving such act or provisions (s. 5). When- 
ever any act sliall be made, repealing in whole 
or in part any former act, and substituting 
some pfovision or provij^ions instead of the 
provision or provisions repealed, such provision 
or provisions so repealed sliall remain in force 
until the substituted provision or provisions 
shall come into operation by force of the last 
made act (s. 6). That every act made after 
the commencement of the act shall be deemed 
and taken to be a public act, and sliall be 
judicially taken notice of as such unless the 
contrary be expressly provided and declared 
by such act (s. 7). That this act shall com- 
mence and take effect from and immediately 
after the commencement of the next lession of 
parliament (s. 8), 

The confused mass of law contained in the 
Statute Book, occasioning, as it often does, 
great uncertainty as to what the law really is, 
has long bien felt to be a great evil. For this 
evil the remedy would seem to be a classified 
consolidation of such of the Statute Law as» 
remains in force. 

The main objects to be effected by such 
consolidation would appear to be these 

(1) The expurgation of all obsolete and re- 

pealed acts, and all abrogated portions of acts, 
together with the total rejection of every kind 
of tautology and all unnecessary words and 
phrases. • 

(2) The re-entitling of those acts whose pre- 
sent titles afford no clue to their purpose, and 


the separation of acts comprising subjects of a 
totally different natiwe. 

(8) The insertion of those unrepealed statutes 
and clauses of statutes whj[ch are omitted in the 
printed copies, and the collation in one act of 
the continuing, enlarging, explaining, correct- 
ing, repealing, and reviving acts made in pari 
materid, > 

(4) The classification of all the dispersed sta- 
tutes in force, after a general plan and under a 
simple arrangement, in accordance with the 
leading branches of pur laws, so as to bring 
together all the statutes relating to a given 
subject, preserving at the sam3 time their order, 
date, and connection, that the aid for their 
interpretation arising therefrom should be pre- 
served, and reconciling the text with judicial 
decisions, and making their meaning corre- 
spond with their legal effect. 

(5) A general glossarial statute, defining the 
technical words, phrases, and sentences made 
use of throughout the Statute B<k)k, and con- 
taining the rules applicable to the construction 
and the interpretation of the statutes at large, 
and also som% general provisions applicable to 
all local and personal acts. 

Statutes made subsequently to the classifica- 
tion can be easily referred to their appropriate 
places; and this will not only facilitate and 
improve legislation, but render judicial con- 
struction more consistent, and consequently 
less uncertain. 

This, it i^ submitted, is a reform worthy of 
accomplishment by the parliament of a great 
nation ; and that it can be accomplislied, al- 
though it i^ certainly perplexed and requires 
the most cautious consideration, so as not to 
affect existing interests, admits of no doubt. 
The partial consolidations effected during late 
years have swept away many difficulties, and 
prepared, to a slight degree, the way for this 
full and perfect revision. Rome did it even 
in her decline ; America has also done it, and 
is about to do it again 1 Surely, then, Eng- 
land should attempt it. It is a subject which 
has occupied the attention of our jurists and 
legislators from an early period of our history, 
which has been often recommended from the 
throne, embodied in parliamentary reports, and 
even petitioned for by our two legislative 
houses. 

Of late years steps have been taken by the Go- 
vernment with a view to remedy the existing 
evil. In 1833, a commission was issued to certain 
barristers to digest the Criminal Law, written and 
unwritten, and generally ^ inquire and report 
how far it might be expedient to consolidate 
the other branches of the existing Statute Laws 
or any of them. This commission (which de- 
voted itself chiefly to Criminal Law) made 
one report on consolidation generally in July, 
1835. In March, 1853, Lord Oranwoi;fh, L.C., 
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constituted * The Statute Law Board ’ for the 
consolidation of the Statute Law. It made 
three reports. In 1854 the Statute Law Com- 
mission issued, for l^e purpose of consolidat- 
ing the Statute Laws, or such part as they 
might find capable of being usefully and con- 
veniently consolidated, combining with that 
process, if they should think it advisable, the 
incorporation of any parts of the common or 
unwritten law in such manner as should seem de- 
sirable, and also for the purpose of devising and 
suggesting such rules, if any, as might in their 
judgment tend to insure simplicity or uni- 
formity, or any other improvement in the form 
and style of future statutes. Four reports were 
made by that commission, and under it a 
Register of Public General Statutes from the 
union of Great Britain and Ireland was pre- 
pared. In October, 1859, the Statute Law 
Commission having been discontinued, F. S. 
Reilly and A. J. Wood, Esquires, Barristers-at- 
Law, were engaged by the Government to make 
a revision of the Statute Law with a view, in 
the first instance, to the preparation of a new 
edition of the statutes, to copta-in (as far as 
possible) solely such enactments as ture in force, 
and thus to show what the existing Statute 
Law is, an^bring together the whole body of it 
in a manageable shape, for the purposes either 
of ordinary use or of consolidation and other 
improvement. It has been considered that, as 
a preliminary step, a systematic examination of 
the Statute Book should be made, /or the<>pur- 
pose of ascertaining what enactments have 
ceased to be in force by virtual repeal, expira- 
tion, or otherwise, without having been ex- 
pressly and specifically repealed, and that the 
enactments in this condition, when ascertained, 
should be now repealed, so that there may be 
little or no question as to what is or is not to 
be comprised in the new edition. This work 
is now going on. One repealing Act, 24 & 25 
Viet. c. 101, has been passed, and in the pre- 
sent session a further repealing bill will be 
introduced, covering the whole period from 
the earliest Statute to the Revolution. 

Actaindre le meffait [Fr.], to fix the charge 
of a crime upon one, to prove a crime. — Carp. 
Wedgw. 

Act of Settlement, 12 & 13 Wm. III. c. 2, 
limiting the crown to the Princess Sophia of 
Hanover, and to the heirs of her body being 
Protestants. 

Acta exteriora indicant interiora cecreta, 
8 Co. 146. — (External acts indicate undisclosed 
thoughts.) 

AotUia, military utensils. — Bhuni. 

Actio pcenaMs in hcered&nnon datur, nisifor^ 
ex damno locupletior hcercB factue^ sit. Vin. 
Com. 756.*^ (A penal action is not givtm 
against an heir, u^ess, indeed, such heir is 
benefited by the wrong.) 


Actio qucelihet it sud vid. tlenk. Cent. 17* 
(Every action proceeds in its own way.) 

Action, conduct, something done ; ^so the 
form prescribed by law for the recovery 
of one’s due, or the lawful demand of one’s 
right. Bracton defines it i— -Actio nihil aliud 
est quam jus prosequendi in judicio quod alicui 
debetur (an action is nothing else than the 
right of prosecuting to judgment that which is 
due to any one), Celsus Dig. 44, tit. 7, s. 51. 
Actions are divided into criminal and civil : 
criminal actions are more properly called pro- 
secutions, and perhaps, actions penal, to re- 
cover some penalty under statute, are properly 
criminal actions. Actions civil are divided 
into three classes: — (1) real^ which concern 
real property only — they are three, action of 
dower, dower unde nihil habei, and quare im- 
pedit ; (2) j)ersonaly such as concern contracts, 
both sealed and unsealed, and offences or tres- 
passes ; the former are called ex contractu^ 
they are debt, promises, covenant, account, 
detinue, revivor, and scire facias ; the latter 
are ex delicto^ as case, trover, replevin, and 
trespass vi et armis ; (3) mixed, which lie as 
well for the recovery of the thing as for 
damages fca^he wrong sustained, as ejectment. 
Sec 3 Bl. Trom . ; Step, on Plead. ; and Arch. 
Crim. Plead. For the olasssical learning on 
the subject, consult Smitli's Diet, of Antiq. tit. 

* Actio.'' 

Also stock in a company, or shares in a cor- 
poration. — F7\ Coniip. Law. 

Actio bonsB fidei, an action which the judge 
decided according to Equity, tlie judex thus 
acting as arbiter with a wide discretion. 
Sand. Jfist. 424. 

• Actio commodati contraria, an action by a 
borrower against a lender, to enforce the exe- 
cution of a contract. — Poth. PrH a Usages n, 
75. Civil Law. 

Actio commodati directa, an action by a 
lender against a borrower, to obtain restitutisti 
of the thing lent. — Poth. Pret. a Usage^ n. 65, 
68. Ci^il Law. 

Actio condictio indebiti, an action for the 
recovery of a sum of money or other thing paid 
by mistake. — Poth. Proniutuuniy n. 140. Civil 
Law. 

Actio conduoti, an action by a bailor of a 
thing for hire, against a bailee, to compel him 
to deliver the thing hired. — Poth. Du Contr. de 
LouagCy n. 59. Civil Law. 

Actio depositi contraria, an action which 
a depositary has against a depositor, to compel 
him to fulfil his engagement towards him. 
Poth. Du D^oty n. 69. Civil Law. 

Actio depositi direota, an action which is 
brought by a depositor against a depositary, in 
order%to get back the thing deposited.— 

Du D^6ty n. 60. Civil Law. 

Actio jndicati, an action instituted after four 
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months had elapsed from the rendition of judg- 
ment, in which the judge issued his warrant to 
seize, first, the movables, which were sold 
within eight days afterwards, and then the 
immovables, which were delivered in pledge 
to the creditors, or put under the care of a 
curator, and, if at the end of two months the 
debt was not paid, the land was sold. — 42, 
t. 1 ; Codej 8, 34. Civil Law. 

Actio non, special pleas began with this 
allegation, that the said plaintifif ought not to 
have or maintain his aforesaid action thereof 
against him,’ actio non habere debet. Hence 
• technically ‘termed the actio non. 1 Ch. Plead, 
631 ; 2 ib. 421 ; Sfeph. Plead. It is abolished 
by 15 & 16 Viet. 76, s. 66. 

Actio non accrevit infra sex annos, the 
name of the plea of the Statute of Limitations, 
when the defendant alleges that the plaintiff’s 
action has not accrued within six years. 

Actio pro socio, an action by whidl either 
partner could compel his co-partners to per- 
form their social contract. — Poth. Contr. de 
Societe\ n. 134. Civil Law. 

Actio ad exhibendum, an action instituted 
for the purpose of compelling a defendant to 
exhibit a thing or title in his power. It was 
preparatory to another action, which was al- 
ways a real action irw the sense of the Roman 
Law, that is, for the recovery of a thing, whe- 
ther it was movable or immovable. — Merl. 
Quest, de Dr. tome i. 84. Civil Law. 

Actioif of adherence, an action competent 
,to a husband ^r wife, to compel either party to 
adhere in case of desertion. — Scotch Law, 

It is analogous to the English suit for resti- 
tution of conjugal rights. * 

Action redhibitory, an action instituted to* 
avoid a sale on account of some vice or defect 
in the thing sold, which renders it either abso- 
lutely useless, or its use so inconvenient and 
imperfect, that it must be supposed the buyer 
would not have purchased it had he known of 
the vice. — Civil Law. 

Actions ordinary, all actions not relcissory. 
Ersk. Pr. L. Scot 4, 1, 5. 

Actions rescissory, are either (1) actions 
of proper improbation for declaring a writing 
false or forged ; (2) actions of reduction — im- 
probation for the production of a writing, in 
order to have it set aside for fraud ; and (3) 
actions of simple reduction, for declaring a 
writing called for null imtil produced. — Ersk. 
Pr. L. Scot. 4, 1, 5. 

Aotiones nominatse, writs for which there 
were precedents. The statute of Westminster, 
2, c. 24, gave Chancery authority to form new 
writs in consimili casu. Hence the action on 
the case — Pac. Ab. Court of Chancery^ a. 

Actio injuriarum personalis nwritur cutn^per’^ 
sond. Bacon. — (A personal action on a tort 
[i. ei ex delicto']} dies with the person.) But 


if the tort or injury be of such a nature as that 
thereby property is acquired, which benefits 
the wrong-doer, an action for the value of the 
property would survive against the executor of 
the wrong-doer for legal waste, and equity 
would probably, in respect of equitable waste, 
decide in analogy to law. — Lansdowne v. Lans- 
downSf 1 Mad. 16 ; 3 & 4 Wm^ IV. c. 42, s. 2. 
See 9 & 10 Viet. c. 93. 

Actio non datur non damnificato. Jenk. 
Cent. 69. — (An action is not given to him who 
is not injured.) ^ 

Action on the case. See Case. 

Action prejudicial, otherwise called pre- 
paratory or principal, an action arising from 
some doubt in the principal, as in case a man 
sue his younger brother for lands descended 
from the father, and it is objected against him 
that he is a bastard, this point of bastardy must 
be tried before the cause can proceed. It is, 
therefore, termed prejudicialiSy i. e. prejudiced. 

Action of a writ, a phrase used when a 
defendant pleads some matter by which he 
shows that the plaintiff had no cause to have 
the writ sued upqn, although it may be that he 
is entitled to another writ or action for the same 
matter. — Cowel. ^ 

Action of abstracted multuresr an action 
for multures or tolls against those who are 
thirled to a mill, i. e. bound to grind their 
corn at a certain mill, and fail to do so. 
Jacob. 

Action for poynding on the ground, so 

called because founded upon some infeoffment 
for an annuity (whether annual-rents, life-rent, 
or feu-duty, •&C.), that affects the ground, and 
that ground being thus debitor, it is called 
debitum fundi (a debt of the ground), for which 
movables found upon the ground may be 
poynded (distrained), and these failing, the 
property affected by this servitude may be ap- 
prised or adjudged even in prejudice of inter- 
vening singular successors. — Scotch Law. 

Action in the Scotch Law, a prosecution of 
his right by any party, in order to obtain a 
judicial determination. — Scotch Diet. 

Actionare [i. e. in jus vocare, Lat.], to prose- 
cute a person in a cause at law.— -Thomas Uhron. 

Actionary, a foreign commercial term for 
the proprietor of an action or share of a public 
company’s stock, a stockholder. 

Actiones compositce su^t, quibus inter se ho- 
mines disceptarent, quas actiones, ne populua 
prout vellet institueret, certaa solemnesque esse 
voluerunt. — (Forms of actions have beenfiramed 
by which men dispute among themselves, 
which forms ore made definite and solemn, 
lest the people proceed as they think proper.) 

Actiones ^ personam, quos ddversus eum in- 
tenduntur, qui ex contractu vel delicto obligatus 
eat aliquid dare vel concedere. — (Personal 
actiqns axe those which are brought jgainst 
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him who, from a confract or tort, is obliged to 
give or allow something.) 

Actionum qucedam sunt in rem^ qucedam in 
personam^ et quoidam mixtce. Co. Litt. 284. — 
(Some actions are against the thing, some 
figainst the person, and some mixed.) 

Aotitatioil, a debating of law-suits. 

Active debt, a dpbt due to a person. 

Active trust, a confidence connected with a 
du^. 

Active use, a present legal estate. 

Acto \^Acton, AJceton^ Fr. IIanqueton~\, A 
coat of mail . — Du Fresne. 

Acton-Bumeli, the statute giving the re- 
medy by statute merchant 1.1 Edw. I. A. d. 
1283, so termed from the place where it was 
made, situated in Shropsliire. — Cowel ; 2 
Feeves, c. ix. p. 158. 

Actor, a doer, generally a plaintiff or com- 
plainant. In a civil or private action the 
plaintiff was often called by the Romans peti- 
tor; in a public action {causa publico) he 
was called accusator. {Gic. ad Att. i. 16.) 
The defendant was called Feus^ both in private 
and public causes; this terni,jh(»vever, accord- 
ing to Cicero {De Oral. ii. 43), might signify 
either par^, as indeed we might conclude from 
the word *self. In a private action, the de- 
fendant was often called adversarius, but either 
party might be called so with respect to the 
other. Also a proctor or advocate in civil 
courts or causes. Actor dominicus^ a term often 
used for the lord’s bailiff or attorney. ^^Actor 
ecclesice was sometimes the forensic term for 
the advocate or pleading patron of a church. 
Actor villcB was the steward or head bailiff of 
a town or village. — Cowel. 

Actor qui contra regulam quid adduxit, non 
est audiendus . — (A plaintiff is not to be heard 
who has advanced any thing against authority.) 

Actor sequitur forum rei. Home’s L. T. 
232. — (A plaintiff follows the cornet of the 
defendant.) 

Adore nonprohante reus dbsolvitur . — (When 
the plaintiff does not prove his case the de- 
fendant is acquitted.) 

Actori incumbit onus probandi. Hob. 103. 
(The burthen of proof lies on a plaintiff.) 

Acts of Court, legal memoranda of the 
nature of pleas, especially in Admiralty Courts. 

Acts done, distinguished into acts of God, 
of the law, and of men, hence the following, 
maxims 

Actus contra actum., a mutual consent. 

Actus curies nemini gravabit. Jenk. Cent. 
118— (An act of the eourt will hurt no person.) 
See this maxim exemplified Cumber v. Wane, 
1 Str. 126 ; & 1 Smith, L. C. 245—255. 

AcIms Dei necnon legis nemini est, damnosus, 
or facit injuriam. 5 Co. 87. — (An act of God 
and also of law is hurtftd, or operates an in- 
jury, tp no one.) 


Actus inceeptuS^ cujus perfectio pendet ex 
voluntate partium, revocari potest ; si autem 
pendet ex voluntate tertice personae, vel ex con-- 
tinqenti, revocari non potest. Bacon. — (An 
act already begun the completion of which de- 
pends on the will of the parties, may be re- 
called ; but, if it depend on the consent of a 
third person, or on a contingency, it cannot be 
recalled.) 

Actus legitimi non recipiunt modum. Hob. 
153. — (Legal actions do not admit a limitation.) 

Actus me invito factus, non est meus actus. 
(An act done by me against my will is not my 
act.) 

Actus non facit ream, nisi mens sit rea. 3 
Inst. 307. — (An act does not make a man 
guilty, unless he be so in intention.) 

Actus repugnans non potest in esse produci. 
Plowd. 355. — (A repugnant act cannot be 
produced as in responsible existence.) 

Act8%ot in use, repealed by 19 & 20 Viet, 
c. 64. 

Acts of Sederunt, ordinances of the Court of 
Session, made under authority of the act 1540, 
c. 93, by which power is given to make such 
statutes as may be necessary for the ordering 
of processes and the expedition of justice. The 
Court is also authorised by other acts of par- 
liament to make enactments relative to certain 
matters therein pointed out . — Scotch Daw. 

Acts of the General Assembly of the 
Church of Scotland. The acts of the general 
aasembly, issued uu^er their legislative powers, 
are binding on all the members and judica-, 
tories of the church. The form of their pro- 
cedure is regulated by an act of the church 
(1679) termed the barrier act. — Ibid. 

^ Actuarius, a nohiry. 

Actuary, a short-hand writer, a registrar of 
a public body. Also a clerk that registers 
the acts and constitutions of the Lower House 
of Convocation ; or a registrar in a Court 
Christian. — Jacob. Also an officer appointed 
to keep Savings-Banks’ accounts, or the pro- 
ceeding of a common Court. The manager 
of an Insurance Company ; also a person 
skilled in the doctrine of life-annuities and 
insurances, and who is in the habit of giving 
opinions upon the value of interests in properly. 

Actus, a footway and horseway. 

Adar (the same meaning as Aries, a ram, 
mighty). The twelfth sacred month of the 
Jewish calendar, and sixth of their civil year, 
answering to the end of February and begin- 
ning of March. As the lunar year which the 
Jews followed, in their calculations is shorter 
than the solar by about eleven days, which at 
the end of three years make a month, they 
then intercalate a thirteenth month every third 
yeai^ which they call Veadar, or the second 
AAskV.-— ‘Brown's Diet, of Bible; Jahn's Bib. 
Antiq. c. vi. 8. 103. 
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Adawlut, justice, equity ; a court of justice. 
The terms Dewanny Adawlut, and Foujdarry 
Adawlut, denote the civil and criminal courts 
of justice. See Dewanny and Foujdarry. 
Indian Words. 

Adcordabilis denarii, money paid by a 
vassal to his lord upon the selling or exchang- 
ing of a feud. — Encyc. Lond. 

Adoredulitare, to purge one’s self of an 
offence by oath. — Leg. Mae. c. 36. 

Ad damnum (to the damage). 

Addecimate, to take tithes. 

Addiotio, the giving up tp a creditor of his 
. debtor’s person by a magistrate. The ordi- 
nary means of execution under a law which 
did not allow execution of a debtor’s property. 
Sand. Just. 422. 

Ad diem {at the day). 

Addition, the title, or mystery, and place of 
abode of a person besides his names. — 1 lien. V. 
c. 5 ; Termes de.la Ley^ 20. By 14 &45 Viet, 
c. 100, s. 24, no indictment shall be held in- 
sufficient for want of, or imperfection in, the 
addition of any defendant. 

Additio pi'obat minoritatem. 4 Inst. 80.— 
(An addition proves minority.) 

Additionales, propositions or terms added 
to a former agreement or contract. 

Ad ea quee frequqitius accidunt jura adap- 
tantur. Wing. 216. — (The laws are adapted 
to those ciises which more frequently arise.) 

Address, a petition, also a place of business 
or residence. See Bill in Chancery. 

Adeling, Ethling or EdUing [cedelan^ l^x.], 
noble, excellency. A title of honour among 
the Anglo-Saxons, properly belonging to the 
king’s children. — Spelm. Glos. • 

Adelingia, Athelney in Somersetshire, • 

Ademption [fr. adimo^ Lat.j, revocation ; a 
taking away of a legacy, i. e, if a testator, after 
having given a legacy by his will, alienate the 
subject of it during his life, it is an ademption. 
4^nhl. 402 ; 2 Wms. Executors, 1189. See 
Satisfaction. 

Ad flnem, abbrev. ad jin. [Lat.] (of, or near 
to, the end.) 

Adhering, cleaving to^ or joining. 

Adiation, a term used in the laws of Holland 
for the application of property by an executor. 
Knapp. Hep. Privy Council, p. 107. 

A digniori jieri dehet denominatio et resolutio. 
Wing. 265. — (The title and exposition ought to, 
be made from that which is the more worthy,)^ 

Ad inquirendum, a judicial writ command- 
ing inquiry to be made of anything relating to 
a cause in the Superior Courts.— Judic. 

Ad interim {in the meantime). 

AdiratUB, a price or value set upon things 
stolen or lost, as a recompense to ^e owner. 
Cowel. • 

Adjournment [fr. jour, Fr. a day], a put- 
ting off to another time or place^ a continu- 


ation of a meeting from one day to another. An 
adjournment of parliament is a continuance of 

the session from one day to anotlier IBl.Com. 

185. The consul used to dismiss the Roman 
Senate in the following words ; * Nil vos mora-' 
mur, Patres Conscript^ Adjournment of par- 
liament differs from prorogation, the former 
being done by the Houses ^emselves, whereas 
the latter is an act of royal authority. 

Either House may interrupt or postpone any 
debate, defer the consideration of any measure, 
or altogether adjourn its sittings. The Lords 
frequently adjourn * during pleasure,’ which 
means that the Lord Chancellc^or other speaker 
of the House may, in tlie exercise of his discre- 
tion, take his seat on tlie woolsack, two other 
peers being present, and cause business to pro- 
ceed at any hour within the day on which such 
adjournment * during pleasure ’ takes place, 
otherwise their Lordships’ House will stand 
adjourned to the usual hour on the following 
day; but usage has fixed five o’clock p.M. as 
the time for resuming after an adjournment 
* during pleasure.’ The Commons, on the 
contrary, always adjourn to a time specified. 
The adjournment of one House is no adjourn- 
ment of the other. In Committee, to move 
that the Chairman report progrdte is equi- 
valent to moving that the debate be then 
adjourned. Adjournment does not close the ses- 
sion ; prorogation does not terminate the par- 
liament ; the former is an act of either House ; 
the letter an_, act of the Crown, the duration of 
which may be subsequently extended or cur- 
tailed, according to the royal pleasure. All 
unfinished proceedings during an adjournment 
remain in statu quo. A member who moves 
the adjournment of a debate, or is addressing 
the House at the time of adjournment, is said 
to be in possession of the House, and can 
speak again when the sittings are resumed. 
When Committees of the whole House adjourn, 
however, this rule docs not prevail . — DoJs 
Pari. Comp. 

Adjournamentum estad diem dicere, seudiem 
dari. 4 Inst. 27. — (An adjournment is to 
appoint a day, or to give a day.) 

A^oumment-day, a further day appointed 
by the judges at the nisi prius sittings to try 
issues in fact which were not then ready for 
trial. Notice of trial should be given ten days 
before this day. 

Adjudication, giving or pronouncing a judg- 
ment, sentence, or decree. In B^^ruptcy Law, 
adjudication is the act of the Hourt declaring 
a person to be ban^upt. In Scotch Law 
it is used tc^ express the diligence by which 
land is attached in security and payment of 
a debt, or by which a feudal title is made up 
in a persdn holding an obligation to convey 
without procuratory or precept. There is 
thus (1) the adjudication for debt;^(2) thie 
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adjudication in security ; and (3) the adjudica- 
tion in implement. 

Adjudication in implement, the mode of 
perfecting a defective title to property. — Scotch 
Law. 

Adjudication special, when the Lords of 
Sessions adjudge to the creditor some part of 
the debitor’s lands^proportionably to the sums 
due, with a fifth part more beside for compo- 
sition due to the superior, and the expenses for 
obtaining enfeoffment ; but if the debitor do not 
consent to such an adjudication, in the terms 
of the act 1672. all liis lands and other heri- 
table subjects are adjudged in the same man- 
ner as they were formerly apprised.—— 

Adjudication after the old form, when the 
hesreditas jacens (the heir having renounced) is 
adjudged to the creditor for payment of his 
money. — Ibid. 

Adjudication upon obligement, when a 
man, having obliged himself to enfeoff another 
in lands disponed by him, the Lords adjudge 
upon his refusal to perform. — Ibid. 

Adjunction, when a thing belonging to one 
is attached or united to that yrhich belongs to 
another, whether by inclusion, soldering, sew- 
ing, construction, writing, or painting, the 
whole generally becomes the property of the 
latter. — Civil Law. 

Adjuncts, additional judges. 

A^iinctum accessorium, an accessory or 
appurtenance. 

Ad jura regis, a. writ which .was brought 
by the king’s clerk presented to a living 
against those who endeavoured to eject him, 
to the prejudice of the king’s tife'e. — lieg. of 
Writs f 61. 

Adjuration, a swearing or binding upon 
oath. 

Adjustment [fr. adjuster ^ Fr. to make even] 
of a loss, the settling and ascertaining the 
amount of the indemnity which the assured, 
after all allowances and deductions made, is 
entitled to receive under the policy, and fixing 
the proportion which each underwriter is Hable 
to p^. — Marsh, 529. 

Adlamwr [^ad~lam^gwr, Cym. one return- 
ing], a proprietor who, for some cause, entered 
the service of another proprietor without 
agreement, and left him after the expiration of 
a year and a day, was liable to the payment 
of thir^ pence to his patron. — Welch Law. 

Ad Lapidem, Stoneham in Hampshire. 

Ad largnm (at large), used in the following 
and other expressions ; title at large, assize at 
large, verdict at lai-gef to vouch at large, &c. 
Cowel. • 

Adlcg^iare [ft*, aleier, Fr.], to purge of a 
crime by oath. — Brompt. Chron. c. 4 & 13. 

AdmauuonSOS, persons who swore by laying 
their hands on the book. — Old Law Boohs. 
Adms^ksurament, Writ of. It lay against 


persons who usurped more than their share, in 
the two following cases : — admeasurement of 
dower, where the widow held from the heir 
more land, &c., as dower, than rightly belonged 
to her ; and admeasurement of pasture, which 
lay where any one having common of pasture 
surcharged the common . — Termes de la Ley. 

Adminicle, aid, help, or support, 1 Edw, 
IV. 0 . 1. In the Scotch Law, it is a term used 
in the action of proving the tenor of a lost d(}cd, 
and applicable to any deed or even scroll tend- 
ing to establish the existence or terms of the 
deed in question. In the Civil Law it means 
imperfect proof. 

Adminicular evidence, explanatory or com- 
pleting testimony. 

Administration, the giving or supplying of 
something ; the disposing of an intestate’s pro- 
perty ; a term applied to the body of ministers 
appointed by the Crown to carry on the govern- 
ment of the country. 

Administrator, the manager of a business ; 
he to whom the goods and effects of a person 
dying intestate are committed by the Probate 
Court. The following are limited administra- 
tions : — Ad7ainistration durante minori estate, is 
granted where an infant is entitled to adminis- 
tration, or is made sole executor. The grant is 
made to the duly appointed guardian of the 
infant for his use and benefit until he attain 
the age of twenty-one years, when it ceases. 
Administration durante absentid is granted 
whej^ the next person entitled to the*grant is 
beyond sea, lest the goods perish for the debts . 
be lost. Administration pendente life is granted 
where a suit is commenced in the Probate 
Court cfincerning the validity of a will or the 
right to administration, until the suit be deter- 
mined, in order that there may be somebody to 
take care of the testator’s estate. Administra- 
tion cum testamento annexe is granted when there 
is not any executor named in the will, or if a 
person be named who is incapable, or one who 
refuses to act. Administration de bonis non is 
granted "when the first administrator dies be- 
fore he has fully administered. An ancillary 
administration, so called because it is subor- 
dinate to the original administration, is granted 
for collecting the assets of foreigners. It is 
taken out in the country where the assets are 
situated. Consult Toller on Executors ,* Wil- 
liams's Executors and Administrators ; and 
^Story's Conflict of Laws, 518, 522. 

Administratriz,a woman who has goods and 
chattels of an intestate committed to her charge 
in like manner as an administrator. — Blount. 

Admiral [supposed to be derived from Amir 
al bahir, Arab, commander of the sea or fleet], 
an ofiScer having high command in the Royal 
Nav};^ An admiral has two subordinate com- 
manders under him, a vice-admiral and rear- 
admiral, distinguished into three classes by the 



colour of their Aaga^ white^ blue, and rod. The 
admiral carries his flag at the main-topmast 
head, the vice-admiral at the fore-topmast head, 
and the rear-admiral at the mizen-topmasthead. 

Admiralty, the High Court of, is held be- 
fore the Judge of the Admiralty, who sat as 
deputy of the Lord High Admiral of Eng- 
land until that office was put into commission, 
and then as deputy of the Lords Commissioners. 
There are two divisions of the Court — the 
Prize Court and the Instance Court. In the 
Prize Court the Judge has jurisdiction, by 
virtue of a commission issued under the Great 
Seal, at the beginning of every war to proceed 
upon all and all manner of captures, seizures, 
prizes, and reprisals of ships and goods which 
are or shall be taken, and to hear and deter- 
mine according to the course of the Admiralty 
und the Law of Nations. In the Instance 
Court, also, the jurisdiction exercised by the 
Judge is conferred by a commission under the 
Great Seal. This is a municipal tribunal, it 
is a court of record, and its decrees and orders 
for the payment of money have the same effect 
as judgments in the Superior Courts of Com- 
mon Law. It has jurisdiction in cases of 
private injuries to private rights arising at 
sea, or intimately connected with maritime 
subjects. Its jurisdiction in cases of torts is 
confined to wrongs conJinitted at sea, or at least 
on the water within the jurisdiction of the 
Admiralty. Such are suits for— • 

(1) Sea jDatteries. 

(2) Collisioi^of ships. (Pbr which there is 
also remedy at common law.) 

(3) Restitution of possession of a ship where 
there is no bond fide claim to withhold hci;; and 

(4) Piratical and illegal takings at sea. 

In cases of contract, its jurisdiction is con- 
fined to those of a maritime nature, as — 

(1) Between part owners of a ship. (Equity 
has a concurrent jurisdiction in this case.) 

(2) Mariners’ and officers’ wages. (Also 
recdVerable by action at law, or before a magis- 
trate.) 

^3) Pilotage. 

(4) Bottomry and respondentia bonds ; and 
>) 


(5) Salvage (which is the compensation to be 
made to persons by whose assistance a ship, or 
her freight, or loading, has been saved from 
impending peril, or recovered after actual loss), 
and those relating to wreck. Salvage is also 
recoverable by action at law, or by summary 
hearing before magistrates or the Cinque Port 
Commissioners. 

(6) Whenever any ship is under arrest 
by process issuing from the High Court of 
Admiralty, or when the proceeds of any ship 
having been so arrested have been brought into 
the Registry, the Court has jurisdiction to take 
cognizance of all claims and causes of action of. 
any person in respect of any r^ortgage of such 


ship, and to decide any suit instituted by any 
such person in respect of any such r»ln;ma or 
causes of action respectively. (8 & 4 Viet. c. 65.) 

The proceedings in this Court (which sits 
at Westminster) are greatly conformable to 
the civil law, in conjunction with marine 
customs. The Court of Admiralty has 
been entirely re-constructed,^t8 practice im- 
proved, and civil jurisdiction extended by the 
3 & 4 Viet. cc. 65, 66, and 24 & 25 Viet. c. 10. 
Serjeants, barristers-at-law, attorneys and soli- 
citors, have been admitted to practice there, 
the practice has been asdiinilated to that of the 
Common Law Courts, power haa been given to 
compel the attendance of witnesses and the 
production of paperh, to take evidence vivd 
voce in open Court, to order issues to be tried 
in any of the Courts of Nisi Prius with the 
same authority as the Common Law Courts as 
to bills of exceptions and new trials, to make 
rules of Court, and to commit for contempt. 
The judge may have the assistance of a jury j 
and in suits for collision, he usually decides 
upon his own view of the facts and law, after 
having been assisted by, and hearing the opinion 
of, two Trinity masters. 

There is a summary form of proceeding, by 
an act on petition, in which the parties state 
sliortly their respective cases, supporting them 
by affidavits ; this is adopted in order to enforce 
payment of a bottomry-bond. 

The first process in a plenary suit is frequently 
th^rrest of the defendant’s person, upon which 
he must find bail, or fidejussors in the nature of 
bail. The CourUmay fine and imprison for a 
contempt in its presence, although it is not a 
court of recoref. 

^ In order to obtain restitution or enforce a 
claim, the arrest of a ship, her apparel, and 
furniture, is allowed, when, in order to release 
her, bail for her value, and intermediate earn- 
ings, must be given, and for the return of the 
vessel into the hands of the claimant, if the 
Court should ultimately adjudge the possession 
to him, or for the amotmt of the claim. 

A m<mition is sometimes the first proceedings 
as when an agent is required to bring in his 
account of the sale of a ship and cargo, and to 
distribute the balance of the proceeds, as in case 
of prize. 

Ibe Court may rehear and revise its own de- 
crees ; but it will very reluctantly permit such 
ff proceeding. An appeal lies to the Judicial 
Committee of the Privy Council. See 2 & 3 
• Wm. IV. c. 51. ^ 

Whenever any of H. Jl.’s ships of war 
attack persons alleged to be pirates afloat or 
ashore, the Higfi Court of Admiralty or any 
Crurt of Vice- Admiralty may determine 
whether suchswas the real character of the 
persons attacked, and all ships and goods taken, 
from pirates by such ships, and thek 
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and crews, may be proceeded against in ^y of 
such CJourts, and are liable to condemnation as 
droits and perquisites of H.M. in her office of 
Admiralty ; but if any part of the property 
shall be duly proved to have l^een taken from 
H.M.’s subjects, or the subjects of any foreign 
power, the same shall be rcstc'red to the former 
owner on his pacing in lieu of salvage a vsum 
of money equal to one-ciglith part of the true 
value, to bo distributed among the captors. 
(13 & U Victc. 2G.) 

This Court formerly had cognisance of all 
crimes and offences, committed either upon the 
sea, or on the^ coasts, out of the boundary or 
extent of any English county, until the. 4 5 

Wm. IV. c. 36, establishing ‘ The Central 
Criminal Court,’ enacted by its 22nd section, 
that with a view to speedy justice, it should be 
lawful for the Judges to be appointed by the 
commissions to be issued under the authority 
of the act, or any two or more of them, to in- 
quire of, hear, and determine any offence 
committed or alleged to have been com- 
mitted on the high seas and other places within 
the jurisdiction of the Admiralty of England, 
and to deliver the gaol ot I^ewgate of any per- 
son or persons committed to or detained therein 
for any offence alleged to have been done and 
committed upon the high seas aforesaid, within 
the jurisdiction of the Admiralty of England, 
and all indictments found and trials and other 
proceedings had and taken by and before the 
judges of oyer and terminer and gaol ^eliv||y, 
should be valid and effectual, to all intents and 
purposes whatsoever; and mny three of such 
judges of oyer and tejmincr and^ gaol delivery, 
might order and direct the payment of the costs 
and expenses of such prosecutions in manner * 
prescribed and directed by the 7 Geo. IV. c. 64. 

There is a Court of Admiralty in Ireland ; 
but the Scotch Court was abolished by 1 Wm. 
IV. c. 69. Vice-Admimlty Courts exist in 
fhany of our colonies. Consult Bac. Ah. tit. 
Court of Admiralty ; Com. Dig. tit. Admiralty ; 
and Brownds Law of the Admiralty. See Prize 
Court. • 

From a Vice-Admiral ty Court an appeal 
lies to the Sovereign in Council. 

As to the jurisdiction of the Admiralty in 
the colonies, see 12 & 13 Viet. c. 96, and 23 & 
24 Viet. c. 88. 

Admiralty, Droits of. See Droits of Ad- 
miralty. ^ 

Admissions in evidence, concessions of cer- 
tain facts by an opponent. 

Admission of a clerk by the bishop, when 
a patron of a church has presented him to it. 

It is, in fact, the ordinary’s declaration that he 
approves of the presentee to serve the cure of 
the church to which he is presented. — Co. Litt. 
844 a. ^ 

.. A^nittance* giving possession of a copyhold 


estate. It is of three kinds : (1) Upon a ro- 
luntary grant by the lordj where the land has 
escheated or reverted to him. (2) Upon »«r- 
render by the former tenant. (3) Upon descent^ 
where the heir is tenant on his ancestor’s death. 
Wood^ b. 2, c. 1 ; 1 Chit., p. 349. 

Admittendo clerico, a writ of execution 
upon a right of presentation to a benefice being 
recovered in quare impedit^ addressed to the 
bishop or his metropolitan, requiring him to 
admit and institute the Clerk or presentee of 
the plaintiff. — Reg. Orig; 33 a. 

Admittendo in socium, a writ for associat- 
ing certain persons, as knights apd other gen- 
tlemen of the county, to justices of assize on 
the circuits. — Reg. Orig. 206. 

Admonition, a judicial reprimand. 
Admortization, the reduction of property 
of lands or tenements to mortmain, in the 
feudal customs. — Encyc. Loud. 

Ad Murum, Waltowm or Walton. 

Adnepos, a direct male descendant in the 
fifth degree. 

Ad officium justiciar iorum spectat, unicuique 
coram eis placitanti justiiiam exhihere. 2 Inst. 
451. — (It is the duty of justices to administer 
justice to every one pleading before them.) 

Adnichiled [fr. nichit or nihil, Lat.j, an- 
nulled, cancelled, made void. — 28 Hen. VIII. 

Adolescence, the period between 12 in fe- 
males and 14 in males till 21 years of age. 

Adoption, an act by which a person ap- 
points as his heir the child of anotl^r. There 
is not any law of adoption i« this country. 
Sand. Just, 121, et seq. 

Ad ostinm ecclesim {Dotcer). Where 
tenant in fee-simple of full age, openly, at the 
(where all marriages were formerly 
celebrated), after affiance made and troth 
plighted between them, endowed his wife with 
the whole or such quantity of his land as he 
pleased, specifying and ascertaining the same ; 
on which the wife, after her husband’s death, 
might have entered without further ceremony. 
Abolislied by 3 & 4 Wm. IV. c. 105, s. 13. 

Ad Pontem, Pawnton in Lincolnshire. 
Adpromissor, an accessoiy to a promise, in 
order to give a stipulator greater security ; he 
guaranteed the fulfilment of a promise. — Sand. 
Just. 453. 

Ad proximum anteeedens fiat relatio, nisi 
impediatur sententid. Jenk. Cent. 180. — (Let 
relation be made to the nearest antecedent, 
unless it be prevented by the context.) 

Ad q^uem [Lat.] (to whom or which'). See 
Judex ad quem. 

Adquieto, payment. — Blount. 

Ad queestiones facti non respondent judices ; 
ad queestiones legis non respondent juratores. 
Co^ Litt. 295. — (Judges do not answer to 
questions of fact ; juries do not answei^ to ques- 
tions of law.) 
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Ad ^uod dammun, a writ which ought to 
be issued before the Crown grants further 
liberties, as a fair, market, &c., which may be 
prejudicial to others; it is addressed to the 
sheriff, to inquire what damage it may do to 
grant a fair, market, &c. It is also used to 
inquire of lands given in mortmain to any 
house of religion, &c. It may likewise be 
used for the turning and changing of ancient 
highways, which could not formerly be done 
without a licence from the Crown, which was 
obtained by this writ on inquisition found, that 
such a change would not be a public detriment ; 
but now a lughway may be diverted hy order 
of two magistrates . de la Ley^ 26. 

Adrectare, to do right, satisfy, or make 
amends . — Gerve Doroheren^ anno 1170. 

Ad recto docendum oportet primum inquirere 
nomina, quia rerum cognitio a nominibus rerum 
dependet. Co. Litt. 68. — (In order rightly to 
teach a thing, inquire first into the names, for a 
knowledge of things depends upon their names.) 

Adrogation, the adoption of an impubesy 
i. e. a male under 14, and a female under 12 
years old. 

Ad sectani, abbrev. into ads or nts [Lat. j 
(rtt the suit of). It is used by a defendant in 
entitling the cause against him : thus, C. D. 
(defendant) ats A. B. (plaintiff.) 

Adstipulator, an accessory party to a pro- ' 
mise, who received the same promise as his 
principal did, and could equally receive and 
exact payment ; or he onjy stipulated for 
a, part of that •for which the principal stipu- 
lated, and then his rights were co-extensive 
with the amount of his own stipulation. — Sand. 
Just. 453. • 

Ad terminmn qui preteriit, a writ of entry, 
which lay for a lessor or his heirs, where a 
lease of premises had been made for life or 
years, and after the term had expired the pre- 
mises were withheld from the lessor- or his 
heirs, by the tenant or other person in possession 
of them : but now by the 4 Geo. II. c. 28, if 
a tenant for life, or years, or person hdlding 
under him, shall wilfully hold over after the 
expiration of a notice in writingy given by the 
landlord, and after demand of possession, the 
tenant will be liable to double the yearly value 
for so long a time as he detains the premises, 
to be recovered by an action of debt. And by 
the 11 Geo. II. c. 19, s. 18, it is enacted, that 
if a tenant give notice of his intention to quit 
the premises (which needs not be in writing), 
and do not deliver up possession at the time 
mentioned in his notice, he, or his executors 
or administrators, will be liable to pay double 
renty to be recovered by the landlord, either 
by distress or action at law. 

Ad tni|||£t ibidem [Lat.] {then and ther^. 
Adtilt,7person of full age, i. e. of the age 
of twenty-one years. 


Adulteration, the corrupt production of any 
article, espedaUy food or beverage. It is a 
criminal offence, 6 & 7 Wm. IV. c. 87. By 
23 & 24 Viet. c. 84, s. 1, every person 
who shall sell any article of food or drink 
with which, to the knowledge of such per- 
son, any ingredient or material injurious 
to the health of persons easing or drinking 
such article has been mixed, and every per- 
son who shall sell as pure or unadulterated 
any article of food or drink which is adulte- 
rated or not pure, shall for eveiy such offence, 
on a summary conviction of the same before 
two justices of the peace at pfttty sessions in 
England, and in Scotland before two justices 
of the peace in justice of the peace court, or 
before the sheriff substitute of the county, or 
before justices at petty sessions or a divisional 
justice in Ireland, forfeit and pay a penalty 
not exceeding five pounds, together with such 
costs attending such conviction as to the said 
justices shall seem reasonable ; and if any per- 
son so convicted shall afterwards commit the 
like offence it shall be lawful for such justices 
to cause such offender’s name, place of abode, 
and offence to be published, at the expense of 
such offender, in such newspaper or in such other 
manneras to such justices sh^l seem desirable. 

Adulterine, the issue of an adulterous inter- 
course. 

Adulterine gfuilds, traders acting as a cor- 
poration without a charter, and paying a fine 
annually for .permission to exerci.se their 
usurped privilege. — Smith’s Wealth of Na-- 
tionSy b. i. c. 10. W 

Adulterium^ a fine imposed for the commis- 
sion of adultery. 

• Adultery [ady Lat. and alteramy another 
person], anciently teimed Advowtry {quasi ad 
alterius thorurn). The violation of conjugal 
fidelity; the sin of incontinence between two 
married persons, or it may be where only one 
of them is married, in which case it would be 
single adultery, to distinguish it from the other, 
which is double. This offence is only punish- 
able by *ecclesijustical censure and penance, pro 
salute animee et reformatione morum ; the tem- 
poral courts do not take any cognistmifie of it as a 
public wrong. It is by these courts considered 
only as a civil injury. 

By 20 & 21 Viet. c. 85, which creates a 
(k>urt for Divorce and Matrimonial Causes, a 
husband can obtain a dissolution of his mar- 
riage upon the ground of his wife’s adultery, 
and a wife can obtain a judicial separation on 
the ground of her husband’s adultery, or a 
dissolution of m^wriage on the ground of his 
adultery, coupled with cruelty, or desertion, or 
bigamy, or of his incestuous adultery, pro- 
vided that th^ person applying to the Court 
for relief has not been guilty of certain kinds 
of conjugal misconduct enumerated in the^aot. 

d2 
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It has long been a national reproach that 
our law should afford to a husband p^u- 
niary compensation for the loss of a wife’s 
society, comfort, and assistance. But how 
has the legislature dealt with this revolt- 
ing subject ? True, the action of cnm. con. 
is abolished by 20 & 21 Viet. c. 85, s. 59; 
but the monc^^orapensating degradation is 
still retained, for by s. 33 of the same 
act, a husband may claim damages from an 
adulterer, to be assessed by a jury, and the 
Matrimonial Court has power to direct in what 
manner the damages shall be paid or applied, 
and that the ^vhole or any i)art thereof shall 
be settled for the benefit of the children, or as 
a provision f<)r the maintenance of his wife. 

Adultery being a gross betrayal of the mar- 
riage bed, the law holds it to be manslaughter 
only, if a husband detect a man in the act 
with his wife, and then and there directly kill 
him 01 - her ; but it is murder to kill a person 
on mere suspicion of adultery. 

In countries vrhere polygamy prevails, if a 
married man have criminal intercourse with 
a married woman, or wilh gne promised in 
marriage, or with a widow expecting to be 
married to a brother-in-law, it is a<?counted 
adultery. If he be guilty of* such intercourse 
with an unmarried woman, it is considered 
fomic 4 ition merely. Adultery, even before 
the time of Moses {C}en. xxxviii. 24), was 
reckoned a crime of a veiy heinous nature, as 
being the corruption of marriage— thew founda- 
tion of society — and was pi^shed accordingly. 
In Egypt, the nose of an adjjpteress ; in Persia, 
herno.se and cars, were cut off, {Ezek. xxiii. 
25.) In the Mosaic code, the puni.shment was 
death. {Lev. xx. 10.) The Jews had a par-c 
ticular method of trying or rather purging an 
adulteress, oql^ woman su.spected of the crime, 
by making her drink the bitter water of 
jealousy, which, if she were guilty, was said to 
make her swell. {Numb. v. 17-28.) Reu- 
ben’s incest with Bilhah is the first act of 
adultery we read of. In ancient Greece, adul- 
terers, however higU their station in society 
might be, were amenable to the laws; but 
they were* sometimes allowed to commute the 
punishment by the payment of a fine called 
ftoixdyptfu' to the injured husband, and the 
father of the adulteress returned the dowry 
which he had received of her husband. Arao^jg 
the Romans, originally, an adulterer might be 
prosecuted by any person as a public offender, 
but mider the Emperors, the right of prose- 
cution was limited to the husband, father, 
brother, patron, and avunculug of the adulteress. 
Among the Romans, if a husband kept his 
wife, after his discovery of her adultery, he 
wjas guilty of the offence callM Lenocinium. 
Among the ancient Britons, adultery was 
a^y^rely punished. By the laws of Ethelbert, 


anyone who committed adultery with his 
neighbour’s wife was obliged to pay him a 
fine, and buy him another wife. Edmund the 
Saxon ordered it to be punished in the same 
way as homicide ; and Canute the Dane or- 
dained that an adulterer should be banished, 
and the woman’s nose and ears cut off. In 
the time of Henry I. it was punished with the 
loss of eyes and genitals. — Jahn's Antiq. 

c. X. s. 158 ; Smith'' s Diet, of Gh. avid Roman 
Antiq . ; Encyc. Lond. - 

The word is used by ecclesiastical writers 
to describe the intrusion of a person into a 
bisliopric during the former bishop’s life. The 
reason of the appellation is, that a bishop is 
supposed to contract a sort of spiritual mar- 
riage with his church. 

Adumi portu de, Etherington, or Ede- 
rington. 

Ad valorem, a term used in speaking of the 
duties or customs paid on certain goods ; the 
duties on some articles are paid by the num- 
ber, weiglit, measure, tale, &c., and those on 
others are paid ad valorem^ that is, according 
to their value. 

Advance (fr. avancer^ Fr. to push forwards, 
fr. avant^ Fr. avante. It. ah ante., Lat.), money 
paid before it is due ; encrease. 

Advancement, promotion ; additional price. 
To the doctrine of resulting trusts there is a 
very imporUint exception, for in equity, where 
a purchase is made in the name of a wife or 
child, or of an illegitimate child, gmndchild, or 
nephew of a wife, to whom* the purchaser 
has placed himself in loco jmrentis., there 
will primd facie be no resulting trust f<.>r 
such purchaser ; but, on the contrary, a pre- 
sumption arises that an advancement was in- 
tended, pursuant to the obligation to provide 
for such relations. And a purchase by a parent 
in the joint names of himself and his child, as 
well as a purcha.se in the joint names of his 
child and a stranger, will be held an adv^pi ce- 
ment for the child to the extent of the interest 
veste'fi in him, the stranger however holding 
the estate vested in him in trust for the parent. 
The father’s entering into, and keeping pos- 
session, and taking the rents and profits of 
the purchased property, or the son’s giving 
receipts in the name of the father, will 
not prevent the presumption of advancement 
from arising, especially where the son is ad- 
vanced but in part. Where, however, a son 
is fully advanced, the fiither’s entry into pos- 
session, and into the receipt of the rents or 
profits of property purchased in his son’s name, 
may be considered* as evidence of a trust. 

The presumption of advancement may be re- 
butted by evidence of fiicts, showing the parent’s 
iD|;ention, that the son should tal^property, 
purchased in his name, as a trusOT, and not 
for his own Jppefit. Such facts, however,. 
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must have taken place antecedently to, or con- 
temporaneously with, the purchase ; or imme- 
diately after it, so as to form, in fact, part of 
the same transaction; for subsequent facts 
will not be admissible in evidence to show an 
intention against the presumption of advance- 
ment. 

This presumption may also be rebutted by 
evidence , of parol declarations of the father 
made contemporaneously with the purchase, 
but not by any of his declarations made subse- 
quently to it ; but these may be used in evidence 
against him by the son. A fortiori^ parol evi- 
dence may be given by the son to show the 
intention of the lather to advance him ; for 
such evidence is in support as well of the 
legal interest of the son as of the equitable 
presumption. 

« It is to be remarked, that if the parent and 
another person pay the money, it will not be 
deemed an advancement, for the child being a 
trustee for the latter, he will be held to be 
trustee for them both. 

Advent, a coming to ; also the month pre- 
ceding the anniversaiy of the nativity of J esus 
Christ. It begins op the Sunday that falls 
either upon St. Andrew’s day, the 30th Novem- 
ber, or next to it, and continues till the feast 
of Christmas day. — Blmint. 

Adventitious, that which comes unexpect- 
edly or incidentally. 

Ad ventrem inspiciendum [to inspect the 
womh\ 8ee De ventre iNSiPicrENDO. 

. Adventure f fr. advenire^ Lat. to come to}, 
the sending to sea of a ship or goods at the 
risk of the sender. — Lex Merc. 

Adventure, hill ofy a writing signeif by a 
merchant, stating that the property of goods 
shipped in his name belongs to another, to the 
adventure or chance of which the person so 
named is to stand, with a covenant from the 
merchant to account to him for the produce. 
An* adventure is commercially defined as a 
speculation in goods sent abroad under the care 
of a supercargo, to be disposed of by him*to the 
best advantage for the benefit of his employers. 

Adversaria [adversa^ things remarked or 
ready at hand], rough memoranda, common- 
place-books. 

Adversary, a litigant-opponent. 

Adverse possession, occupancy of realty 
without molestation, which may at length ripen 
into an unimpeachable title. As to adverse 
possession since 3 & 4 Wm. IV. c. 27, see 
Nepean v. Poe, 2 M. & W. 910 ; and as to it 
before this statute, Taylor d. Atkyns v. Horde, 

1 Burr. 60, and 2 Smith’s L. C. 483—584. 

Advertisement [ft. avertissement^ Fr.], a 
public notice or announcement of a thing. 
The duties payable on advertisements wiere 
repealed by 16 & 17 Viet, c, 68, s, 5, 
Advertising for stolen o» lost property. 


By 24 <S/ 25 Viet. c. 96, s. 102, whosoever 
shall publicly advertise a reward for the return 
of stolen or lost property, and shall in such 
advertisement use words purporting that no 
questions will be asked, or purporting that a 
reward will be given without seizing or mak- 
ing inquiry after the person producing the pro- 
perty, or shall in such public advertisement 
promise or offer to return money paid for or 
advanced on such property by a pawnbroker or 
other person, or any other reward for the 
return of the same, or ^hall print or publish 
such advertisement, shall forfeit j^50. 

Advertising vehicles, prohibition of, 16 & 
17 Viet. c. 33, 8. 16. 

Advice [ft. avis^ Fr. awiso^ It. avise^ Old 
Eng. view, opinion], counsel ; also, the instruc- 
tion usually given by one merchant or banker 
to another by letter, informing him of bills 
or draughts drawn on him, with particulars 
of date, or sight, the sum, and the payee. Bills 
presented for acceptance or payment are fre- 
quently dishonoured for want of advice. Ad- 
vice is also necessary to prevent forgery ; if 
a merchant acceptor pay a bill for the honour 
of another person, he is bound to advise him 
thereof, and this should always be done under 
an act of honour, by a notary -public. — McCull. 
Comm. Diet. 

Advisement, deliberation. 

Ad vitam aut culpam, an office which is to 
determine only by the death or delinquency of 
the holder, or .which is, in fact, held qaamdih 
se bene geaserit (so long as he conduct himself 
properly). — Jacob. 

Advocare [«Lat. Tyman getymanjAng.-^x.^, 
to defend, to call to one’s aid, also to vouch, to 
warranty.— rAwc. Laws of England. 

Advocate, a patron of a cause assisting his 
client with advice, and pleading for him. — Spel. 
Glos. He is defined by Ulpian {Dig. 50, tit. 
13) to be any person who aids another in the 
conduct of a suit or action. 

In the English Ecclesiastical and Admiralty 
Courts^ until recently certain persons learned in 
the civil and canon law, called advocates, had 
the exclusive right of acting as counsel. They 
were members of a college situate*at Doctor^’ 
Commons, incorporated by charter, Jime '22, 
8 Geo. III., under the title of * The College of 
Doctors of Law exercent in the Ecclesiastical 
and Admiralty Courts,’ and had, previously ter 
their admission to that college, taken the 
degree of Doctor of Laws at an English 
university. The jurisdiction of the Ecclesias- 
tical Courts in matters matrimonial and testa- 
mentary has now been transforred to the Court 
for Divorce and Matrimonial Causes and the 
Court of Probate respectively, and these new 
courts and tne Admiral^ and Ecclesiastical 
Courts have been thrown open to the bar. By 
20 & 21 Viet. c. 77, ss. 116, 117, the OolUge of 
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Doctors of Law, &c., is empowered to sell its 
real and personal estate, and to surrender its 
charter of incorporation, upon which surrender 
the college is to be dissolved. 

Advocate, Lord, the principal public prose- 
cutor in Scotland. He is assisted by a Solicitor- 
General and four junior counsel, termed advo- 
cates depute. is understood to have the 
power of appearing as prosecutor in any court 
in Scotland, where any person can be tried for 
an offence, or in any action where the Crown 
is interested; but it is not usual for him 
to act in the inferidr courts, which have 
their respective public prosecutors, called pro- 
curators-liscal, acting under his instructions* 
He does not, in prosecuting for offences, re- 
quire the intervention of a grand juiy, except 
in prosecutions for treason, which are conducted 
according to the English method. The Lord 
Advocate is virtually Secretary of State for 
Scotland. 

Advocate, dueeu’s, a member of the Col- 
lege of Advocates, appointed by letters patent, 
whose office it is to advise and act as counsel 
for the Crown in questions of qivil, canon, and 
international law. His rank^is not fully settled, 
but he chiims precedence of the whole bar. 

Advocates, Faculty of, the bar of Scotland 
in Edinburgh. Only a small proportion, how- 
ever, of these profess to be practising lawyers, 
and it has become a habit for country gentlemen 
to acquire the title of Advocate, in preference 
to taking a degree at the Scottish Universities. 
The Dean of Faculty and the two crown law- 
yers, the Lord Advocate and Solicitor-General, 
arc the only persons who take jprecedence at 
the Scottish bar, independent of seniority. The 
Lord Advocate and the Solicitor-General are 
the only members of the Faculty who wear silk 
gowns and sit within the bar. 

Advocatia, the quality, function, privilege, 
or territorial jurisdiction of an advocate. — Civil 
Law. 

Advocation, a process by which an action 
may be carried from an inferior to a superior 
court before final judgment in the formbr (1 & 

2 Viet. c. 86). — Scotch Term. 

Advocati, patrons of churches. — Blount. 
Advooati Fisci, advocates of the revenue 
among the Eomans, tantamount to Queen’s 
Counsel. 

Advocationo decimanun, a writ which lav 
for tithes, demanding the ffiurth part or up- 
wards, that belonged to any church. — Beg. 
Orig. 29. 

AdvocatttS, a pleader or naiTator. 

A.dvocatus estf ad quem pert^et Jus advoca^ 
tionis altcujus ecclesice, ut ad ecclesiatn^ Twmine 
propno^ non aliens possit pressentare. Co. Litt. 

patron is ho to whom Appertains the 
right of presentation to a church, in such a 
manner that he may present to such a chinch 


in his own name, and not in the name of an- 
other.) 

Advow, or Avow, or Avouch [under the 
ffiudal system when the right of a tenant was 
impugned, he had to call upon his lord to come 
forward and defend his fight. This, in the 
Latin of the time, was called advocare, Fi*. 
voucher a garantie, to vouch or call to warrant. 
As the calling the lord of the fee to defend 
the right of the tenant involved the admis- 
sion of all the duties implied in feudal 
tenancy, it was an act jealously looked after 
by the lords, and advocare^ or the equiva- 
lent Fr. avouer^ to avow, came to signify thq 
admission by a tenant of a certain person as 
feudal superior. Finally, with some gramma- 
tical confusion, the words advocare, and avow 
or avouch, came to be used in the sense of 
performing the part of the vouchee, or person 
called on to defend the right impugned. 
Wedgw.\ to justify or maintain an act, e. g. one 
distrains for rent, and he that is distrained 
brings an action of replevin ; if the distrainer, 
in his defence, justify or maintain his act, he 
is said to advow or avow, and his plea is called 
avowment or avowry. 

It also signifies to call upon or produce, thus, 
anciently, when stolen goods were bought by 
one and sold to another^ it was lawfiil for the 
right owner to take them wherever they were 
found, and he in whose possession they were 
found was bound to produce the seller to justify 
the sale, and so on till they found the thief. — Old 
Nat. Br. 43. * . • 

Advowee, or Avowee, the person or patron 
who has a right to present to a benefice. — Fleta^ 
lib. v.»c. 14. 

Advowee paramount, the sovereign, or 
highest patron. 

Advowson [fr. advocare, Lat.], a right of 
presentation to, or the |jatronage of, a church 
or spiritual living ; the person possessed of this 
right or patronage being called the patroi^ or 
advocate (patronus aut advocatus), on account 
of his obligation to protect and defend the pri- 
vileges of the particular benefice. An advow- 
son is in the nature of a temporal property and 
spiritual trust. For the origin and history of 
advowsons consult Mirehouse on Advowsonsy 

pp. 1-6. 

There are several kinds of advowsons, viz. 

(i.) Presentative advowsons, subdivided 

into, 

(a) Appendant. 

(/3) In gross, and 

(y) Partly appendant, and partly in 
gross. 

(n.) Donative g-dvowsons. 

(ill.) Collative advowsons. 

, A presentative advowson appendant is a right 
of patronage annexed to the possession of some 
corporeal inheritance. Thus, where an advow- 
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son has inimemorially passed together with a 
real or reputed manor by a simple grant of such 
manor^ without particularly referring to the 
advowson, it is then said to be appendant, i. e. 
annexed to the demesnes of such manor, which 
subsist perpetually. 

A presentative advowson in gross is a right 
of patronage self-subsistent, belonging to the 
patron as an individual, and not in anywise 
appendant to a corporeal inheritance. 

While a few advowsons were originally in 
gross, as when the right originated in an agree- 
ment that a builder of a certain church and his 
heirs should be its patrons ratione fundationiBy 
yet the greater number of them was primarily 
appendant, becoming by subsequent circum- 
stances severed in gross. 

The severance may take place in several 
modes: — (1) when the corporeal inheritance 
is conveyed away, with a special reservation of 
the advowson ; (2) when the advowson is 
granted away, and not the corporeal inheritance 
to which it was incident ; (3) when the patron 
presents to it as though it were already severed. 
An advowson once completely and uncon- 
ditionally severed, can never again become 
appendant. But should an advowson he 
disappended conditionally, as in the case of a 
mortgage, it will reunite when the loan is 
repaid. So, if the advow.son be excepted in a 
lease of the corporeal inheritance, it remains in 
gross during the lease, but upon its expiration 
it becomes tippendant again. « These instances, 
however, are ra^er suspensions than severances. 

A disappendanoy created by a wrongful act, 
may be done away with by defeating such act ; 
and should it be effected by operation of law, 
the appendancy will be preserved unless other- 
wise expreasly intended. 

A presentative advowson may be partly ap- 
pendant and partly in gross; thus, when the 
owner grants to another every second present- 
ment, for then the advowson will be appendant 
for the grantor’s turn, and in gross for tliat of 
the grantee. And should the advowsop appeud- 
ant, and that in gross he afterwards possessed 
by the same person, still the advowson will be 
appendant for one turn, and in gross for the 
other. So, if three persons be seised of a manor 
with a presentative advowson appendant, and 
two of them release their right of the ptitronage 
to the third, he then becomes seised of two- 
thirds of the advowson in gross, and of the un- 
severed third as appendant; but upon the death 
of this third person, the «itire advowson will 
devolve upon his heirs or devisee in gross. — 
Mirehouse on AdvowsonSy p. 20. 

A donative advow.son is a spiritual prefer- 
ment, not presentable, conferred by the royal 
letters-patent upon the founder of a churchtor 
chapel, to be visited by the founder and not the 
bishop or ordinary. 


The deed of donation gives to the parson 
possession without any presentation, institution, 
or induction. 

The donee or person taking a donation must 
be a priest episcopally ordained ; must read the 
morning and evening prayers according to the 
Book of Common Prayer within two months 
after his donation, or in case impediment 
to be allowed of by the bishop, within one 
month after its removal, together with the form 
of giving assent and consent thereto; must 
before his admission subscribe to the declaration 
of conformity to the liturgy before the arch- 
bishop, bishop, or ordinary, orhi#vicar-general, 
chancellor or commissary ; if the donative have 
a parish-church belonging to it, he must take 
a certificate under tlie hand and seal of the 
person before whom he subscribed his assent 
and afterwards read the same in the parish- 
church ; must take the oath prescribed by 21 & 
22 Viet. c. 48, before the patron ; must sub- 
scribe to the thirty-nine articles before the 
bishop, if the donative be a benefice with cure ; 
must also within six months again take the 
above-mentioned oath in one of the courts at 
Westminster, or at the general or quarter 
sessions; must read the thirty-nine articles, 
and assent thereto within two months, or at the 
time when he reads the services, as already men- 
tioned, if the benefice be with cure; and, within 
three months after subscribing to the declara- 
tion, he must read the bishop’s certificate of his 
subscrijition, and again make the same declara- 
tion within his parish-church . — Mirehouse on 
AdvotvsonSy pp. 23—25. 

It is the better opinion that where this kind 
of advowson is once presented to, it ceases to 
•be donative. — Ib, 26. 

A donative advowson never lapses, unless 
by the terms of the foundation, or by act of 
parliament, it is subject toilapse (1 Geo. I. 

St. 2. c. 10, ss. 6 & 7); but the bishop may 
compel the patron to fill the benefice by eccle- 
siastical censure. The complete dominion over 
the vacant benefice, and the freehold in it, 
remain ^n the patron, together with the right 
to take the intermediate profits until it is again 
granted by him to a new incumbent. The right 
of donation always devolves upon the real repre- 
sentatives of the patron, and never devolve 
upon the Crown, when the incumbent ia pro- 
moted to a bishopric. The resignation of a 
donative must be to the patron. 

A collative advowson arises when a bi^op 
has the right of patronage, either originally or 
by lapse. Colhition is the conferring of a bene- 
fice by a bishop.^ It is an immediate institu- 
tion, without any presentation, and is completed 
by the induction of the collatee. Where a 
bishop collate# and dies before induction, the 
Crown presents as having in its custody the 
temporalities of the vacant bishopric. 
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A presentatiTe advowson may be sold and 
conveyed in fee, fee-tail, for life, for years, for 
the next presentation, or any number of future 
pre^ntations. It may be limited in possession, 
reversion or remainder, and held in joint- 
tenancy, tenan<^-in-common, or coparcenery. 
It is also subject to curtesy and dower, and, 
being deemed'Stssets for the payment of debts 
(except during an actual vacancy), may be sold 
by an order of the Court of Chancery. An 
advowson in gross cannot be extended under an 
elegity because it is ^ot susceptible of being 
valued, but it is chargeable in equity imder 
1 & 2 Viet, cf 110, 8. 13. 

The alienation of an advowson ,may result 
(1) from some wrongful act, as an usurpation 
(or, as the civil law calls it, an intrusion), 
which prevents the patron from presenting for 
that turn only (7 Anne, c. 18), or a disseisin, 
the disseisor presenting before the person dis- 
seised ; (2) from operation of law, as dower, 
cimtesy, and descent-cast; or (3) from the 
conveyance of the proprietor, either expressly 
by granting it, or incidentally by a transfer of 
the corporeal inheritance tq \^hich the advow- 
son is appendant, as it passes under the word 
‘appurtenances,’ except in the case of the 
Crown, when it will not pass without particular 
words or express mention of it (17 Edw. II. c. 
15) ; for nothing will pass by a royal grant, 
but that which is clearly and explicitly in- 
tended. 

So a right to present to a future avoidance 
may be expressly aliened by the same means. 
An avoidance is either in deed, upon the in- 
cumbent’s death, or in law, upon resignation, 
pluiality, deprivation, incapjicity, union or 
simony. An actual vacancy can never be* 
granted, unless by the Crown, for this would 
be simony. _ 

All ecclesiastifti persons seised of advow- 
sons in right of their churches, all masters and 
fellows of colleges, and guardians of hospitals, 
seised in right of their houses, are restrained 
from making any grants of things incqrporeal, 
such as advowsous or appropriations, and next 
avoidances which lie in grant ; such grants are 
void against their successors, although good 
against the grantors during their own time.-^l 
Eliz. c. 19 ; 18 Eliz. c. 10. 

The patrons of united churches (1 & 2 Viet, 
c. 106, 8. 15, tt seq. ; and 4 & 5 Viet. c. 30, 
s. 23), have several i-ights, for though there be 
but one advowson, yet every patron has the 
whole advowson in his turn, since the patron- 
^e remains as before, though by the union the 
incumbency of one .church k extinguished ; 
and though the incumbency of the churches is 
u^i^ted, the tithes, boundaries, moduses, and 
profits continue as before, for*' there can be 
^no. union of parishes, though there be of 


The patron of die most valuable church has 
the first presentment and a subject-patron of 
a benefice of the greatest value has his turn 
before the sovereign-patron of the lesser 
church. 

As no change is made by union in the rights 
of patronage, which are reserved to the j^trons, 
the advowsons continue as before, both in their 
nature and right.— on A.dvowsonSi 
c. 6 ; see 19 & 20 Viet, c, 50. See also 23 & 
24 Viet. c. 142, as to the union of contiguous 
benefices in cities, towns, and boroughs. 

Advowson of the moiety of a ohnroh. 
Where there are two several patrons, and two 
several incumbents, in one and the same church, 
the one of the one moiety, and the other of the 
other. Or where two must join in the pre- 
sentation, and there is but one incumbent, as 
where there are two parceners, and they agree 
to present by turn, yet each of them has but a 
moiety of the church. — Co. Lilt, 17 h. 

Advowson of religious houses. Where 
persona founded any liouse of religion, they had 
thereby the advowson or patronage of them. 
KennetCs Paroch. Antiq. 147, 153. 

iEbudee, the Hebrides or Western Isles of 
Scotland. 

jEdiJieare in tuo proprio solo non licet quod 
edteri noceat. 3 Inst. 201. — (It is not per- 
mitted to build upon one’s own land that which 
may be injurious to another.) 

Aidijicatum solo, solo cedit. Co. Litt. 4 a. 
(That which is built upon the laiffi goes witli 
the land.) ^ 

iEfesn \_Pasnagium or Pannagium., Lat.], 
the rcmimeration to tlie proprietor of a domain 
for the privilege of feeding swine under the oaks 
and beeches of his woods. This remuneration, 
according to Ine. 49, consisted of the third hog, 
when the fat was three fingers thick, and so on 
in proportion. Instead of a payment in kind, a 
payment of money appears to have been cus- 
tomary at the time of the survey. See Sh H. 
EUis]s Introd. to Domesday ^ vol. i. p. 99, note. 
Spelman cites one or two rather far-fotched ety- 
mons of the word pannage or pasnage, but its 
derivation is obviously from the French paissow, 
pasture. — Ancient Laws of England. 

iEglesburgus, Ailesbuiy in Buekingliam- 
shire. 

iEgylde, or Agylde, or Orgylde [inultus^ 
Lat.], uncompensated, unpaid for., imavenged. 
From the particle of exclusion, a, 8 b, or ex, 
(Goth.), and gild, payment^ requital. — Anc. 
Inst,. Eng. 

iEgyptians, commonly called Gypsies, A 
strange kind of commonwealth, made up of 
wandering impostors and jugglers, who appeared 
in Germany in the beginning of the sixteenth 
century, and have since spread themselves 
throughout Europe and Asia. The Turks called 
them Zingarees\ they have be^ also called 



Zigennets^ SziganySjCggemiSy and TschtngeneSf 
all appearing to be derived from the ancient 
German Zichegan or vagrunt. The severe 
statutes against these people have been re- 
pealed, and they are now only punishable as 
vagrants by the 5 Geo. IV- c. 83, s. 4. 

iEhUp, transgression of the law.— 

Inst. Eng. 

JEhte-Bwan {^Serous PorcariuSy Lat.], a 
swine-herd, from ^ seht,* possessio pecuSy and 
* swan ’ (Old Norse, or Icelandic,*' 8vetnn')y a 
servant. — Ib. 

iElmfeoh, or iElmsfeoh, Peter pence, which 
•used to be paid to the Pope. 

jEquitas agit in personam. — (Equity operates 
upon the conscience.) 

^quitas est convenientia rerum qucB cuncta 
cocequiparaty et quasy in paribus ratio nibuSy paria 
jura etjudicia desiderat. Co. Litt. 24. — (Equity 
is a conveniency of things which makes all 
accord, and which, in equal reasonings, desires 
equal rights and decisions.) 

jEquitas est correctio legis generaliter lataZy 
qud parte deficit. Plowd. 375.— (Equity is a 
correction of law, when too general, in the part 
in which it is defective.) 

uEquitas est correctio qucedam legi adhibitay 
quia ab ed abest aliquid propter generalem sine 
exceptione comprehensionem. Plowd. 467.— 
(Equity is a certain correction applied to law, 
because on accost of its general comprehen- 
siveness, withow an exception, something is 
absent frcftn it.) • 

^quitas eSt perfecta qucedam ratio qua jus 
scriptum interpretatur et emendat; nulld scrips 
turd comprehensay sed sold rations consistens. 
Co. Litt. 24. — (Equity is a sort of perfect I'ea- 
son wliich interprets and amends the written • 
law ; comprehended in no code, but depending 
on reason alone.) 

JEquitas est qua^i equalitas. Co. Litt. 24. 
(Equity is as it were equality.) 

m/Equitas est verborum legis sufficiens directioy 
qua una reSy solummodoy cavetur verbiSy ut omnis 
alia in csquali generSy iisdem cavetur verbis. 
(Equity is the efficient application of the lan- 
guage of the law, so that although only one 
thing is guarded against by its language, every 
other thing in the same category is also guarded 
against by the same language.) 

JEquitasnunquam contravenit (Equity 

never counteracts the laws.) 

^quitassequitur Ugem. Gilb. 136.— (Equity 
follows law.) 

JEquum et bonum est lex legum. Hob. 224. 
(That which is equal and good is the Law of 
Laws.) 

.Sra or Era, a fixed point of chronological 
time, whence any number of years is counted. 
The origin of the term is contested, though 
it .-is generally allowed to have taken its 
rise in Spain. Sepulveda supposes it formed 


from A.ER.A. the notes or abbreviatures of 
the words anntis erat Augustiy occasioned by 
the Spaniards beginning their computation from 
the time their country came under the do- 
minion of Augustus, or that of recmving the 
Homan calendar. 

The difference between th^terms csra and 
epoch is, that csras are certampoints fixed by 
a people or nation, and epochs are points fixed 
by chronologists and historians. The idea of 
an csra comprehends also a succession of years 
proceeding from a fixe<} point of time, and the 
epoch is the point itself. Thus the Christian sera 
began at the epoch of the birth* of our Saviour. 
Hack's History of EuropCy Introd. ; Encyc. 
London. 

jErie [fr. oeria accipitUMy Lat.], an airy or 
nest of goshawks. — Spel. Glos* 

iEstiiaatio capitis \_pretium hominisy Lat.], 
fines paid for offences committed against per- 
sons according to their degree and quality, by 
estimation of their heads, ordained by King 
AtheLstane. — Cress. Ch. Hist. 834 

^stimatio preeteriti delictiy ex postremo facto 
nunquam crescit. . Bacon.— (The estimation of 
a committed crime is never increased by a sub- 
sequent fact.) 

iEtate probanda, a writ which inquired 
whether the king’s tenant holding in chief by 
chivalry, was of full age to receive his lands. 
It was directed to the escheator of the county, 
now disused.-— Orig. 234. 

iEtkeling,.a noble, ti^ough generally signi- 
fying a prince of the blood. — Anc. Inst. Eng. 

iEthlyp [fr. evasioy Lat., escape, assault], 
the. old Latin version renders it conclamatio. 
Ibid. 

Affairs, a person’s concerns in trade or pro- 
perty. 

Affectio tua nomen imponit operi tuo. Co. 
Litt. 177. — (The affection of a person gives a 
name to his work.) 

Affectum, challenge propter. — See Jubt. 

Affectus punitur licet non sequatur effectus. 
9 Co. J6. — (The intention is punished, alffiough 
the consequence do not follow.) 

Affeerors [fr. affeurery or afferery Fr. to tax, 
ir,feur or forumy Lat., a market], persons who, 
in court-leets, upon oath, settle and moderate 
the fines and amercements imposed on those 
who have committed offences arbitrarily punish- 
•able, or that have no express penalty appointed 
by statute. They are also appointed to mode- 
rate fines, &c., in courts-baron.— Cowel. 

Affiance [fr. fidem darty Lat.], the plight- 
ing of troth or promise between a man and 
woman, upon agreement of marriage.— Termes 
de la Leyy 27 ; Litt. s. 89. 

Affidfl^i to plight frith, or give or swear 
fealty, i. e. ffdelity.— 

Affidatlo Domuioriiin, an oath tifr:en by the 
lords in parliament.— 
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AffidatnSy a tenant by fealty, a retainer. 
Blount, 

Affldari \jtm affidari ad arma, Lat.J, to be 
mustered and enrolled for soldiers upon an oath 
of fidelity. — MS. Bom de Farendon^ 22, 65. 

Affidavit ffr. aMrdare, M. Lat., to pledge 
one’s faith, Lat.], a declaration in 

•writing, sworn owore a person having authority 
to administer an oath ; an affidavit ought to 
set forth the matter of fact only intended to be 
proved, it ought not to declare the merits of 
the case of which the .court is to judge. — 21 
Car. 1, B. B. 

By the practice of the Court of Chancery, the 
plaintiff and defendant may not only support 
their case by affidavit on interlocutory applica- 
tions, but, when issue has been joined, may 
verify their respective cases either wholly or 
partially by affidavit, or wholly or partially by 
the oral examination of witnesses. 

Every affidavit is intituled in the cause or 
matter in which it is made, and contains the 
true place of residence, description and addition 
of the deponent. The affidavit is taken and 
expressed in the first person of the deponent. 
Any solicitor, party, or person filing an affidavit 
not so taken and expressed, will not be allowed 
the costs of preparing and filing such affidavit 
in any taxation of costs. 

The affidavit must state distinctly what facts 
or circumstances deposed to are within the 
deponent’s own knowledge, and his means of 
knowledge, and what facts or 'circunifetances 
deposed to are known to or believed by him, 
by reason of information derived from other 
sources than his own knowledge, and what 
such sources are, and if it fails so to sfeite, the 
costs of it will be disallowed on taxation unless 
the Court otherwise directs. Before an affi- 
davit is exhibited in court, or otherwise pro- 
duced for the purpose of grounding any pro- 
ceeding thereon, it shall be filed in the office of 
the Clerks of Records and Writs. And no order 
grounded upon an affidavit shall be drawn up 
unless the affidavit be first so filed, i^nd an 
office copy thereof be produced. — Orders^ 
Hilary Term^ 1860, xviii. 1-5 ; Smi. Chau. 
Prac. 407. 

By the rules of practice at Common Law, 
Hil. T. 1853, rule— 

138. The addition and true place of abode 
of every person making an affidavit shall bof. 
inserted therein. 

139. In every affidavit made by two or more 

deponents, the names of the several perst-ns 
mining such affidavit shall be written in the 
jurat. f‘ 

140. No affidavit shall be read or made use 
of in any matter depending in Court in the jurat 
of which there slndl be any interlineation or 
erasure. 

141. Whe|!& any affidavit is sworn before 


any Judge or any Commissioner, by any person 
who firom his or her signature appears to be 
illiterate, the Judges, Clerk, or Commissioner 
taking such affidavit, shall certify or state in 
the juratj that the affidavit was read in his 
presence to the party making the same, and 
that such party seemed perfectly to understand 
the same, and also that the said party wrote 
his or her mark or signature in the presence of 
the Judge’s Clerk or Commissioner, taking the 
said affidaijit. 

142. No affidavit of the service of process 
shall be deemed sufficient if sworn before the 
plaintiff’s own attorney or his clerk. 

143. Where an agent in town, or an attorney 
in the country, is the attorney on the record, 
an affidavit sworn before the attorney in the 
country shall not be received ; and an affidavit 
sworn before an attorney’s clerk shall not be 
received in cases where it would not be receiv- 
able if sworn before the attorney himself ; but 
this rule shall not extend to affidavits to hold 
to bail. 

144. An affidavit sworn before a Judge of 
any of the Courts sliall be received in the Court 
to which such Judge belongs, though not en- 
titled of that Court ; but not in any other 
Court, unless entitled of the Court in which it 
is to be used. 

145. Where a special time is limited for 

filing affidavits, no affidavit^led after that 
time shall be made use of ialBourt or before 
the Master, unless* by leave of the Court or a 
Judge. *' 

146. No rule which the Court has granted 
upon the foundation of any affidavit shall be 
of any* force unless such affidavit shall have 

' been actually made before such rule was 
moved for, and produced in Court at the time 
of making the motion. 

147. All affidavits used before a Judge out 
*of Court, shall be filed with the Masters of the 

said Courts, and be alphabetically indexed; 
and s^ch affidavits shall be delivered to the 
Masters of the respective Courts, in order to 
be filed within ten days next after that on 
which the matter is disposed of. 

148. No commission for taking affidavits 
shall be issued to any person practising as a 
conveyancer, unless such person be also an 
attorney or solicitor of one of the Courts at 
Westminster ; and no such commission shall 
issue without an affidavit made by tlie person 
intended to be named therein, that he is not 
and does not intend to become a practising 
conveyancer, or that he is an attorney or soli- 
citor duly enrolled in one of the sjiid Courts, 
and hath taken out his certificate for the cur* 
rent year. 

Every affidavit to be used in any cause or 
civil proceeding in any of the superior courts 
of Common Law shall be drawn Up in the first ^ 
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person, and shall be divided into paragraphs, 
and every paragraph shall be numbered con* 
secutively, and, as nearly as may be, shall be 
confined to a distinct portion of the subject. 
No costs shall be allowed for any afiSidavit, or 
part of an aflidavit, substantially departing 
from this rule . — Rule 2, Mic. V. 1 854. 

Any party to any civil action or other civil 
proceeding, in any of the superior courts of law 
requiring the afiidavit of a person who refuses 
to make an affidavit, may apply by summons 
for an order to such person to appearand be 
examined upon oath before a Judge or Master, 
to whom it may be most convenient to refer 
such examination as to the matters concerning 
which he has refused to make an affidavit ; and 
a Judge may, if he think fit, make such order 
for the attendance of such person before the 
person therein appointed to take such examina- 
tion for the purpose of being examined, and 
for the production of any writings or documents 
to be mentioned in such order, and may therein 
impose such terms as to such examination, and 
the costs of the application and proceedings 
thereon, as he shall think just. — C. L. P. Acty 
1854, s. 48. 

Such order shall be proceeded upon in like 
manner as an order made under 1 Wm. IV. 
c. 22, and the exan^ination shall be con- 
ducted and the depositions taken down and 
returned, as nearly as may be, in the mode now 
used on vivd voce examinations under the siiid 
Act of Pairliament. — Sect. 40 ; 2 Chit, Ai'ch. 
Prac. hy Prenfp. 1541, et seq. 

' Affidavit Office in Chancery, abolished 
by 15 &16 Viet. c. 87, ss. 27 & 29, and its duties 
transferred to the Clerks of Kecords and Writs. 

Affiliation, the adoption of the child of 
another ; also the proof of a child’s paternity. 

' Affinage [jourgatio metalliy Lat.j, refining 
metal, hence fine and refine. — Blount, 

Afiinitas affinitatis, the connection which 
hae^either consanguinity nor affinity, as, the 
connection between a husband’s brother and 
his wife’s sister, ^ 

Ajffinitas dicituVy cum duce cognationeSy inter se 
divisoBy per nuptias copulantury et altera ad 
alterius fines accedit. Co. Litt. 157. — (It is 
called affinity, when two families, divided from 
one another, are united through marriage, and 
either approaches the confines of the other.) 

Affinity, relationship by marriage between 
the husband and the blood relations of the 
wife, and between the wife and the blood re- 
lations of the husband. — 2 Steph. Com. 259. 
This is a relationship in law, and no real kin- 
dred. 

Affinity is distinguished into three kinds. 
(1) Directy or that subsisting between the 
husband and his wife’s relations by blood, •or 
between the wife and the husband’s relations by 
blood. (2) Seeondaryy or that which subsists 


between the husband and his wife’s relations by 
marriage. (8) Collateraly or that which sub- 
sists between the husband and the relations of 
his wife’s relations. 

Affirm, to ratify or confirm a former law or 
judgment. — Cowel, 

Affirmance, the confirmation of a voidable 
act. 

Affirmant, a person who solemnly afilrms, 
instead of taking an oath. 

Afiirmantiy nonneganti incumhit prohatio,---^ 
(The proof lies upon him who affirms, not upon 
him who denies.) * 

Affirmation, a solemn dechfration without 
oath; an indulgence to the people called 
Quakers, Moravians, and Separatists, who, in 
giving evidence either in civil or criminal 
cases, in lieu of an oath, may make a solemn 
affirmation that what they say is true. False 
affirmations are liable to the penalty of per- 
jury. 9 Geo. tv. c. 32 ; 3 & 4 Wm. IV. cc. 
49 & 82 ; 1 & 2 Viet. c. 77 ; C. L. P. Act, 
1854, s. 20 ; and 8 & 9 Viet. c. 25, Scotland. 
See Quakers. 

Affirmative ifrej^ant, an assertion imply- 
ing a negation. 

Affirmativum negativum implicat,-— (An 
affirmation implies a negative.) 

Afforare, to set a price or value on a thing. 
See Affeer. — Blount. 

Afforatus, appraised or valued, as things 
'vendible in a fair or market. — Ibid, 

Affosciameut, a fortress, stronghold, or 
other fortification.— 

Afforciare, Afforce, to add, increase or make 
stronger ; in cfise of disagreement of the jury, 
let the assize be increased, which is an affbree- 
t ment of the assize. — Ibid. 

Afforest, to turn around into a forest. 
Chart, de Forest, c. 1 . " 

Affranchise, to make free. 

Affray [fr. effrayer, Fr., to affright], a skir- 
mish or fighting between two or more persons; 
there must be a stroke given or offered, or a 
weapon drawn, othei’wise it is not an a^ay. 
It is a public offence, and is so called because 
it affrights persons. It differs from an assault 
in that it is a wrong to the public, while an 
assault is of a private nature. — 1 Haivkins, P. 
C. 154; 4 Steph, Com. 318; Roacoe, Crim. 
Law, 253. 

^ A&eightment [ft. fret, Fr.], the freight or 
lading of a shm. — Cowel. 

Am*!, or Af^, bullocks, horses, or beasts of 
the plough. — Ibid. 

Aforesaid, already mentioned. 

Aforethoi^h^ prepense, premeditated. 

A fortiori (by so much stronger [rsosoa], 
Lat.) It is thus applied A private person, 
and d fortioiHy a peace officer (it being his 
especial duty'), who is present at the commission 
of a felony, is bound by the law to aiTes| the 
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felon, on J>ain of fine and imprisonment. — 2 
Hawk. P, C. 74. 

AMoa, Coast of. By 6 & 7 Viet. c. 13, 
amended by 23 & 24 Viet. e. 121, provision is 
made for the government of British settle- 
ments on the eoast of Afriea. 

African Company, a company whieh, under 
a charter of Cm«rJes II., enjoyed an exelusive 
trade Irom the port of Sallee, in South Bar- 
bary, to the Cape of Good Hope, both inclu- 
sive, with all the islands near to those coasts. 
Several statutes passed, placing their trade 
upon a new footing, \)ut the 1 «fe 2 Geo. IV. 
c. 28, abolished the company and annulled all 
the grants made to tliem ; under it the Crown 
took possession of their forts and castles, and 
the trade was thrown open. 

AMcan Slave Trade, The, was abolislied 
by 3 & 4 Wm. IV. c. 73 ; the 7 Wm. IV. & 
1 Viet, c, 91, made the slave trade piracy, and 
the 1 & 2 Viet. c. 3, s. 19, abolished slavery 
apprenticeship, and gave compensation. — See 
25 & 26 Viet. c. 40 and c. 90. 

Aftermath, the last crop of grass or pas- 


ture. * • . 

Agalma, [dyaXpa, Gr.], an impression or 
image of anything on a seal. — Cowel. 

Agard, award. 

Age, the criminal responsibility of males 
and females, and their power to do certain 
acts, depend upon their age. Thus in criminal 
matters, a person of the age of fourteen may 
be capitally punished for any capital •offence, 
but under the age of seven he cannot. The 
period between seven and fourteen is subject to 
much uncertainty ; the rule applicable to it de- 
pends upon the infant’s capacity to discern good 
from evil ; if he could, then the maxim is, mali- • 
tia supplet cetatem (ra|^ce supplies the want 
of age), and he may be convicted and executed. 
A male at twelve years old may take the oath 
of allegiance, at fourteen is at years of dis- 
cretion, so for at least that he may enter into a 
binding marriage, or consent or disagree to one 
contracted before, and at twenty-one, jie is at 
his own disposal, and may aliene his lands, 
goods, and chattels. A female at twelve is at 
years of niaturity, and may enter into a binding 
mairiage, or consent or disagree to one con- 
tracted before, and at twenty-one may dispose 
of herself and all her property. Full age in 
male or female is twenty-one years, which age io 
completed on the day preceding the twenty- first 
anniversary of a person’s birth. — 1 Co. 
JMU 78 ; Pro. Ahr. ^Age.' 


The Roman Civil Law divides age thus : — 
I. Infantia, from birth to seven years. 

{ (a) AEtas infantice proxinia^ 

ma, from ! 


XX. pUbertati prosm- 

\,ma, from 10^ to 14. 

HJ. PuheHdW, from 14 upwards. During 


infantia and <xtas infantice proxima, a person 
was not punishable for any crime. During 
cetas pub&rtati proxima, a person was liable, 
if doli capax. At pubertas, a person be- 
came fully responsible. — Tayl. C. L. 254, 
et seq. 

Age-prier or prayer [cetatis precaiio, Lat], 
to pray age, thus, when an action is brought 
against a minor for the recoveiy of lands, which 
he possesses by descent, he petitions or moves 
the court to stay the action until he attain his 
majority, which isgenerally acceded to. — Termes 
de la Ley, 30. 

Aged wifriess, a person seventy years old.- 

Agency, deed of, a revocable and volun- 
tary trust for payment of debts. — Lew. Tr. 
483. 

Agenfrida, the true lord or owner of any- 
thing. — Cowel. 

j^enhina, Agenhine, a guest at an inn, who, 
having stayed there for three nights, was then 
accounted one of the fomily.— 

Agent, a person appointed to transact the 
business of another. — Dyche. 

Agents may be divided into three classes 

I. Commercial, as — 

(u) Auctioneers. 

(5) Brokers. 

(c) Factors. 

{dj Consignees. 

(c) Supercargoes. 

(/) Ships’ -husbands, 

{pj Mastcg-s of ships. 

(A) Partners. 

II. For the purpose of litigation, as — 

, (a) Attornies at Law. 

(5) Solicitors in Equity. 

(c) Proctors in the Spiritual, Probate, 
and Divorce Courts. 

III. Social, as — 

(a) Attornies in fact. 

(5) Servants. 

It is a general common law rule, that wifere 
an aq^hority is given to two or more persons to 
do an act, the act binds the principal only 
when all of them concur in doing it ; for the 
authority is construed strictly, and the power 
is deemed to be joint, unless expressed to be 
several. 

But a more liberal construction in favour of 
commercial transactions is admitted, for, if a 
joint consignment be made to two foctors 
(whether partners or not), each possesses the 
whole power over it, but such joint-factors are 
co-obllgors, and as such, are jointly accountable 
and answerable for one another in soUdo. 
Story'" s Agency, 38, 

Agent and patient, when the same person is 
the doer of a thing and the party to whom done ; 
thM, where a widow endows herself of the best 
part of her husband’s possessions, this being the 
act of herself to herself, she is l^th agent and 
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patient. Again, if one be indebted to another, 
and aiterwaras the debtor makes the creditor his 
executor, the creditor may retain out of the 
testator’s assets as much as will satisfy the debt; 
by such retainer he is both agent and patient. 
8 118, 138. 

Agentea et consentientes^paripanAplectentur. 
6 Co. 80.-~( Acting and consenting parties are 
liable to the same punishment.) 

Ag^avation, the increase of the enormity 
of crime ; augmenting the injuiy of a wrong, or 
inflaming damages. As to aggravated assaults 
on females and boys under 17, see 24 & 25 
yict. e. 100, 8. 43. 

Aggregate, a collocation of individuals, units, 
or things, in order to form a whole. 

Aggpressor, the beginner of a quarrel or dis- 
pute. 

Ag^d [sine mulctd^ Lat.], free from penalties, 
not subject to customary fines or impositions. 
Blount. 

Agiler [fr. a gilt, Sax. without fault], an 
observer or informer. — Ibid. 

Agillarius, an liey-ward, herd-ward, or 
keeper of cattle in a comnjon field, solemnly 
sworn at the lord’s court. There were two 
sorts, one of the town or village, another of the 
lord of the manor. — Ken. Paroch. Antiq. 534, 
570. 

Ag^O [<iggio, Ital. an exchange of money for 
a premium], a term used to express the differ- 
ence in point of value, between metallic and 
paper money, or between one sort of metallic 
money and mM)ther. — McCull. Comm. Diet. 

Agiotage, a speculation on the rise and fall 
of the public debt of states, or the public funds. 
The speculator is called agioteur. • 

Agist [fr. gisement, Fr. a bed or resting 
place], to take in and feed strangers’ cattle in 
the Royal Forest, and to collect the money due 
for it. — Mann. Forest Laws, c. 11 to 80. 

Agistatio animalium in foresta, the drift 
orjiumbering of cattle in the forest. — Ibid. 

Agisters, or Gist Takers (called also Agis- 
tators), officers appointed to look afler^cattle, 
&c. — Ibid, 

Agistment [fr. jacere, Lat., gesir, Fr. to lie, 
whence giste, a lodging], the taking in of 
other men’s cattle into pasture-land, at a cer- 
tain rate per week; so called, because the cattle 
are suffered agiser, i. e. to be levant et covchant 
there. Many great farms are employed for 
this purpose. Also the profit of such feeding. 
Agistment of sea banks [terree agistatoe, Lat.j, 
where lands are charged with a tribute to keep 
out the sea. — Spel, Wats. c. 50. 

Agitators, persons chosen to manage a busi- 
ness. 

Agios [fr. fiytof, Gk.], holy. — Mon. Ang. 
15, 17. . 

Agnates, agnati, or adgnati, relations de- 
rived per virilis sexus personas, i.e. relations 


by the &ther’s side as distinguished from 
cognati, relations by the mother’s. An agiuUe 
is related by generation; thus, my son, brother, 
paternal uncle, and their children, as also my 
daughter and sister, are as^ted to me.— See 
Smith's Diet, of Antiq, — Cognate. 

* Agnation, kinship by the Other’s side. 

A^omen, a name derived fbiffn some notable 
personal circumstance. — Cum. C. L, 170, and 
Smiths Diet, Nomen. of Antiq, 

Agnommation, a sir-name. 

Ag^us Dei (Lat.), a piece of white wax, in a 
fiat, oval form, like a sifiall cake, stamped with 
the figure of a lamb, and consecrated by the 
Pope. — Cowel. 

Agraria Lex. The Agrarian law was enacted 
to distribute among the Roman people all the 
lands which they had gained by conquest, and 
to limit the quantity of land possessed by each* 
persoil to a certain number of acres. — Cicero 
pro Leg. Agr. ; Smiths Diet, of Antiq . ; Hear- 
ringtohs Oceana. * 

The following passage relating to this subject 
occurs in Dr. Arnold’s Rome, voL i. c. ix. p. 
15G. Second edition ; 

If, amongst Jfjiebuhr’s countless services to 
Roman history, any single one may claim our 
gratitude beyond the rest, it is his explanation 
of the true nature and character of the agrarian 
laws. Twenty-four years have not yet elapsed 
since he first published it, but it has already 
overthrown the deeply-rooted false impressions 
which prevailed universally on the subject; and 
its truth, like Newton’s discoveries in natural 
science, is not now to be proved, but to be taken 
as the very cqrner-stone of all our researches 
into the internal state of the Roman people. I 
am now to copy so much of it as may be neces- 
sary to the right understanding of the views 
and merits of Spurius Cassius. 

It seems to have been a notion generally en- 
tertained in the ancient world, that every citizen 
of a country sliould be a landholder, and fbat 
the territory of a state, so far as it was not left 
unenclosed or reserved for public purposes, 
should* be divided in equal portions amongst 
the citizens. But it would almost always hap- 
pen that a large part of it was left unenclosed ; 
the complete cultivation of a whole country, 
without distinction of soil, being only the result 
of an excess of population, and therefore not 
^king place till a late period. The part thus 
left out of cultivation was mostly kept as pas- 
ture, and a revenue was raised from it, not 
only from every citizen who had turned out 
sheep or cattle upon it, but also from strangers, 
who, although ^incapable of buying land, might 
et rent a right of fKisture for their flocks and 
erds. But when a new territory was gained 
in war, the richer parts of it already in culti- 
vation were too valuable to be given up to 
pasture ; while, on the other hand, if the^ were 
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divided, <lie division would only follow the 
general rule, and allot an equal portion to 
every citizen. In these circumstances, it was 
the practice at Rome, and doubtless in other 
states of Italy, to allow individuals to occupy 
such lands, and to enjoy all the benefits of 
them, on condition of paying to the state the^ 
tithe of the proS<iiLce as an acknowledgment that 
the state was the proprietor of the land, and the 
individual merely the occupier. With regard 
to the state, the occupier was merely a tenant- 
at-will ; but with respect to other citizens, he 
was like the owner of tlife soil, and could alienate 
the land which die occupied either for a term of 
years or for ever, as much as if he had been its 
actual proprietor. 

This public land, thus occupied, was naturally 
looked to as a resource on every admission of 
new citizens. They were to receive their por- 
tion of freehold land according to the general 
notion of a citizen’s condition ; but this land 
could only be fouiuhby a division of that which 
belonged to the public, and by the consequent 
ejectment of its tenants-at-will. Hence, in the 
Greek states, every large accession to the num- 
ber of citizens was followed fiy a call for a 
division of the public land and as this division 
involved the sacrifice of many existing invest- 
ments, it was regarded with horror by the old 
citizens as an act of revolutionary violence. 
For although the land was undoubtedly the 
property of the state, and although the occu- 
piers of it were in relation to ^he statg mere 
tenants-at-will, yet it is in human nature that 
a long undisturbed pos.session should give a 
feeling of ownership, the more aq, as while the 
state’s claim lay dormant, the possessor was in 
fact the proprietor, and the land would thus be 
repeatedly passing by regular sale from one 
occupier to another. And if there was no near 
prospect of the state’s claiming its right, it is 
manifest that the piece of land thus occupied 
would, after some years of undisturbed posses- 
sion, be nearly equal to that of an actual free- 
hold. 

Under such circumstances, the English law, 
with its characteristic partiality to individual 
and existing investments, would no doubt have 
decided, as it did in the somewhat similar case 
of copyhold, that the occupier could not be 
ejected so long as he continued to pay his tithe 
to the state. The Roman law, on the other^ 
hand, in a spirit no less characteristic, con- 
stantly asserted the utterly precarious tenure of 
the occupier, whenever the state might choose 
to take its property into its own hands. And, 
accordingly, most of the kings Rome are said 
to have carried an agrarian law, that is, to have 
divided a portion, more or less, of the public 
land, amongst those whom they® admitted to 
the rights of citizenship. Yet it was under* 
ateod that these new citi;;en8, the Roman com* 


mons, although they received their portion of 
land as freehold whenever the public land was 
divided, had still no right to occupy it while it 
lay in the mass unallotted ; w^ile the old 
burghers, who enjoyed exclusively the nght of' 
occupation with ifegard to the undivided public 
land, had no share in it whatever when it was 
divided, because they already enjoyed, from 
ancient allotment, a freehold property of their 
own. Thus the public land was wholly un- 
profitable to the commons so long as it was 
undivided, and became wholly lost to the 
burghers when it was divided. 

Now, twenty-four years after the expulsion, 
of Tarquinius, there must have been at least as 
great need of an agrarian law as at any former 
period of the Roman history. The loss of ter- 
ritory on the right bank of the Tiber, and all 
those causes which had brought on the general 
distress of the commons, and overwhelmed them 
hopelessly in debts, called aloud for a remedy; 
and this remedy was to be found, according to 
precedent, no less than abstract justice, in an 
allotment of the public land. ■ For, as the 
burghers who occupied this land had even 
grown rich amidst the distress of the commons, 
so they could well <alFord to make some sacri- 
fice ; while the reservation to them of the ex- 
clusive right of occupying the public land, till 
it was divided, held out to them the hope of 
acqiiiring fresh possessions so soon as the 
nation, united and invigorated by the proposed 
relief, sliould be in a condition to make new 
conquests. • 

Spurius Cassius accordingly proposed an 
agrarian law for the division of a certain pro- 
portioit of the public land, while from the 
• occupiers of the remainder he intended to re- 
quire the regular payment of the tithe, which 
had been greatly neglected, and to apply the 
revenue thus gained to paying the commons 
whenever they were called out to serve as 
soldiers. Had he been king he would h^ve 
carried the measure without difficulty, and 
would' have gone down to posterity invested 
with the same glory which rendered sacred the 
memory of the good King Servius. But his 
colleague, Proculus Virginius, headed the aris- 
tocracy in resisting his law, and in maligning 
the motives of its author. His treaties with 
the Latins and Hemicans were represented as 
derogating from the old supremacy of Rome ; 
and this cry roused the national pride even of 
the commons against him, as four centuries 
afterwards a similar charge of sacrificing the 
rights of Rome to the Italian allies ruined the 
popularity of M. Drusus. Still it is probable 
that the popular feeling in favour of his law 
was so strong, that the%urghers yielded to the 
storip for the moment, and consented to pass it. 
They fo%wed the constant policy of an aristo- 
cracy, to separate the people from their leaders, 
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to pacify the former by a momentary resigna- 
tion of the point in dispute, and then to watch 
their time for destroying the latter, that so, 
when the popular party is deprived of its de- 
fenders, they may wrest from its hands that 
concession which it is then unable to retain. 

When, therefore, the year was over, and 
Spurius Cassius was no longer consul, the 
burghers knew that their hour of vengeance had 
arrived. Ser. Cornelius and Quintus Fabius 
were the new consuls; Kseso Fabius, the con- 
sul’s brother, and Lucius Valerius, were the 
inquisitors of blood, qucestores parricidii^ who 
as they tried all capital offences subject to. an 
appeal to the burghers or commons, were also 
empowered to bring any offender at* once be- 
fore those supreme tribunals, instead of taking 
cognisance of his case themselves. Cassius was 
charged with a treasonable attempt to make 
himself king, and the burghers, assembled in 
their curice^ found him guilty. He shared the 
fate of Agis and of Marino Falieri ; he was sen- 
tenced to die as a traitor, and was, according 
to the usage of the Roman law, scourged and 
beheaded, and his house razed to the ground. 

An agrarian law was clearly developed in the 
regulations of the Jewish lawgiver, who, fol- 
lowing the example of the Egyptians, made 
agriculture the basis of the state. He accord- 
ingly apportioned to every citizen a certain 
quantity of land, and gave him the right of 
tilling it himself, and of transmitting it to his 
heirs. Thg person who liad thus come into 
possession ,coul4 not alicnat<? the property for 
any longer period than the year of the coming 
jubilee — a regulation which prevented the rich 
from coming into possession of large tracts of 
land, and then leasing them out in small parcels 
to the poor. It was another law of Moses, that 
the vendor of a piece of land, or his nearest 
relative, had a right to redeem the land sold 
whenever they chose, by paying the amount of 
profits up to the year of jubilee. — Ruth. iv. 4 ; 
tfierTxxxii. 7 ; Jahn^s Rib. Antiq . ; Graves on 
the PentaUuch. * 

Agreed, this word in a deed creates a cove- 
nant. 

Agreement [fr. gratm^ Lat., acceptable; 
aggregatio mentium^ Lat.], a joining together of 
two or more min^ in anything done or to 
be done. Also, the effect of a joint-consent 
of two or more parties to a contract or bargain. 
There are three sorts: — (1) An agreement exe- 
cuted at once, as where money is paid for the 
matter agreed, or other satisfaction made, at 
the time it is entered into. (2) An agreement 
ailer an act done by another, as where one does 
a thing and another afterwards agrees to it, 
this is also called an executed agreement. 
(3) An agreement executory, orto be performed 
at some future time.— -Te/wes de la ,* 

Plowd, 6» 


Agri, arable lands in common fields.-— i^or- 
tescue. 

Agri limitati, lands belonging to the state 
by right of conquest, and granted or sold in 
plots. — Sand. Just. 186. 

Agueadura, in ancient customs, a fee, due 
from the vassals to their lord for sharpening 
their ploughing tackle. Anci^^ly, the tenants 
in some manors were not allowed to have their 
agricultural implements sharpened by any but 
those whom the lord appointed; for which' an 
acknowledgment was paid, called agusadura or 
agusage, which some take to be the same with 
what was otherwise called ruUage, from the 
ancient French reille, a ploughshare.— 

Lond. 

Agweddi [ag-gwedd, conjunction], a portion 
given with a bride. — Anc. Inst. Wales. 

Aiders, advocates, abettors. See Aocessabt. 

Aid of the King [^auxilium regis, Lat.], the 
king’s tenantprays this, when rent is demanded 
of him by others. A city or borough, holding 
a fee-farm from the king, if anything be de- 
manded which belongs to such fee-farm, may 
pray in ‘ aid of the king,’ and the king’s bailiffs, 
collectors or ac<foui!tants, shall have aid of the 
king. The proceedings are then stayed until 
the crown-counsel are heard^ut this aid will 
not be granted after issue jSked, because the 
Crown cannot rely upon the defence made by 
another.-*— .Teal:. Cent. 64. 

Aid prayer, formerly made use of in plead- 
ing for n petition in court, praying in aid of 
the tenant for life, &c., from the reversioner or 
remainder-man, when the title to the inheri- 
tance was in cjuestion. It is a plea in suspen- 
sion of the action. — Com. Dig. ‘ Aide ’ B. 5 ; 2 
^Bos. and Pul. 384; 3 Bl. Comm. 300. 

Aids [fr. aides, Fr. ; auxilia, Lat.], origin- 
ally mere benevolences granted by a tenant to 
his lord, in times of distress, but at length the 
lords treated them as a matter of right, and 
not of discretion. They were principally three : 
(1) To ransom the lord’s person, if taken pri- 
soner ; (2) To make the lord’s eldest son and 
heir apj^rent a knight ; (3) To give a suitable 
portion to the lord’s eldest daughter on her 
marriage. Abolished by 12 Car. II., c. 24. 
Also, extraordinary grants to the Crown by the 
House of Commons, and which were the origin 
of the modem system of taxation. 

Aiel or aile [fr. aieul, Fr. ; avus, Lat, a 
^^ndfather], a writ which lay when a man’s 
grandfather, or great grandfather (called 
besaile), died seised of lands in fee-simple, and 
on the day of his death the heir was dispos- 
sessed of his inheritance by a stranger.— -Al N, 
B. 222. • 

Aillt [aill, other], a villain, Anc. Inst. 
Wales. • 

Air, one of the elements ; it is pubUci juris. 
As to the right to the enjoyment of air free 



AI&-^LF 


( 48 ) 


and unpolluted, see Gole on EaaementSy 289, 
290. 

Airway, a passage for the admission of air 
into a mine. To maliciously fill up, obstruct, 
or damage, with intent to destroy, obstruct, or 
render useless the airway to any mine, is a 
felony punishable by penal servitude or im- 
prisonment afl<jthe discretion of the Court. 
24 & 25 Viet. c. 97, s. 28. 

Al, or aid [coZc?, Sax., age], this syllable 
prefixed to the names of places denotes anti- 
quity, as Aldborough, i. e. Old Borough, Alde- 
burgh, Aldworth, Aldgate, &c. — Blount. 

Ala Caiiipi, 0 Wingficld. 

AIsb ecolesise, the wings or side aisles of a 
church . — Blount. 

AlsBmis, the river Ax, in Devonshire. 

Alanerarius, a manager and keeper of dogs 
for the sport of hawking ; from alarms, a dog 
known to tlie ancients. A falconer. — Blount. 

Alatma, Alnwick in Northumberland ; also 
Alcester in Warwickshire. 

Alba, a surplice or wdiite sacerdotal vest, 
anciently worn by the officiating j)riests. 
Blount. 

Alba Firma, When quit i^ents payable to 
the Crown by freeholders of manors were re- 
served in silveir or white money, they were 
called white-re^ or blanch-farms, reditus- 
albi, in contradiction to rents reserved in work, 
grain, &c., which were called reditus-nigri, 
black-mail. — 2 Inst. 19. 

Alba maria, Albemarle. 

Albeneio De, De Albenetd, D’Aubeney, 

Albiney. 

Albarganium, an habergeonj a defence for 
the neck. — Hoveden, 6 b. 

Albinatus jus, the droit dCaubaine in France, „ 
whereby the king, at an alien’s death, was en- 
titled to all his property, unless he had pecu- 
liar exemption . Kepe^ed by the French laws 
in June, 1791. 

Albo Monasterio, Do, Whitchurch. 

Albrea and Alberious, Aubrey. 

Album, white rent paid in silver. See Alba 
Firma. • 


Albus Libar, an ancient book containing a 
compilation of the law and customs of the 
City of London. It has lately been reprinted 
by order of the Master of the Rolls. 

Alcade, a judicial officer in Spain. 
Aloavala, a tax on the transfer of property 
in Spain. ' 

Alder, the first, as alder best, is the best of 
all ; alder liefest, the most dear.— 

Alder carr, land covered with alders. — Abr- 
folk phrase. 

Alderman [ealdorman, An^.-Sax., fr. eald 
old, ealdor a parent, hence a ruler], originally 
a dignity of the highest rank, hr^th hereditary 
and official, nearly synonymous with that of 
-kiiig* In the Sax. Chroru^ Cerdic, founder of 


the kingdom of Wessex, and his son Cynric, 
are denominated * aldormen.’ They were also 
governors of provinces, and, in that capacity, 
presided in the Hundred Court. After the 
breaking up of the Heptarchy, we find them, 
under the supremacy of Wessex, occupying 
the place of kings, in the conquered kingdoms 
of Mercia and East Anglia. In the latter days 
of Anglo-Saxon sovereignty, under those mi- 
serable princes Ethelred and his son Edward, 
the dignity of ealdorman seems to have reached 
its highest point, from which it rapidly de- 
scended, their functions being either suppressed 
or exercised by officials under other denomi- 
nations, until the once great name remained 
alone to that civic magistrate, of whom the 
earliest traces are, perhaps, to be found in the 
time of Edward the Confessor. Sic transit, 
&c. Aldermen at this day are associates to 
the civil magistrate of a city or town corporate. 
Spel. Glos. 

Alderney, one of the islands in the English 
Cliannel, which formed part of the Duchy of 
Normandy, and was annexed to the English 
Crown by the first princes of the Norman line. 
Tliese islands are governed by their own laws, 
chiefly collected in the book called ^Le Grand 
Coustumier.' 

Alditheleia, De, Audley. 

Alea, the chance of gain or loss in a con- 
tract. — Civil Law. 

Aleatory contract, an agreement of which 
the effects, with respect both to ;the advan- 
tages and losses, \Vhether to all., the parties, or 
to some of them, depend on an uncertain event. 


Alecinaiium, a hawk, called also a lanner. ’ 

Ale-conner or Ale-kenner [gustator cerevi- 
sice, Lat.], one who kens or knows what good 
ale is ; an officer appointed at a court-leet, who 
is sworn to look at the assize and goodness of 
ale and beer within the precincts of the lord- 
ship. Kitch. 46. There are four ale-conners, 
chosen by the liverymen of the city of London, 
in Cdinmon Hall, on Midsummer-day, whose 
office it is to inspect the measures used in 
public houses. — Encgc. Lond. 

Ale-foimder. See Ale-gonner. 

Ale-house, a place where ale^ beer, &c., are 
drunk.— iSwra’s Justice. As to the licensing 
ale-houses, consult 9 Geo. IV. c. 61 ; and as 
to the sale of beer on Sundays, 18 & 19 Viet, 
c. 118. 

Ale-silver, a rent or tribute paid annually 
to the Lord Mayor of London, by those who 
sell ale within the liberty of the city .-^Antiq. 
Purvey, 183. 

Ale-stake, a maypole or long stake driven 
into the ground, with a sign on it for the sale 
of ale. — Cowel, 

Ale-^ter. See Ale-cokner. 

a cauldron or furnace, into which. 
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boiling water was poured, in which a criminal 
plung^ his arm up to the elbow and there 
held it for some time, as an ordeal. — DuCange, 

Algarum maxis, probably a corruption of 
Laganum marisy lagan being a right, in the 
middle ages, like jetson and flotsam^ by which 
tlie goods thrown from a vessel in distress 
became the property of the king or the lord on 
whose shores they were strandcd.->>/S)pe/. Jacoby 
and Du Cange. 

Alia enonnia [Lait.] {other wrongs). A 
declaration in trespass sometimes eoncludes 
thus : — ‘ and otfier wrongs to the plaintiff then 
did,* &c. TJiis is technically called an allega- 
tion of alia enormia, 

Aliamenta, a liberty of passage, open way, 
water- course, &c., for the tenants’ accommoda- 
tion. — Kitch. 

Alias {otherwise)^ a second or further writ, 
which is issued after a first writ has expired 
without effect, and containing this clause, ‘ We 
command you, as we formerly have com- 
manded you {sicut alias prceeepimus).^ — Cowel. 

Alias dictus {otherwise called)^ a second 
name belonging to a person besides that which 
may have been already expressed. — Dyer., 50. 

Alibi (for ali-ubi, elsewhere). It is a de- 
fence resorted to in criminal prosecutions, 
where the party accused, in order to prove 
that he could not have committed the crime 
with which he is charged, offers evidence that 
he was in a different place a* the time the 
offence wa« being committed. — Encyc. Lond. 

Alien [fr. mlienigena, ali^i natus, Lat.], a 
person bom- in a foreign country, out of the 
allegiance of the British Crown. Consult the 
7 & 8 Viet. c. 66, which relaxes the daw of 
aliens in their favour. The 10 & 11 Viet, 
c. 83 relates to the colonies. As to tracing de- 
scent through an alien, see 12 & 13 Wm. III. 
c. 6, and 25 Geo. II. c. 39. 

Alien ami or amy, a subject of a nation 
wluch is at peace with this country. 

Alien enemy, a subject of a nation which 
is at war with this country. * 

Alien n^e, a man born an alien. 

Alienage, the state of an alien. 

Alienate or aliene, to transfer properly. 

Alienation, a transferring property to an- 
other. — Co. Litt. 118. 

Alienigena est alienee gentiSy sen alienee 
ligeantieef qvi etiam dicitur peregrinusy alienuSy 
exoticuSy extraneuSy 4i‘c. 7 Co. 16. — (An alien 

is of another nation or another allegiance, 
who i» also called a stranger, foreigner, &e.) 

AlienatiOi i. e. alienum facere ; vely ex nostro 
dominio in alienum transferre ; sivs, rem ali- 
quam in dominium alterius transferre. Co. 
Litt. 118.— -(Alienation, that is, to make alien, 
or to transfor from ©ur ownership to thiy( of 
another, or to transfer anything into t^e power 
of another.) 


Alienatio licet prohibeatury consensu tamcn 
omniuMy in quorum favor tm prohibit a esty potest 
fieriy et quilihet potest renunciare juri pro se 
introduoto. Co. Litt. 98. — (Although alien- 
ation be prohibited, yet by the consent of all 
in whose favour it, is prohibited, it may take 
place ; for it is in the power of any man to 
renounce a law made in his owitf favour.) 

Alienatio rei preefertur juri aecrescendi. Co. 
Litt. 185. — (The alienation of property is pre- 
ferred to the riglit of survivorship.) 

Alienatioil office, a place to which all writs 
of covenants and? entrids were carried for the 
recovery of fines levied thereonf 

Alienee, one to whom a tranafer of property 
is made. 

Alieni juris, under another’s authority. 

Aliunde, from another place or person. 

Alienor, one who transfers property. 

Aliment [fr. alimentumy Lat.^ a foind for 
maintenance. — Scotch Term. 

Alimentorum appellatione venit victus; vesti-‘ 
tuSy et habitatio. 2 Inst. 17. — (Under the 
expression oi aliments come food, clothes, and 
lodging.) ^ 

Alimony [fr. alhnoniay Lat.], the allowance 
made to a wife out of her husband’s estate for 
her support, either during a matrimonial suit 
or at its termination, when she proves herself 
entitled to a separate maintenance, and the 
fact of a marriage is esbiblislied. But she 
is not entitled to it if she elope with an 
adulterer, or wilfully leave her husband with- 
out any just cause for so doing. # 

It is of two kinds : (a) In causes between 
husband and peife. Upon the principle that 
the whole property is supposed by law to de^ 
volve upon the husband, he is generally obliged 
to pay the expenses on both sides, and to allow 
his wife alimony during the suit, and this 
whether the suit be commenced by or against 
him, and whatever its nature may be. It is 
usually about one-fifth of the husband’s net 
annual income. The alimony will be reduced 
according to the fluctuations ©f the husband’s 
income* If the husband’s circumstances should 
alter, if he be lapsus facultatibuSy he should, 
without delay, apply to have the alimony re- 
duced, his means having diminished ; and the 
wife may apply for an increase if his means 
have improved. (6) Permanent alimony y which 
ip allotted to a wife upon a judicial separation 
being decreed on account of the husband’s 
conduct. This alimony is more ample than 
alimony pending a suit ; it is geneiully a 
third, and is larger in proportion to a small 
than a great income. Where a husband medi- 
tates a departure from this country in order to 
evade its payment, the Court of Chaneexy will 
grant its prerogative writ of ne exeat regnOy 
under which he will be arrested. 

Alimony is within the exclusive jurisdiction 
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of the Court for Divorce and Matrimonial 
causes. The 2 O 4 & 21 Viet. c. 85, s. 24, enacts 
that the Court may direct its payment either to 
the wife herself or to any tmstee on her behalf. 
With regard to permanent provision for a wife 
alter a decree dissolving the, marriage has been 
pronounced, s. 82 enacts that the Comt may, 
on a decree fdlK dissolving marriage, order the 
husband to secure to the wife such gross sum 
of money, or such annual sum of money for 
any term not exceeding her own life, as having 
regard to her fortune (if any), to the ability 
of the husband, and 'to the conduct of the 
parties it shaH deem reasonable, and for that 
purpose may refer it to any one of the con- 
veyancing counsel of the Court of Chancery 
to settle and approve of a proper deed or 
instrument to be executed by all necessary 
parties; and the siiid Court may in such case, 
if it shall .sec fit, suspend the pronouncing of 
its decree until such deed shall have been 
duly executed. 

A Vimpossible nul n'est tenu . — (There should 
not be any obligation to the imj)ossible.) 

Aliquid conceditur ne injuria remaneat irnpu- 
nita^ quod alias non concede^etur. Co. Litt. 197. 
(Something is conceded, which otherwise would 
not be conceded, lest an injury should remain 
impunished.) 

Aliquis non dehtt esse judex in propria causi% 
quia non potest esse judex etpars. Co. Litt. 141, 
(A person ought not to be judge in his own 
cause, because he cannot act, as judge and 
party.) # 

Aliter {otherwise'). 

Alitcr puniuntur ex eisdem faptionihus servi, 
quam liberi; et aliter qui quidem aliquid in 
domimmif pareniemve commiserity quam in * 
extraneum; in magistrum.^ quam in privatum. 

3 Inst. 220. — (Slaves and freemen are punished 
differently for the same offences; he who has 
committed an offence against a master or 
parent, is punished otherwise than if he had 
committed it against a stranger; against a 
magistrate, than if against a private person.) 

Aliud est celare^ aliud tacere . — (To c6nceal is 
one thing, to be silent another.) 

Aliud est possiderSf alitid esse in possessione. 
Hob. 108. — (It is one thing to possess, it is 
another to be in jxjssession.) 

Allaunds [fr. alanis, Scythice gente^ Lat.], 
hare-hounds. — Cowel. ^ 

Allay, or Alloy [fr. lex^ Lat. lega^ It. fef, 
cdloiy Fr. law or rule], the mixture of base 
metalawith silver or gold, to increase the weight, 
in order to defray the charge of coinage, and to 
make it more fusile to cast. A pound weight 
of gold, by the present mint shmdard, is twenty- 
two carats fine and two carats allay. A carat 
weighs four grains. A pound of silver consists 
of eleven ounces two pennyweights of fine silver,* 
eighteen pennyweights of allay 


Essay on Coins, p. 19. From signifying the 
proportion of base metal in the coin, the 
term alloy was applied to the base metal itself. 
Wedgw. 

Allegans contraria non est audiendus. Jenk. 
Cent. 16. — (A person making contradictory 
allegations is not to be heard.) 

Allegans suam turpitudinem non est audiendus. 
4 Inst. 279. — (A person alleging his own infiimy 
is not to be heard.) 

Allegari non debuit quod prohatum non relevat. 
1 Chan. c. 45. — (That which if proved would 
not be relevant, ought not to be alleged.) 

Allegata, a word anciently subscribed at the 
bottom of rescripts and constitutions of the 
Koman empeixirs, as signata or testata under 
other instruments. — Encyc. Land. 

Allegata and probata, assertions and facts. 

Allegation of faculties, the statement of a 
person’s means. A ternfi formerly used in the 
Ecclesiastical Courts in proceedings for Alimony. 

Allegation [fr. alleguer, Fr. legare, allegare, 
Lat. to depute' , an asserted fact ; the adduction 
of reasons or witnesses in support of an argu- 
ment. 

Allegiance [fr. Ugo, Lat.], the natural, law- 
ful and fiiitliful obedience which every subject 
owes to the supreme magistrate who oversteps 
not his prerogatives. It is either natural and 
perpetual, where one is a subject born, or has 
been naturalized, or local and temporary, where 
one is merely a resident in the British domi- 
nions. — 1 Inst. 129 a. It is also either implied, 
80 soon as the relationship ofr sovereign and 
subject is created; or express, which is the 
formal declaration of it. 

Allegiance, Oath of, the substituted oath for 
the old oath of allegiance is provided for by 21 
& 22 Viet. c. 48 ; and the form of affirmation 
for Quakers and others by 22 Viet. c. 10. 

AUegiare, to defend or justify by due course 
of law. — Spel. 

Aller, superlatively, as aller good is^fJie 
greatest good. — Blount, 

Aller san jour, to go without day, i. e., to 
be finally dismissed from the Court, because 
there is no further day assigned for appearance. 
Kitch. 146. 

AUeviare, to levy or pay an accustomed fine. 
Cowel. 

All fours, A case agreeing in all its circum- 
stances with another case is sometimes said to 
be on all fours with it. 

Alliance [1^. alleanga, It. alianca, Sp. alli-^ 
ance, of oilier, Fr. of alligo, Lat. to tie or unite 
together], the state of connection with another 
by confederacy ; a league. In this sense our 
histories of Queen Anne mention the grand alii-- 
ance ; relation by marriage ; relation by any 
fo^ of kindred ; the act of forming or con- 
tracting relation to another ; the act of making * 
a confederacy the p^sous allied to each other* 
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The forms or ceremonies of alliance have 
been various in different ages and countries. 
Among us^^signing and swearing are the chief ; 
anciently, eating and drinking together, and 
offering sacrifices together were the customary 
rites of ratifying an alliance. Among the Jews 
and Chaldeans, heifers or calves ; among the 
Greeks, bulls or goats; and among the Romans, 
hogs were sacrificed on this occasion. Among 
•the ancient Arabs, alliances were confirmed by 
drawing blood out of the palms of the hands of 
the two contracting princes with a sharp stone, 
dipping therein a piece of their garments, and 
therewith smearing seven stones, at the same 
time invoking the gods Vrotalt and Alilat, i. e., 
according to Herodotus, Bacchus and Urania. 
Among the people of Colchis, the confirmation 
of alliance is said to be effected by one of the 
princes offering his wife’s breasts to the other 
to suck, which he was obliged to do till there 
issued blood. — Encyc. Loiid, 

Allision, the running of one vessel against 
another. 

Allocation, an allowance made upon accounts 
in the Exchequer, or rather a placing or adding 
to a thing. — Encyc. Lend. 

AUocatione facienda, a writ allowing to an 
accountant such sums of money as he has law- 
fully expended in his office ; it is addressed to 
the Lord Treasurer and the Barons of the 
Exchequer. — Reg. Orig. 206. 

Allocato comitata, in proceedings in out- 
lawry, when there were but tyro County Courts 
holden betweiiii the delivery of the writ of 
exigi facias to the sheriff and its return, a 
special exigi facias, with an allocato comitatu 
issued to the sheriff in order to complete the 
proceedings. See Bac. Ahr. Outlawry, and 
Fitz. Exig. 14. 

Allocatur {it is allowed). The certificate of 
the allowance of costs by the master on taxation. 
Jacob. 

Allocatur exigent, a writ which is issued 
when an outlaw has not been exacte<^ five 
times under the exigi facias j in order to com- 
plete the number of exactions. 

AUodarii, tenants having as great an estate 
as subjects can enjoy. 

Allograph, a document not written by any 
of the parties thereto. 

Allotment, partition, the distribution of 
land under an enclosure act, or shares in a 
public imdertaking. 

Allotment system, the practice of dividing 
land in small portions for cultivation by agri- 
cultural labourers and other cottagers at their 
leisure, and after they have performed their 
ordinary day’s work. See 1 MilVs Pol. Econ. 
440, et seq. 

Allottee, a person to whom , land under «n 
enclosure act or shares in a public imdertaking 
are allotted. 


Allowance [fr. Ibcare^ Lat. allocate, allo’* 
gare^ It. alogar^ Prov. louer^ a/Zouer, IV. to 
place or assign], a deduction, an average pay- 
ment, a portion. 

Also in sdling goods, or in paying duties 
upon them, certa^ deductions are made from 
tiieir weights, depending on the nature of the 
packages in which they are enclosed, and 
which are regulated in most instances by the 
custom of merchants, and the rules laid down 
by public offices. These allowances, as they 
are termed, are distinguished by the epithets, 
drafts tarCf tret^ and doff. 

Draft is a deduction from 1;he original or 
gross weight of goods, and is subtracted before 
the tare is taken off. 

Tare is an allowance for the weight of the 
bag, box, cask, or other package, in which 
goods are weighed. * 

Real, or open tare, is the actual weight O'f 
the package. 

Customary tare is, as its name implies, an 
established allowance for the weight of the 
package. 

Computed tqjre is an estimated allowance 
agreed upon at the time. 

Average tare is when a few packages only 
among several are weighed, their mean or avea*- 
age taken, and the rest fared accordingly. 

Super jare is an additional allowance or taro 
where the commodity or package exceeds a 
certain weight. 

The remainder, after the allowance of tare, 
is called the suttle weight; but if tret be 
allowed, the remainder is called the net weight. 

Tret is a deduction of 4 lbs. fi’om every 
104 lbs. of suttle weight. This allowance, which 
• is said to be for dust or sand, or for the waste or 
wear of the commodity, was formerly made on 
most foreign articles sold by the pound avoirdu- 
pois ; but it is now nearly discontinued by mer- 
chants, or else allowed in the price. It is wholly 
abolished at the East India warehouses in Lon- 
don, and neither tret nor draft is allowed at the 
Custom-house. 

Cloff* or Clough, is another allowance that is 
nearly obsolete. It is stated in arithmetical 
books to be a deduction of 2 lbs. from^ every 
3 cwt. of the second suttle, that is, the remainder 
after tret is subtracted ; but merchants, at 
present, know doff only as a small deduction, 
like draft, from Ae original weight, and this 
only in the case of two or three articles. See 
Kelbfs Cambist, art. ^London,' and McCul. 
Comm. Diet. 

Allowance to bankrupts. Under 12 & 13 
Viet. c. 106, as. J.94, 195, the Court of Bank- 
ruptcy had power to order that an allowance 
should be made to a bankrupt out of his 
estate for th# support of himself and his 
family, but by the Bankruptcy Act, 1861, 
24 & 25 Viet. c. 134, that power has ^een 
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taken from the Court and vested in the credi- 
tors. By the 1 09th section at the first meet- 
ing of creditors after adjudication, ‘A majority 
in value of the creditors present shall deter- 
mine whether any or what allowance for sup- 
port shall be made to the liankrupt up to the 
time of passing his last examination.’ And by 
section 174 it is provided that at the dividend 
meeting ‘ the majority in value of the creditors 
present shall determine whether any and what 
allowance shall be made to the bankrupt out of 
his estate if he has obtained or shall obtain a 
discharge.’ Under s.* 196 of 12 & 13 Viet, 
c. 106, which Still remains in force, if a suffi- 
cient dividend has been paid upon the joint 
and separate estate of one of several partners 
who has obtained his discharge, he is entitled 
to his allowance, although the other partner 
may not ba entitled to any allowance. 

Allonge ['Fr. an -eking piece], a paper an- 
nexed to. a bill of exchange or promissory note, 
when there are so many successive endorse- 
ments to be made that the original paper would 
not contain them. — Story on Bills^ 225 ; C/iit. 
on Bills ^ 158. ^ 

" Alloy. See Allat. * 

Alltud {ali-tud^ other land], a person either 
from foreign parts or from another part of the 
island, in villenage under the king or freeholder. 
Anc. Inst. Wales. 

Allnminor, one who anciently illuminated, 
coloured, or painted upon paper or parchment, 
particularly tlie initial letters of charters and 
deeds. The word is used in the 1 Ric. 111. 
c. 9. 

Alluvion [fr. alluo, Lat.], land impercep- 
tibly gained from the sea or a river by the 
washing up of sand and soil, so as to form terra 
Jirma. — 2 BL 261 ; lies. Cotidianw Dig. 

40, tit. 1, s. 7. See Accretion. 

Ally [fr. oilier j Fr. ; ligare^ Lat. to tie, 
alligare^ to tie to}, a power in alliance with us. 

Almanack [fr. al. Arab, and manali^ Heb. 
to count or compute^ or a/j and pi/v, Gr. a 
month ; or, from a Teutonic original al and 
maany the moon, an account of every moon or 
month], a book or instrument in which is re- 
counted the days of the week, month, and year, 
both common and particular, distinguishing 
the fasts, feasts, terms, &c., from the common 
days by proper marks, pointing out also the 
several changes of the moon, tides, eclipses, &c> 
It is part of the law of England, of which the 
courts must take notice in the returns of writs, 
&c., but the almanack to go by is that annexed 
to the Book of Common Prayer. It is not 
evidence of the time of sunri^ on a particular 
-day. — 6 Mod. 41, 81. 

Almaria, the archives or muniments of a 
church or library, — Blo^int. 

Alinnor) or Almoner, an officer of the royal 
hK>t(^hold^ whose business it is to distribute 


the royal alms. The lord almoner, who is 
usually now some bishop, had the disposition of 
the sovereign’s dish of meat, after it came from 
the table, which he might give to whom he 
pleased. The Marquis of Exeter is hereditaiy 
Grand Almoner. — FletOy lib. ii. c. 22 ; Co. 
Litt. 94 a. 

Almodarii, the lords of free manors, lords 
paramount. — Old Records. 

Almoi]^, a tenure of lands by divine service. 
Ancient Customs. See Frankalmoione. 

Almouarium, a kind of safe or cupboard, in 
which broken victuals were laid up to be dis- 
tributed among the poor, — Old Records. 

Almonarius [corruption of eleemosynariusly 
a distributor of alms. 

Almsfeoh, or Almesfeoh [Sax.], alms- 
money. It has been taken for Peter-j)encey first 
given to the Pope by Inji, King of the West 
Sjixons, and anciently paid in England on the 
first of August. It was likewise called romefeohy 
romescoty and heorthpening. — Selden^s Hist. 
Tithes y 217. 

Almutium, a cap made of goats’ or lambs’ 
skin, the part covering the head being stjuare, 
and the other part hanging behind to cover the 
neck and slioulders; worn by priests. — Monast. 
torn. iii. p, 36. 

Aluage, or Aulnage [fr. auncy Fr., an ell], a 
measure, particularly the measuring with an 
ell. — Cowel. 

Alnager, or Aulnager, formerly a public 
sworn officer of tjie king, who examined into 
the assize of cloth, and fixed Sl;als to it, and 
also collected a subsiduaiy or aulnage duty on 
all cloths sold, 25 Edwd. III. st. 4, c. 1. There 
were Afterwards three officers belonging to the 
regulation of clothing, viz., searcher, measm*cr, 
and aulnager. •— 4 /a6b 31. Alnage duties were 
abolished in England by 11 & 12 Wm. III. 
c. 20, and in Ireland by 57 Geo. III. c. 109. 
Alnet, De, D’Auney.. 

Alnetum, a place where alders grow, qjp a 
grove of alder-trees — Domesday Book] Co. 
Litt.\h. 

Alodial, or Allodial, or Allodium [perhaps 
fr. odaly Icel. ; odely Dan. Sw., a patrimonial 
estate. See Wedgw.^ a holding of lands in 
absolute possession without acknowledging 
any super jor lord, contradistinguished from 
Feiidal lands, which are held of superiors. 
Cowel. There are not any alodial lands 
in England, according to Sir E. Coke. — Co. 
Litt. 93 a ; 1 Hall. Mid. AgeSy ch. 2. pt. i. 
p. 147.^ 

Alodium. See Alodial. 

Alody, inheritable land. 

Aloverium, a purse. — FletOy lib. ii. c. 82, 
par. 2. 

•Alsatia, formerly a cant name for White- 
friars, a district in London, between the 
Thames and Fleet Street, and adjoining the 
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Temple, which, possessing certain privileges 
of sanctuary, became for that reason a nest 
of those mischievous characters who were 
generally obnoxious to the law. These privi- 
leges were derived from its having been an 
establishment of the Carmelites, or White 
Friars, founded, says Stow, in his survey of 
London, by Sir Richard Grey, in 1241. Ed- 
ward I. gave them a plot of ground in Fleet 
Street to build their church upon. The edifice 
then erected was rebuilt by Cdbrtney, Earl of 
Devonshire, in the reign of Edward I. In the 
time of the Reformation the place retained its 
immunities *as a sanctuary, and James I. con- 
firmed and added to them by a charter in 1 608. 
Shadwell was the first author who made some 
literary use of Whitefriars, in his play of the 
Squire of Alsatia, which turns upon the plot of 
the Adelphi of Terence. Scott’s Introd. to 
* Fortunes of Nigel.’ 

Alta, De, ripa, Dantry. 

Alta proditio, high treason; now simply 
called treason. 

Altarage, offering made upon the altar ; the 
profit arising to the priest by reason of the altar. 
Termes de la Ley^ 30. 

Alteration, changing. When witnesses are 
examined upon exhibits, &c., they (the exhibits) 
ought to remain in the place whore the exami- 
nation took place, and not to be taken back into 
private hands, by whom they may be altered. 
Jlob. 254. 

Altem^, a usage amongst diplomatists, by 
which the rank and places of different powers, 
who have the same rights and pretensions to 
precedence, are changed from time to time, 
either in a certain regular order, or one* deter- 
mined by lot. In preparing treaties and con- 
ventions, it is the usage of certain powers to 
alternate both in the preamble and the signa- 
tures, so that each power occupies, in the copy 
intended to be delivered to it, the first place. 
Wheat. Internal. Law^ pt. ii. c. 3, s. 4. 

Altemativa petitio non estaudienda. 5 Co. 40. 
(An alternative petition is not to be heard.) 

Alternative, the one or the other of two 
things. « 

Altins non tollendi, a servitude due by the 
owner of a house, by which he is restrained 
from building beyond a certain height. — Dig^ 
8, 2, 4, and 1, 12, 17, 25 ; Civil Law. 

Altins tollendi, a servitude which consists 
in the right, to him who is entitled to it, to build 
his house as high as he may think proper. In 
general, however, eveiy one enjoys this privi- 
lege, unless he is restrained by some contrary 
title. — Civil Law ; Sand. Just. 209. 

Alto et basso {high and low\ an absolute 
submission of all differences. — Blount. 

Mimm mare {the high sea). • 

Alnmnns, a child which one has nursed ; a 
fost(^-diild. — Big. 40, 2, 14 ; Civil Law. 


Amalphitaa Code, a collection of sea-laira^ 
compiled about the end of the eleventh century, 
by the people of Amalphi. It consists of the 
laws of maritime subjects which were or had 
been in force in countries bordering on the 
Mediterranean f and, on account of their being 
collected into one r^ular system, it was for 
a long time received as authority in those 
countries. 

Amanuensis [a manu, Lat.], one who 
writes that which another dictates. 

Amabyr, or Amvabyr, a custom in the 
honour of Clun, belonging to the Earls of 
Arundel. — Pretium virginitaUs*doniino solven-r 
dam. Abolished. — Cowel. 

Ambaotus, a servant or client.-— Cowc/. 
Ambassador Lat.], a diplomatic 

minister sent by one sovereign power to another, 
with authority conferred on him by letters of 
credence, to ti eat on affairs of stiate. Ambassa- 
dors are either ordinary ^ who reside in the place 
whither they are sent, the protection of com- 
merce being their greatest care ; or, extraordi*' 
nary^ who are employed upon special matters, 
as condolemen|8, congratulations, overtures of 
man iage, &c. The person of an ambassador is# 
protected from civil arrest by 7 Anne, c. 12. 
Consult Bac. Ahr. ‘ Ambassador^^ or Com. Dig. 

Ambassy, a committee sent with a state 
communication to a foreign potentate. 

Amber, or Ambra, a measure of four bushels. 
Introd. Doniesd. vol. i. p. 133. 

Ambidexter, one who plays on both sides. 
A juror or embraceror, who takes bribes from 
both parties to influence his verdict. — Termes 
de la Ley, 38t 

Arnbigua responsio contra pKoferentem est 
’ accipienda. 10 Co. 59.-r-(An ambiguous mi- 
swer is to be taken against him who offers it,) 

Ambiguis casibus semper pveesumitur pro rege. 
(In doubtful cases the presumption is always iu 
favour of the king.) 

Ambiguum placitum interpretari debet contra 
proferentem. Co. Litt. 30.3 5.-r-(An ambiguous 
plea oqght to be interpreted against the party 
delivering it.) 

Ambiguitas verborum latens verifications sup^ 
pletur ; nam quod ex facto oritur aryhiguui^ 
verifications facti tollitur. Bacon.— (A hid- 
den ambiguity of the words may be supplied 
by evidence ; for whatever, ambiguity arises 
from an extrinsic fact may be removed by ea^r 
trinsic evidence. 

Ambiguity, doubtfulness, double‘*meaning, 
obscurity. I'here are two species of ambiguity, 
viz. that which is apparent on the face pf an 
instrument, and which cannot be rendered cer- 
tain by the evidence of collateral fiicts and 
suiTOunding circumstances, admissible under 
the rules of bonsbruction ; this is called ♦ 
biguitas patens \ and that which, although 
apparently certain, and without ambiguity, for 
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anything that a|>pear8 upon the face of the deed 
or instrument, is rendered ambiguous by ex- 
trinsic and collateral matter out of the deed ; 
this is called amhiguitaa latens. The former 
ambiguity cannot be explained by parol cyi- 
dence, because the law will not couple and 
mingle matter of specialty, which is of the 
higher account, with matter of averment, which 
is of inferior account, in law ; but the latter 
can be explained by the actions of the parties 
previously to and contemporaneously with the 
contract. Ambiguity of language is, however, 
to be distinguished from unintclligibility and 
inaccuracy, fbf words cannot be said to be 
ambiguous, unless their signification secra 
doubtful and uncertain to pei*sons of competent 
skill and knowledge to understand them. 
Story on Contracts^ 272 j ShilUpps on Evu- 
dence. 

Pleadings must not beambignous or doubtful 
in meaning, and when two different meanings 
present themselves, that construction shall be 
adopted which is more unfavourable to the 
party pleading. A ploa<^ng, however, is not 
objectionable as ambiguonp^or pbscure, if it be 
' certain and clear to a common intent, that is, 
if it be clear enough according to reasonable 
intendment or construction, though not worded 
with absolute precision.. Ambiguity is ground 
for demurrer, but it is in general cured by 
verdict or by pleading over. — Stenh, Plead, 
415-422. 

Amboglanna, Ambl^»ide in Wiestmereland, 
and Burdoswold in Cumberland. 

Ambra, a Saxon vessel of* measure for salt, 
butter, meal, or beer. See Amser. 

Ambrosii Burgus, Amesbury in Wilts. 
Ambry, Aumbry, Aumber [fr. armoire^ Fr. ; 
armarioj almario, Sp. ; aimer y Germ. ; armaria., 
almaria, m. Lat.; acupboard], a place where the 
arms, plate, vessels, .and eyeiything belonging 
to housekeeping were kept. — CoweL 

Ambulatoria voluntas {an absolute power). 

Amenable [fr. amener, Fr., to lead untoj, 
tractable, that may easily he led or goyerned ; 
applicable to a wife who is governable by her 
husband. Al^ responsible or subject to jau- 
Bwer, &c.* in a .court of justice. — Coviel. 

Amende honorable [Fr.j, an adequate re-^ 
paration. 

Amendment, a correction of any errors in 
the pleadings in actions, suits, or prosecution*. 
The power of amendment has been much ex- 
tended by recent statutes, but it is never 
exercised to the prejudice of a party to tlin 
proceeding. — Consult 2 Ch. Arch, Prac. by 
Pren. 1487 ; and 14 & 15 Viet, c. 100, as. 1, 
2 , 8 , & 25. 

Amondment of a bilL After a plaintiff has 
filed his bill, he may, if he find* it necessary, 
In^^d it, subject to certain restrictions, either 

i|^'0(Krrection of mistakes, or by the omis- 


sion of impolitic admissions in the original 
or by adding new parties; or by inquiring 
into additional fects ; or by the further in- 
vestigation of facts, which have been only 
partially disclosed ; or by putting in issue 
new matter, stated in the answer. It is not 
now necessary to exhibit any supplemental 
bill, for the purpose only of stating or putting 
in issue facts or circumstances which may have 
occurred after the institution of any suit ; but 
such facts or cifcumstances may be introduced 
by way of amendment into the original bill 
of complaint, if the cause is otherwise in such 
a state as to allow of such an .amendment 
being made. — 15 & 16 Viet. c. 86, s, 58. If, 
however, the cause is not in such a con- 
dition the plaintiff may state such an amend- 
ment, and put it in issue by filing in the 
record and writ clerk’s office a statement, 
either written or printed, to be annexed to the 
bill ; and sudi proceedings, by way of answer, 
evidence, and otherwise, are to be had and 
taken upon the statement so filed, as if the 
same were embodied in a supplemental bill ; 
but the court may make any order for accele- 
rating the proceedings that may appear just 
and practicable. — Orders HU. Term., 1860, 
xxii. 2. 

Amendments are- of two sorts— (1) those 
affecting the substance of the case; and (2) 
tho.se relating to the partie.s. 

The courts arc very liberal in permitting 
tlic amendment a bill. They if ill allow a 
bill to be converted into an infeftmation, or th.e 
statements of a bill to be altered so as to agree 
with the defendant’s answer, or to present an 
entirely new case. Perhaps the conversion of 
a bill of discovery into a bill for relief by 
adding a prayer for relief, or a bill for relief 
into one for discovery only, by striking out the 
prayer for relief, will not he allowed. Should 
an amendment entirely change tlic original 
case of the plaintiff, the defendant may mave 
for his taxed costs already incurred ; and if 
an amendment strike out an important part of 
the bill, which compelled the defendant to 
incur co8ts» he may move for such costs to be 
taxed, and paid by the plaintiff. A defendant 
is of course entitled to moke a new defence to 
any amendment of the plaintiff’s bill. 

Every amendment must be sanctioned by 
an order of the court. If an information 
require amendment, the sanction and signa- 
ture of the Attorney- General to it must be 
obfoined in the same manner as to an original 
information. * 

An order to amend may b,e applied for at 
any period of the suit ; but whether the order 
shoiUd be as of course, or ^ciah demands 
attention. 

A plaintiff can obtain as many orders as he 
requires for leave to amend his. bill at any time 
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before answer, upon motion or petition, with- 
out notice. 1^ an order for leave to amend a 
bill only for the purpose of rectifying some 
clerical error in names, dates, or smns, maybe 
obtained ai any time upon a like motion or 
petition. After answer, and before replication 
or undertaking to reply, a plaintiff (if not 
precluded from amending, or limited as to the 
time of amending by some former order) may 
obtain one order of course for leave to amend 
his bill at any time within four weeks after 
the answer of a sole defendant, or of several 
defendants, if they all join in the same answer, 
is to be deemed or is held to be sufficient, or 
within four weeks after the last of the answers 
of several defendants who do not join in the 
same answer, is to be deemed or is held to be 
sufficient . — Orders HU. 2\ 18C0, i??. 10 & 11. 
This order to amend is obtained on any day, 
whether in or out of term, either by a petition 
as of course impressed with a 7^?. ^)d, fee fund 
stamp, and lodged with the secretary of the 
Master of the liolls, or by a hand-motion in 
tlie court to which the cause is attached. 

If after the expiration of four weeks after the 
answer, or the last of several answers, is to be 
deemed or is held to be sufficient; or after 
filing, or undertaking to file a replication ; or 
after having already obtained an order to amend 
after any sufficient answer has been filed, the 
plaintiff wish to amend his bill, he must apply 
for leave to do so specially, 

A speciifl order for leave lo amend a bill is 
not to be granted without an affidavit to the 
effect, (1) that the draft of the proposed 
amendment has beeh settled, approved, and 
signed by counsel ; and (2) that such amend- 
ment is not intended for the purpose of delay 
or vexation, but because the same is consi- 
dered to be material for the case of the 
plaintiff. After the plaintiff has filed or 
undertaken to file a replication, or after the 
expiration of four weeks from the time when 
the answer or the last of the answers required 
to be put in is to be deemed or is held to be 
sufficient, a special order for leave to amend a 
bill is not to be granted without a further affi- 
davit, shewing that the matter of the proposed 
amendment is material, and could not with rea- 
sonable diligence have been sooner introduced 
into the bill. 'Phese affidavits are to be made 
by the plaintiff and his solicitor, or by the soli- 
citor alone, should the plaintiff from bi|lng 
abroad or otherwise be unable to join therein. 
Orders HU. T. 1860, ix. 14, 15 & 16. Where 
the general orders require an affidavit of th© 
solicitor, an affidavit of the solicitor’s clerk is 
not sufficient ; but iji cases where the facts to 
be deposed to are within the personal kiiowledge 
of the clerk onl^, the court may perhaps 
require an affidavit ftom both. 

A bill may be amended by striking out the 


name of a defendant at any time before he has 
answered; but after he has appeared, it can 
only be 4pwe upon payment of his costs. Such 
an amendment should be specified in the 
order, since the common form of the order 
giving liberty to amend as the plaintiff may 
be advised, aoes not authorise a plaintiff to 
strike out the name of a party to the record. 
Before the defendant has appeared, it is 
also a motion of course to strike out or to 
add the name of a plaintiff ; but after appear- 
ance, a plaintiffs name can only be struck out 
by special application, and generally upon the 
teiTus of giving security for co^s. The addi- 
tion of a plaintiff, after answer, is quite dis- 
cretionary with the judge, and it must be 
shewn that tlic j^erson proposed is quite 
willing to become a co-plaintiff in the suit. 
If parties are added after witnesses have been 
cxainiiud, the depositions of those witnesses 
cannot be read against them, as they have 
not had any opportunity of cross-examining 
them; and if the partic.s are added after 
the closing of evidence, the cause as to those 
parties must b^ heard upon bill and answer. 
After the cause fs set down, the plaintiff 
can only amend by adding parties, end can- 
not introduce new statements, or put a new 
material fact in issue, or raise a different 
flase from that on which he had previously 
relied, aud which was properly put in issue by 
the pleadings. The plaintiff cannot obtain an 
order of course for leave to amend his bill, 
after a defendant (being entitled to move) hap 
served a notice of motion to dismiss, the bill 
for want of • prosecution . — Orders HU. f. 
1860, ix. 12. Nor can a plaintiff obtain the 
' common order to amend 2 )ending an appeal 
from the overruling of a derauiTer, 

Special applications for leave to amend bills 
must be made by summons, ‘ for leave to 
amend the plaintiff’s bill,’ to the Master of 
the Kolls or a Vice-Chancellor in chambers, 
who may direct the matter to be heard in open 
court, should he think it ought tq be so heard. 
15 & 1*6 Viet, c, 80, s. 26-28. Sep. 35 repealp 
the 13th, 14th, & 15th ss. of the 3 & 4 Wm. IV. 
c. 94. 

The judge may order and direct vfh^heT 
the costs of the application shall be costs in the 
cause, or whether such costs, or any part 
♦hereof, shall be paid by any of the parties 
personally ; and in the latter case the judge 
will either fix the sum to be paid for such 
posts, or direct the same to be taxed. The 
party to whom such costs are directed to be 
paid, may eufogee their payment. 

Should a plaintiff not require firom a defend- 
ant a further answer to his amended bill; it 
must be expi^ssly so stated in the order. The 
order having been obtained, a oojw of it 
should be forthwith served on the demndant’s 
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solicitor^ for it operates from the time of 
service only. 

Where a plaintiff is directed to pay to the 
defendant the costs of the suit^ then the costs 
occasioned to a defendant by any amendment 
of the bill shall be deemed to be part of such 
defendant's costs in the cause (except as to 
any amendment which may have been made 
by special leave of the coui-t, or which shall 
appear to have been rendered necessary by the 
default of such defendant) ; but there shall be 
deducted from such costs any sum which may 
have been paid by tlic plaintiff, according to 
the course of •the court, .at the time of any 
amendment. 

Where upon taxation a plaintiff who has 
obtained a decree with, costs is not .allowed the 
costs of any amendment of the bill, upon the 
ground of its having been unnecessarily made, 
the defendant’s costs, occasioned by such 
amendment, shall be taxed, and the amount 
tliereof deducted from the costs to be paid by 
the defendant to the plaintiff. — Orders HU. 
*T. 1860, xl. 7 & .8. 

The plaintiff having obtained an order for 
leave to amend his bill, lias, in all cases in 
which no other time is limited by such order, 
fourteen daysiaStev the date of tlie order within 
which he may amend such bill. If he do not 
amend within the time limited by the ordei^ 
or, if no time is limited, within fourteen days, 
the order to amend becomes void, and the 
cause as to dismisscal stands . in the same 
situation as if such order had not been made. 
Orders Uil. T. 1860, ix. 17 & 24. 

The defendant’s costs, which are payable 
when a further answer is required of him, 
should be paid to his solicitor at the time he * 
is served with a copy of the order to amend ; 
his aoeeptance of them waives every irregu- 
larity in the order. 

After the proposed amendments have been 
settled and signed by counsel on the draft of 
the original bill (but, if amended by the same 
counsel who drew the bill, and a reprint is not 
necessary, counsel’s name need not* be re- 
peated), they may be introduced by written al- 
terations into the original printed bill as filed, 
and also by additions on the interleaved paper: 
this is done by the clerk of records and writs, 
the fee being 10s. payable by means of stamps, 
and 5s. for amending every office copy. When 
the amendments exceed two folios of ninety 
words each in one plaee, the bill must be 
reprinted. A bill cannot be amended partly 
in print and partly in writing. The origi- 
nal and amended bill cons^tutes but one 
record. It is not necessary that notice of the 
amendments having been made should be given 
to the defendant ; and the practice of amending 
the defendant’s copy of the bill is abolished; 
but ^ copy, of an amended bill^ whether upon 


an amendment by a reprint, or by such altera- 
tions and additions as already mentioned, is to 
be served upon the defendant or his solicitor : 
and such copy may be partly printed and 
partly written, if the amendment is not made 
by a reprint ; but in every case the copy to be 
served is to be stamped with a 5s. stamp, by 
one of the clerks of records and writs, indi- 
cating the date of the filing of such amended 
bill. — 15 & 16 Viet. c. 86, s. 8. 

The plaintiff, by amending his bill, generally 
loses all benefit of a previous order to take the 
bill pro confesso^ or any prior proceedings of 
contempt issued against the defendant, either 
for want of his appearance or his answer ; and 
it has the effect of obliging him to begin the 
same de novo, and entitles a defendant in cus- 
tody to an ex parte order to be discharged, 
without either payment or t^der of costs. 
A defendant, however, imprisoned under con- 
tempt for not answering, when the plaintiff is 
proceeding to take his bill pro confesso, is 
an exception to this rule. — 1 IFw. IV. c. 36, 
rule 10. 

An order to amend his bill substantially 
prevents a plaintiff from excepting to an 
answer already filed, unless it is specially 
obtained without prejudice to such a right. 
An order to amend as of course, pending a 
notice of motion for an injunction to stay an 
action, will operate as a waiver of such notice; 
but the amendment of a bill docs not preju- 
dice ran injiunetioii, nor discharge a*writ of ne 
exeat regno, nor the recognizances of the sure.- 
ties. See further 1 D. P. by H. 376—403; 
and Smi. Handb. 241, el seq.', and Morgan^ s 
Chancery Acts and Orders. 

The times of vacation are not to be reckoned 
in the computation of the times appointed, or 
allowed, for the amending or obtaining orders 
for leave to amend bills. 

Amends, satisfaction. 

A mensa et thoro {from table and bed). •A 
term, used to describe a partial divorce, in 
cases in which the marriage was just and 
lawful, but for some supervenient eause, such 
as the commission of adultery or cruelty by 
the husband or wife, it became improper or 
impossible for them to live together. This 
divorce was effected by sentence of the Eccle- 
siastical Court. It caused the separation of the 
husband and wife, but did not dissolve the 
mJhriage, so that neither of them could marry 
during the life of the other. 

A decree of judicial separation by the 
Court for Divorce and Matrimonial Causes has 
been substituted for this kind of divorce by 
20 & 21 yict. o. 85, s. 7* 

Ammitia, insanity. 

Amercement, or ameroiament, a punish- 
ment by the purse, a penalty assessed by the 
peers or equals of the party amerced for. an 
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offence, by the commission of which he had 
placed himself at the mercy of the lord. The 
difference between amercements and fines is 
as follows: — The latter are certain, and are 
created by some statute; they can only be im- 
posed and assessed by courts of record; the 
former are arbitrarily imposed by courts not 
of record, as a court-leet.—- de la 
Ley^ 40 . 

Amhiniogau tir {land horderers\ witnesses 
in a court in suits respecting landed property, 
whose lands bordered on that in dispute.— 

Inst, Wales. 

• Ami. See Amy. 

Amicia, a cap, made of goat's or lamb's 
skin. See Almutium. 

Amictiis, or Amesse, the uppermost of the 
six garments worn by priests. It is tied round 
the neck and covers tiie breast and heart. The 
other five garmciata are alba, cingulum, stola, 
manipulus, and planeta. — Cowel. 

Amicus curisB (Lat. friend to the court^ a 
stander by, who informs the court when doubt- 
ful or mistaken. — 2 Co. Lilt. 178. 

Amita, a paternal aunt ; the sister of one's 
lather. 

Amita mag^a, a great aunt. 

Amittere legem terrm, or liberam legem, 

to lose the liberty of swearing in any court. 
But by 6 & 7 Viet. c. 85, persons who were 
previously excluded from giving evidence by 
incapacity arising from crime or interest, are 
made corftpetent witnesses their credibility 
being left to the jury. A person outlawed is 
said to lose his law ; i. e. to be put without 
its protection, so that he cannot sue, although 
he may be sued. — Glanvil^ lib. ii. * 

Ammobragium, a service, or poll-money, 
like chevage, — Sjiel, 

Ajnmodwr \_am-bod~wr']^ a compactor, one 
before whom a compact is made, and who is 
therefore admissible as a witness to prove the 
tOknus of it. — Anc. Inst. Wales. 

Amnery, an almshouse. « 

Amnesty ffr. d/ui'ij^rla, Gk., non-remem- 
brancej, an act of pardon or oblivion, by 
which crimes against the government up to a 
certain date are so obliterated that they can 
never be brought into charge. 

Amnitum insulse, isles upon the west coast 
of Britain.— 

Amobh [fr. am-gohry fee], the fee paid to 
a lord on the marriage of a female.— Anc. Inst. 
Wales. 

Amortization^ or amortizement, an aliena- 
tion of lands in mortmain to any corporation, 
guild or fraternity and their successors, i. e. to 
some community that never is to cease. 
Encyc. Land. 

Amortize^ to alienate lands in mortmain, 
which cannot be done without licence from 
the Crown.— 


Amption, a putting away, a removing, de« 
privation of possession. — Scott. 

Amoye, to remove from a post or station. 
Amoveaz manus, or Ouster le main, a 
livery of land to be amoved out of the king's 
hands on a judgment obtained upon a mon- 
strans de droity to restore the land, its effect 
being the same as a judgment that the party 
should have his land again. Abolished by 
12 Car. II.c. 24. 

Ampliation, an enlaigement, a deferring of 
judgment till the cause be further examined. 
Cowel. 

Amputation of right hand, the punishment 
Ibr a stroke or blow given in a superior court ; 
or for assaulting a judge sitting in the court. 
4 Steph. Com. 291. 

Amrygoll \am-rhy-colly total loss], loss 
of property. — Anc. Inst. Wales, 

Amy, or ami [fr. amiensy Lat.], usually 
called prochein amyy the next friend (as dis- 
tinguished from the guardian), suing on behalf 
of an infant or orphan. Infants sue by prochein 
amify or guardian, and defend by guardian. 
Cowel. 

An, jour, ot waste, year, day, and waste. 
A forfeiture of the lands to the Crown incurred 
by the felony of the tenant, after which time 
the lands escheat to the lord. — Temves de la 
Leyy 40 . 

Anacoenosis [fr. 6.yaicoivbi<nci Gk.], a rheto- 
rical figure, whereby we seem to deliberate and 
argue the case with others upon any matter of 
moment. — Encyc. Lond. 

Anacoluthon, or anacoluthus [fr. dtcoXovOocy 
Gk.], a rhetorical figure, when a word that is 
to answer another is not expre.«wed. — Ibid. 

Anacrisis [fr. araKpimcy Gk.], an investiga- 
tion of truth, interrogation of witnesses, and 
inquiry made into any fact, especially by tor- 
ture. — Ib. ; Civ. Law. 

Anagraph, a register, or inventory. 

Analogism, an argument from the cause to 
the effect. 

Analysts. By 23 & 24 Viet. c. 84, s. 2. In 
the city of London and the liberties thereof the 
Commissioners of Sewers of the City of London 
and the liberties thereof, and in all other parts 
of the metropolis the vestries and district 
boards acting in execution of the Act for the 
better Local Management of the ll^tropolis in 
England and Ireland, the Court of Quarter 
Sesrions of every county, and the town council 
of every borough having a separate Court of 
Quarter Sessions, and in Scotland the Com- 
missioners of Supply at their ordinary meet- 
ings for counties, and town councils within 
their several jurii^ictions, may, from time to 
time for their respective city, districts, coun- 
ties, or boroughs, appoint and remove or 
more persons possessing competent medical, 
chemicid, and xnicroscppical knowle^ as 
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arndlysts of all articles of food and drink pur- 
chased within the said city, metropolitto dis- 
tricts, counties, or boroughs, and may pay to 
such analysts such salary or allowances as they 
may think fit; but such appointments and 
removals shall at all times be subject in Great 
Britain to the approval of one of Her Majesty’s 
principal secrefciries of state, and in Ireland to 
that of the Lord Lieutenant. 

Anarchy [fi:. dvapx^«) Gr^., absence of go- 
vernment j, that state of commotion that arises 
when a government has lost its power. 

Anathematize, to pronounce accursed by 
ecclesiastical authority, to excommunicate. 
Encyc. Lond. 

Anatocism [fr. dvd and TOKoCf Gk.]], taking 
usurious interest for the loan of money ; when 
compound interest is extorted, or the interest 
of several years are added together as principal, 
upon which interest is required. Interest 
upon interest. This is the worst kind of usury, 
and has been severely condemned by the 
Koman law, as well as by the law of most 
other nations. 

Anatomy act, 2 & 3 Wm. IV. c. 75. 

Ancestor, one that has^ gone befi)rc in a 
family ; it differs from predecessor, in that it 
is applied to a natural person, and his pro-r 
genitors, while the latter is applied to a cor- 
poration, and those who have held offices before 
those who now fill them. — Co, Litt. 78 h. 

Ancestral, or ancestrel, that which has 
relation to ancestors. — Blount, . • 

Anchor, a measure containing ten gallons. 
Lex Merc. 

Anchorage, a duty taken irom 'the owners 
of ships for the use of tlie havens where they 
cast anchor.— Arth, Trevor Ann, 

Ancient [fr. antet Lat. ; antesy Prov. ; anzi, 
It.; before; whence anzianoy anueuy belonging 
to former times]] demesne, a tenure existing in 
certain manors, which, though now granted to 
private persons, were in the actual possession 
of the Crown, in the times of Edward the Con-r 
fessor and William the Conqueror, and^appear 
to have been so by the great survey* in the 
Exchequer called Domesday-Book, and, there- 
fore, whether lands are ancient demesne or not, 
is to be tried only by this book, called in con- 
sequence Liber Judicatorius ; but the question 
must be tried by a jury whether lands be 
parcel of a manor, which is ancient demesn<^ 
being a question of fact. It is a species 
of copyhold, which differs, however, from 
common copyholds in certain privileges, but 
yet must be conveyed by surrender, accor- 
ding to the custom of the pianor. There 
are three sorts — (1) where the lands ^re held 
freely by the king’s grant; (2) custom^y 
freeholds, which are held of ^ masior in ancient 
demesne, but not at the lord’s will, although 
they are conveved bv surrendcri ojr and 


admittance; (3) lands held by copy of court- 
roll at the lord’s will, denominated copyholds 
of base tenure. Consult Watkins or Scriven 
on Copyholds. 

Ancient lights, the enjoyment of light for 
twenty years and upwards. 

Ancient writing, documents upwards of 
thirty years old. 

Ancients, gentlemen of the Inns of Court 
and Chancery. In Gray’s Inn the society 
consists of benchers, ancients, barristers, and 
students under the bar ; and here the ancients 
are of the oldest barristers. In the Middle 
Temple, those who have passed their readings-, 
are termed ancients. The Inns of Chancery 
consists of ancients and students or clerks ; 
from the ancients a principal or treasurer is 
chosen yearly. 

Ancienty, eldership or seniority. 

Ancillaiy [fr. ancillay Lat.j, that which 
depends on, or is subordinate to, some other 
decision. — Enc, Lond. 

Anewyn, a stated allowance of provision 
allotted to the officers of the court in their 
lodgings ; the term appears to be put in oppo- 
sition to cwynos {cacna) supper, as being a 
privileged private allowance for that meal; 
the cwynos being the public evening meal. 
Ancivyn is translated ccena in some Latin 
copies of the ancient Welsh laws. — Anc, Inst. 
Wales. 

Andaga, or Andseg, a day or term appointed 
for hearing a caujie : hence Andagfaiiy to ap- 
point the day. — Anc. Inst. Engtand. 

Andena, a swath or line of grass or com in 
mowing, or as much ground as a man can 
stride over at once. — Jacob. 

Anderida, Newenden in Kent, 

Andreapoits, St. Andrew’s in Scotland. 

Andria mulier, a female hermaphrodite. 
Androcoetesis [fr. avdyoKoireuty Gk.], the 
infamous act of sodomy. 

Androgynus [fr. dvijp, aySpocy Gk,, man, 
and yj/yijf woman], a hermaphrodite. 

Androlepsy, the taking by one nation of 
the citizens or subjects of another, in order 
to compel the latter to do justice to the 
former. 

Anelacius, a short knife or dagger. — Mat. 
PariSy 277. 

Anfeldtyhde, or Anfealtihle, a simple accu- 
sation. — Saxon. 

Angaria [fir. dyyapefa, Gk.], personal ser- 
vice, which tenants were obliged to pay to 
their lords. Improving of ships.— . 

Angel, an ancient English coin of the value 
of ten shillings — Jacob. 

. Angelica vestis, a monkish garment which 
laymen put on a little before death, in order 
to diave the benefit of the monks’ prayers. 
Moneist. tom. i. fi32. 

Anghyvaroh [fr. an, cyvarch, unquestion^ 



able], a term used for tbe articles which were 
exclusively the property of a man or woman, 
and not subject to division upon a separation 
ensuing. A fine for committing certain actions 
without permission. — Anc. InsU Wales. 

Angimlarianum MonasteriTun, the city of 
Ely in Cambridgeshire. It is the only city 
in England not represented in Parliament. 

Angild [fr. an, one, and gild, payment, 
mulct, or fine. Sax.], the single valuation or 
compensation of a criminal. Twigild was the 
double, and trigild the treble, mulct or fine. 
Laws of Ina, c, 20. 

. Angliae Juna in omni cam lihertatis dant favo~ 
rent. Fortesc. c. 42. — (The laws of England 
in every case of liberty are favourable.) 

Anglican Church, the established Protestant 
Church of England and Ireland. 

Ang3llde, the rate fixed by law, at which 
certain injuries to person or property were to 
be paid for j in injuries to the person, it seems 
to be equivalent to the ‘ wer,’ i. o. the price 
at which every man was valued. It seems 
also to have been the fixed price at which 
cattle and other goods were received as cur- 
rency, and to have been much higher than the 
market price, or ceap-gild. — Anc. Inst. Eng- 
land. 

Anhlote, a single tribute or tax, paid accord- 
ing to the custom of the country, as scot and 
lot. — Leges Wm. I. c. 64. 

Anichiled, annulled, cancelled, or made void. 
JBlount. • 

Aniens or Abiient, void, of no force or cfiect. 
P. N. B. 214. 

Animalia fera, si facta sint mansueta, et ex 
consuetudine eunt et redeunt, volant et rSvolant 
ut cervi cygni, ^c., eo usque nostra sunt, et ita 
intelliguntur quamdiu habuerunt anirnam rever- 
tendi. — 7 Co. 16.— -(Wild animals, if they be 
made tame, and are accustomed to go out and 
return, fly away and fly back, as stags, swans, 
&ij^, are considered to belong to us so long as 
they have tlie intention of returning to ^.) 

Animals may be divided into— » 

(1) Domestic animals, or animals not natur- 
ally mischievous, such as dogs or oxen. 

(2) Animals mansuetce natures, such as sheep 
and cows. 

(3) Animals that are naturally dangerous 
and ferocious, such as lions, bears, &c. 

(4) Animals ferm natures (which are unre- 
claimed), such as hares, pheasants, partridges, 
&c. — Browne's Actions, 369. 

By 24 & 25 Viet. c. 97, s. 40, the unlawful 
jEind malicious killing, maiming or wounding 
of cattle is a felony, punishable by penal servi- 
tude for a term not exceeding fourteen and not 
less than three years, or imprisonment for any 
term not excee^ng two years, with or withput 
hard labour, and with or without solitary con- 
finement. 


By s. 41, the unlawful and malicious killings 
maimiag or wounding any animal not being 
cattle, but being the subject of larceny at com- 
mon lawf or being ordinarily kept in a state of 
confinement, or for any domestic purpose, is 
an offence punishable on summary conviction 
by imprisonment and fine in addition to the 
amount of tlie injury done. 

By 12 & 13 Viet. c. 92 (amended by 17 & 18 
Viet. c. 60), if any person shall cruelly beat, 
ill-treat, over-drive, abuse, or torture any horse, 
mare, &c., <&c., or any other domes^ animal, 
he shall forfeit 5/. for every such oSence, re- 
coverable before a justice of tlie peace in a 
summary way ; and if by such misconduct he 
injures the animal, c.- any person or property, 
a further sum of lOZ. to the owner or person 
injured. 

The act also contains provisions imposing 
penalties against conveying such animals in 
such manner or position as to subject them to 
unnecessary pain or suffering ; against bull- 
baiting and cock-fighting. It contains, also, 
provisions for the regulating of the business of 
slaughtering of horses and other cattle not in- 
tended for butcher’ meat ; and also for sup- 
plying food and watef to animals impounded. 

Animus, an intent. 

Animus canoellandi, the intention of de- 
stroying or cancelling. 

Animus furandi, the intention of stealing. 

Animus manendi, the intention of remaining. 

AniijLUS morandi, the intention of remaining. 

Animus rebipiendi, the intention of re- 
ceiving. 

Anmus reyertendi, the intention of re- 
turning. 

Atnimus re'^oandi, the intention of re- 
voking. 

Anmus testandi, the intention of willing. 

Animus ad se omne Jus ducit, — (Intention 
attracts all law to itself.) 

^ni?nus hominis est anima scripti. 3 Bulst* 
67. — (The intent of a man is the soul of his 
writing.) 

Ann* or annat, half year's stipend, over and 
above what is owinc for the incumbency, due 
to a minister's reli^ child, or nearest of kini 
alter his decease. — Scotch Law. 

Anna, a piece of money, the sixteenth part 
of a rupee. — Indian. 

^ Annales, yearlings or young cattle fiK>m one 
to two years old. — Cowel. * 

Annats, or Annates |]fr. primtiai, Lat.], 
first fhiits of a spiritual liidng.— de ta 
Ley, 40. 

Annealing of tile [fr. onoslan. Sax.; accendo^ 
Lat. ; or rather fr. niello. It. ; nigellum, m. Lat. ; 
a kind of black enamel on gold and silver], 
burning or h^dening tiles, which are made of 
burnt clay, and are used for covering houses. 
17 Edw. I V. c. 4. 
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Annexation, the union of lands to the Crown 
j|nd declaring them inalienable. Also the ap- 
propriation of church-lands by the Crown, and 
the union of land lying at a distance from the 
kirk to which they belong, to a kirk to which 
they are contiguous. — Scotch Law. 

Anniented, abrogated, frustrated, or brought 
to nothing. — Litt. c. 3, s. 741. 

Afini nubiles, marriageable years of woman, 
i. e. 12 years. — 2 Co. Litt. 434. 

Anniversary days, solemn days appointed 
to be celebrated yearly in commemoration of 
the death or martyrddVn of saints ; or tlie days, 
whereon, on the return of evc^ year, men 
were wont to pray for the souls of dead friends, 
according to the custom of the Roman Catho- 
lics, mentioned in the statute of 1 Edw. VI. c. 
14 ; Lib. Rames, s. 134. It is a day annually 
observ'cd at our two Universities, in grati- 
tude to their founders and benefactors. It 
was anciently called year-day or »nmc?-day. 
Jacob. 

Anno Domini (abbreviated A.D.), the 
Christian computation of time, from the incar- 
nation of our Saviour Jesus Christ, which is 
generally inserted in the d.^tesW public writ- 
ings, and private assumi^jes, together with the 
year of the sovereign’s reign, although both are 
not necessary. It is called the ‘ Vulgar iEra.’ 
Scaliger, a high authority in chronology, classes 
the date of the Nativity of the Saviour among 
the mysteries that will never be discovered. 
Gresswell advances as a conjcctu;’e, thaUthe day 
of the Nativity is that on which the Paschal 
Lamb was set apart preparatory to the sacri- 
fices, that is on the tenth of Ni,san, answering 
to the 5th of April, in the year of Rome 750, 
four years before the vulgar a;r|^. The Romans 
began their lera from the building of Rome, 
753 B. C.*; the Greeks computed time by 
Olympiads, first observed by the Ida3i Dactyli, 
B. C. 1453. — Lempriere ; Maebride's Diates^ 
earon. * 

Annoisance, or Annoyance [fr. annoiare^ 
It. ; ennuyer^ Pr.], any hurt done to a place, 
public or private, by placing anything thereon 
that may breed infection, nr by encroachment, 
or such like means. It i^he same as noisance 
or nuisance. — 22 Hen. VIII. c. 5. 

Annonse oiviles, rents paid to monasteries. 

Annotation, the designation of a place of 
deportajbion ; the citing of an absentee ; th^ 
prince’s answer on a doubtful point of law. 
Civil Law. 

Annual pension, a yearly profit or rent. 
Scotch Law. 

Annua pensione, an ancient ^writ to provide 
the king’s chaplain, if he had no preferment, 
with -a pension. — ifey. Oriy. 165, 307. 

Annuale, the yearly rent or ^ income of a 
prebendary. — Cowel. 

!. Annualia, a yearly stipend assigned to a 


priest for celebrating an anniversary, or for 
saying continued masses for the soul of a 
deceased person. — Blount. 

Annuity, properly so called, is merely per- 
sonal property, and not at all connected with 
realty, although it is frequently ranged under 
incorporeal hereditaments, issuing out of land, 
and even the legislature treats it sometimes as 
a rent-charge, from which it materially differs. 
3 & 4TVw. IV. c. 27, s. 21. The words * an- 
nuity ’ and ‘ rent charge ’ are frequently used 
as convertible terms. 

An annuity is a periodical payment of money 
either bequeathed as a gift, or secured by the 
personal covenant or bond of the payer. It is 
mostly charged upon personalty. 

Although an annuity may be made a per- 
sonal hereditament by granting it to the payee 
and his heirs, upon whom it will descend, if 
not disposed of, though totally unconnected 
with realty ; yet, not being a tenement, it can- 
not be entiiiled, nor can there be a remainder 
of it. If, then, an annuity be gi’anted to A, 
and the heirs of his body, it is a conditional 
personal fee, and may be alienated by A after 
is.sue is bom to him. — Co. Litt. 20 a. An an- 
nuity to A ‘ for ever ’ will pass to A’s per- 
sonal, not his real, representatives. — 11 Sim. 
158. 

It is not now usual to grant inheritable or 
perpetual annuities ; because if a person grant 
tliat he and his heirs will pay a yearly sum to 
A and his heirs ;; or covenant or give a bond 
that he and his heirs will pjfy such an an- 
nuity, the heirs will not be liable unless 
they inherit sufficient descendable lands or 
hereditaments. — Co. Litt. 144 h. But the 
executors or administrators will be bound so 
far as they have assets, whether they are named 
or not. — Co. Litt. 209 a. And Equity would 
compel the personal representatives, so far as 
they have assets, to set aside a sufficient fund 
to answer such an annuity, the annuitant 
haviqg the absolute disposition of such fund. 
Smith v. P^buSf 9 Ves. 574. As to the per- 
sonal representatives of an heir, who had real 
assets by descent from the ancestor who cre- 
ated the personal annuity. Equity would com- 
pel them to set aside so much of the heir’s 
personal estate as would be sufficient to answer 
the personal annuity, so far as the value of the 
real assets descended to the heir .would extend. 
They are generally created for life, pour autre 
visy or for a certain number of years deter- 
minable upon given lives, and thence called • 
contingent annuities, or for a term of years, 
and so are annuities certain. 

A perpetual.annuity granted in consideration 
of a sum of money advanced, differs fmm a 
loaa at interest in this— that the ''grantee 
has no right to demand back his principal, 
which is entirely sunk, but must be content 
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to receive the annuity which he has purchased, 
as long as it shall please the other party to con> 
tinue it: but the annuity is in its nature 
redeemable at the option of the grantor, who 
is thus at liberty to discharge himself from any 
further payments by returning the money 
which he has borrowed. It may, however, be 
agreed between the parties that the I'edemption 
sliall not take place for a certain number ofyears. 

An annuity for life or years is not redeem- 
able in the same manner ; but it may be agreed 
by the parties to the contract that it shall be 
redeemable on certain terms ; or it may after- 
wards be redeemed by consent of both parties. 
Equity will decree a redemption upon the 
ground of fraud or gross inadequacy. 

»An annuity may be bequeathed. It may 
be either created by, or, if already existing, 
may be transmitted by, will. A created annuity 
is a general legacy, and will abate with the 
other legacies upon a deficiency of assets. A 
personal annuity of inheritance will pass under 
a general bequest . — Auhin v. Daly^ 4: B. ^ A. 

59. • 

An annuity is frequently resorted to as a 
means of borrowing money, where the bor- 
rower has not any available security ; the bor- 
rower undertaking to pay an annuity during 
his own life, instead of interest and the return 
of the loan. The borrower is the grantor, and 
the lender is the grantee, of sueh annuity. 

Again, a person desirous of increasing his 
income, an^I having, perhaps, no relations fi»r 
whom he wishes to provide, may sink the 
capital he possesses, and purchase an annuity 
for his life. While the Government offers 
the best and safest security for the due pay- 
ment of a purchased annuity, joint-stock com- 
panies and private speculators hold out higher 
rates of interest, which, however, are not 
always preferable, seeing that certainty of 
payment is the grand desideratum. See 10 
Gpo. IV. c. 24, 2 & 3 Wm. IV. c. 59, and 
1 & 2 Viet. c. 49, as to annuities granted by 
the Commissioners for the Reduction 5f the 
National Debt ; and 3 & 4 Wm. IV. c. 14, 
and 7 & 8 Viet. c. 83, as. 8 «& 9, as to such 
grants by Savings’ Banks. Stock in^e public 
funds is a species of annuity, regulated by 
particular Acts of Parliament. 

An annuity cannot be created or assigned or 
released inter vivos without a deed . — Gerard v. 
Boden ; Hetl. 80 ; Manners Casey 7 Co. 28 b. 

While the 17 & 18 Viet. c. 90, wholly re- 
pealed from the 10th of August, 1854, the 53 
Geo. III. c, 141, except so much thereof as 
repealed the 17 Geo. III. c. 26 ; the 18 Viet, 
c. 15, after reciting that by reason of the re- 
peal of this act, purchasers were no longer 
enabled to ascertain by search what life-annui- 
ties or rent- charges may have been granted by 
iheir vendors or others, enacted by i^. 12 as 



follows :—^Any annuity or lent-charge granted 
after 26di of April, 1856, otherwise than by 
marriage settlement for one or more life or 
lives, or for any term ofyears or greater estate 
determinable on one or more life or lives, shall 
not affect any lands, tenements or heredita- 
ments as to purchasers, mortgagees, or credi- 
tors, unless and until a memorandum or minute 
containing the name, and the usual or last 
known place of abode, and the title, trade 
or profession of the person whose estate is 
intended to be affected thereby, and the date 
of the deed, bond, instrument, or 'assurance 
whereby the»^annuity or rent-charge is granted, 
and the annual sum or sums to be paid shall 
be left with the seni -r master of the Court of 
Common Pleas at Westminster, who shall 
forthwith enter the particulars aforesaid in a 
book in alphabetical order by the name of the 
person whose estate is intended to be affected 
by the annuity or rent-charge, together with 
the year and the day of the month when every 
such memorandum or minute is so left with 
him ; and he shall be entitled for every such 
entry to the sum of two shillings and sixpence, 
and all persons^ shall be at liberty to search the 
same book, together with the other books or 
registers in the ofHce, on payment of the sum 
of one sliilling. 

The 14 th section excepts annuities or rent- 
charges given by will from tlie act. 

As to bankmptcy of the grantor of an an- 
nuity, gee 24 & 25 Viet. c. 134, ss. 176, 176; 
as to his insolvency, see 1 & 2 Viet. c. 110, 
s. 80. 

% 

The most expeditious remedy to recover the 

arrears of a personal annuity is an action of 
debt upon the deed. An action of covenant 
will lie ; and if judgment by default be re- 
covered, a reference to the master to compute 
the arrears is obtained. Where there is it 
bond, an action for its penalty may be brought, 
and a scire facias issued upon the judgment as 
the arrears become due from time to time. 

Annuities of teinds, i. e. tithes, are 10a. out 
of the boll of teind wheat, 8s. out of the boll of 
beer, less out of the boll of rye, oats, and peas, 
allowed to the Crown yearly out of the teinds 
not paid to bishops, or set apart for other pious 
uses , — Scotch Law. 

Annuity-tax, an impost levied annually in 
Scotland for the maintenance of the ministers 
of religion. It is abolished in Edinburgh and 
Montrose by 23 <fc 24 Viet. c. 60, which intro- 
duces a new scheme. 

Annulum et baculum, a ring and pastoral 
staff or crosier, the delivery of which by the 
prince was th^ ancient mode of granting inves*^ 
titures to bishoprics. — 1 Bl. Com. 377. 

Annus de^berandi, the year allowed by the 
Scottish law for the heir to deliberate whether 
he will enter u^n his ^cestor^s lands and 
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represent him. Entry has very serious effects, 
and, therefore, this time is given for considera- 
tion; it commences at ancestor’s death, 
unless in the case of a ^sthumous heir, and 
then from his birth . — Scotch Law. 

AnnuBt dies, et vastuin [Lat.] (F^ar, day^ 
and waste). See An jour et Waste. 

' Annn a luotus* the year of mourning, during 
which the widow, by the ordinances of the 
civil law, could not marry, to prevent the 
inconvenience of a widow bearing a child, 
which, by the period of gestation, might be the 
child either of her deceased or her present 
husband. — Cod^ 5, 9, 2. 

Anomy [fr. dyofxlaj Gk.], lawlessness, breach 
of law. 

A non posse ad non esse sequitur argnmentum 
necessarie negative^ licet non affit'tnative. Hob. 
836. (An argument necessarily in the nega- 
tive follows from the not possible to the not 
being, though not in the affirmative.) 

Anon, An, A, abbreviation for anonymous. 
Anonymous partnerships in Ireland. See 
21 & 22 Qeo. III. c. 46 (Irish). 

Anrhaith [a/i-rAaeVA, lawless], spoil. — Anc. 
Inst. Wales. ' « • 

Anrhaith-oddev, spoliation, sufferance. A 
term used when a person’s goods were confis- 
cated and seized by the lord.— 

Anrhaith-gribddail, pilfering, spoliation. A 
term for the graver spoliation to be exercised 
towards a homicide. — Ibid. 

Ansel, or Ansul, an ancient n^ode of 
weighing by hanging scales or hooks at either 
end of a beam or staff, which, being lifted by 
the middle, showed the equality or differ- 
ence between the weight at one end, and the 
thing weighed at the other.— Femes de la 
Ley^ 66. 

Answer [fr. andswarian, A.-S. ; andswer, 
Goth.; antwoordy Belg.], reply, counter-speech. 

Answer in Chancery. When a defendant is 
advised to take the judgment of the Court upon 
tlje whole case, or any part of it, as made by 
the parties on both sides, he files an answer (for 
further details see Mit. PL 15, 123, 12T, 357- 
381 ; Sto. Eq. PI. c, xviii. ; 1 Z). P. by H. 
675-760, and Smi. Handb. 199-240) either to 
the whole bill or to such parts of it as are not 
covered by a demurrer or plea, where a com- 
bined defence is resorted to. 

An answer to a bill seeking relief consists 
of two parts — (1) The defence or several 
defences to the case made by the bill, in order 
to apprise the plaintiff of the nature of the 
matter intended to be set up, and to enable 
the defendant take advanta^ of it ; for a 
defendant cannot avail himself m any defence 
not stated in his answer. (2) The examination 
for discovery as to which inten^gatories are 
filed. See Interrooatort. It is desirable (if 
ptaotioaMe)* to keep these parts distinct and 
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separate from one another. An answer must 
. not contain inconsistent defences, or an alterna- 
tive of inconsistent defences, for that would be 
to deprive the defendant of the benefit of either, 
and to entitle the plaintiff to a decree. 

An answer eitlflh' traverses, i, e. denies, or 
confesses and avoids the statements of the bill, 
and alleges matter shewing the defendant’s 
rights in the subject of the suit, or it admits 
the truth of such statements, and, alleging ad- 
ditional circumstances or otherwise, submits 
the case as thus made to the judgment of the 
Court. 

The general rule is, that if a defendant sub- 
mit to answer, he must answer fully ; but a 
defendant is not bound to answer any statement 
or charge in the bill, unless q;)ecially and par- 
ticularly interrogated thereto ; nor is a defend- 
ant bound to answer any interrogatory, except 
those interrogatories which such defendant is 
required to answer ; and where a defendant 
answers any statement or charge in the bill, to 
which he is not interrogated, only by stating 
his ignorance of4he matter so stated or charged, 
such answer will be deemed impertinent. — 
neral Orders^ March 6, 1860, xv. 3. A defen- 
dant may, however, answer any matter tending 
to the strengthening of his defence to which he 
is not interrogated. The answer of a defendant 
may contain, not only his answer to the plaintiff’s 
interrogatories, but such statements material to 
the case as he may think it necessary or advis- . 
able to set forth therein ; and the answer must 
be divided into paragraphs nu!»bered consecu- 
tively, each paragraph containing, as nearly as 
may be, a separate and distinct statement or 
allegation. — 15 & 16 Viet. c. 86, s. 14. 

The general rule, just mentioned, is narrowed 
in its operation by Gen. Ord. March 6, 1860, 
XV. 4, which directs that a defendant may 
by answer decline answering any interro- 
gatory, or part of an interrogatory, from an- 
swering which he might have protected himg^lf 
by demurrer ; and that he may so decline, not- 
withstanding his answering other parts of the 
bill, from which he might have protected him- 
self by demurrer. 

This cider applies only to cases where a 
defendant could have protected himself from 
answering by a demurrer, but a defendant is 
not bound to answer to matters which are scan- 
dalous, or impertinent, or immaterial, or irrele- 
vant, or which may subject him to any penalty, 
forfeiture, or punishment, or which would 
involve a breach of professional confidence, or 
disclose facts as to his own title. In these cases, 
if a defendant do not defend himself from a 
discovery by a demurrer or plea, he is per- 
mitted by answer to insist that he is not 
obl^ed to make the discovery ; but the plain- 
tiff may except to the defendant’s answer as 
sufficient, whereupon it will bf determined 
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by the Court whether the defendant ia, or is 
not, obliged to make the discovery. — Sto. Eg, 
PI. s. 846. The defendant, if he had raised 
the defence at the hearing of ibe cause, will 
generally be entitled to the same advantage by 
this mode of defence, as heilirould have had by 
demurring or pleading. — 1 D. P. by H. 680. 

A defendant must answer positively as to a 
fact charged to be within his own knowledge, 
unless it took place more than seven years 
ago, when he may answer it as to his remem- 
brance or belief only. If a feet be not within 
his own knowledge, the defendant must an- 
swer as to hif information and belief. 

An answer must be full and perfect, stating 
fects and not indulging in arguments, and be 
certain in its allegations so fer as it is prac- 
ticable. 

It must be direct and not evasive, for an 
evasive answer is in effect no answer, and will 
be liable to be taken off the file of the court. 
An answer must be particular, precise, and full 
to all the material inquiries of an interrogatory; 
but if the inquiry be immaterial, i. e. if the 
defendant’s admission would neither assist the 
plaintiff’s equity, nor advance his claim to 
relief, it needs not bo answered. It is not 
enough merely to answer the charges (if any) 
literally, but the substance of each charge must 
either be confessed or traversed. 

Where a defendant has in his power the 
means of acquiring the information necessary 
to enable hipi to give the discovery called for, 
he is bound toitnake use of shch means, what- 
e'C^er pains or ti'oublo it may cost him. 

If a defendant deny a fact, he must traverse 
it directly, and not by way of negative pregnant, 
i. e, such a form of negative expression as may 
imply, or carry within it, an affirmative (sec 
Negative Pregnant) ; and if he have received 
any part, he must set forth what part. Prepara- 
tory to Lord Bacon’s interview with James L 
upon his diigi'ace (a.d. 1621), he made some 
notes, which are preserved, of the topics he 
was to use : — ‘ The law of nature teaches Ihe to 
speak in my own defence. With respect to this 
charge of bribery, I am as innocent as any 
bom on St. Innocent’s Day ; I never had bribe 
or reward in my eye or thought when pronounC’- 
ing sentence or order' A clear negative preg- 
nant, admitting that the bribes had been re- 
ceived, although he was not influenced by them 
in giving judgment, — 2 Camp. Lives of the 
Chancellors^ 404. 

It is, however, the general practice, where 
an interrogatory requires the defendant to set 
forth a genersd account, or to answer as to 
monies received, or as to documents in his 
possesion, to set forth the account or a list of 
the sums, or documents, in one or more 
schedules annexed to the answer, which tne 
defendant prays may be taken as part of his 


answer, and suidi practice is very convenient, 
and in many cases indispensable. It may also 
be resorted to by the defendant, for the pur- 
pose of shewing the nature of his own case, or 
of strengthening it, even though there is not 
anything in the bill itself, or in the interro- 
gatory, which may render a schedule neces- 
sary. 

Instructions fer the preparation of an answer 
are laid before counsel. They consist of a copy 
of the bill, a copy of the plaintiff’s interroga- 
tories in half margin on the right hand of the 
paper, and the defendant’s proposed answers 
written opposite to tlie several interrogatories, 
with any additional facts, which are deemed 
essential in aid of the defence. The draft, 
drawn, settled, and signed by counsel, idiould 
be read to the defendant, and should any ma- 
terial alterations suggest themselves, it should 
be again submitted to counsel fer revision. 

The form of an answer is set forth in Schedule 
C to Gen. Ord. March 6, 1860, which is to 
be adopted with such variations as the nature 
and circumstances of each particular case may 
require. — Ord. xvi. 

Whether the*phiintiffin any suit commenced 
by bill does or does not require any answer ftom 
the defendant, or any one or more of the de- 
fendants to the bill (in case of an amended bill, 
the time will run from service of a copy of it 
pursuant to Order ix. 20), such defendant or 
defendants, may, yfSthout any leave of the 
Court, put in an answer or a demurrer (see 
Demurrer), of a plea (see Plea), to the 
plaintifTs bill within the time now allowed 
to the defendant for demurring alone to a 
bill (i. e. 12 <£iys), or within such other time 
as may be fixed by any general order of Ihe 
Lord Chancellor (no order has yet been pro- 
mulgated) ; but after that time a defendant 
or defendants not required to answer the 
plaintifTs bill cannot put in an answer, or 
demurrer, or plea, without leave of the Court, 
whose power to grant further time for answei^^ 
ing a bill remains in full force, and is not in 
anywise prejudiced or affected by the new 
law. When the Court grants further time to a 
defendant for answering the bill, the plaintiff’s 
light to move for a decree is in the meantime 
suspended. 

A defendant required to answer a bill must 
file his answer or demurrer, not demurring 
^one,. or plea, within twenty-eight days from the 
delivery to him, or his solicitor, of a copy of 
the interrogatories (see Interrogatory) which 
he is required to answer ; the Court having 
however full power to enlarge such period, 
from time to time, upon application being 
made to a Judge at chambers for such purpose. 
15 & 16 VicL 0 . 86, 8. IS, and Oen. Ord. 
March 6, 1860, xxxvii. 4 & 8. 

The day on which an order that the plaintiff 
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give security for costs is served, and the time 
thenceforward, until and including the day on 
which such security is given, is not to be 
reckoned in the computation of time allowed 
to a defendant to plead, answer or demur, or 
otherwise to make his defence. — Ord. xxxvii, 
r* 14. 

The application for further time must be 
made to the Judge at chambers to whose 
Court the cause is attached, unless it be during 
vacation, when the vacation Judge acts for the 
others. The form of application is by a sum- 
mons, prepared by tlie defendant’s solicitor, 
impressed wi^ a 3s. stamp, and sealed by the 
Judge’s clerk. A copy of this must be served 
upon the plaintiff’s solicitor two clear days 
before its return, and another copy unstamped 
left in chambers. The evidence in support of 
the application may be by affidavit, the office 
copy of which, and not the original, is read in 
chambers, and it should shew a case of dili- 
gence on the part of the applicant, and that the 
time allowed was insufficient for the prepara- 
tion of the answer. Previous notice of reading 
the affidavit should be given to the plaintiff s 
solicitor; and, if required by him, a copy 
must be furnished, he paying for it at the 
rate of Ad. per folio. On the first application 
further time is granted, almost, of course, 
even without an affidavit. The solicitor 
-should be prepared with a form of order on 
a 5s. stamp, as, if the application be granted, 
the order may be drawn up immediately after 
the hearing. But by special l^ave the return 
may be earlier. When the opposite party 
does not attend, there should be an affidavit 
of service ; but this may be pfoduced at any 
time during the day. It is, however, some- 
times dispensed with. The costs are in the 
discretion of the Judge. — 15 & 16 Vic^ c. 80, 
ss. 26, 28, 35 ; Order xxxv., rr. 5, 7, 27, 32 ; 
and xxxvi. 

If a defendant do not answer within these 
respective times, as the case may be, and do 
not procure an enlargement of the time, he is 
subject to the following liabilities: — ~ 

( 1 ) An attachment may be i.ssued against him. 

(2) He may be committed to prison and 
brought .to the bar of the Court. 

(3) The plaintiff may file a traversing note 
to this effect, * The plaintiff intends to proceed 
with his cause as if the defendant had filed an 
answer traversing the case made by the bih,’ 
or proceed to have the bill taken pro confesso 
against him . — Order xiii. r. 1. 

The engrossed answer on parchment must 
be signed by the defendant or his guardian ad 
litem or committee (if any)^ but when an 
answer is put in under a power of attorney, it is 
thought better to take the answer without any 
signature, than that the persoif to whom the 
iPQwer is given should mgn it in the name of 


the defendant. The power of attorney diould 
be recited in the order, which authorises the 
answer to be put in under it.— Bayley v. De 
Walhiers, 10 Ves. 441 (1805). 

Before an answer is sworn, sl jurat should be 
written at the end#f it, which must be signed 
by the person administering the oath. 

An answer is put in upon the defendant’s or 
his committee’s or guardian’s oath, adminis- 
tered to him in the form consonant with his 
religion ; but a peer or bishop merely wages 
his honor, and a Quaker or Moravian solemnly 
affirms in lieu of an oath. A corporation ag- 
gregate puts in an answer under their common 
seal, while a corporation sole 'appears and 
answers like a private person. A foreigner, 
not conversant with English, so as to answer 
in our vernacular language, may obtain an 
order as of course upon motion or petition, 
for an interpreter, and the answer being en- 
grossed in his own tongue, an English trans- 
lation of it is made by such interpreter upon 
parchment and annexed. The foreigner is 
then sworn to his answer ; the interpreter 
attending having been previously sworn both 
to interpret truly, and convey to the foreigner 
the language and meaning of the oath, and 
that the translation is true and just, to the 
best of his ability ; the jurat being adapted 
thereto. The same course of proceeding seems 
proper where the defendant is deaf and dumb. 
Where a defendant is blind, some other person 
must swear that he has truly, distinctly, and 
audibly read the tjontents of th^. answer to the 
defendant. The defendant must also swear to 
the answer. 

If ^ defendant be .illiterate, he is sworn, 
and makes his mark upon, instead of signing, 
the answer, which mark requires to be attested 
by a witness, who swears that he has truly, 
distinctly, and audibly read the contents of the 
answer to such defendant, and that he saw him 
make his mark thereto ; it is better, although 
not necessary, for the jurat to express that’ihe 
defendant, being illiterate, appeared to under- 
stand the answer . — Hill v. Earl of Bute^ 2 
Fowl, Ex. Pr, 10. See a form of jurat in the 
case of a heathen or disbeliever, Ramkissenseat 
V. Barker, 1 Atk. 19. 

If a defendant be imbecile, the Court will 
appoint a guardian ad litem to answer for him, 
and not permit his answer to be received 
without oath or signature . — Wilton v. Clifton, 
2 Hare, 536. 

If a wife join in one defence with her 
husband, relative to her own property, it ia 
considered the defence of the husband. A 
wife is entitled to put in an answer separate 
from her husband on these grounds : — (1) If 
the husband and wife are made defendants in 
right of the wife, and she claims an interest 
adverse to him ; (2) If the husband an^ wife 
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live separately and apart ; (3) If the husband 
is out of the jurisdiction ; ana (4) Where she 
disapproves of the deface her husband intends 
to make. In order to answer separately, an 
order of the Court must be obtained for the 
purpose upon a motion or jlitition as of course. 
The answer of a married woman, who is under 
age, cannot be taken either separately or jointly 
with her husband, until she has had a guardian 
ad litem assigned. 

When the Attorney-General is made a de- 
fendant, it is entirely in his discretion whether 
he will file a fiilL answer, or a general answer, 
stating merely that he is a stranger to the 
niatters contained in the bill, and that he hopes 
the interest of the Crown will be taken care of. 
His answer is merely signed by him. 

If a defendant bo in town, he is sworn or 
affirms, or attests upon honor before a clerk 
of records and writs (Is. 6d. being paid . for the 
oath by means of a stamp, Table of FeeSj ^c., 
January 30, 1857), or before a London Com- 
missioner to administer oaths, and take declara- 
tions, affirmations, and attestations of honor 
in Chancery, the fee being Is. Qd, (16 & 17 
Viet. c. 78, s. 2.) 

If he reside in the country, then he swears his 
answer with the same formalities as an aflidavit 
before a Commissioner to administer oaths in 
Chancery in England, who can also take affirm- 
ations and attestations of honor, the fee being 
2s. 6d. (16 & 17 Viet. c. 78, s. 1, and 15 & 16 
Viet. c. 86, s. 21, which abolishes commis- 
sions to take pleas, answers, disclaimers and 
examinations, within the jurisdiction of the 
Court of Chancery.) 

It may be here remarked, that all pleas, 
answers, disclaimers, examinations, affidavits, 
declarations, aflirmations, and attestations of 
honor in causes or matters depending in Chan- 
cery, and also acknowledgments required for 
the purpose of enrolling any deed in Chancery, 
are also sworn and taken in the same manner. 
Aif answer is sworn and taken in Scotland or 
Ireland, or the Channel Islands, or in any 
colony, island, plantation, or place under the 
dominion of her Majesty in foreign parts, 
before any Judge, Court, Notary Public, 
or person lawfully authorized ,to administer 
oaths in such country, colony, island, planta- 
tion, or place respectively, or before any of 
her Majesty’s consuls or vice-consuls in any 
foreign parts out of her Majesty’s dominions ; 
and the Judges and other officers of the Court 
of Chandery must take judicial notice of the 
Beal or signature, as the case may be, of any 
such Court, Judge, Notaiy Public, person, 
constil, or vice-consul attached, appended, or 
subscribed to any such plea, answer, or other 

document. . • 

All persons swearing, declaring, affirming, 
or attesting before any person authorized to 


adminififor oaths and take declarations, affirm** 
ationi^ or attestations of honor, will be liable to 
all such penalties, pimishments, and conse- 
quences for any wilful and corrupt false swear- 
ing, declaring, afilrming, or attesting contained 
therein, as if the matter sworn, declared, 
affirmed, or attested had been sworn, declared, 
affirmed, or attested before any Court or per- 
sons now by law authorized to lidminister oaths, 
and take declarations, affirmations, or attesta- 
tions upon honor. 

If any person forge the signature or the 
official seal of any Judge, Notary Public, or 
other person lawfiilly authorizedP to administer 
oaths, or tender in evidence any answer with 
a false or counterfeit cjgnature or seal of any 
such Judge, Court, Notaiy Public, or other 
authorized person attached orappended thereto, 
knowing the same signature or seal to be folse 
or counterfeit, every such person will be guilty 
of felony, and liable to the same punishment 
as any offender imder the 8 & 9 Viet. c. 113, 
intituled, ‘ An Act to facilitate the Admission 
in Evidence of Certain Official and other 
Documents.’ 

An answer, plea,*disclaimer or examination, 
whether talten by commission out of the juris- 
diction of the Court, or otherwise, is now filed 
without the oath of the messenger, and any 
alterations made therein previously to its being 
taken, must be authenticated according to the 
practice now in use with respect to affidavits, 
15 & 16 Viet. p. 86, ss. 22, 23, 24, 25. 

If a plaintiff will consent upon perusing the 
draft answer, and the Court will grant an order 
(which is obtained upon motion or petition of 
course, and properly passed and served), the 
oath or affirmation, or attestation of honor, 
and the defendant’s signature as well may be 
dispensed with ; and t^s is frequently done in 
amicable suits, and where the oath and signature 
cannot be obtained without delay and expense. 
No exceptions, however, can be taken to an 
answer thus filed. 

The answer is left with the Clerk of Records 
and Writs, in whose division the suit happens 
to be, properly endorsed with the solicitor’s 
name and address, who dufy files it. Notice 
of it must be given on the same day to the 
plaintiff’s solicitor. 

Antagoge, a figure in rhetoric, charging 
ai^ adversary, whose accusation is unanswer- 
able, with the same or other crimes.— 

Lond, 

Antanaclasis [Lat, fr. kvravaKXa^^ Gk., to 
repercuss], a figure in rhetoric, when the same 
word is repeatedjn a different, if mot in a con- 
trary signification ; as. In thy youth team some 
craft, that in old age thou mayest get thy living 
without craft. ^It is also a returning to the 
matter at the end of a long parenmesis, as, 
Shall that heart (which does not only f^l 
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tbem, but hath all motion of his life placed in 
them), shall that hearty I say, &c. — /did, 

Antanai^Oge ffr. aVrl, against, and avdycu, 
Gk., to take up], in rhetoric, a reply to an 
accusation by way of recrimination. — /did. 

Antedate, to date a document before the 
day of its execution. 

Antejuramentum, or prsejnranientnin, an 

oath taken by the accuser and accused before 
any trial or purgation. The accuser swore 
that he would prosecute, and the accused was 
to swear on the day of ordeal that he was 
innocent. — Leg. AthelUan apud Lamhardy 23. 

Ante litem motam [Lat.] {Before litigation 
ccmmenced). 

Antenati) those bom before a certain period, 
e. g. before marriage. 

Ante-nuptial, before matrimony. 

Anthorismus, in rhetoric, denotes a contrary 
description or definition of a thing from that 
given by the adverse party. Thus, if the 
plaintiff urge, that to take anything away from 
another without his knowledge or consent is a 
theft, this is called opoc, or definition. If the 
defendant reply, that to take a thing away from 
another without his knowledge br consent, pro- 
vided it be done with a design to return it to him 
again, is not theft, this is an avdoptapoQ. — Ibid. 

Auiticliresis [fr. dvri^priatQy Gk.J, in the 
civil law, a covenant or convention, whereby a 
person borrowing money of another engages or 
makes over his lands or goods to the creditor, 
with the use and occupation thereof,* for the 
interest of the money lent. This covenant was 
allowed by the Romans, among whom usury 
was prohibited; it was afterwards called Mort- 
gagey to distinguish it from a simple engage- 
ment, where the fruits of the ground were not 
alienated, which was called ViF-^a^e, i. e. 
vivum vadium. — Ency<^ Lond. The obsolete 
Welsh mortgage bears a resemblance to this 
kind of pledge. — 1 Domaty b. iii. tit. I. s. i. art. 
28; Stoiy on Baily 310. 

Anticipation, doing or taking a thing before 
the ap^inted time. 

Antient demesne. See Ancient Demesne. 

Antigrapher, the keeper of the — 

Anti^aphy, a copy or counterpart of a deed. 

Antigua. See 22 & 23 Yict. c. 13. 

Anti*manifesto, the declaration of a bellige- 
rent shewing that the war, as far as he is con- 
cerned, is defensive. 

Antinomy [fr. dvrl, against, and vopocy Gk., 
law], a contradiction between two laws or two 
articles of the same la-w. -^Encyc. Lond. 

Antipelarg^a, an ancient and righteous law, 
whereby chiidren were obligejl to furnish ne- 
cessaries to their aged parents. The ciconiay 
or stork, is a bird famous for the care it takes 
of its parents, when grown old. ^Hence, in some 
Latin writers, this is rendered lex dconiariay 
or the stork’s \avr.^Ibid. 


Antigua oustoma, a duly which was collected 
on wool, wool -felts, and leather. 

Antigua statute, the Acts of Parliament 
from Richard I. to Edward III. 

Antistitium, a monastery. — Blount. 

.^tithetarius, or anthetarius, the recrimi- 
nating upon the accuser of the same crime, 
which he has charged against the accused. 
CanutuSy c. 47. 

AntivestSBum, the Land’s End, in Corn- 
wall. 

Antona, the river Avon, in Warwickshire. 

Antrustions, companions-in-arms of a Ger- 
man feudal chief. 

Apatisatio, an agreement or compact. 
Uptony lib. 2, c. 12. 

Apertura testament!, a form of proving a 
will in the Civil Law by the witnesses ac- 
knowledging before a magistrate their having 
sealed it. — 1 Wm. Exs. 292, n. {(). 

Apiacum, Pap Castle, in Cumberland. 

Apices juris non sunt jura. — Co. Litt. 304. 
(Fine points of law are not laws.) The ingenidty 
of special pleaders would frequently sacrifice the 
spirit of our laws upon the altar of technicality, 
were it not for this maxim, which prevents 
subtle exceptions diverting the stream of justice. 
The Courts frequently regret the occurrences of 
technical objections to the pleadings, depriving 
parties of their just and moral rights, but 
perhaps, upon the whole, it would be a subject of 
deeper regret, if, in order that supposed justice 
should be done, a remedy should bft applied to a 
particular hardship, unsettling «the established 
rules of pleading, and introducing laxity aiid 
uncertainty. — Galloway v. Jackson 'y 3 Scotty 
N. P. 773. Recent statutes have exploded a 
mass of pleading technicality. 

Apograph, a copy, an inventory. 

Aporiare, to bring to poverty, to shim or 
avoid. — Wals. in B. 2. 

Apostacy, a total renunciation of Christianity, 
by embracing a lalse religion, or not any j*e- 
ligion at all. — 4 Bl. Com. 43. 

Apostare, to violate, break, or transgress. 
Blount 'y Leg. Edw. Conf. c. 35. 

Apostata capiendo, a writ formerly issued 
against an apostate, or one who had violated 
the rules of his religious order. It was addressed 
to the sheriff to deliver the defendant into the 
possession of the abbot or prior. — Meg. Orig. 
71, 267. 

Apostles [fr. dirdoToXoc, Gk., one sent']y brief 
letters of dismission given to an appellant from 
an Admiralty Court. They state the case and 
declare that the record will be transmitted. 
Civil Law. 

Apothecaries [fr. apothicaircy Fr. ; fr. hvo- 
OnKiit Gk.], persons who prepare medicines 
according to a physician’s prescription. Their 
practice in England and Wales is regulated by 
55 Geo. III. c. 194. See also 21 & 22 Viet. 
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c. 90 ; 22 Viet. c. 21 ; 28 Viet. c. 7 ; 28 & 24 
Viet. e. 66 ; and 25 & 26 Viet. c. 91. 

Appanage, or Apanage [6r. pantSy Lat., 
bread, whenee panavy apanar, Prov., to nour- 
ish], the provision of lands or feudal supe- 
riorities assigned by the kings of France for the 
maintenance of their younger sons, and also the 
allowance assigned to the prince of a reigning 
house for a proper maintenance out of the public 
chest. — 1 Hall. Mid. Ages, c. 1, p. ii. p. 88. 

Apparator, or Apparitor, a messenger, who 
cites and arrests offenders, and executes the 
decrees of the judges of the Spiritual Courts. 
Gowel. 

Apparator comitatns, an officer formerly so 
called, for whom the sheriffs of Buckingham- 
shire had a considerable yearly allowance. 
Hales' Sher. Acco. 104. 

Apparel, excess iny the penal laws against 
this luxury were repealed by 1 Jac. I. c. 25. 

Apparent heir, or appearand heir, also 
sometimes called heir presumptive, a person 
who is next in the line of succession to real 
property, to whom it will descend if he outlive 
the present owner, e. g. the eldest son of a 
man seised of real estate, to whom it will de- 
scend, if he outlive his parent dying intestate. 
In the Scotch LaWy he is the person to whom 
the succession has actually opened. Pie is so 
called until his regular entry on the lands by 
service or mfeftment on a precept of dare 
constat. — Scotch Diet. 

Apparleftient [fr. pareilleigienty Fr., in like 
n^anner], a resemblance or likelihood. — 2 
Mic. II. st. 1, c. 6. 

Appamra, furniture and implements. 
Blmtnt. 

Appeach, to accuse or bewray. 

Appeal [fr. appellatioy Lat.; appellevy Fr.], 
the removal of a cause JSrom an inferior to a 
superior court, for the purpose of testing the 
soundness of the decision by the inferior court. 
Criminally, it was an accusation by one private 
subject against another of some heinous cnirnc, 
demanding punidimcnt on account of the par- 
ticular injury suffered, rather than for the 
offence against the public. Criminal appeals 
were either capital or not capital: capital 
were subdivided into (1) appeals of death or 
mturder; (2) appeals of larceny or robbery; 
(8) appeals of rape ; (4) appeals of arson, 
which are all obsolete and superseded by 69 
Geo. m. c. 46 ; not capital were de pace, de 
plagisy de imprisonamentOy and mayhem, super- 
seded by actions of trespass.— ZcacA’s Hawk. 
P. C. ii. 285. Consult KendalVs Arguments 
on Trial hy Battel, 

Appeal to Borne, abolished by 24 Hen. 
VIII. c. 12, and 25 Hen. VHI. c. 19, 21. 

Appearance, personal presence, a beiilg 
present in Court. When a person is served 
with a summoning process from a Court he 


TOnerally comes into such Court to de^d 
himself ^ entering an appearance with the 
proper omcer. 

There are several modes ffir a defendant to 
appear : — 

(1) in person. 

(2) by attorney. 

(3) by guardian. 

(4) by committee. 

1. A defendant, who intends , to resis); the 
plaintiff’s suit in Chancery, and take the 
Court’s decision upon ^the subject litigated, 
should enter an appearance at the Becord and 
Writ Clerk’s Office, Chancery jLane, London, 
within eight days after service of the printed 
or written copy of the bill, either in person or 
by his solicitor, which latter is the safer and 
more usual course. A general authority to 
act for his client is sufficient for a solicitor to 
defend a suit, since it needs not be a special 
authority for the purpose . — Wright v. CastlCy 
3 Mer. 12. When a husband and wife are 
defendants, the husband should appear for 
himself and wife. Infants, idiots, and lunatics 
appear by a gu^di^n ad litem. 

There are six kinds of appearances : — 

(1) Grat/s, when a defendant appears before 
he is cited, upon learning that a bill has been 
filed against him. This anticipatory appear- 
ance is resorted to, when a defbndant desires 
to make an immediate application to the Court. 
A defendant may also appear gratis at the 
hearing,* and submit to be bound by the 
decree ; but, if he be not named in the bill, 
the Court cannot hear him, unless all parties 
consent thereto^ and his name is inserted in 
the record. A gratis appearance does not 
prevent a motion ex parte for an injimction ; 
nor does it disentitle the defendant to such 
costs as the Court may award. 

(2) Voluntary, when a defendant duly 
appears upon being cited ; whereupon a writ- 
ten notice of it must be given to the plaintiff, 
if lie sue^ person, or to his solicitor on the 
same day before eight o’clock in the evening. 
Gen. Ord.y March 1860, iii. r. 9. 

(3) Compulsory (when a defendant, being 
duly cited, docs not appear), which is 

(a) Substituted (appearance sec. reg.'), when 
the appearance is entered by the plaintiff 
for the defendant, pursuant to Gen. Ord. 
March 6, 1860, x. r. 4, which provides thus ; 
— If any defendant, not appearing to be an 
injant or a person of weak or unsound mind, 
unable of himself to defend the suit, is, when 
within the jurisdiction of the Court, duly 
served with a c*py of the bill, and refUses or 
neglects to appear thereto within eight days 
after such service, the plaintiff may, after the 
expiration of stich eight days, and within three 
weeks from the time of such service, apply 
to the Record and Writ Clerk to enter Qp 
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appearance for such defendant ; and, no appear- 
ance having been altered, the Record and Writ 
Clerk is tp enter (as of course) such appear- 
ance accordingly, upon being satisfied by 
affidavit that the copy of the bill was duly 
served (upon such defendant personally, or at 
his dwelling-house or usual place of abode) ; 
and after the expiration of . such three weehs^ 
or after the time allowed to such defendant 
for appearing has expired, in any case in which 
the Record and Writ Clerk is not hereby re- 
quired to enter such pppearance, the plaintiff 
may apply to the Court for leave to enter such 
appearance for such defendant ; and the Court, 
being satisfied (by affidavit) that the copy of 
the bill was duly served, and that no appearance 
has been entered for such defendant (proved by 
a certificate of no appearance from the Record 
and Writ Clerk) may, if it so think fit, order the 
same accordingly. Affidavits filed for the pur- 
pose of proving the service of a copy of the 
bill upon any defendant are to state when, 
where, and how the same was served, and by 
whom such service was effected. — Order x. 8. 

(ft) Personal^ when a defend|int is taken and 
brought up upon an attachment, and compelled 
to enter an appearance for himself. Although 
a plaintiff has the option of enforcing a per- 
sonal appearance by process of contempt 
instead of adopting the substituted appear- 
ance, yet as it has become almost obsolete in 
practice, on account of its being a more expen- 
sive, inconvenient, and a more oppressive 
course than that under the Orders of March 
1860, it is not necessary to detail the pro- 
ceedings. « 

(c) By order i the defendant being out of the 
Jurisdietion, If, upon the expiration of the 
time limited by the order of the Court for 
appearing after the service of a bill on a 
defendant out of the jurisdiction, it appears to 
the satisfaction of the Court (upon affidavit) 
that such defendant was duly ser^d with a 
copy of the bill, and a copy of the^rder, the 
Court may, upon the application of the plain- 
tiff (producing a certificate of no appearance 
from the Record and Writ Clerk), order an 
appearance to be entered for such defendant. 
Ord. x. r. 7. 

(4) Special^ without citation^ the defendant 
having absconded. Where the Court is satis- 
fied by sufficient evidence that any defendant 
.has been within the jurisdiction of the Court at 
some time not more than two years before the 
bill was filed, and that fnich defendant is 
beyond the seas, or that upon inquiry at his 
usual place of abode (if he; had any), or at 
any other place or places where, at the time 
when the bill was filed, he might probably 
have been met with, he could wot be found so 
as to be seized with a copy of the bill, under 
JLS & 16 Viet. c. 86, 8. 3, and that, in either 


case, there is just ground to believe that such 
defendant is gone out of the realm, or otherwise 
absconded,’ to avoid being served with such 
copy of the biU, or with other process, then 
the Court may order that such defendant do 
appear at a certain day, to be named in the 
order; and a copy of such order, together 
with a notice thereof to the effect set forth 
below, may, within fourteen days after such 
order made, be inserted in the London Gazette^ 
and be otherwise published as the Court shall 
direct; and where the defendant does not 
appear within the time limited by such order, 
or within such further time as the Court 
may appoint, there, on proof made of such 
publication of the said order, the Court may 
order an appearance to be entered for the 
defendant on the application of the plaintiff. 

Notice. — ‘A. B., take notice, that if you do 
not appear pursuant to the above order, the 
plaintiff may enter an appearance for you, 
and the Court may afterwards grant to the 
plaintiff such relief as he may appear to be 
entitled to on his own showing.’ — Gen. Ord. 
March 6, 1860, x. r. 6. 

(5) Optional j which is 

(a) Common. Where a party served with a 
copy of the bill under the 11th Rule of the 
Order desires the suit to be prosecuted against 
himself in the ordinary way, is entitled to have 
it so prosecuted; and in that he must 
enter an appearance in the common form, and 
the suit will then.be prosecuted against him in 
the ordinary way. But the dbsts occasioned 
thereby must be paid by the party so appear- 
ing, unless the Court otherwise directs. — Order 
X. r. *4. 

(6) Special. Where a party is served with a 
copy of the bill under the 11th Rule of Order x., 
and desires to be served with a notice of the 
proceedings in the cause, but not otherwise to 
have the same prosecuted against himself, 
he may enter a special appearance in /jhe 
foll<»ving form (that is to say) : — ^ A. B. 
appears to the bill for the purpose of being 
served with notice of all proceedings therein.’ 
And thereupon, the party entering such ap- 
pearance shall be entitled to be served with 
notice of all proceedings in the cause, and to 
appear thereon. But the costs occasioned 
thereby must be paid by the party entering 
such appearance, unless the Court otherwise 
directs. — Order x. r. 15. 

No party is to enter either a common or 
special appearance under the 14th or 15th 
Rules of Gen. Ord. x., after the expiration 
of twelve days firom the service of the. copy 
of the bill, without first obtaining an order 
of the Court for that purpose, such order 
t& be obtained bn notice to the plaintiff, and 
to be granted, if the Court think fit, upon 
such terms as are just; and any party so 
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entering such common or special appearance 
is bound by all the proceedings in the cause 
prior to such appearance being entered, un- 
less the Court otherwise directs.— Order x. 
r. 16. 

(6) Subsequent or secondary, A defendant, 
notwithstanding that an appearance may have 
been entered for him by the plaintiff, may 
afterwards enter an appearance for himself in 
the ordinary way; but such appearance by 
such defend^t is not to affect any proceeding 
duly taken or any right acquired by the 
plaintiff under or affer the appearance entered 
by him, or prejudice the plaintiff’s right to be 
allowed the costs of the first appearance. 
Order x. r. 9. 

It has been suggested, that, perhaps, the 
practice under this order will be, not to enter 
a second appearance, but simply to give to the 
plaintiff notice that the defend^t will defend 
the suit by his own solicitor. 

If a defendant at Common .Law do not 
appear within eight days after service of a 
copy of the writ of summons, then, if the 
writ be specially endorsed, the plaintiff may, . 
on filing an affidavit of service of a copy of 
the writ or a judge’s order to proceed without 
service, sign final judgment, and issue execu- 
tion after eight days fi*om the last day for 
appearance; the defendant may, however, be 
let in to defend by leave of a judge, upon 
disclosing a defence upon the merits ; but if 
the writ bft not specially endorsed, the plaintiff 
^hen files a deblaration endorsed with a notice 
to plead in eight days, and may sign judg- 
ment if no plea be delivered within such 
time. The defendant may appear at any time 
before judgment, either in person or by 
attorney. 

Where the writ is specially endorsed and 
there are several defendants, ^d some make 
default, judgment may be signed against them, 
bnt if execution be issued, the plaintiff will 
be held to have abandoned his proceedings 
against the other defendants, to avoid which he 
should declare against the defendants who have 
appeared, suggesting the judgment as to the 
others. — 15 & 16 Viet. c. 76, ss. 27 — 33, and 
Ord. 2, H. T. 1853. A defendant has twelve 
days to appear under the Bills of Exchange 
Act, 18 & 19 Viet. c. 67.' 

In ejectment the defendant has sixteen days 
to appear. A person not named in the writ 
may obtain an order to appear upon an affi- 
davit showing that he is in possession of the 
land, either himself or by his tenant. — 15 
& 16 Viet. c. 76, 88. 169 — 177, and Ords, 
112—114, IT. T. 1853. 

An appearance should be entered to a cita- 
tion fiom the Probate Court within the time 
limited in the citation, which, if the party 
cited is within the jurisdiction, is eight days 


from personal service of a copy of it, and diould 
be accompamed by an address within diree 
miles of the General Post OfiSce, where plead- 
ings and other proceedings not requiring per- 
sonal service may be left. 

If the p^y cited does not appear witjm 
the time limited in the citation, the cause 
proceeds in default; nevertheless, the party 
cited may enter an appearance at any time 
before a proceeding has been taken in default, 
or afterwards by leave of the judge or of one 
of the registrars. AU ^pearances are entered 
in the Principal Registry, in a book provided 
for that purpose, and kept by the Clerk of the 
Papers. — See Mules 20, 26, 27, and 29 of 
Contentious Business MuteSy 1862. 

In default of the appearance of a reepondent 
or co-respondent in the Divorce Court within 
the time limited in the citation, an affidavit of 
service and of non-appearance must be filed 
before any further proceedings can be taken by 
a petitioner. Every entry of an appeaiunce 
is to be accompanied by an address within 
three miles of the General Post Office in 
London, at which it shall be sufficient to leave 
all notices, instruments, and other proceedings. 
See Mules and Orders, 1858, rr, 9, 12. 

A defendant cited in the Ecclesiastical Court 
may appear either in person or by proctor ; but 
if a dcfenda|g; intend to object to the Court’s 
jurisdiction, ne shotild ajppear under 'protest, to 
save his contumacy, and then show cause 
againsif the citation upon petition and affi- 
davits, upon which the Court either allows the 
protest and dismisses the defendant, or over- 
rules it, and assigns the defendant to appear 
absolutely. 

In indictments for felony, the accused must 
always appear and plead in person, and likewise 
in appeal or on attachment ; but in indictments 
or informations in the Court of Queen’s Bench 
for misdemeanors, the accused may appear by 
attorney ; and in misdemeanors generally, after 
the accused has once appeared, the trial may 
proceed in his absence. — 2 Hawk. P, C» c. 22y 
s. 1 ; Cro. Jac. 462 ; 4 Steph. Comm. 474. 

Appearance sec. frtat. (i. e. secundum sta- 
tutum), which was entered at law by a plaintiff 
for a defaulting defendant under 12 Geo. 1. 
c. 29, and 2 Wm. IV. c. 39, is abolished by 
15 & 16 Viet. c. 76, 8. 26. 

• Appellant, the party appe^ing; the party 
resisting the appeal is called Respond^.- Pn- 
cyc. Lond. 

Appellate, appealed against.— i5td. 
Appellate jnrisdiotion the power of a 
superior Court* to review the decision of an 
inferior Court. 

Appellatione fundi, omne adificium et omnis 
ager corUinet%m.-—4: Co. 87. (Under the word 
^fundus'* every building and every field is 
comprehended.) 
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Appellee, one who is appealed against or 
accused. — Encyc. Lond» 

Appellor, an accuser ; a criminal who ac- 
cuses his accomplices, one who challenges a 
juiy, &c. — Ibid» 

Appendant, a thing of inheritance belonging 
to smother inheritance which is more worthy : 
as an advowson, common, &c., which may be 
appendant to a manor, common of fishing >to a 
freehold, a scat in a church to a house, &c. It 
differs from appurtenance, in that appendant 
must ever be by prescyption, i. c. a personal 
usage for a coi^iderable time, while an appur- 
tenance may be created at this day, for if a 
grant be made to a man and his heirs, of common 
in such a moor for his beasts levant or couchant 
upon his manor, the commons are appurtenant 
to the manor and the grant will pass them.— 
Co. Litt. 121 h. 

Appenditia, pertinances of an estate. — 
Blount. 

Appennage, or apennage, a child's part or 
portion. It is properly the portion of the 
king’s younger children in France, where, by a 
fundamental law, called thc^Lw of appennages, 
the king’s younger sons formerly had duchies, 
counties, or baronies granted to them and their 
heirs, &c., the reversion being reserved to the 
Crown, as well as all matters of legality as to 
coinage and levying taxes in suipi territories. 
Spelm. ; Cowel. See Appanage. 

Appensura, the payment of money at the 
scale or by weight. — Spelm. * * 

Applicatio est vita regulm . — 2 Buis. 79. (Ap- 
plication is the life of a rule.) 

Application, a request, a motion to a coiurt 
or judge ; the disposal of a thing. 

Appodiare, to lean on or prop up anything. 
WaU. 1271 ; Mat. Paris Chron. 

Appointee, a person selected for a particular 
purpose; also the person in whose favor a 
power of appointment is executed. 

Appointoent [fr. appoincter, Fr. to pro- 
nounce fitting], direction, designation, the se- 
lection of a person for an oflice. 

Appomtinent of new trustees. Eveiy 
assurance which creates a trust and nominates 
trustees, should contain a power to appoint new 
trustees, and this power sliould be comprehen- 
sive, and should provide for all the usual con- 
tingencies. Such a power must be strictly 
exercised. A trustee who transfers the trust 
property to another, without an express power 
to do so, does not thereby pass the trust, 
for the office, with all its powers and responsi- 
bilities, is still vested in him, and he places 
himself in this predicament,^ his liability is 
retained, whilst he has deprived himself of 
his control over the property. 

In the absence of a power t<? appoint new 
irustees, the Court of Chancery has jurisdic- 
tion! to nominate other trustees, pursuant to 


12 & 13 Viet. c. 60, and 15 & 16 Viet, 
c. 55. 

Appointment in exercise of a power con- 
cerning uses, an instrument which alters, 
abridges, or suspends a use limited by a prior 
assurance containing or reserving the power 
which sanctions such appointment. The seisin 
to serve the appointed use being transferred 
by the prior assurance, the appointment vests 
the legal estate in the appointee, who takes 
as though he were named in such prior as- 
surance. 

A deed of appointment should recite or refer 
to the power and be expressed, to he in exer* 
cise of it, as manifesting the intention of the 
appointor, or pen^n executing the power, and 
also of every other authority enabling him in 
that behalf, so as to guard against any misre- 
cital of the assurance creating the power. It 
should likewise state that the formalities re- 
quired for the execution of the power are com- 
plied with, and the attestation should set forth 
that such formalities were observed. 

The formalities required by the creator of a 
power should be few and simple, for many an 
appointment has failed because they have not 
been precisely attended to. When the Consent 
of any person is required to the exercise of a 
power, it is generally a condition precedent, 
and an execution of the power without such con- 
sent is not cured by its subsequent acquisition. 
See Preston^ s Act, 54 Geo. HI. c. 168, as to 
the attestation of appointments made prior to 
the 30th of July, 1814; and also see 7 TVm. IV, 
and 1 Viet. c. 26, s. 10, as to appointments 
exercisable by will, and 22 & 23 Viet. c. 35, 
s. 12, by deed. 

Appointor, a donee of a power afiier he has 
executed it; also a person who nominates 
another for an office. 

Apponere, ta pledge or pawn. — Neuhrig, 1. 
1, c. 2. 

Apportionment, a division of a rent, com- 
mon, Encumbrance, fine, or other charge. The 
11 Geo. II. c. 19, 8. 15, apportions rent between 
the representatives of a deceased tenant for 
life, and the person succeeding in remainder ; 
and this statute has been extended by Equity to 
the case of tenant-in-tail. The 4 & 5 Wm. IV. 
c. 22, was passed to obviate the doubts 
which had arisen upon the 11 Geo. II. c. 19. 
It enacts that rents reserved on leases deter- 
mining on the death of the person making 
them (though not strictly tenant for life), or on 
the death of tenant pur autre vie shall be con- 
sidered as !vithin the provisions of 11 Geo. II. 
c. 19 (s. 1.) All rents-scrvice reserved on 
any lease by a tenant-in-fee, or for any life 
interest, or by any lease granted under any 
pcfwer, and which leases shall have been 
grant^ after the passing of this act (June 
16th> 1834), and all rents-charge, and other 
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rents, annuities, peninons, dividends, modnses, 
compositions, and all other payments of every 
description, payable, or coming due at fixed 
periods, under any instrument executed after 
the passing of this act, or being a will or testa- 
mentary instrument, coming into operation 
after the passing of this act, shall be appor- 
tioned, so that on the death of any person in- 
terested in any such rents, annuities, &c,, or in 
the estate, fund, office, or benefice, from or in 
respect of which the same shall be issuing or 
derived, or on the determination by any other 
means whatsoever of the interest of any such 
person, he or she, and his or her, executors, 
mdministrators, or assigns sliall be entitled to a 
proportion of such rents, annuities, &c., accord- 
ing to the time which shall have elapsed from 
the commencement, or last period of payment 
thereof respectively, including the day of the 
death of such person, or of the determination 
of his or her interest, all just allowances and 
deductions in respect of charges on such rents, 
annuities, &c., being made (s. 2). The statute 
then gives the same remedies at Law and in 
Equity for the apportioned part as for the 
entire rent, &c., and provides that the Act shall 
not invalidate any express provision against 
apportionment (s. 3). — 2 Chit. Stat. 801. And 
see 17 & 18 Viet. c. 97, ss. 10 — 14. 

By 22 & 23 Viet. c. 35, s. 3, where the 
reversion upon a lease is severed, and the rent 
or other reservation is legally apportioned, the 
assignee of tjach part of the ijjeversion shall, in 
respect of the tvpportioned rent or other re- 
servation allotted or belonging to him, have and 
be entitled to the benefit of all conditions or 
powers of re-entry for non-payment of the 
original rent or other reservation, in like 
manner as if such conditions or powers had 
been reserved to him as incident to his part of 
the reversion in respect of the apportioned 
rent or other reservation allotted or belonging 
to him. 

Apportom, the revenue or profit which a 
thing brings to the owner. It is commonly 
applied to a corody or pension. — Blount. 

Apposal of sheriffs, charging them with 
money received upon the account of the Ex- 
chequer. — ^22 & 23 Car. II. c. 22. 

Apposer, an officer of the Exchequer. 

Appostille [Er.], an addition or annotation 
to a document. 

Appraisers [fr. appreciateurs^ Er.], persons 
employed to value goods, repairs, labour, &c. 
By 55 Geo. III. c. 184, they are required to 
take out an annual license. According t6 an 
old statute, 11 Edw. I. stat. Acton Bumel, 
appraisers valuing goods too highly are com- 
pelled to take them at their own valuation. 

Appraisement [fr« appricier^ prix^ Fr. jpj^- 
tium Lat.], the act of valuing property, goods, 
furniture, 


Apprehending offenders, persons active in 
so doing are allowed compensation in certain 
cases specified in 7 Geo. IV. c. 64, s. 28. 

Appr^iension [fr. prehenderey Lat. to catch 
hold of, apprehenderBy to seize], the capture of 
a person upon a criminal charge. As to appre- 
hending ofienders in the Colonies escaping into 
the United Kingdom, and ^ convmo, see 6 & 
7 Viet. c. 34. 

Apprendre, a fee or profit. — Cowel, 

Apprentice [fr. apprendrCy Fr. to learn], a 
person bound by indentures of apprenticeslup 
to a tradesman or artificer, who covenants to 
teach him his trade or mystery.* Consult Bird 
or Chitty on the Laws of Apprenticesy &c. 

* Apprenticeships wore ^together unknown 
to the ancients. The reciprocal duties of 
master and apprentice make a considerable 
article in every modern code. The Boman 
Law is perfectly silent with regard to them. I 
know no Greek or Latin word (I might ven- 
ture, I believe, to assert that there is none) 
which expresses the idea we now annex to the 
word apprentice, a servant bound to work at a 
particular trade for the benefit of a master, 
during a term of y^’s, upon condition that the 
master shall teach him that trsAQ.' -^Smith's 
Wealth of NationSy b. i. c. x. 

Apprentice en la ley {A student of Law), 

Apprizing, an action by which a creditor 
formerly carried off tlie estates of his debtor 
in payment of debts due to him, in lieu of 
which adjudications are now resorted to.— 
Scotch Law. 

Approbate or reprobate, a person who takes 
advantage of one part of a deed and rejects the 
rest. — Scotch Law, 

Appropriation, the annexing of some eccle- 
siastical benefice to the proper and perpetual 
use of some religious house, &c., just as 
impropriation is the annexing a benefice to 
the use of a lay person or corporation.. 
Appropriation may be severed and the 
church become disappropriate, if a patron 
or appropriator present a clerk, who is pro- 
perly instituted and inducted, for he would 
then become complete parson ; also, if a corpo- 
ration, possessing the benefice, is di^lved, the 
parsonage becomes disappropriate at commpn 
law. — 2 Bum's Eccles. LaWy 347. 

Appropriation of pa3rments, the application 
by a creditor to one of several debts of a sum of 
money paid by a debtor on a general account. 

Appropriare oonunnniain, to discommon 
and enclose any parcel of land which was be- 
fore open common. — Paroch. Antiq. 336. 

Appropriatoi, a spiritual corporation en- 
titled to the profits of a benefice. 

Approve, to augment a thing to the utmost. 

2 Inst. 474. • 

Approvement, i. e. improvement. Profits 
of land; also, where there exists a right^of 
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common on a lord’s waste, and the lord encloses 
part of such waste, leaving sufficient common. 
Cremp. Juris. 152 ; Reg. Jud. 8, 9. 

Approver, or Prover [fr. prohus^ Lat. pro- 
harey approbare ; approver y Fr. to consent 
unto], a criminal offender wlio accuses others 
of the same offence, and is admitted as a 
witness at the discretion of the Court to 
give evidence against his companions in 
guilt. He is vulgarly called ‘ Queen’s evi- 
dence.’ A criminal who has pleaded * not 
guilty * cannot be such witness. This testi- 
mony must necessarily be of an unsatisfactory 
nature, as the "approver’s hopes of lenity and 
pardon must materially depend upon the con- 
viction of his confederates. It is, therefore, 
seldom used without offering confirmatory 
evidence, unless in misdemeanours, when a con- 
viction may ensue upon the uncorroborated evi- 
dence of an accomplice. If an accomplice act 
fairly and openly, and discover the whole 
truth, although he is not entitled of right to a 
pardon, yet the usage and practice and lenity of 
the Court is to atop the prosecution against 
him, and he has an equitab-e title to a recom- 
mendation to the royal mercy, which holds out 
a hope that accomplices so conducting them- 
selves and bringing others to justice, shall 
themselves escape punishment and be pardoned. 
Cowp. 33. But this course of admitting ap- 
provers has been long disused, for the truth is, 
as Sir Matthew Hale observes, that more 
mischiefs have arisen to good ‘men by these 
kinds of approvements upon false and malicious 
accusations of desperate villains, than benefit 
to the public by the discovery find conviction 
of real offenders. — 2 Haley P, G. c. 29 ; 4 Bl. 
Com. 330. The practice now is to admit 
accomplices to give evidence for the Crown, 
under an implied promise of pardon, on condi- 
tion of their making a full and fair confession 
of the whole truth. 

Approvers, bailiffs of lords in their fran- 
chises. Sheriffs were called the King’s ap- 
provers in 1 Edw. HI. c. 8. — Termes de la 
Ley, 49. 

Appmare, to take to one’s use or profit. 
Cowel, 

Apprysing, when, by letters, a debitor is 
charged to appear before a messenger (who, in 
that case, represents the sheriff), to hear the 
land specified in the letter apprysed by inquest 
and declared to belong to the creditor for pay- 
ment of his debts. — Scotch Law. 

Appurtonances, belonging to another thing, 
as hamlets to a manor, and common of pasture, 
turbary, &c., liberties and serveces, out-houses, 
yards, orchards, and gardens are appurtenant 
to a messuage, but l^ds cannot properly be 
said to be appurtenant to a messuage.-— Com. 
^Dig. tit. Appendant and Appurtenant. 

■ ^Appuitwiao t , pertaining or belonging to. 


A prendre [Fr.], {to take or seize a tking)y 
such as exercising the right of common. 

A principalioribus seu digniorihus est inr 
choandum. Co. Litt. 18.— (We are to begin 
with the more worthy and principal parts.) 

A priori. All arguments may be divided 
according to the relation of the subject-matter 
of the premises to that of the conclusion, into 
{a) a priori (from the antecedent to the conse- 
quence), or those of such a nature that the pre- 
mises would account for the conclusion, were 
that conclusion granted, which is the Aris- 
totelic method of reasoning; and (/3) apos- 
teriori (from the consequence to the antecedent)j|. 
or those whose premises could not have been 
used to account for the conclusion, which is 
the Baconian method of reasoning. The for- 
mer class is manifestly arguments from cause 
to effects, since to account for anything signi- 
fies to assign the cause of it. The latter class 
comprehends all other arguments. 

Archbishop Whately (if Aetonc, chap. ii. s. 2), 
thus distinguishes these two kinds of argu- 
ments : — ‘ The only decisive test by which to 
distinguish the arguments which belong to the 
one and to the other of these classes, is, to ask 
the question, “ Supposing the proposition in 
question to be admitted, would this statement 
here used as an argument serve to account for 
and explain the truth, or not ? ” It will then 
be readily referred to the former or to the 
latter class, according as the answer is in the 
affirmative or they negative ; as^ e. g. if a mur- 
der were imputed to any one on the grounds of 
his “ having a hatred to the deceased, and an 
inter^t in his death,” the argument would 
belong to the former class ; because, supposing 
his guilt to bo admittedy and an inquiry to be 
made bow ho came to commit the murder, the 
circumstances just mentioned would serve to 
account for it, but not so with respect to such 
an argument as his “ having blood on his 
clothes,” which would, therefore, be referffid 
to the other class.’ 

Aqua cedit solo. (Water passes with the 
soil.) 

Aqua currit et debet currere. (Water flows 
and ought to flow.) 

Aqua Msca, de. Freshwater. 

Aquatic rights, those that are exercisable 
in running or still water. 

Aqua pontanus, Bridgewater, in Somerset- 
shire. 

Aquee calidsB, Aquas solis, Akeman-oester, 

Bath, in Somersetshire. 

Aquflsdou, Ediure, vulgd Eatoim. 

Aquas ductus, two servitudes, one a right to 
carry a water course through another’s ground, 
the other to water cattle at a river, well, or 
pdhd.— /ScotoA Law. 

Aquasdunensis saltus, Waterdon. 
Aquasdunum, Aieton. 
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Aqnage) or Aquaginm, a watercourse, or 
toll paid for water carriage. — Blount. 
Aquseudensis pons, Eiford. 

Aqailseduniim, Hoxton. 

Aquitania, Aquitain, now containing Gui> 
enne and Gascony. 

AqusB hanstus, a servitude which consists in 
the right to draw water from the fountain, 
pool, or spring of another. — Civil Law. 

AquSB immittendce, a servitude which fre- 
q\iently occurs amongst neighbours. It is the 
right which the owner of a house, surroimded 
by other buildings, so that it has no outlet for 
its waters, has, to allow them to run upon and 
over his neighbour’s land. — Civil Law. ; and 
Smithes Diet, of Antiq. 

A quo [Lat.] (from whom or which). See 
Judex a quo. 

A.B., anno regni^ the year of the reign, as 
A. R. V. R. 22 ; (Anno regni VictoricB liegincB 
vicesimo secundo) ; in the twenty-second year 
of the reign of Queen Victoria. 

Arabant, applied to those who held by the 
tenure of ploughing and tilling the lord’s lands 
within the manor. — Cowel. 

Arace, to rase or erase. — Blount. 

Araho, to make oath in the church or some 
other holy place. All oaths were made in the 
church upon the relics of saints, according to 
the Ripuarian Laws. — Cowel. 

Aratia, arable grounds. — Blount. 

Aratrum terrse, as much land as can be 
tilled by one plough. A term applied to a 
service rendeiad by a tenant to his lord. 
Cowel. 

Arbeia, Ireby, in Cumberland. 

Arbiter, \^Ad-biter fr. the old Latin htto^ to 
go ; or perhaps fr. arpa,, Fin. a lot, symbol, 
divining-rod — W^edgw^ a private extraju- 
dicial judge ; an arbitrator, or referee ; a 
witness. 

Arbitrament, the award or decision of arbi- 
trators upon a matter of dispute, which has 
been submitted to them. — Tennes de la^Ley, 
50. 

Arbitrary, a discretion to act at pleasure to 
a certain extent. 

Arbitrary punishment, such as is left to the - 
discretion of a judge. 

Arbitrate, to judge, to make an agreement. 

Arbitration, the submitting of a matter in 
dispute to the judgment of one, two, or more 
persons, called arbitrators. — Whart. Angl. 
Sacr. 1j'772. 

I. The matters which may bo referred to 
arbitration are these: — Disputes concerning 
any personal chattel or personal wrong; dif- 
ferences touching realty’; pure questions of 
law; suits and actions, excepting, perhaps, 
actions upon penal statutes by common ki- 
formers; claims barred by a mere rule of 
practice; the future conduct of parties as to 


the enjoyment of property, in matters beyond 
the powAr of any Cburt to prescribe; matters 
referred by statute ; price and compensation 
for lands taken for undertakings of a public 
nature; expenses of prisoners; disputes be- 
tween masters and workmen ; disputes relat- 
ing to savings’ banks and friendly societies; 
bankrupts’ and in.solvents’ estates ; joint- 
stock-companies’ afiairs; sums boirowed for 
houses and glebe ; small debts by a county 
court judge ; civil proceedings at quarter ses- 
sions ; and misdemeanours confined to personal 
injury, and for which dn action of damages 
would lie, the ofience not bein|; of a public 
nature. 

II. The parties who may refer to arbitration 
are these: — Persons capable of disposing of 
their rights ; husband and wife ; partners and 
parties with joint interests ; coiporations, 
churchwardens, and overseers ; authorised 
agents ; attorneys and solicitors ; counsel (but 
see Swinfen v. Swinfen^ 24 Beav, 549, and 18 
C. B. 485) executors and administrators ; trus- 
tees; committees of limatics with consent of 
the Lord Chancellor or the Lords Justices of 
Appeal ; public officers ; assignees of bank- 
rupts and insolvents; trustees of savings’ 
banks and friendly societies; promoters of 
public undertakings and railways ; ecclesiasti- 
cal and collegiate corporations concerning 
their lands ; masters and workmen concerning 
their trade ; and counties and boroughs con- 
cerning.prison^rs’ expenses. 

III. No formal submission, either verbal or 
written, is necessary. The several modes, 
however, of submitting matters to arbitration 
are these : — 

(1.) By parol, which, however, is not advis- 
able, as it is open to dispute as to the exact 
terms used, and besides, an award made in 
pursuance of it cannot be enforced by aAkch- 
ment, since a parol submission cannot be made 
a rule of Court. Such a submission is ineffec- 
tual so far as it comprehends realty. 

(2.) By agreement in writing Dot under 
seal. 

(3.) By mutual bonds. 

(4.) By an indenture containing mutual 
covenants to stand to the award. 

A covenant or agreement to refer future dis- 
putes to arbitration, is not effectual, unless an 
aj;bitrator is named, or the manner of his ap- 
pointment is particularly provided for. 

Courts of Equity will not enforce the specific 
performance of an agreement to refer any mat- 
ters in confroversy between adverse parties, 
deeming it ag^st public policy to exclude 
from the appropriate judicial tribunals of the 
country any persons who, in the ordinary 
course of things, have a right to sue therein. 
Neither will tn^, for the same reason, compel 
arbitrators to make an award; nor, when 
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they have made an award, will they compel 
them to disclose the grounds of their judgment. 
The latter doctrine stands upon the same prin- 
ciple of public policy as the others, that is to 
say, on the one hand, not to compel a resort to 
these domestic tribunals, and, on the other 
hand, not to disturb their decisions, when 
made, except upon very cogent reasons. 

Submissions in ■ an action at Common Law 
are made, either — 

(5.) By judge’s order or rule of court, upon 
a consent signed by the attomies on both sides. 
And the 17 & 18 tict. c. 125 (C.L.P.A. 
1864) enacts* that if it appear, at any time 
after the issuing of the writ, to the satisfaction 
of the court or a judge, upon the application 
of either party, that the matter in dispute 
consists wholly or in pai’t of matters of mere 
account which cannot conveniently be tried in 
the ordinary way, it shall then be lawful for 
such coiut or judge to decide such matter 
summarily, or to order that such matter, 
either wholly or in part, be referred to an arbi- 
trator appointed by the parties, or to an officer 
of the court, upon such terms as to costs and 
otherwise as shall be reasonable ; and the de- 
cision or order of such court or judge, or the 
award or certificate of such referee, shall be 
enforceable by the same process as the finding 
of a juiy upon the matter referred. — (s. 3.) 

If it appear that the allowance or disallow- 
ance of any particular item or items in such 
account depends upon a question of l«fw fit to 
be decided by the court, or upon a question of 
fact fit to be decided by a jury, or by a judge 
upon the consent of both parties, it shall be 
lawful for such court or judge to direct a case 
to be stated, or an issue or issues to be tried ; 
and the decision of the court upon such case, 
and ffie finding of the jury or judge upon such 
issu *or issues, shall be taken and acted upon 
by the arbitrator as conclusive. — (s. 4.) 

The 21 & 22 Viet. c. 74, s. 5, repeals the 
power to refer any cause to the judge of any 
county court. 

(6) By order of JVise PriMS, drawn up on 
the consent of the parties, with or without a 
verdict taken for the damages. But if, upon 
the trial of any issue of tact by a judge under 
17 & 18 Viet. o. 125, it shall appear to the 
judge that the questions arising thereon involve 
matter of account which cannot conveniently 
be tried before him, it shall be lawful for him, 
at his discretion, to order that such matter of 
account be referred to an arbitrator appointed 
by the parties, or to an officer of the court, 
upon such teims as to costs^and otherwise, 
as such judge shall think reasonable ; and the 
award or certificate of such referee shall have 
the same eflTect as is provided %s to the award 
or certificate of a referee before trial ; and it 
sh^ btt competent for the judge to proceed to 


tiy and dii^ose of any other matters in question, 
not referred, in like manner as if no reference 
had been made. — (s. 6) 

(7) By order of a Court of Equity, 

(8) By order of a county court judge, with 
consent of parties; 9 & 10 Viet. c. 95, s. 77. 

Whenever the parties to any deed or instru- 
ment in writing, or any of them, shall agree 
that any then existing or future differences 
between them or any of them shall be referred 
to arbitration; and anyone or more of the 
parties so agreeing, or any person or persons 
claiming through or under him or them, shall 
nevertheless commence an action at Law, or 
suit in Equity against the other party or 
parties, or any of them, or against any person 
or persons claiming through or under him or 
them in respect of the matters so agreed to be 
referred, or any of them, it shall be lawful for 
the court in which such action or suit is brought, 
or a judge thereof, on application by the de- 
fendant or defendants or any of them, after 
appearance and before plea or answer, upon 
being satisfied that no sufficient reason exists 
why such matters cannot be or ought not to 
be referred to arbitration according to such 
agreement, and that the defendant was at the 
time of the bringing of such action or suit, and 
still is, ready and willing to join and concur in 
all acts necessary and proper for causing such 
matters so to be decided by arbitration, to 
make a rule or order staying all proceedings 
in such action or^puit, on such ternfs as to costs 
and otherwise as to such courf or judge may 
seem fit : Provided always that any such rule 
or order may at any time afterwards be dis- 
charged, or varied, as justice may require. 
17 & 18 Viet. c. 125, s. 11. 

If in any case of arbitration the document 
authorising the reference provide that the refer- 
ence shall be to a single arbitrator, and all the 
parties do not, after differences have arisen, 
concur in the appointment of an arbitrates ; 
or i^ any appointed arbitrator refuse to act, or 
become incapable of acting, or die, and the terms 
of such document do not .shew that it was in- 
tended that such vacancy should not be supplied, 
and the parties do not concur in appointing a 
new one; or if, where the parties or two arbi- 
trators are at liberty to appoint an umpire or 
third arbitrator, and such parties or arbitrators 
do not appoint an umpire or third arbitrator ; 
or if any appointed umpire or third arbitrator 
refuse to act or become incapable of acting, or 
die, and the terms of the document authorising 
the reference do not shew that it was intended 
that such a vacancy should not be supplied, 
and the parties or arbitrators respectively do 
not appoint a new one ; then in every such 
iifbtance any party may serve the remaining 
parties or the arbitrators, as the case may be, 
with a written notice to appoint an arbitrator. 
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umpire^ or tiiird arbitrator respectively ; and 
if, within seven clear days after such notice 
shall have been served, no arbitrator, umpire, 
or third arbitrator be appointed, it shall be 
lawful for any judge of any of the superior 
Courts of Law or Equity at Westminster, upon 
summons to be taken out by the party having 
served such notice as aforesaid, to appoint an 
arbitrator, umpire, or third arbitrator, as the 
case may be, and such arbitrator, umpire, or 
third arbitrator respectively shall have ^e like 
power to act in the reference and make an award 
as if he had been appointed by the consent of 
all-parties. — (s. 12.) 

When the reference is or is intended to be 
to two arbitrators, one appointed by each party, 
it shall be lawful for either party, in the case 
of the death, refusal to act, or incapacity of any 
arbitrator appointed by him, to substitute a 
new arbitrator, unless the document authorising 
the reference shew that it was intended that the 
vacancy should not be supplied ; and if, on 
such a reference, one party fail to appoint an 
arbitrator either originally or by way of sub- 
stitution as aforesaid, for seven clear days ^fter 
the other party shall have appointed an arbi- 
trator; and shall have served the party so 
failing to appoint with notice in writing to 
make the appointment, the party who has 
appointed an arbitrator may appoint such 
arbitrator to act as sole arbitrator in the refer- 
ence, and an award made by him shall be 
binding on both parties as if ^he appointment 
had been by consent ; provided, however, that 
the court or a judge may revoke such appoint- 
ment on such terms as shall seem just. — (s. 13.) 

When the reference is to two arbitrators, and 
the terms of the document authorising it do not 
shew that it was intended that there should 
not be an umpij*e, or provide oth^wise for the 
appointment of an umpire, the two arbitrators 
may appoint an umpire at any time within the 
,pe«iod during which they have power to make 
an award, unless they be called upon, by 
notice as aforesaid to make their appointment 
sooner. — (s. 14.) 

Every agreement or submission to arbitration 
by consent, whether by deed or instrument in 
writing not under seal, may be made a rule of 
any one of the superior courts of Law or Equity 
at Westminster, on the application of any party 
thereto, unless such agreement or submission 
contain words purporting that the parties intend 
that it should not be made a rule of court; and 
if in any such agreement or submission it is pro- 
vided mat the same shall or may be made a 
rule of one in particular of such superior courts, 
it may be m^e of that court only ; and 
when there is no such provision, a case be 
stated in the award for the opinion of one §f 
the Superior courts, and such court be specified 
in the award, and the document authorising 


the reference have not, before the publication 
of the award to the parties, been made a rule 
of court, such document may be made a rule 
only of the court specified in the award ; and 
when, in such case, the document autliorising 
the reference is or has been made a rule or 
order of any one of such superior courts, no 
other of such courts shall have any jurisdic- 
tion to entertain any motion respecting the 
arbitration or award — (s. 17.) 

The Court of Chancery, in r^rd to its 
equitable jurisdiction, is not a Court of Becord, 
but so fer as concerns its* Common Law juris- 
diction, it is a Court of Becord, sihd as such, it 
is apprehended (for there does not appear to be 
any decision on the point), that an application 
may be made to the Lord ChanceUor to make 
a submission a rule of court ; unless it be so, 
the language of the second section of 9 <& 10 
Wm. 111. c. 15, would be unintelligible. — 2Chit, 
Arch. Prac. by Pren. 1560 ; 2 Story^s Equity 
Juris. ; MaddoePs Equity^ vol. ii., title, 
^Arbitration ; ’ and Russell on Arbitration^ 
part i. 

Arbitration of Exchange, where a mer- 
chant pays his debf in one country by a bill 
of exchange upon another. — 2 MilVs Pol, 
Econ. 168. 

Arbitrator, or Arbiter, a disinterested per- 
son, to whose judgment and decision matters in 
dispute are referred. — 'Termes de la Ley, 60. 

The civilians make a difference between 
arbiter and arbitrator, though both found their 
power in the compromise of the parties ; the 
former being obliged to judge according to the 
customs of the law : whereas the latter is at 
liberty to use his own discretion, and accom- 
, modate the difference in that manner which 
appears most just and equitable. 

An arbitrator ought to be an indifferent 
person between the disputants, and should 
be incorrupt and impartial. 

An arbitrator’s powers and duties are con- 
ferred and imposed by the submission. He is 
generally the final judge of law and fects; and 
although frequently a dictator, yet he should 
endeavour to arrive at his conclusions upon the 
same rules and principles which would have 
actuated the court for which he is substituted 
in coming to a decision. He is bound by the 
rules of law, and cannot award anything con- 
tr^fy thereto. 

The submission determines the matters 
which are within an arbitrator’s authority. 
His authority commences from the time of 
the agreement to refer being signed by all the 
parties. • 

An arbitrator upon any reference where the 
submission is or may be made a rule or order 
of any of the sijperior Courts of Law or Equity 
at Westminster^ if he shall think fit, and if it is 
not provided to the contrary, may state h» 
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award, aa to the whole or any part ihereof, in 
the form of a special case for the opinion of the 
Court, and when an action is referred, judgment, 
if so ordered, may be entered according to the 
opinion of the Court (17 & 18 Viet. c. 125, s. 5). 

The proceedings upon any arbitration under 
the above act shall, except otherwise directed 
thereby or by the submission or document 
authorising the reference, be conducted in like 
manner, and subject to the same rules and en- 
actments, as to the power of the arbitrator and 
of the Court, the attendance of witnesses, the 
production of documents, enforcing or setting 
aside the ai^ard, and othciwise, as upon a 
reference made by consent, under a rule of 
court or judge’s order. — (s. 7.) 

In any case where reference shall be made to 
arbitration, the court or judge shall have power 
at any time, and from time to time, to remit 
the matters referred, or any or either of them, 
to the reconsideration and redetermination of 
the arbitrator, upon such terms, as to costs and 
otherwise, as to the court or judge may seem 
proper. — (s. 8.) 

The arbitrator must make his award under 
his hand (unless the submfssion or order contain 
a different limit of time) within three months 
after he shall have been appointed and shall 
have entered on the reference, or shall have 
been called upon to act by a notice in 
writing, from any party, but the parties may, 
by consent in writing, enlarge the term for 
making the award ; and it shall be kiwful for 
the superior court of which the submission, 
document, or order is or may be made a rule 
or order, or for any judge thereof^ for good 
cause to be stated in the lule or order, for en- 
largement, from time to time to enlarge the^ 
term for making the award ; and if no period 
be stated for the enlargement in such consent 
or order for enlargement, it shah be deemed 
to be an enlargement for one month ; and in 
any case where an umpire shall have been 
appointed, it shall be lawful for him to enter 
on the reference in lieu of the arbitrators, if 
the latter shall have allowed their time or their 
extended time to expire without making an 
award, or shall have delivered to any party or 
to the umpire a notice in writing, stating that 
they cannot agree.— (s. 15.) See 1 & 2 Viet. c. 
98, ss. 16&17,and8& 9 Vict.c. 18,ss.23 & 31. 

As soon as the award is made, the arbitrator’s 
authority is at an end. 

The authority of the arbitrator cannot be re- 
voked without the leave of the Common Law 
Court (3 & 4 Wm. IV. c. 42, s. 39) ; but a 
submission by order of a Court of Equity is 
revocable at the will of either party. Marriage 
and death frequently operate a revocation, 
unl^ it be specially provided for, either in 
the submission or by the particular statute 
und^ which the arbitrator is acting. 


It lies entirely with the arbitrator to regulate 
the proceedings in the reference, and the mode 
in which they are to be conducted ; he must 
take care to perform any condition precedent 
to his entering upon the arbitration. Witnesses 
are compulsorily summoned by rule or order, 
and are duly sworn. 3 & 4 Wm. IV. c. 42, 
88. 40 & 41 ; and 14 & 15 Viet. c. 99, s. 16 ; 
and 17 & 18 Viet. c. 125, s. 7. 

While an arbitrator can delegate a ministerial 
act, yet he cannot his judicial authority. 

An arbitrator should always have a special 
authority given to him as to the costs.— 
on Arhitrationy part ii. 

Arhitrio demini res cestimari dehet. 4 List. 
275. — (The price of a thing may be fixed by 
its owner.) 

Arhitrium est judicium, Jenk. Cent. 137. 
(An award is a judgment.) 

Arbitrium est judicium honi viri, secundum 
cequum et bonum. 3 Bui. 64. — (An award is the 
judgment of a good man, according to justice.) 

Arbor consanguinitatis, a tree-shaped table, 
shewing the genealogy of a family. See the 
Arbor civilis of the civilians and canonists, 
Hale’s Hist, of Com. Law, p. 335. 

Arbor dum crescit ; lignum cum crescere nescit. 
2 Bui. 82. — (A tree is so called whilst grow- 
ing ; but wood when it ceases to grow.) 

Area cyrog^aphioa, a common chest with 
three locks and keys, kept by certain Christians 
and Jews, wherein all the contracts, mortgages, 
and obligations, belonging to th% Jews were 
preserved to prevent fraucf, by order, of 
llichard I. — Hov, Ann. 745. 

Archaionomia, a collection of Saxon laws, 
published during the reign of Queen Elizabeth, 
in the Saxon language, with ^ Latin version 
by Mr. Lambard. Dr. Wilkins enlarged this 
collection in his work entitled Leges Anglo~ 
SaxoniccBy containing all the Saxon laws extant, 
together with those ascribed to Edward the 
Confessor, in Latin ; those of William ^he,^ 
Conqueror, in Norman and Latin ; and of 
Henry I., Stephen, and Henry II., in Latin. 

Archbishop [fr. ertz-bischoJj\ Teut., arch-- 
evequCy Fr., archiepiscopuSy Lat., apyieirKruoirocy 
Gk., of &p^utVy chief, and irrloKOTroQy bishop, of 
cTriffKOTreo), to take care of j. The chief of the 
clergy in his province ; he has supreme power, 
under the Queen, in all ecclesiastical causes, 
and superintends the conduct of other bishops 
his suffragans. The archbishops are said to 
be inthronedy when they are vested in the 
archbishopric, whereas bishops are said to be 
installed, England has two archbishops, Can- 
terbury and York. The Archbishop of Can- 
terbury is styled Primate of all England, and 
the Archbishop of York Primate of England. 
Ireland has four, Armagh, Dublin, Cashel, 
and Tuam, of whom the former is Primate of 
all Ireland.— 1 Bl. Com. 881. 
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Arolidoftooii &p}(juyf ohidf) and ^laKoviuj 
Gk., to ministerj, a substitute for the bi^op, 
having ecclesiastical dignity and jurisdiction 
over the clergy and laity next after the bishop, 
either throughout the diocese or in some part 
of it only. He visits his jurisdiction once 
every year, and has a Court where he may 
inflict penance, suspend or excommunicate, 
and hear ecclesiastical causes, subject to an 
appeal to the bishop, by 24 Henry VIII. 
c. 12. He examines candidates for holy 
orders, and inducts clerks, upon receipt of the 
bishop’s mandate. Wood's Inst. 30. The 
Law styles him the bishop’s vicar or vice- 
gerent. 

Archdeaconry, a ^vision of a diocese, and 
the circuit of an archdeacon’s jurisdiction. 

Archery, a service of keeping a bow for the 
lord’s use in the defence of his castle. — Co. 
Litt. 157. 

Arches Court [fr. curia de arcuhus, Lat.], a 
court of appeal belonging to the Archbishop 
of Canterbury, the judge of which is called 
the Dean of the Arches, because his court was 
anciently held in the church of Saint Mary- 
le-Bow (^Sancta Maria de arcuhu8\ so named 
from the steeple, which is raised upon pillars, 
built af'chwise, like so many bent bows. It was 
until recently held, as also were the other 
principal spiritual courts, in the hall belonging 
to the College of Civilians, commonly called 
Doctors’ Commons. It is now held in West- 
minster HaU. Its proper jurisdiction is only 
over the thirteen peculiar parishes belonging to 
the archbishop in London, but the office of Dean 
of the Arches having been for a long time united 
to that of the archbishop’s principal official, the 
Judge of the Arches, in right of such added 
office, receives and determines appeals from the 
sentences of all inferior ecclesiastical courts 
within the province. There was formerly an 
appeal to the King in Chancery, or to a Court of 
Delegates, appointed under the Great Seal by 
25 Hen. VIII. c. 19, as supreme head of the 
English church, instead of to the Bishop of 
Rome, who originally exercised the jurisdic- 
tion ; but now the appeal is to the Judicial 
Committee of the Privy Council, under 2 & 3 
Wm. IV. c. 92, and 3 & 4 Wm. IV. c. 41. 
A suit is commenced in the Ecclesiastical 
Court by citing the defendant to appear, and 
exhibiting a libel containing the complaint 
against him, to which he answers. Proofs are 
then adduced, and the judge, upon hearing the 
aiguments of advocates, pronounces his decree, 
which is then carried into effect. Consult 
Bum's Ecclesiastical Law. 

Archetype, the original copy. 

Arohidlitcoiial, belonging to an Arch- 
deacon. » • 

Arohiepisoopal, belonging to an Arch- 
bishop. 


Arohigr&phery a chief secretary. 

Arohimandrite, the chief monk in the 
Greek Church. 

^ohives [fr. area, Lat. a chest, or dpxdov, 
Gk. a council-house], a chamber or place 
v^ere ancient records, charters, and evidences 
belonging to the Crown, the Courts of Chan- 
cery and Exchequer, or to a community, 
cvby^ or family, &c., are kept. It is sometimes 
used for the writings themselves, thus we say 
the archives of a college, a monastery, &c. 
Cowel. 

Archivist, a keeper of* archives. 

Are [Fr.], a square measure of surflice, the 
sides of which are of the length of ten metres, 
equal to 1,076,441 squ.ire feet. 

Area [Lat. a threshing-floor], an enclosed 
yard or open place connected with a house. 

A rendre* [Fr. to render or yield], such 
as rents and services. 

Arentare, to rent or let out at a certain 
rent. — Blount. 

Areopagite, a lawyer or chief judge of the 
Areopagus in capital matters in the city of 
Athens ; so called after a certain street in that 
city dedicated to Mars, in which those judges 
were wont to sit. Saint Dionysius, converted 
to the Christian foith by Saint Paul, was one 
of those judges. 

Arepennis, half an acre Gallic. 

Areriesment, hindrance, surprise, affright- 
ment. — Blount. 

A reseriptis valet argumentum. Co. Litt. 11, 
(An argument drawn from rescripts is 
sound.) A rescript is a decision of the Pope 
or Emperor on ^ difficult or doubtful point of 
law. 

Argadia or Argathalia, Argyleshire in 
Scotland. 

Argent, silver, sometimes called Luna in 
the Arms of Princes, and Pearl in those of 
peers. As silver soon becomes tarnished, it is 
generally represented in painting by white. 
In engraving it is known by the natuial colour 
of the paper. — Herat. Term. 

Argentarius, a money dealer or banker. 

Argentum Album, white money, silver 
coin, or pieces of bullion which anciently 
passed for money. — Spelm. 

Argentum Dei, God’s money, i. e. money 
given in earnest upon the making of any bar- 
g^n, hence arles, earnest. — Blount. 

Argil or Argoil [fr. argilla, Lat.], clay, 
lime, and sometimes gravd, aim the lees of 

wine gathered to a certain hardness. Law 

Fr. 

Argument, fp rhetoric and logic, an infer- 
ence drawn from premises, the truth of which 
is indisputable, or at least highly probable. 
In reasoning, ^ooke observes that men ordin- 
wily use four sorte of arguments. The Jirst 
is to allege the opinions of men, whose parts 
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and learning, eminency, power, or some other 
cause, have gained a name, and settled their 
reputation in the common esteem, with some 
kind of authority; tliis may be called argu- 
mentum ad verecundiam. The second is to 
require the adversary to admit what t}m|)r 
allege as a proof, or to require a better; this 
he calls argumentum ad ignorantiam. The 
third is to press a man with consequences 
drawn from his own principles or conces- 
sions; this is known by the name of argu- 
mentum ad homineni. The fourth the using 
proofs drawn from any of the foundations of 
knowledge oi* probability; this he calls argu- 
mentum ad judicium, and he observes that it 
is the only one of all the four that brings true 
instruction with it, and advances us in our way 
to knowledge. 

Argumenta ignota et ohscura ad hicem rationis 
proferunt et reddunt splendida. Co, Litt. 
395. — (Arguments bring things hidden and 
obscure to the light of reason, and render 
them clear.) 

ArgumentativeiLess, reasoning in a plead- 
ing or affidavit. 

Argumentosas, ingenieus. Neuh. 1. i. c. 
14. 

Argumentum ah impossibili plurimum valet in 
lege. Co. Litt. 92. — (An argument deduced 
from an impossibility greatly avails in law.) 

Argumentum ah auctoritate est fortissimum in 
lege. Co. Litt. 254. — (An argument from 
authority is most powerful in law.) • 

Argumentum ah inconvenienti est validum in 
lege’, quia lex non permittit aliquod incon- 
veniens. Co. Litt. 258. — (An«argument from 
that which is inconvenient is good in law; 
because the law will not permit any incon- 
venience). 

Argumentum a divisions est fortissimum in 
jure. 6 Co. 60. — (An argument from division 
is most powerml in law.) 

Argumentum a majori ad minus negative non 
valet', valet e converse. Jenk. Cent. 281.— 
(An argument from the greater to the less is 
of no force negatively, affirmatively it is.) 

Argumentum h simili valet in lege. Co. Litt. 
191. — (An argument from a like case avails 
in law.) 

Ariconitunu Kenchester, near Hereford. 

Arida Villa de, Drayton, or Dreydon, in 
Shropshire. 

Anerban or Arriere-Ban [according to 
Casseneuve, han denotes the convening of the 
noblesse or vassals, who held fees immediately 
of the Crown, and arriere, those who only 
held of the Crown mediately ]p an edict of the 
ancient kings of France and Germany, com- 
manding all their vassals, the noblesse, and the 
vassals* vassals, to enter the army, oi* forfeit 

their estates on refusal Spelm. 

Ariatusi Invatio, an old ^ortive exm'cise, 


supposed to be the same with running at the 
quintain.— Cowel. 

Aristocracy [fr. Aparros, greatest, and 
Kpariut, Gk. to govern], a form of govern- 
ment which is lodged in a coimcil composed 
of select members or nobles, without a mon- 
arch, and exclusive of the people; also a 
privileged class of persons or political party 
in a state. — Paley*s Polit. Phi . ; BraugharrCs 
Polit. Phi. 

Aristo-democracy, a form of government 
composed of nobles and commonalty. 

Arles, earnest. 

Arma in armatos sumerejura sinunt. 2 Jus. 
574. — (The laws permit the taking up of arms 
against armed persons.) ^ 

Arm of the Sea, a bay, road, creek, cove, 
port, or river, where the water, whether salt 
or fresh, ebbs and flows. 

Arma dare, to dub or make a knight. The 
word '‘arma' is here rendered a sword, al- 
though a knight was sometimes made by giving 
him the whole armour. — Ken. Paroch. Antiq. 
288. 

Arma libera (^free arms'). When a servant 
was set free, a sword and lance were usually 
given to him.— "Wil. c. 65. 

Arma moluta {ai'ma emolita), sharp weapons 
that cut, in contradistinction to such as are 
blunt which only break or bruise. — Fleta, 1. 
1, c. 33. par. 6. 

Anna mntare, to change arras, a ceremony 
observed in con^jmation of a league or friend- 
ship. — Blount. ‘ 

Arma reversata, reversed arms, a punish- 
ment for a traitor or felon. — Cowel. 

Afmaria. See Almauia. 

Armiger, an esquire. A title of dignity 
belonging to gentlemen who bear arms. — Ken. 
Paroch, Antiq. 576. 

Armiscara, an ancient mode of punishment, 
which was to carry a saddle at the back as a 
token of subjection. — Spelm. 

A;nnistice, a cessation of hostilities between 
belligerents. 

Amorial bearings, a device depicted on 
the (now imaginary) shield of one of the 
nobility, of which gentry is the lowest degree. 
The criterion of nobility is the bearing of 
arms or armorial bearings received from an- 
cestry. There is nothing, however, to pre- 
vent persons assuming arbitrary insignia and 
armorial bearings to which they are not en- 
titled; and all persons entitled to bear arms 
can register their genealogies and families at 
the Herald’s College, Bennet’s Hill, London, 
on payment of a moderate fee, the heralds 
being the examiners of these matters and the 
recorders of genealogies. The 43 Geo. III. 
c.cl61, imposes an assessed tax upon mrmorial 
bearings, whether borne on plate, carriages, 
seals, or in any other way. The present tax 
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is as follows: — Any person using or wearing 
any armorial bearing where such person shall 
be chargeable with the duty for any car- 
riage, at the rate of U. 10s. to pay annually 
2/. 12s. 9c?., where such person shall not be so 
chargeable, 13s. 2d.— ^ See jPlcinchcs Puv- 
auivant of Amis. 

Armorum appellutione^ non solum scuta et 
gladiiy et galecsy sed et fustes et lapides con- 
tinentur. Co. Litt. 162. — (Under the name 
of arms are included not only diields and 
swords and helmets, but also clubs and 
stones.) 

Armour, aijd Arms, things which a person 
wears for defence, or takes in hand, or uses in 
anger, to strike or cast at another. Arms are 
also insignia^ i. e. ensigns of honor, which 
were formerly assumed by soldiers of fortune, 
and painted on their shields to distinguish them, 
the ancient coat of mail not being a mark of 
distinction from its covering the whole body. 
King Richard I., during his crusade, made 
arms hereditary. Every subject in this realm 
has a right, springing Aom the indigenous 
principle of personal liberty, to carry arms for 
defence suitable to his condition and degree, 
and allowed by law, and this right is embodied 
in the Bill of Rights, 1 W. & M. c. 2, s. 2. 
The 2 Edw. III. c. 3, prohibits persons going 
armed under circumstances which may tend to 
terrify the people or indicate an intention 
of disturbing the public peace. The 60 Geo. III. 
c. 1, prohi^ts the training of persons with- 
out lawful auth jrity to the use of arms, and 
authorises any justice of the peace to disperse 
any assembly of persons that he may find 
engaged in such occupation, and to arrestf any 
of the persons present. Power is vested in the 
Crown, by 3 & 4 Wm. IV. c. 42, s. 104, to 
prohibit the exportation of arms, ammunition, 
and gunpowder out of this kingdom, and to 
license the importation of gunpowder for the 
use of the royal stores. As to arms in Ireland, 
see 1 W. IV. s. 44, and 6 & 7 Viet. c. 74^ 

Army, [fir. armee^ Er.], the military force of 
a country. The first instance of a standing 
army in Europe are the Companies of Ordon- 
nance of Charles VII. of France. History 
teaches us that it is in the nature of sovereigns 
to love power, and of armies to obey sovereigns. 
Hence the constitutional jealousy of the mili- 
tary power of the Crown, and the safeguard 
provided by our great charters against any 
attempt by ill-advised sovereigns to destroy 
the liberties of their country. It is invariably 
announced by the Annual Mutiny Act, that the 
raising and keeping of a standing army within 
the United Kingdom in time of peace, rmless 
it be with the consent of Parliament, is- against 
law, 1 W. & M. s. 2, c. 2. Thus, while 
sovereign has the sole prerogative of raismg 
and r^ulating our fleets and armies, the Parlia- 


ment retainB the power of voting the supplies, 
without which tliey could could not be main- 
tained. The Act of the .last session upon this 
subject is 26 & 26 Viet. c. 5, which recites 
that it is adjudged necessary (and it has been 
necessary ever since a.d. 1689) that a body 
of forces shall be continued for the safety 
of the United Kingdom, the defence of the 
possessions of Her Majesfy’s Crown, and the 
preservation of the balance of power in Europe, 
and that the whole number of such forces 
should consist of 145,450 men, exclusive of 
6,688 officers and men, •being the depots of 
regiments in India stationed in Great Britain, 
and exclusive of the officers and men be- 
longing to the regiments and other corps em- 
ployed in Her Majesty’s East Indian possessions, 
but including the officers and men of the 
troops and companies recruiting for those regi- 
ments and corps. As to the limit of European 
troops of the Indian army, see 22 & 23 Viet, 
c. 27, & 23 & 24 Viet. c. 100, & 25 Viet, 
c. 5. Consult McArthur or Simmons on Courts 
Martial. 

Amaldia, a disease that makes the hair fall 
off, otherwise CiiUed^/o^^aa, because foxes are 
subject to it. — Rog. Moved. 693. 

Amalia, arable grounds. — Domesday^ tit. 
Essex. 

Aromatarius, a word often used for a'grocer, 
but not held good in law proceedings.-—! Vent. 
142. 

Arpei} or Arpent, an aero or furlong of 
ground. According to Domesday-Book 100 
perches make an arpent. — Blount. 

Arpentator, ^ measurer or surveyor of land. 
Cowel. 

Arqnebuss [fr. haeck-buyse^ haeck-husscy Dvu, 
properly a gun fired from a rest, from haecky 
the hook or forked rest on which it is sup- 
ported, and husse ; Germ., biichsey a fire-arm. 
From haecke-busscy it became harquebusSy and 
in It., archibuso or arcobugiay as if from arcOy a 
bow. In Scotch it was called a hagbut of 
croche ; Fr. arquebus a croc.y Jamie., Wedgw.J, 
a short-hand gun, a caliver or pistol mentioned 
in some of our ancient statutes. — Fr. Law. 

Arrack, a spirit procured from distillation 
of the cocoa-nut tree, rice, or sugar-cane, and 
imported from India, upon which a duty is 
payable. 

Arraiatio peditum, arraying of foot soldiers. 
1 ^dw. II. 

Arraiers, officers who had the care of the 
soldiers’ armour, and whose business it was to 
see them duly accoutred. Commissioners were 
afterwards appointed for the same purpose. 
Blount. 

Arraign [fr* arraisonnery aresnery aregntry 
arraignevy old Fr. i. e. ad rationem ponerSy Lat. 
to caU one to acioimt], to bring a prisoner to the 
bar of the court to answer the matter charged 
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upon him in the indictment. The arraignm^t 
of a prisoner consists of three parts, (1) calling 
on him by name to hold up his hand or 
otherwise making it appear that he is the party 
indicted. Holding up the hand is a mere 
ceremony, and is frequently dispensed with, it 
being only necessary for the prisoner to admit 
that he is the person indicted. (2) Reading 
the indictment to him distinctly in English, 
tliat he may fully understand the charge. (3) 
Demanding whether he be guilty or not guilty, 
and entering his plea, and then demanding 
how he will be tried,* the common answer to 
which is. By Ood and my country. The pleas 
upon arraignment are either the general issue 
i.e. not guilty, or a plea in abatement or in bar, 
or the prisoner may demur to the indictment, 
or he may confess the fact, upon which the 
Court proceeds immediately to judgment, 7 & 
8 Geo. IV. c. 28, s. 1. But if the prisoner 
* shall stand mute of malice, or will not answer 
directly to the indictment or information, in 
every such case it shall be lawful for the Court, 
if it sliall so think fit, to order the proper officer 
to enter a plea of “ not guilty ” on behalf of such 
person, and the plea so eji«ered sliall have the 
same force and effect as if the person had so 
pleaded the same.’ (s. 2.) — 2 Haleys P. C. 
151; 4 Bl. Com. 322 ; Hawk. P. C. c. 28, s. 1. 

Arrameur, an ancient port-officer, whose 
business was to load and unload vessels. 

Arrangements between Debtors and Cre- 
ditors, 7 & 8 Viet., c. 70, amended by 23 & 
24 Viet. c. 147. 

Arras, a marriage portion. — Spanish. 

Array [fr. arredare^ It. to, get ready], to 
rank or set forth a jury of men impanelled upon 
a cause. To challenge the array of the panel 
is at once to except against all persons arrayed 
or impanelled, in respect of partiality or some 
default in the sheriff. — Co. Lift. 156. If the 
sheriff be of affinity to any of the parties, or if 
any one or more of the jurors are returned at 
the nomination of either party, or for any other 
partiality, the array shall be quashed. 

Array, military commission of. Previous to 
the reign of Henry VIII., in order to protect 
the kingdom from domestic insurrections or 
the prospect of foreign invasions, it was usual 
from time to time for our princes to issue com- 
missions of array, and send into every county 
officers in whom they could confide, to musjier, 
array, or set in military order the inhabitants 
of every district ; the form of the commission 
was settled by 5 Hen. IV., so as to prevent 
the insertion therein of any new penal clauses. 
Rushworth, pt. 3, pp. 662, 66J. 

Arrears, or Arrearages, money unpaid at 
the due time ; as rent behind ; the remainder 
due after payment of a part of an account ; 
money in the hands of an accounting party. 
Cowd. 


Arreetatus, one suspected of a crime.-— 

Offic. Coronat. 

Arreoted, reckoned, considered. — 1 Inst. 
173 b. ^ n. 

Arrenatus, arraigned, accused. — Rot. Pari. 
21 Edw. I. 

Arrendare, to let lands yearly. 

Arrentation, [fr. arrendar, Span.], licensing 
the owner of lands in a forest, to enclose them 
with a low hedge and small ditch, according to 
the assize of the forest, under a yearly rent. 
Saving the arrentations, is reserving a power 
to give such licences . — Ordin Forestm, 34 
Edw. /. s. 5. 

Arrest [fr. restare, Lat. arrestare. It. 'ar- 
rester, Fr. to bring one to stand], the restraining 
of the liberty of a man’s person in order to 
compel obedience to the order of a court of 
justice, or to prevent the commission of a 
crime, or to ensure that a person charged or 
suspected of a crime may be forthcoming to 
answer it. Arrests are either in civil or criminal 
cases ; civil arrests must be effected, in order 
to be legal, by virtue of a precept or writ issued 
out of some Court, but every person has autho- 
rity to arrest criminals without warrant or pre- 
cept . — Termes de la Ley, 52. The abuses of 
gaolers and sheriffs’ officers towards prisoners 
are guarded against by 32 Geo. III. c. 28 ; the 
chief provisions of which are that an officer 
shall not carry a prisoner to any tavern, &c., 
without his consent, nor charge him for any 
liquor but such ge he shall freely •call for, nor 
demand for caption or attendlance any other 
than his legal fee, nor exact any gratuity- 
money, nor carry his prisoner to gaol within 
twenty-four hours after his arrest, unless the 
prisoner refuse to go to some safe house (except 
his own), of his own choosing. Nor shall any 
officer take for the diet, lodging, or expenses 
of a prisoner, more than shall be allowed by 
an order of Sessions. Bailiffs must show a 
copy of the writ to the prisoner, and permit 
perusal of it, and the prisoner may send for' 
his own victuals, bedding, &c. The two great 
statutes for securing the liberty of the subject 
against imlaWful arrests and suits are Magna 
Charta and Habeas Corpus Act, 31 Car H. 
c. 2, which is amended and enforced by 56 
Goo. HI. c. 100. As to those persons who are 
privileged from arrest, read 2 Chit. Arch. 
Prac. by Pren. 683, et seq. The 22 & 23 
Viet. c. 57, limits the power of arrest by 
Coimty Court Judges. 

Arrest of judgment. An unsuccessful de- 
fendant may move that the judgment for the 
plaintiff be arrested or withheld, notwith- 
standing a verdict given, on the ground that 
there is some substanti^ error appearing on 
the face of the record which vitiates the pro- 
ceedings. Judgment may be arrested for good 
cause in criminal cases, if fhe indictment be 



( 81 ) ARE— ARi 


insufficient. — 3 Inst, 210 ; Step, Plead, 106. 
If the judgment be arrested each, party pays 
his own costs. 

By 15 & 16 Viet. c. 77, ss. 143, 144, when 
a motion in arrest of judgment is made, the 
plaintiff, by leave of the court, may enter a 
suggestion of matter which, if true, would 
remedy the defect in the record, to which the 
defendant may plead. The issue so raised may 
be tried as in ordinary cases. 

Arrest of inquest, pleading in arrest of 
taking the inquest upon a former issue, and 
showing cause why an inquest should not be 
taken. — Bro. tit. '‘Repleader^ 

Arrestandis bonis ne dissipentur, a writ 
which lay for a person whose cattle or goods 
were taken by another, who, during a contest, 
was likely to make away with them, and who 
had not the ability to render satisfaction. — Reg, 
Orig. 126. 

Arrestando ipsum qui pecuniam recepit, 

a writ which issued for ai)prehending a person 
who had taken the king’s prest money to serve 
in the wars, and then hid himself in order to 
avoid going. — Ibid. 24. 

Al^estee, the person in whose possession a 
debt or property has been attached by arrest- 
ment. — Scotch Law. 

Arrester, the person who procures an arrest- 
ment. — Ibid. 

Arrestment, a process of attachment pro- 
hibiting a person, in whose hands a debitor’s 
moveables are, to pay or deliyer up the same 
to^such debitor,® tiU a creditor, who has pro- 
cured an arrestment to be laid on, be satisfied, 
either by caution, i. e. security or payment, 
according to the grounds of arrestmdht. — 
Ibid. 

Arrestment jurisdictionis fdndaudm causd, 

a process to bring a foreigner within the juris- 
diction of the Courts of Scotland, for a foreigner 
owes no obedience to the decisions of these 
f*o.iiirts, and, therefore, unless his person or 
effects be within such jurisdiction, a judgment 
of such court would be ineffective. This 
warrant then attaches a foreigner’s person or 
arrests his goods, and these will not be released 
unless caution or security be given that the 
foreigner shall appear at all diets of court. — 
Ibid. 

Arresto facto super bonis mercatorum 
alienigefnorum, a writ against the goods of 
aliens found within this kingdom, in recom- 
pense of goods taken from a denizen in a foreign 
country, after denial of restitution. — Reg. Orig. 
129. The ancient civilians called it clarigatio^ 
but by the modems it is termed reprisalia. 

Arret [Fr.], a judgment, decree, or sentence. 

Arretted, charged, imputed, or laid unto. 
The convening a person charged with a crime 
before a yadi^Q.-^Staundf. PI. Cr, 45. It is 
used sometimes for imputed or laid unto ; as, 


no folly may be arreted to one under ago.— . 
Cowel. 

Arrha, short for arrhdbo [fr. hppa(itav^ Gk.], 
earnest, pledge, evidence of a completed bar- 
gain. — Jacob, 

Arriage and Carriage, indefinite services 
formerly demandable firom tenants, abolished 
by 20 Geo II. c. 50. 

Ainiere fee or fief, a fee dependent on a 
superior fee. These fees originated when dukes 
and counts, rendering their governments here- 
ditary, distributed to their oflScers parts of the 
domain, and permitted those officers to gratify 
the soldiers under them in the satne manner.— 
Encyc. Land. 

A^iere vassal, the assal of a vassal. 

Arrogatiou, the adoption of a person of full 
age, while adoption properly so called was of a 
person under full age. — Sand. Just. 124- 
126. 

Arrows [fr. dr, gen. aurra Icel., 6r~varnar, 
missiles, probably from their whirring through 
the air], all heads of, were to be well brazed and 
hardened at the point with steel, on pain of 
forfeiture and imprisonment, and marked with 
maker’s name. — 7 Hen. IV. c. 7. 

Arrura [fr, &povpa, Gk.], a day’s ploughing. 
Paroch. Antiq. p. 41. 

Arsenals [fr. arzana^ darzma., tarzana^ It.], 
dockyards, magazines, and other public stores. 
The wilful firing or destroying them is pun- 
ished by death. — 12 Geo. III. c. 24. 

Arsenic, regulating sale of. — 14 & 15 Viet. 
c. 13. 

Arser in le main, burning in the hand. The 
punishment of rfjriminals, who had the benefit 
of clergy, which benefit was abolished by 7 & 8 
Geo. IV. c. 28. — Temies de la Ley. 

Ars Jit quod a teneris primum conjungitur 
annis. — 3 Inst. Epil. — (That becomes an art 
which is joined to us from our tender years.) 

Arson [fr. ardeoy Lat., to burn], tho mali- 
cious firing of a house or other building. The 
law upon this subject is to be found in 24 & 25 
Viet. c. 97, ss. 1-8. As to maliciously setting 
fire to ships, see ss. 42-4. See Leach's Hawk. 
P. C. i. c. 39 ; 1 Hale's P. C. 569 ; Archh. 
Consolid. Grim. Stahitesy 341 ; and Greaves' 
Criminal Acts^ 1861, 209 and 243. 

Arsur in le main, burning in the hand, the 
punishment of criminals that had the benefit of 
clergy. — Termes de la Ley ; Fr. phrase. 

ilSrstira, the trial of money by fire, after it 
was coined. — Blount. 

Art and Part, said of a person who has 
committed a crime, and was a contriver of it 
and acted his part in it. In the negative it is 
neither art nor part {nec artifex nec particeps')^ 
neither contriver nor partaker. — Scotch Law. 

Art Uniona legalising — 9 & 10 Viet. c. 48^ 
and 21 & 2^ Viet. c. 102. For protecting 
works of art, see 8 & 9 Viet, c, 44. 

G 



AET-^AEV 


( 82 ) 


Arthel) Ardhel, or Arddelio, to avouch, as 
if a man. were taken with stolen goods in his 
possession, he was allowed a lawful arthel^ i. e. 
vouchee, to clear him of the felony, but pro- 
vision was made against it by 28 Hen. VIII. 
c. 6. — Blount. 

Article [articulus, Lat.], a complaint ex- 
hibited in the Ecclesiastical Court by way of 
libel. — 8 Bl. Com. 109. 

Articled Clerk, a pupil of an attorney or 
solicitor, who undertakes, by articles of clerk- 
ship, containing covenants, mutually binding, 
to instinct him in the principles and practice 
of the profesMon. As to the articles of ser- 
vice, their registration and enrolment, the 
mode of service, examination, admission, and 
fees, see G & 7 Viet. c. 73; 7 & 8 Viet, 
c. 86 ; 14 & 15 Viet. c. 88; 15 & IG Viet, 
c. 73; 16 & 17 Viet. c. 63; 19 & 20 Viet. 
c. 81; 20 & 21 Viet. c. 39; and 23 & 24 
Viet. c. 127 ; also Wharton^ $ Manual for 
Articled Clerks^ 9th ed. 

Articles, divisions and paragraphs of a docu- 
ment or agreement. It is a common practice 
for persons to enter into articles of agreement, 
preparatory to the executien of a formal deed, 
whereby it is stipulated that one of the parties 
shall convey to the other certain lands, or re- 
lease his right to them, or execute somo other 
disposition of them. 

Articles arc therefore considered as a me- 
morandum or minute of an agreement to 
make some future disposition or motUfication 
of real property. Such an instrument will 
create a trust or equitable estate, and a 
specific performance of it wiH be decreed in 
Chancery. 

Articles are usually entered into for the 
purchase and sale of lands, for the taking and 
granting of leases, for making mortgages and 
settlements on marriage, and for, forming 
partnerships. See Impeachment. 

Articles, Lords of, a committee of the 
Scottish Parliament, which, in the mode of 
its election, and by the nature of its powers, 
was calculated to increase the influence of 
the Crown, and to confer upon it a power 
equivalent to that of a negative before de- 
bate. This system appeared inconsistent 
with the freedom of Parliament, and at the 
Revolution, the convention of estates declared 
it a grievance, and accordingly it was si^n- 
pressed by the Act 1690, c. 3. 

Articles of the Peace, a complaint ex- 
hibited either in the Queen’s Bench at West- 
minster, Court of Oyer and Terminer, or 
Sessions of the Peace, when apy one has just 
cause to fear that some one wiU burn his house, 
do him some corporal hurt, or procure a third 
person to perpetrate it. Upon articles setting 
forth the fact being sworn to^' by the com- 
plainant, sureties of the peace are taken for 


such a length of time as the Court sliall think 
necessary, not being confined to a twelve- 
month. — 1 T. B. 696; Bac. Ab. tit. Surety 
of the Peace.' 

Articles of Religion, commonly called the 
39 Articles, a body of divinity drawn up by 
the convocation in 1562, and confirmed by 
James 1. Consult Burnet on the ^Articles' 
The 17 & 18 Viet, c 81, ss. 43, 44, has ren- 
dered unnecessary subscription to these arti- 
cles, or any oath on matriculating or on taking 
a degree in the University of Oxford ; and 19 
& 20 Viet. c. 88, ss. 45, 46, has enacted the 
same as to Cambridge. 

Articles of Roup, the conditions under 
which property is exposed to sale by auction.— 
Seoteh Law. 

Articles of War, a code of laws for the 
regulation of the land forces, made in pursu- 
ance of the several annual acts against mutiny 
and desertion. Formerly there were also 
Artieles of the Navy for the government of 
the royal fleet, embodied in 22 Geo. II. c. 33 ; 
but that statute and others amending it were 
repealed by 23 & 24 Viet. c. 123, ‘ The Naval 
Discipline Act, 1861.’ • 

Articulate, to set down articles or con- 
ditions of agreement. 

Articulate adjudication, used where there 
are more debts than one due to the adjudging 
creditor, when it is usual to accumulate each 
debt by itsell’, so that in case of an error in 
ascertaining or calculating one the debts, 
the error may not reach any other debt. — 
Scotch Law. 

Articuli cleri, statutes containing certain 
articles relating to the church, clergy, and 
causes ecclesiastical, made at Lincoln. — 9 
Pdw. II. st. 1 ; 2 Beeves^ c. xii. p. 290. 

Articuli super chartas, the 28 Ed. /., 
st. 3. s. 2 ; BeeveSy c. ix. p. 103 ; andc. xi. p. 233. 

Artificers, persons who are masters of their 
art, and whose employment consists chiefly Jiii 
manual labour. — 5 Geo. IV. c. 97, and 6 
Geo. IV. c. 105 ; Cunningham. 

Artificial person, a corporation, a body of 
men, a company. 

Artillery Ranges Act, 1862. — 25 & 26 Viet. 
c. 36. 

Arundel, the Earl of the only peer who 
holds his earldom by prescription. 

Arundinetum [fr. arundo, Lat.], a ground 
or place where reeds grow. — 1 Inst. 4. 

Arundinis yadum, the ancient name of Red- 
bridge, in Hampshire. 

Aruntina vallis, the ancient name of Arun- 
del, in Sussex. 

Arvil-supper, a feast or entertainment made 
at a funeral in the north of England ; aiwil 
bma,d is bread delivered to the poor at funeral 
solemnities, and arvily arvaly or arfal are the 
burial or funeral rites. — CoweL 
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Arvonica, the ancient name of Carnarvon- 
shire. 

Amra, a day’s work at plough.— OM i?e- 
cords. See Akrura. 

As, a pound weight, a unit, the whole of an 
inheritance. As to its divisions, seo Sand. 
Just. 286 ; Cum. C. L. 139 n. (1) ; and Tayl. 
C. L. 491. 

Ascendants, the progenitors of a family. 

Ascesterinm, a monastery. — Du Cange. 

Ascriptltlus, a naturalized foreigner. — Civ. 
Law. 

Ash-W ednesday, the first day of Lent. It 
was anciently called Caput Jejunii^ the head 
of the fast; or Dies Cinerum^ the day of 
ashes. It took its name from an old custom 
of casting ashes upon penitents, and then 
thrusting them from the church. — Wlieatley 
on the Com. Pray. c. v. s. 11. 

Asper, a Turkish coin value 5 farthings. 

Asphyxia [fr. d not and tr^vliQy Gk., pulse], 
suspended animation produced by the non- 
conversion of the venous blood of the lungs 
into arterial. — Dunglison. 

Asportation, carrying away or removing 
goods. In all larcenies, there must be both a 
taking and a carrying away ( cepit et aspor- 
tavit ). — 4 Bl. Com. 431; Arch. Consolid. 
Crim. Stat. 153. 

Assach, or Assath, a custom of purgation 
formerly used in Wales, by which an accused 
party cleared or purged himself of the accusa- 
tion by the^ oaths of three , hundred men. 
Abolished by i' Hen. V. c. 6. Consult 27 
Hen. VIII. c. 7. — Spelm. 

Assart, or Essart [fr. Assartum in Lat.], 
an offence committed in the forest, by pulling 
up the trees by the roots, that arc thickets and 
coverts for deer, and making the ground plain 
as arable land. It differs from waste, in that 
waste is the cutting down of coverts which 
may grow again, whereas assart is the pluck- 
them up by the roots and utterly destroy- 
ing them, so that they can never afterward 
grow. This is not an ofifence if done with 
license to convert forest into tillage ground. 
Consult ManwooJs Forest Laws^paxt 1, p. 171. 

Assassination \_Hashish is the name of an 
intoxicating drug, prepared from hemp, in use 
among the natives of the East. Hence Arab 
* Haschischin,* a name given to the members 
of a sect in Syria, who wound themselves up 
by doses of hashish to perform, at all risk, the 
orders of their Lord, known as the Sheik, or 
Old Man of the Mountain. As the murder of 
his enemies would be the most dreaded of these 
behesti^ the name of Assassin was given to 
one commissioned to perform a murder. — 
Wedgw.Jf murdering a person by lying in wait 
for hire. — Jacob. • 

Assault [ir. salire, Lat., to leap ; saillirf 
assaillir^ Fr., to assail ; insiiltuSf Lat.}, an 


attempt or offer, with force and violence, to do 
a corporal hurt to another, as by striking at 
him with or without a weapon. No words, 
how provoking soever they be, will amount to 
an assault. Assault does not always neces- 
sarily imply a hitting or blow; because in 
trespass for assault and battery^ a person may 
be found guilty of the assault, but not guilty 
of the batteiy. But battery always includes an 
assault. — 1 Hawk. P. C. c. Ixii. s. 1 . As to aggra- 
vated assaults, seo 24 & 25 Viet. c. 100, s. 48. 

Assay [fir. exigere^ Lat., to test] of weightt 
and measures^ tlie examining of weights and 
measures by clerks of markets, Blount. 

Assayer of the King, an Wcer of the 
Mint, who tried thesilvcx* : he was indifferently 
appointed by the Master of the Mint and the 
Merchants, who carried silver thither for ex- 
change. — Ibid. 

Assayers, persons who test or prove metals, 
&c. 

Assaysaire, to associate or take as fellow 
judges ; used in old charters. — Cowel. 

j^sseenrare, to secure by pledges ; a solemn 
interposition of faith. — Hov. 1174. 

Assedation, possession by a tack or lease, 
&c. — Scotch Law. 

Assembly [fr. simuly Lat., together; hence 
ensemblCy assembler y Fr., to draw together], 
General, the highest ecclesiastical court in Scot- 
land, composed of a representation of the minis- 
ters and elders of the church, regulated by the 
.Act 5th,* Assembly, 1694. 

Assembly, TTnlawful, a meeting of three or 
more persons to do an unlawful act — 3 Inst. 
9 ; 1 Hawk. 155. See Offence. 

Assent, or Consent, agreeing to, or recog- 
nising a matter, as an executor’s assent to a 
legacy, or the assent of a corporation to bye- 
laws, &c. See Royal Assent. 

Assertory Covenant, an affirming promise 
under seal. 

Assess [fr. assessum, Lat., setting a tax], 
to rate or ascertain. 

Assessed taxes, duties chaiged upon per- 
sons in respect of articles in their use or keep- 
ing, as houses, servants, carriages, horses, dogs, 
hair-powder, armorial bearings, and game cer- 
tificates. They are under the management of 
the Commissioners of Inland Revenue. — 12 & 
13 Viet. c. 1, and 16 & 17 Viet. c. 51, s. 9. 

Assessor, an associate in judgment. 

Assessors, literally those who sit by the 
side of another ; persons appointed to ascer- 
fcun and fix the value of taxel, rates, dec. 
Also persons sometimes associated with judges 
of courts to adwise and direct the decisions of 
such judges. 

Assets [fr. assetZy Nor.-Pr. i. e. satisy Lat. ; 
asseZy Fr., sufi^ient ; in Old English it was 
commonly written assefA], the property of a 
deceased person, which is chargeable with, and 
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applicable to, the payment of his debts and 
legacies. 

Assets are either per descent^ or real ; or 
enter maines of an executor, or personal. 

The following kinds of property, descended 
from a person seised in fee, are real assets 
freeholds; ancient demesnes ; gavelkind; Bo- 
rough-English ; land descended from an ances- 
tor, between whom and the heir there is an 
intermediate descent ; lands descended on the 
part of the father and of the mother ; a trust 
estate in fee -simple; tithes in the hands of 
laymen ; advowson * in fee appendant to a 
manor; advo’wson in fee in gross; whether 
the descent % of a trust estate, or the legal 
estate, equity will decree a sale, for the pay- 
ment of judgment, and specialty debts; an 
estate pur autre vie limited to the ancestor 
and his heirs (1 Viet. c. 26, s, 6) ; a reversion 
in fee descended. — Ram on Assets^ c. ix. s. 2. 

The following kinds of property are personal 
assets ; — an estate pur autre vieva. freehold land 
and limited to the testator merely, or to him, his 
executors and administrators ; a rent-charge jowr 
autre rfe, and limited to the grantee merely, 
without naming his heirS, executors, or ad- 
ministrators ; an estate pur autre vie by a 
lease limited to A. and his heirs, and in a set- 
tlement made by A. converted into a personal 
estate, and afterwards devised by him ; the 
right of the next presentation to a church, 
which is full, and which right has been granted 
to a person, who dies possessed of ilr; timber, 
growing on the estate of a limatic, and cut 
under an order of the Court of Chancery, 
founded on the report, that «it would be for 
the benefit of the lunatic, and sold, the pro- 
duce of the sale being paid into court on ac- 
count of the lunatic ; (himages recovered by 
an executor in an action of trespass or trespass 
on the case (3 & 4 Win. IV. c. 42, s. 2) ; all 
personal property which devolves upon exe- 
cutors. — Ram on Assets^ c. ix. s. 1. 

Again, assets are distributed into legal and 
equitable ; a distinction wliich is of importance, 
where there are specialty and simple contract 
debts, and the assets are insufficient to pay all 
the creditors in full ; for there it becomes ne- 
cessary to determine whether the assets arc 
legal or equitable ; as, in the former case, 
specialty creditors are entitled to priority ; in 
the latter case, they will only be paid rategbly 
with ample contract creditors. 

The distinction is this — the property of a 
deceased p#son, wliich is in the hands of an 
executor or administrator virtute officii, and 
which can be reached for the purpose of satis- 
fying a creditor by an action at law, is com- 
monly termed legal assets, and will be applied, 
both at law and in equity, in the ordinary 
course of administration, wh'ich gives debts 
of a certain nature a priority over others ; 


where, however, the assets are such as are re- 
cognised only in equity, they are termed 
equitable assets, and according to the well- 
known maxim that equality is equity, will, 
after satisfying those who have liens on any 
specific property, be distributed amongst the 
creditors of all grades equally, i. e. pari passu ; 
or should the funds fall short, then rateably 
by way of dividend, without any regard to 
legal priority, all debts being equal when con- 
scientiously considered. Equitable assets are 
of three kinds : — (1) those created by the acts 
of the testator, by charging or devising his 
land for payment of debts ; (2) those whiph, 
not being recognised or attainable at law, are 
created in equity — such as an equity of re- 
demption or the separate estate of a deceased 
wife ; and (3) those so declared by statute. 

The order in which Equity administers 
assets, partly legal and partly equitable, is 
this : — 

(1st) Personalty, not exempted by a tes- 
tator either by express words or manifest 
intent, from the payment of debts or not spe- 
cifically bequeathed. Neither a charge upon 
land, nor a diriiction to sell, nor the creation 
of a term for j)ayment of debts, will, however, 
exempt tlie personal estate . — Duhe of Ancaster 
v. Mayer, 1 Rro. C. C. 454 (1783-1785) ; 
1 Wfdte and Tudor'' s Lead. Cases, 415-439. 
The question, then, in each particuUir case 
resolves itself* into this : Does there appear 
upon the whole ^testamentary disposition taken 
together an intention on the 'part of the tes- 
tator so expressed as to convince a judicial 
mind that it was meant not merely to charge 
the leal estate, but so to charge it as to exempt 
the personal estate ? for it is not upon an in- 
tention to charge the real, but an expressed 
intention also to discharge the personal estate, 
that the question is to be decided, and every 
testator must be presumed to have been cogni- 
zant of the law. 

'{'his being legal assets, is to be applied in 
a course of administreation for tho payment of 
debts and legacies, according to their legal 
priorities. 

After the exhaustion of the unexempted 
personalty, wliich is the natural and first fund 
for the payment of debts, then 

(2nd) A real fund created for the exclusive 
purpose of satisfying debts. 

(3rd) Heal est^s, devised or ordered to be 
sold for payment of debts, not merely charged 
with such payment, and w;hether the inherit- 
ance, or a term carved out of it, be so limited. 

These being equitable assets are tp^ be ap- 
plied in the payment of debts, pari passu. 
And in case the creditors are paid out of the 
personal estate, in payment of legatees pro 
tanto, whether specific or otherwise, 

(4th) Real estates descended, whether free- 
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hold or copyhold, and whether in the possession 
of the devisor at the date of his will, or sub- 
sequently acquired. 

These being legal assets are to be applied 
to the payment of debts, and then of legacies 
pari passu, whether specific or pecuniary. 

(5th) Realty or personalty devised or be- 
queathed, charged with and subject to the 
payment of debts, and specifically disposed of 
subject to such debts. 

These being equitable assets are to be applied 
in payment of debts pari passu, and should 
the creditors ’be paid out of the personal es- 
tates, in payment of legatees pro tanto. Per- 
lonalty given charged with debts seems equally 
liable with realty given so charged, in favor of 
general legatees, but as legal assets. 

As to what amounts to a charge of debts, it 
is a loile, that a mere general direction by a 
testator, that his debts should be paid, effectu- 
ally charges them upon his real estate. To 
this rule there are two exceptions : (1) Where 
the testator, after a general direction for pay- 
ment of his debts, has specified a j)articular 
fund for the purpose ; because the general 
charge by implication is controlled by the 
specific charge made in the subsequent part 
of the will ; (2) Where the debts are directed 
to be paid by executors ; for, in that case, it 
will be prelhmed, unless land be devised to 
them, that the debts are to bo paid exclusively 
out of the* assets which c«me to them as 
executors. 

Where a testator gives his real estate to A. 
and his heirs, charged with his (the testator’s) 
debts ; that is a devise for a particular purpose, 
but not for that purpose only. If, however, 
the devise be, on trust to pjiy the testator’s 
debts, that is a devise for a particular purpose, 
and nothing more. The wide difference of 
effect is this : — the ifrst mode is a devise of 

estate of inheritance for the purpose of giving 
the devisee the beneficial interest, subject to 
a particular purpose; the latter is a devise 
for a particular purpose with no intention to 
give him any beneficial interest. When, 
therefore, the whole legal interest is given for 
the purpose of satisfying trusts expressed, and 
those trusts do not exhaust the whole, so much 
of the beneficial interest as is not exhausted 
belongs to the heir ; but where the whole legal 
interest is given for a particular purpose, with 
an intention to give to the devisee of the legal 
estate the beneficial interest, if the whole be 
not exhausted by the particular purpose, the 
surplus goes to the devisee, as it was intended 
to be given to him. — 1 Hov. on Frauds, 360. 

(6th) General pecuniary legacies pro ratd» 

(7th) Real estate devised, not charged with 
debts, and personal estate specifically or de- 
monstratively bequeathed, each contributing 
rateably, unless one is made primarily liable. 


The 3 <S5ie 4 Wm. IV. c. 104, provides that 
when any perton shall die seised of or entitled 
to any estate or interest in lands, tenements, 
or hereditaments, corporeal or incorporeal, or 
other real estate, whether freehold, customary- 
hold, or copyhold, which he shall not by his 
last will have charged with or devised subject 
to the payment of his debts, the same shall be 
assets to be administered in Equity for the 
payment of the just debts of such persons, as 
well debts due on simple contract as on spe- 
cialty ; and that the heir* or heirs-at-law, cus- 
tomary heir or heirs, devisee or devisees of 
such debtor, shall be liable to *all the same 
suits in Equity at the ^uit of any of the cre- 
ditors of such debtor, whether creditors by 
simple contract or by specialty, as the heir or 
heirs-at-law, devisee or devisees of any person 
or persons who died seised of freehold estates 
was or were before the passing of the act liable 
to in respect of such freehold estates at the suit 
of creditors by specialty in which the heirs 
were bound : provided always, that, in the 
administration of assets by Courts of Equity 
under and by virttle of this act, aU creditors' 
by specialty in which the heirs are bound shall 
be paid the full amount of the debts due to 
them before any of the creditors by simple 
contract or by specialty in which the heirs 
are not bound shall be paid any part of their 
demands. 

These assets are not administered in pay- 
ment of legacies. 

(8th) Realty and Personalty, which the tes- 
tator had power to appoint, and which he has 
appointed by his will. 

(9 th) The testator’s widow’s paraphernalia. 

Where assets are partly legal, and partly 
equitable, though equity cannot take away the 
legal preference on legal assets, yet, if one 
creditor have been paid out of such legal 
assets, when satisfaction comes to be made out 
of equitable assets the court will postpone him 
till there is an equality in sati^ction to all 
other creditors, out of the equitable assets, 
proportionable to so much as the legal creditor 
has been satisfied out of the legal assets pur- 
suant to the maxim that he who seeks equity 
shall do equity. 

In commerce the term is used to designate 
the stock in trade and the entire property of 
all sorts, belonging to a merchant, or to a 
trading association. 

Asseveration [fr. assevero, Lat., to affirm 
earnestly, fr. severus, serious], an appeal to a 
witness for th^truth of a representation. 

Assewiare, to draw or drain water firom 
marsh grounds.— CoM?€i. 

Assidere, or Assedare, to tax equally. Some- 
times used in The sense of assigning an annual 
rent to be paid out of a particidar &rm, &c.— 
Mat. Par. anno 1232. 
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Assign variously applied ; generally, to set 
oyer a right to another, or appoint a deputy ; 
specially, to set forth or point at, as to assign 
error, tUlse judgment, &c. Tho judges are 
said to be assigned to take assizes. 

Assigfnation, anything simply ceded, yielded, 
and assigned to another. — Scotch Law. 

Assignatus utitur jure auctoris. — (The as- 
signee makes use of the right of his assignor.) 

Assignee, or Assign, a person appointed by 
another to do any act or perform any business ; 
also a person, who takes some right, title, or 
interest in things by an assignment from an 
assignor. They are divided into: (1) assignees 
by deed^ as when a lessee of a term sells or as- 
signs it to another ; and, (2) assignees by law^ 
as when property devolves upon an executor, 
without any specific appointment, the executor 
is assignee in law to the testator. Assignees 
in Bankruptcy are those persons in whom the 
property of a bankrupt vests by virtue of their 
appointment. They are either official assignees, 
officers appointed by the Lord Chancellor, ono 
of whom is nominated by the Court of Bank- 
ruptcy to act in each particuhir case, or creditors' 
assignees, elected by the creditors who prove 
debts under the bankruptcy to the value of 
10/. or upwards, at the first jmblic sitting, and 
confirmed by the commis.sioners. As to their 
duties, rights, and liabilities, consult ArchboUVs 
Law of Bankruptcy \ 12 & 13 Viet. c. 106; 
and 24 & 25 Viet. c. 134. As to assignees 
of insolvents, see 1 & 2 Viet. c. 110, s. 45, 
et seq. ; hnd 7 & 8 Viet c. 06, s. 3. 

Assignment, a transfer of llie whole of a 
particular estate, the operative verbs being 
* assign, transfer, and set over.’ An assignee 
is liable for the breach of all covenants running 
with the land broken during the subsistence of 
the as.signment, but he may assign over to a 
mere beggar to get rid of his continuing lia- 
bility under such covenants ; although he 
cannot thus escape from liability on his co- 
venant for indemnity. 

Assig^nment of dower, the ascertaining and 
setting out of a widow’s portion of her de- 
ceased husband’s realty for her thirds or dower. 

Assignment of errors, the formal statement 
of the objection or error in the record com- 
plained of See Error. 

Assigpior, a person who transfers or makrs 
oyer property to another. 

Assimulare, to connect highways. — Leg. 
Hen. I. c. 8. 

Assisa, a law. — 1 Reeves^ c. iv., p. 215. 

Assisa cadere, to be nonsvated, as when 
there is such a plain and legal insufficiency in 
an action, that the plaintiff cannot success^ly 
proceed any further in it. — Fleta, lib. 4, c. xv. ; 
BracUm, lib. 2, c. vii.. ' 

Assi«a oadit in jnratam, to submit a con- 
tfbversy^to jKrial by jury. — Ibid. 


Assisa oontinnanda, an ancient writ ad- 
dressed to the justices of assize for the continua- 
tion of a cause, when certain facts j)Ut in issue 
could not have been proved in time by the 
party alleging them. — Reg. Orig, 217, and 
Termes de la Ley * Continuance^ 

Assisa Panis et CerevisisB, the power or 
privilege of assizing or Adjusting the weight 
and measure of bread and beer. — bXHen. III . ; 
Cowel ; 2 Reeves^ c. viii. p. 56. Kepealed by 
6 & 7 W7n. IV. c. 37. 

Assisa proroganda, an obsolete writ, which 
. was directed to the judges assigned to take 
assizes, to stay proceedings, by reason of a 
party to them being employed in the king’s 
business. — Reg. Orig. 208. 

Assisa ntmm. See Assise de Utrum. 

Assise, or Assize [fr. assideo^ Lat. to sit 
together, whence assire^ O. Fr. to set, assisj 
set, seated, sealed], a jury, who sit together 
for the purpose of trying a cause, or rather a 
court or jurisdiction, which summons a jury 
by a commission of assize to take the assizes. 
Ilence the judicial assemblies held by the 
Queen’s commission in every county as well 
to take indictments as to try causes at Nisi 
Pt'iuSf are commonly termed the assizes. 
There are two commissions. (I.) Generaly 
which is issued twice a year to the judges 
of the Superior Courts of ComAon Law at 
Westminster; two of whom are assigned to 
every circuit. Bee Circuits. The judges 
have four several commissions: (1) Of oyer 
and terminer, directed to them and many other 
gentlemen of the county, by which they are 
empowered to try treasons, felonies, &c. This 
is the largest commission. (2) Of gaol deli- 
very, directed to the judges and the clerk of 
assize associate, empowering them to try every 
prisoner in the gaol com|nitted for any offence 
whatsoever, so as to clear the prisons. (3) Of 
Nisi Prius, directed to the judges, the clerli«r, 
of assize and others, by which civil causes, in 
which is.sue has been joined in any one of the 
Superior Courts, are tried on circuit by a jury 
of twelve men of the county, in which the 
venue is laid, and on return of the verdict to 
the Court above, usually on the first day of 
the term following, the Court gives judgment 
on the fifth day after, allowing the four inter- 
mediate days to either party, if dissatisfied 
with the verdict, to move for a new trial. 
These causes by the practice of the courts are 
usually appointed to be tried at Westminster 
in some Easter or Michaelmas Term, by a jury 
returned from tho county, in which is laid the 
venue, but with this proviso — '‘Nisi Prius' 
(unless before) the day appointed the judges 
ofr" assize come into the county in question. 
This they are sure to do in the preceding 
vacation, and the trial is there had instead of 
at Westminster. (4) A commission of the 
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peace, by which all justices are bound to be 
present at their coimty assizes, besides the 
sheriffs, to give attendance to the judges, or 
else suffer a fine. There used to be another 
commission, that of assise^ ^irected to the 
judges and clerk of assise, to%ike assises and 
do right upon writs of assize brought before 
them, by such as wdfe wrongfully thrust out 
of their possessions. These writs are abol- 
ished, and recourse is had to an action of 
ejectment, tried at Nisi Priust (II.) The 
other division of commissions is special^ 
granted to certain judges to try cert^iin 
causes and crimes.~.Cracton, lib. 3; 3 BL 
Com. GO, 260. 

Assise of Arms, 27 Hen. IT. a.d. 1181. 

Assise of Bread, the sealed rate for the 
sale of bread. 

Assise of Darrein Presentment, or last 
presentation; it lay when a person, or his 
ancestors, under whom he claims, had pre- 
sented a clerk to a benefice, who was duly 
instituted, and afterwards, upon the next 
avoidance, a stranger presents a clerk, thus 
disturbing the right of the lawful patron ; 
upon this, the patron issued this writ, directed 
to the sheriff to summon an assise or jury, to 
inquire who was the last patron that pre- 
sented to the church now vacant, of which the 
plaintiff complains that he is deforced by the 
defendant. — Tei'mes de la Ley, 473. It is, 
however, abolished, and recourse must be had 
to. the action of quare impedit. — 3 & 4 
Wm. IV. c. 27. 

Assise of Mort d* Ancestor, a writ which 
lay where a person’s fatlier, mother, brother, 
sister, uncle, aunt, &c. died, seized of land and 
a stranger abated. It is abolished by 3 & 4 
Wm. IV. c. 27. 

Assise of Novel D^seisin, an action similar 
in its nature to the one above, although it 
<51ffered in many points. It is abolislicd by 
3 & 4 Wm. IV. c. 27. 

Assise of the Forest, a statute touching 
orders to be observed in the king’s forests. — 
Manwood, 35. For the learning of assise 
generally, consult Com. Dig, tit. ‘ylssfse.’ 

Assise de TJtrum, an obsolete writ, which 
lay for the parson of a church whose pre- 
decessor had alienated the lands and rents of 
it.— F. N. B. 48. 

Assiser, an officer who has the care and 
oversight of weights and measures. 

Assises de Jerusalem, a monument of feu- 
dal jurisprudence, composed by Gottfried of 
Bouillon, for the government of the Holy City 
after its conquest by the crusaders. It was 
revised in the 13th and 14th centuries for the 
use of the Latin kingdom of Cyprus.-*-! 
Colq. R. C. L. s. 80, p. 86 ; 1 Hall. Lit. Hist. 
Eur. 28. 

Assisors, Scottish jurors. 


A8si8taaoe» Writ of, appears to have been 
first employed in the reign of James I. ; from 
that time, though in general parlance it is said 
that the decree of the Court of Chancery acts 
only in personam, yet, if the possession of 
lands be decreed or ordered and the defendant 
refuse to perform the decree, the Court directs 
this writ of execution to the sheriff, to en- 
force its decree.— (7o»soh<f. Ord. xxix. r, 5. 

Assistant-Judge of Middlesex Sessions, 
appointed by 7 & 8 Viet. c. 71, may appoint a 
deputy. — 14 & 15 Viet. b. 55, s. 14. See 22 
& 23 Viet. c. 4. 

Assistant Overseers, appointed by 2 & 3 
Viet. c. 84 and 7 & 8 Viet. c. 101, ss. 61, 62. 

Assisus, rented or farmed out for such an 
assize or certain assessed rent in money or 
provisions. — Blount. 

Assithment [fr. ad and sithe, Sax., vice], a 
wercgeld or compensation by a pecuniary 
mulct. — Cotvel. 

^Assize. In the practice of the criminal' 
courts of Scotland, the fifteen men who decide 
on the conviction or acquittal of an accused 
person are called the assize, though in popular 
language and even in statutes they are called 
the jury. 

Associate, an officer in each of the Courts 
of Common Law. He is appointed by the 
chief judge of the court, and holds his office 
dum bene se gesserit (15 & 16 Viet. c. 73). 
His duties are to superintend the entry of 
causes ; to attend the sittings at Nisi Prius, 
and there receive and enter verdicts ; to draw 
up the posteasf and any orders of Nisi Pt'ius. 

Association, a writ or patent sent by the 
Crown to the justices appointed to take assizes 
to have others (serjeants-at-law, for instance) 
associated with them ; it is usual where a 
judge becomes unable to attend to his circuit 
duties or dies. — Reg. Orig. 201. Also a public 
company or partnership. 

The association of the people formed by 7 
& 8 Wm. III. c. 27, s. 3, tor the protection of 
the king and government, was put an end to 
by 1 Anne, st. 1, c. 22, s. 3. 

Associations, Unlawful. See Societies. 

Assoile [fr. absolvere, Lat. ; absolver, absoil- 
ler, assoiller, O. Fr.], to deliver from excom- 
munication ; • to acquit or absolve. — Staundf. 
Ml. Cr. 72. 

Assoilzie, to acquit a defendant, or to find a 
person not guilty of a crime.— Law. 

Assuetude, custom. 

Assumpsit [fr. assume, Lat. to take upon 
oneself]. Thi action of assumpsit, or, as it is 
usually denominated in practice, of promises, 
was originally a kind of action of trespass on 
the case ; but in modern times it is treated as 
a substantivelmd independent species of action. 
It lies for the recovery of damages for loss or 
injury sustained by reason of the breach 
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non-pcrformance of a promise, cither expressed 
or implied, the promise not being under seal, 
but yet founded on a proper consideration.^ 

The ordinary division of this action is into 

(1) common or indebitatus assumpsit, brought 
lor the most part on an implied promise ; and 

(2) facial assumpsit, founded on an express 
promise. — 1 Selw. N, P, 42; Steph. Plead. 
18, 40. 

Assumption, the day of the death of a 
saint, Quia ejus anima in ccelum assumitur 
(because his soul is ftiken into heaven). — Du 
Cange. Also a usurpation. 

Assurance. See Insurance. 

Aissurances, the legal evidences of tlie trans- 
fer of property, called common assurances, 
by which every man’s property is secured to 
him, and controversies, doubts, and difficulties 
prevented and removed. — 2 Bl. Com. 294. 

Assured, a person insured or indemnified 
against certain events. 

Assurer, an insurer against certain perils 
and dangers ; an underwriter ; an indemnifier. 

Assysers (jurors), persons who, in an in- 
quest, serve a man, heir, o» judge, the proba- 
tion in criminal causes. — Scotch Law. 

Assythment, a reparation made for mutila- 
tion or slaughter. — Ibid. 

Assyth the King, to cause maleflictors to 
pay a modified fine. — Ibid. 

' Asteism [fr. dartioc, Gk.], in rhetoric, an 
ingenious irony, or polite way of deriding 
another. 

Aster, or homo aster, a resident. — Brit. 151 . 

Astipulation [[fr. astipulor, Lat.], a mutual 
agreement, assent and consent between parties; 
also a witness or record. 

Astrarius hseres [fr. astre, Ff., the hearth 
of a chimney], an heir apparent, who has been 
placed, by conveycance, in possession of his 
ancestor’s estate, during such ancestor’s life- 
time.— (7o. Liu. 8. 

Aslriction [fr. astrictio, Lat.] to a mill, a 
servitude, by which grain growing on certain 
lands or brought within them, must be carried 
to a certain mill to be ground, a certain 
multure or price being paid for the same. — 
Jacob. 

Astrihilibet, a forfeiture of double the 
damage. 

As&um, a house or place of habitation.-jp- 
Cowel. 

A summo remedio ad injeriorem actionem, 
non habetur ingressus, ncque auxilium. — Fleta, 
1, vi. — (From the highest remedy to the lower 
action there is neither ingress qpr assistance.) 

Asyle, a sanctuary, or place of refuge for 
offenders to fly into. 

Asylum [fr. "ArruXov, Gk., a place free from 
•^olence], a sanctuary of refuge, also a place 
aet. apart for the treatment and habitation of 
pirsons of unsound mind. See IG & 17 Viet, 


cc. 96, 97; 18 & 19 Viet, c. 105; and 19 & 
20 Viet. c. 87. 

Ataius du fet [Fr,], convicted of tlie fact, 
caught by it, having it brought home to one.— 
Boquef ; Wedgw, 

Atavia, a greA grandmother’s grandmother. 

Atavus, tlie great grandfather’s or great 
grandmother’s grandfiitlner ; a fourth grand- 
father. The ascending line of lineal ancestry 
runs thus: — Pater, Avus, Proavus, Abavus, 
Atavus, Tritavus, the seventh generation in 
the ascending scale will be Tritavi-pater, and 
the next above it Proavi-atavus. — Juv. Sat. 
iii. 312. 

Ategar [fr. aeton, Sax., to throw, and gar, a 
weapon], a hand-dart. — Spelm. 

Athanation, the ancient name of the island 
of Thanot, in Kent. 

Athe, atha, or ath [Sax.], an oath. — Blount. 

Athe, or adda, a privilege of administering 
an oath in cases of right and property. — Ibid. 

Atheism, the disbelief of a God. The Scot- 
ti.sh Law ranks it under the head of blas- 
phemy, and punishes it with death. 

Atheling. Sec AUthelino. 

Athesis fluvium, the ancient name of the 
river Tees, in Cumberland. 

Atia, an ancient writ of inquiry whether a 
person be committed to prison on just cause of 
suspicion. — Cowel ; Ash. 

Atilia, utensils or country implements. — 
Blount. ^ • 

Atonement, an agreement, iftiion, or recon- 
ciliation. The word seems to be compounded 
of at and one, as it were a making at one, and 
tliencb to have acquired the meaning of suf- 
fering the pains of whatever sacrifice is neces- 
sary to bring about a reconciliation. 

Atrium, a court before a house, or a church- 
yard. — Cowel. 

Attach [fr. attaccare, It., to fasten], to take 
or apprehend by commandment of a writ 
precgpt. It differs from arrest, because it 
takes not only the body, but sometimes the 
goods, whereas an arrest is only against the 
person; besides, he who attaches keeps the 
party attached in order to produce him in 
court on the day named, but he who arrests 
lodges the person arrested in the custody of a 
higher power, to be foithwith disposed of. — 
Fleta, lib. 5, c. xxiv. 

Attach!, a person associated with a foreign 
legation. 

Attachiamenta bonorum, a distress for- 
merly taken upon goods and chattels, by the 
legal attachiatora or bailiffs, as security to 
answer an action for personal estate or debt,— 
Blount. 

(Attachiamenta de spinis et boscis, a pri- 
vilege granted to the officers of a forest to take 
to their own use thorns, brush, and windfalls, 
within their precincts.— ATenn. Par, Antiq. 209. 
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Attachmentt a process from a Court of 
Record, awarded by the judges at their dis- 
cretion on a bare suggestion, or on their own 
knowledge, against a person guilty of a con- 
tempt, who is punishable in a summary man- 
ner. Contempts may be thus classed; (1) 
Disobedience to the Queen’s Writs; (2) Con- 
tempts in the facef^of a court; (3) Con- 
temptuous words or writings concerning a 
court ; (4) Refusing to comply with the rules 
and awards of a court; (5) Abuse of the 
process of a court ; and, (6) Rorgery of writs, 
or any other deceit tending to impose on a 
court. — Leach's Hawk. P. Ci'. c. xxii. s. 33. 

Attachment, foreign, a process under which 
the goods of foreigners found in some liberty 
are taken to satisfy creditors. — Com. Dig. tit, 

^ Attachment y Foreign.'' Also a judicial pro- 
ceeding, by means of which a creditor may 
obtain the security of the goods or other 
personal property of his debtor, in the hands 
of a third person, for the purpose, in the 
first instance, of enforcing the appearance of 
the debtor to answer an action ; and after- 
wards, upon his continued default, of obtaining 
the goods or property in satisfaction of the 
demand. It is also called garnishment. 

Attachment of the Forest, one of the three 
courts formerly held in forests. The highest 
court was called Justice in Eyre’s seat; the 
middle, the Swainmote ; and the lowest, the 
Attachment. — Manwoody 90, 99. 

. Attachment of Privilege. When a person 
by virtue of his privilege, calls another into 
that court to which he himself belongs, to 
answer some action as an attorney, &c. It 
is also a power to apprehend a person in a 
privileged place . — Terrnes de la Aey, 59. The 
2 Wm. IV. c. 39 (commonly called the Uni- 
formity of Process Act), virtually abolislied 
this proceeding, and the 1 & 2 Viet. c. 110, 
/‘nacts that all personal actions in any of the 
Superior Courts of Common Law at West- 
minster shall be commenced by writ of 
summons. 

Attainder [fr. attaindrey Fr. (attainder y O. 
Fr. — U6queJ)y attingOy Lat., which signify the 
apprehension of the object of a chase], the 
stain or corruption of the blood of a criminal^ 
capitally condemned ; it is the immediate in- 
separable consequence by the common law, 
sentence of death being pronoimced, or of 
outlawry for a capital offence. The criminal 
then becomes dead in law, technically called 
civiliter mortuus. It differs from conviction, 
in that it is ajler judgment, whereas, con- 
viction is upon the verdict of guilty, but 
he/ore judgment pronounced, and may be 
quashed upon some point of law reserved,* or 
judgment may be arrested. The consequences 
of attainder are forfeiture of property and 
corruption of blood.— 4 Bl, Com, 380. 


A descendant may now trace through an 
attainted ancestor ; for ‘ when the persorlifrom 
whom the descent of any land is to be traced 
shall have had any relation who, having been 
attainted, shall have died before such descent 
shall have taken place, then such attainder 
shall not prevent any person from' inheriting 
such kind who would have been capable of 
inheriting the same, by tracing his descent 
through such relation, if he had not been 
attainted, unless such land shall have escliejited 
in consequence of such attainder, before 
the 1st of January, 1834,’ — 3 & 4 Wm. IV. 
c. 106, s. 10. 

Attainte d’une cause [Fr.], the gain of 
a suit. 

Attaint, Writ of, issued to inquire whether 
a jury of twelve men gave a false verdict, that 
so the judgment following thereupon might be 
reversed. This writ was abolished by 4 Geo, 
IV. c. 50, ss. 60, 61. A corrupt juror is pun- 
ishable by fine and imprisonment, upon an 
indictment or information. 

Attainture, legal censure. 

Attal sarisin ^i. e. the leavings of the 
Sarasins, SassinSy or >Saa;ows], an old deserted 
mine, so called by the Cornish miners.— Gowe/. 

Attegia, a little house. — Blount. 

Attempt [fr. tentarey Lat. ; tenter y temtery 
tempter y O. Fr., to try], an endeavour to commit 
a crime or unlawful act. 

Attendant, one who owes a duty or service 
to another, or depends upon another . — Terrnes 
de la Lepy 61. 

Attendant ^erm, terms for years in real 
property are created for many purposes, e. g. 
to furnish money for the payment of debts, 
to secure rent-charges or jointures, to raise 
portions for younger children, daughters, &c. 
Now although the purpose for which the term 
was originally created has been satisfied or 
has failed, yet, not being surrendered, it con- 
tinued to exist, the legal interest remaining 
in the trustees, to whom it was at its creation 
limited, or, if deceased, in their pei*sonal 
representatives, but the person entitled to the 
inheritance then became, according to equit- 
able principle, entitled to the beneficial interest 
in such term, and the termor was held to be 
such person’s trustee. This beneficial interest 
Vias subordinate to and merely attendant upon 
the higher estate possessed by the owner of the 
inheritance, and yet completely consolidated 
with it, following the inheritance in all the 
various modifications and changes to which it 
might be suUjected by act of law or arrange- 
ments of the owner. The advantage of preserv- 
ing these terms and assigning them to trustees 
(thus preventing the legal presumption of 
surrender), y^th an express declaration that 
they shall attend upon the inheritance was 
this : If it had at any time appeared that pinbr 
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to the purchase or mortgage, but posterior to 
the 4leation of the term, there had been an 
intermediate alienation or incumbrance of tlie 
fee in favour of another person, to which the 
then trustee of the term had not been a party, 
and of which the purchaser or mortgagee had 
had no notice when he paid the purchase or 
mortgage-money, he would bo ju’otected against 
it, through the medium of the term so assigned, 
which being the elder title would have taken 
the priority in point of legal effect. Hence 
the expression ‘ protecting against mesne (mid- 
dle) incumbrances.’ The estate was thus 
defended from being defeated or injured by 
such titles or charges, however valid they 
might have been, or by any subsequent dispo- 
sition .of the vendor or mortgagor ; it thus 
conduced to the safety of honest purchasers or 
mortgagees, to whom it afforded a protection 
not very unlike that of the Registry Acts ; 
whereas, if he neglected to take such assignment 
he exposed himself to the risk of some other 
person (whose title or interest might even have 
been acquired subsequently to his own) ob- 
taining the assignment of the term, and using 
such benefit to his detriment. Besides, by such 
assignment he could in many instances carry 
back his title to the possession for a much 
longer period than he could show a clear title to 
the inheritance, and thus a defective title might 
have been cured. It was sometimes usual, 
where an assignment of a term had bden ge- 
nerally in trust to attend upon the inheritance, 
and the old trustees were ajiproved of, and the 
new purchaser or mortgagee had the possession 
of all the title-deeds, to rely upon a declaration 
of trust of such term, but this was a dangerous 
practice, and for this simple reason : — a mere 
declaration of trust would not protect the 
inheritance against a subsequent bond fide pur- 
chaser or mortgagee without notice of it, who 
procured a proper assignment of the term to 
his own trustees. As to the point of notice of in- 
termediate incumbrances, it was not necessary 
that a person should be unaffected with notice, 
when he procured an assignment of an out- 
standing term, if he had been without notice 
at the time of his purchase, mortgage, or other 
charge, for Equity allowed him in such case to 
avail himself of any protection against defect of 
title or charge, which he might have subse- 
quently discovered ; an outstanding term or 
legal estate being considered tabula in naufra- 
giOy to the full benefit of which the first who 
acquired it was entitled. There were instances 
in which a term became attendtoit on the in- 
heritance by equitable construction, the great 
principle governing which was, that where a 
legal and equitable estate became vested in the 
person, the one a term of years, and the 
fin estate of inheritance, though there 
'jCHMild be no meiger (as that can only occur 


upon the union of two estates of the same nature, 
i. e. both legal or both equihible, in tlie same 
person, in the same right, without any inter- 
mediate estate), yet, by analogy to the Common 
Law doctrine cf merger, the term would have 
been considered in Equity as attendant, in the 
absence, of course, of any sulficient indication 
that the contrary was intended by the parties. 
For the authorities and alignments upon this 
subject, consult 3 Sugden's Vendors and Pur- 
chasers^ tit. ^Assignment of I'ei'mSy 10th edit. ; 
Burt. Comp. jil. 914; 1 Step. Com. 378; 1 
Saunders on Uses and Trusts^ 316 ; and 
Watkins's Prin. of Conv. c. ii. As to the 
assignment of attendant terms, see 8 & 9 
Viet. c. 112, which renders it imnecessary by 
abolishing them. 

Attentates, proceedings in a court of judica- 
ture, pending suit, and after an inhibition is 
decreed and gone out. Those things which are 
done after an extra-judicial appeal may be 
styled Attentates. — Ayliffe. 

Attermining, granting time for payment of 
a debt. — Blount ; 27 Edw. I. 

Attestation, testimony, evidence, justifica- 
tion, the execution of a deed or will in the 
presence of witnesses. — 2 Bl. Com. 307. 

Attestation clause, the sentence subscribed 
to a written instrument signed by the witnesses 
to its execution, stating that they have wit- 
nessed it. 

Attested copy^ a verified tradscript of a 
document. 

Attesting Witness, a person who has seen 
a parj;y execute a deed, or sign a written 
agreement. He then subscribes his signatiure 
for the purpose of identification and proof at 
any future period. 

Attic, Laws of Descent. For a notice of 
these, see Hale's History, p. 294. 

Attile, the rigging or furniture of a ship.— 
Fleta, lib. 1, c. xxv. 

Attomare rem, to turn over money or goods, 
i. e. to assign or appropriate them to some par- 
ticular use or service. — Ken. Par. Antiq. 283. 

Attomato faciendo vel recipiendo, an ob- 
solete writ, which commanded a sheriff or 
steward of a county or htmdred court to receive 
and admit an attorney to appear for the person 
who owed suit of court. — F. N. B. 156. 

Attorney [fi*. tournee, Fr. ; or fir. attornatus, 
Mid. Lat., substituted], one who is appointed 
by another to do something in his absence, and 
ii^ho has authority to act in the place and turn 
of him by whom he is delegated. He is of 
two kinds. 

(1) Attorney at Law, a public officer belong- 
ing to the Superior Courts of Common Law at 
Westminster, who conducts legal proceedings 
on behalf of others, called his clients, by whom 
he is retained : he answers to the Solicitor in the 
Courts of Chancery, and the Proctor of the 
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Admiralty, Ecclesiastical, Probate, and Divorce 
Courts. It is a popular error (entertained, 
however, by many) that the term ‘ Solicitor ’ 
is more honourable than or superior to * Attor- 
neyJ The late Lord Tenterden repeatedly 
animadverted upon the absurdity of using 
the term * Solicitor ’ when applied to any one 
conducting an action or other proceeding in 
Courts of Law. 

There is not any distinction whatever in the 
degree of respectability between them ; in feet, 
both the terms are generally found combined in 
the same gentleman. Consult MerrifieW s Law 
of Attornies ; 1 Chit. Arch. Prac. by Pren. 
c. V. tit.'' Attornies and especially the Attornies 
and Solicitors' Act^ 6 & 7 Viet. c. 73. 

(2) Attorney in Fact, including all agents 
employed in any business or to do any act in 
pais for anotlier ; also a person acting under a 
special agency, whose authority must be ex- 
pressed by deed, commonly called a power of 
attorney. — 1 Bac. Abr. tit. ‘ Attorney.' 

Attorney of the Duchy Court of Lancas- 
ter, the second officer in that Court next to 
the Chancellor, whose assessor he is. — Blount 
He is styled ‘ Attorney-general.’ 

Attorney of the Wards and Liveries was 
the third officer of the Duchy Court. — Ibid. 

Attomey-Goneral, a great officer of state, 
appointed by letters-patent, and the legal repre- 
sentative of the Crown in the Courts of Law 
and Equity.* He exhibits informations, prose- 
cutes for the drown in criminal matters, files 
bills in the Exchequer in revenue causes, and 
informations in Chancery, where the Crown is 
interested. — Termes de la Ley, 63 ; 4 Reeves, 
c. XXV. p. 122. The Prince of Wales and a 
Queen-Consort have each an Attorney- General. 

Attorneyship, the office of an agent or at- 
torney. — 4 Reeves, c. xxxii, p. 574. 

Attornment [fr. tourner, Fr., to turn], the 
acknowledgment of a new lord on the alienation 
of land, and the assent or agreement o6 the 
tenant to attorn, as ‘ I become tenant to the 
purchaser.’ — Co. Litt. 309. The 4 Anne, c. 16, 
BS. 9, 10, enacted that all grants and convey- 
ances of manors, lands, rents, reversions, &c. 
should bo good without the attornment of the 
tenants, but notice of the grants must be given 
to the tenants, before which they shall not be 
prejudiced by the payment of any rent to the 
grantor, or of breach of the condition for 
non-payment; and by 11 Geo. 11. c. 19, s. 11, 
attornments made by tenants to strangers 
claiming title to the estate of their landlord 
shall be null and void, and their landlord’s 
possession not affected thereby; but it does 
not extend to vacate any attornment made 
pursuant to a judgment at law, or with the 
consent of the landlord, or to a mortgagee on 
a forfeited mortgage.— TFooc?/'. Land and Ten. 
.by Horn, 221. 


Attraper, taken or seized. — Law Fr. 

Attrebatii, the ancient name of the inhabit- 
ants of Berkshire. 

Avage, or Avisage, a ren£ or payment by 
tenants of the manor of Writtle, in Essex, upon 
St. Leonard’s day, the 6th of November, for 
the privilege of pannage in the lord’s woods. — 
Blount. 

Avail [fr. valoir, Fr.; valere, Lat., to be 
wortli], profit of land. 

Avail of Marriage [fr. valor niaritagn,LB.t.'], 
tlie right of marriage, which the lord or guardian 
in chivalry had of disposing of his infent 
ward in matrimony. A guardian in socage 
had also the same right, but not attended with 
the same advantage. — 1 Step. Com. 194. 

Avails, profits or proceeds. 

Aval [Fr.], surety for payment. 

Avalonia, the ancient name of Glastonbury, 
in Somersetshire. 

Avalum, a written guarantee. 

Aubaine. See Droit d’aubaine. 

Au besoin {in case of needy 

Auca, de, the ancient name of Orve. 

Auctionarise, catalogues of goods for public 
sale or auction. 

Auctionarii, sellers, regraters, retailers, more 
properly brokers.— Jaeoft. 

Auctioneers, licensed agents appointed to 
sell property and to conduct sales or auctions. 
Consult St. Leon, Vend, and Pur. 34, et seq., for 
the ext(?nt of their power and authority as to 
real property. They differ from brokers, in 
that the latter may both buy and sell, whereas 
auctioneers can only sell ; also brokers may 
cell by private contract only, and auctioneers 
by public auction only. Auctioneers can only 
sell goods for ready money, but factors may sell 
upon credit. • 

An auctioneer is deemed the agent of both 
parties ; he can bind virtute officii the seller 
and the purchaser of realty Sy his memoraur 
dum of the sale under the Stotute of Frauds ; 
but he is only the agent of the seller at the 
sale. 

The 8 Viet. c. 16, repeals the duties of 
excise on sales by auction, and imposes a new 
duty on auctioneers’ licenses in the United 
'Kingdom. The 1st sec. repeals all existing 
duties, and a duty of 10/. is imposed on all 
atKtioneers’ licenses throughout the kingdom, 
which are to be renewed annually (ss. 2—4). 
The 6 Geo. IV. c. 81, s. 8, is repealed by s. 6, 
which substitutes one uniform license. Sec. 7 
enacts, that Cjvery auctioneer, before he com- 
mences any »le, shall affix, in some con- 
spicuous part of the auction-room, a ticket or 
board, containing his fUll Christian and sur- 
name and pl^e of residence, otherwise to 
forfeit 20/. iro must produce his license on 
demand, or make a deposit of 10/. on pain of 
one month’s imprisonment. 
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Anotloil, signifies generally an increasing, an 
enhancement, and hence is applied to a public 
sale of property usjially conducted by biddings, 
which augment the price. A spear used to be 
raised by the Romans as the sign of a public 
auction. — Livy^ xxiii. 37 ; Smith's DicU of 
Antiq, See Dutch Auction. 

Auotor, a seller, or vendor. 

Auctoritates philosophortun, msdicorum^ et 
poetarum, sunt incausis allcganda: et tenendce . — 
Co, Litt. 264.— (The opinions of philosophers, 
physicians, and poets, arc to be alleged and re- 
ceived in causes.) 

Aucupia verhorum sunt judice indigna.'-—IIoh. 
843. — (Catching at words is unworthy of a 
judge.) 

Au^ lienee, a hearing ; an interview. 

Audience Court, belonging to the Arch- 
bishop of Canterbury, having the same au- 
thority with the Court of Arches, but inferior 
to it in dignity and antiquity\ The Dean of 
the Arches is the official auditor of the Au- 
dience. The Archbishop of York has also his 
Audience Court. — Tei'mes de la Ley., 63. 

Audiendo et terminandd, a writ or commis- 
sion to certain persons to appease and punish 
any insurrection, or great riot. — F. N. B. 110. 

Audit, an examining of accounts. 

Auditd quereld defendentis [Lat.] (so 
called because a plaintiff cannot have it) is a 
writ commencing an equitable action after an 
adverse judgment recovered, for the pui’pose of 
preventing the unconscientious demand of a 
double satisfaction. It is in the nature of a 
trespass, and seems to have bceh invented, lest 
in any case there should be an oppressive 
defect of justice, where the party has a good 
defence, but had not, nor has any other means 
to take advantage of it. It is dfi’ected to the 
court, stating that the complaint of the defend- 
ant hath been ^eard (auditd querela defen- 
dentis'), and then setting out the matter of the 
complaint, it enjoins the court to call the 
parties before it, and, having heard their alle- 
gations and proofs, to cause justice to be done 
between them. It does not lie, where there is 
any other remedy at law, either by plea or 
otherwise; and only the party grieved can^ 
bring it, which he can do of common right, 
and ex dehito justitioe. The writ is sometimes 
judicial, issuing out of the same court 4n 
which the record, upon which it is founded, 
remains ; and sometimes original, issuing out 
of Chancery, and returnable into such court. 

The process in auditd quereldf when it is 
grounded on a matter of fiict,^ or the party is 
Uot in execution, or it is issued quia timet j is a 
venire facias, distnngas, alias and plumes di- 
stringas, and if nan est inventus or nihil be 
returned the plaintiff in the writ may have a 
^tiflpias against the defendant in the writ. But 
wh<sa the writ is founded on a record, or the 


party is in execution, the process is scire 
facias, and bail must be given when the party 
in prison seeks to be discharged. An auditd 
quereld not preventing the issuing of execu- 
tion, a supersedeas should be forthwith moved 
for. Where the defendant confesses the mat- 
ter alleged, the plaintiff has judgment and dis- 
charge by confession; but if the defendant 
deny it, the parties proceed to issue in fact or 
in law, as in other cases. It is said that costs 
arc not recoverable in this action. By the 
indulgence of the courts, a summary relief 
upon motion is in most cases* of evident 
oppression granted, and this occasioned the 
remedy by auditd quereld to be seldom re- 
sorted to. — 2 Saund. 137 n., et seq.^, 17 & 18 
Viet. c. 125, 8. 84. By Buies H. T. 1853, 
r. 79, no writ of auditd quereld is allowed, 
unless by rule of court or order of a judge. 

Auditor [Lat.j, one who examines accounts 
and evidences of expenditure ; an officer of the 
Royal household, or of some other great esta- 
blishment, who examines the accounts of all 
under officers, and keeps a general book, shew- 
ing the difference between their receipts and 
charges and their several allowances, commonly 
called allocations; as the auditors of the Ex- 
chequer take the accounts of the receivers, 
who collect the revenues. — 4 Inst. 106. Re- 
ceivers-general of fee-farm rents, &c., are also 
termed auditors, and hold their audits for ad- 
justing the accounts at certain'" times and 
places. There are also auditors assigned by 
the Court of Audit, and also to settle accounts 
in actions of account, &c. — 1 Brown, 24. 

Auditor of the Receipts, an officer of the 
Exchequer, who files the teller’s bills, and 
having made an entry of them, he gives the 
Lord Treasurer, &c., a weekly account of the 
money received. — 4 Inst. 107 ; 46 Geo. III. 
c. 1. 

Auditores, the catechumens, or those newly- 
instructed in the mysteries of the Christian 
religion before admission to baptism. Au- 
ditorium, now called the nave, is the place in the 
church where they stand to hear and be 
instructed. — Blount. 

Auditors of the Imprest, officers in the 
Exchequer, who formerly had the charge of 
auditing the accounts of the customs, naval 
and military expenses, &c., now performed by 
the Commissioners for auditing public accounts. 
Prac. Fxc. 83. 

Avenage, a certain quantity of oats paid by 
a tenant to his landlord as a rent or in lieu of 
some other duties Blount. 

Aveuor, an officer belonging to the royal 
stables, who provided oats for the horses.— 13 
Oar. II. c. 8. 

Aventurse, adventures or trials of skill at 
arms ; military exercises on horseback— 
Brady's Append. Hist. Eng. 250. 
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Aventore) or Adventure, a mischance 
causing the death of a man, as where a person 
is suddenly drowned or killed by any accident, 
without felony. — Co. Litt. 391. 

Aver [fr. avoir,, Fr. ; habere, Lat., to have ; 
or haber, Sp.T, a beast of the plough ; money. 

Aver (to) Lfr* averer, Fr. ; fr. verus, Lat.^, to 
maintain as true. 

Avera, a day’s work of a ploughman, for- 
merly valued at 8d. — Domesday Book. 

Average, a medium, a mean proportion, 
used in five senses : — 

(1) A service which a tenant owes to his 
lord by doing work with his avers. 

(2) A contribution, which merchants and 
others make towards their losses, when they 
have their goods cast into the sea, for the safety 
of a ship, or of the other goods and lives of 
persons during a tempest. It is apportioned 
and allotted after the rate of every man’s 
goods carried. So if goods insured for a voy- 
age reach their destination, but are in some 
degree injured by any of the accidents insured 
against, this is an average loss, and the insurers 
are bound to compensate the insured in the 
proportion which the average loss bears to the 
whole insurance. — Pcerk on Insurance. In 
this sense average is derived fr. haferei. Germ., 
sea-damage, fr. haf, hav. Scan., the open sea. 
This in Fr. became avaris, decay of merchan- 
dise ; avarie, damage suffered by a ship. 
Avaria, Ital., is the calculation and distribu- 
tion of the <1 OSS arising from gpods thrown dl'cr- 
board. — Wedgw. 

(3) Also a small duty paid to masters of 
ships, when goods are sent in another man’s 
ship, for their care of the goods over andT above 
the freight. — 2 Sel, Nisi Frius, 952. 

(4) Stubble, or remainder of straw and 
grass left in corn fields after harvest. In Kent 
it is called gratten, and in other parts 
roughings. 

(5) Average prices, such as are computed 
on all the prices of any article sold wijhin a 
certain period or district. 

A verbis legis non est recedendum.—o Go. 118. 
(From the words of the law tlicre should not 
be any departure.) 

This maxim directs the construction to be put 
upon Acts of Parliament, against the express 
letter of which the Courts will not sanction 
any interpretation, for the meaning of the 
Legislature cannot be so well explained as by 
its own direct words, since index animi sermo 
(language conveys the intention of the mind), 
and maledicta expositio quae corrumpit textum 
(an exposition which corrupts the text is bad). 
4 Co. 35. 

Avers, draught cattle ; carthorses. 

Aver-Com, a reserved rent in com pai4 to 
relimouB houses. — Blount. 

Aver-Land, that which tenants ploughed and 


manured for the proper use of a monastery 
or die' lords of the soil. — Mon. AngU 

Aver-Fexmy (or average penmj), money paid 
towards the Hng’s averages or carriages, and 
so to be freed thereof.— 

Aver-Silver, a custom or rent formerly so 
called. — Cowel. 

Averia, cattle, which was the principal pos- 
session in early times.— Also chat- 
tels generally. 

Averia oarrnceB, beast of the plough. 

Averia elongata, cattle eloigned, i.c. car- 
ried off. * 

Averiis oaptis in Withernam, a writ granted 
to one whose cattle were imlawfuUy distrained 
by another and drivi:/at out of the county in 
which they were taken, so that they could not 
be replevied by the sheriff. — Beg. Orig. 82. 

Averium, the best live beast due to the lord 
as an heriot on his tenant’s death. — ^2 Bl. Com. 
424. 

Averment [fr. verijicatio, Lat.]J, an advance- 
ment or affirmation of any now matter in a 
pleading, and when new matter was intro- 
duced the pleading concluded with a verifica- 
tion, except in the»anomalous case of the gene- 
ral plea of bankruptcy under 6 Geo. IV. c. 16. 
Verifications or averments were of two kinds: 
common and special. Common were applied 
to ordinary cases, and were in the following 
form : — ‘ And this the plaintiff (or defendant) 
is ready to verify.’ Special were used where 
the matter pleaded was intended to be tried by 
record or by some other method than a jury. 
They were in the following forms : — ‘ And 
this the plaintiff (or defendant) is ready to 
verify, by the said record,’ or, ‘And this 
the plaintiff (or defendant) is ready to verify, 
when, where, and in such manner as the Court 
here shall order, direct, or appoint.’ Consult 
Steph. Plead, as to the origin of this rule, &c., 
p. 479. 

Needless averments are not now permitted in 
pleadings, and a formal conclusion is no longer 
necessary. — 15 & 16 Viet. c. 76, ss. 49 & 67. 

Averrare, a duty required from some cus- 
tomary tenants, to caiTy goods in a waggon or 
upon loaded horses. — Blount. 

Avetting (or abetting), helping or assisting. 
Scotch Law, 

Augea, a cistern for water. — Blount. 

• Augmentation, the name of a court (now 
abolished), erected 27 Hen. VIII., to deter- 
mine suits and controversies relating to 
monasteries and abbey-lands. — Termes de la 
Ley, 68. 

Augmentation of Stipends. In order to 
secure a better provision for the reformed 
clergy of the Church of Scotland, the Court of 
Sessions has power to modify or increase 
stipends to tHfe clergy out of the teinds of the 
parish in which the minister officiates.— -/ScofcA 
Law. 
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Augusta, the ancient name of London. 

Augusta legibus soluta non est . — (Tho wife 
of the emperor is not exempted from the laws.) 

Avia, a grandmother. 

A vincTUO matrimonii (from the chain of 
wedlock). It was a total divorce obtained from 
the Ecclesiastical. Court, on some canonical im- 
pediment existing before marriage and not 
arising afterwards^ for the marriage was de- 
clared void, as having been absolutely unlawful 
ab initio^ and the parties were, therefore, sepa- 
rated, pro salute animaruni (for the safety of 
their souls), the issue (if any) were illegiti- 
mate, and the parties might have contracted 
another marriage. 

Though this divorce* could not have been 
obtained in the regular cdurse of law, where 
the marriage was not void ab initio^ yet it was 
frequently granted on the ground of adultery 
by a private Act of Parliament ; as it had 
become the practice of the Legislature to 
exercise its authority in this matter by way 
of extraordinary relief to the injured party. 
Tho proceeding originated in the House of 
Lords, and, to prevent coll ision, the petitioner 
for a divorce bill must hjfve attended upon 
its second reading, to be examined at the 
biir ; the adultery was proved by wit- 
nesses. Evidence must also have been given 
in committee on the bill, that a sentence of 
divorce had been obtained in the Spiritual 
Court, and (where the husband was tho peti- 
tioner) that judgment had been given <for the 
husband in some Court of Law, in an action 
for damages brought by him against the seducer. 
Where no such proceedings had taken place. 
Parliament required some satisfactory reason 
to be given for the omission, as that the 
husband had been unable to discover the 
adulterer, or that he died before a verdict 
could be obtained against him. In passing 
the bill, the Legislature usually made some 
provision for the wife out of the husband’s 
estate. A dissolution of marriage by the 
Court for Divorce and Matrimonial Causes 
has superseded this kind of Divorce. — 20 & 
21 Viet. c. 85, 8. 27. 

Avisaxaentiun, advice or counsel. — Blount. 

Avitous [fr. avituSf Lat.], left by a person’s 
ancestors. 

Aula, a Court Baron . — Watkins on Copy- 
holds. ** 

Aula, de. Hall. 

Aula Regis or Regia, a court established by 
William the Conqueror in his own hall : it was 
composed of the great officers of s^te, resident 
in the palace, and followed the Ring’s house- 
hold in all his expeditions. The triil of com- 
mon causes in it was, on this account, very 
burdensome to the people, and accordingly the 
11th chapter of Magna Charta ^ms enacted: 

— communia placita non sequantur curiam 


nostram sed teneantur in aliquo loco certo.^ 
This certain place was established in West- 
minster Hall, where it has ever since continued 
under the name of the Court of Common Pleas, 
or Common Bench.— -iSrac. B. 3, tr. 1, c. 7 ; 
3 Bl. Com. 39. 

Aula ecclesisB, a nave or body of a church 
where temporal courts were anciently held.— 
Eadm. lib. 6, p. 141. 

Aulnager [fr. idna^ Lat., an ell], an ancient 
officer appointed by the king, whose business 
it was to measure all woollen-cloth made for 
sale, that the Crown *might not be defrauded 
of customs and duties. — Termes de la Ley^ 37, 

Aumeen, trustee, commissioner; a tempo- 
rary collector or supravisor, appointed to the 
charge of a country on the removal of a ze- 
mindar, or for any other particular purpose of 
local investigation or arrangement. — Indian. 

Aumil, agent, officer, native collector of 
revenue ; superintendent of a district or division 
of a country, either on the part of the govern- 
ment, zemindar, or renter. — Ibid. 

Aumildar, agent; the holder of an office; 
an intendant and collector of the revenue, 
uniting civil, military, and financial powers, 
under tlie Mahomedan* government. — Ibid. 

Aumone, Service in, where lands are given 
in alms to some church or religious house, upon 
condition that a service or prayers shall be 
olFered at certain times for the repose of the 
donor’s soul. — Brit. 164. 

AUncel weighty, an ancient manner of weigh- 
ing by the hanging of scales or 'nooks at either 
end of a beam or staff, which, when suspended 
by the middle, discovered the equality or differ- 
ence iSetween the weight at one end and the 
thing weighed at the other. This weighing . 
being subject to great deceit, was prohibited, 
and the even balance commanded in its stead. 
But, notwithstanding, it is still used in some 
parts of England, and what are now called 
stilliardSf which show the pounds by certain 
notcl^es on a beam, are very similar to tho 
auncel weight. — Termeh de la Ley., 66. 
Aunciatus, antiquated. — Blount. 

Auncient Demesn. See Ancient Demesne. 
Aunt [fr. amita Lat.], the sister of one’s 
father or mother, and a relation in the third 
.degree, correlative to niece or nephew. 

Avocat, a French barrister, or advocate. 
Avoidance [fr. miide, vide, Fr., empty, wide, 
free from], when a benefice is void of an in- 
cumbent, in which sense it is opposed to ple- 
narty. — Jacob. Also an evitation or making 
void, bj new matter, an opponent’s pleading. 

Avoidance of a decision. When a motion 
has been made in parliament, upon which the 
house happens to be unwilling to come to a 
votfe, there are formal modes of avoiding a de- 
cision, amongst which are, passing ‘to the 
other orders,’ or moving ‘ the previous question.’ 
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The former means that the house should, casting 
aside and taking no fiirther notice of the matter 
then before it, proceed to the other business 
appointed for that day ; the latter, that a vote 
be previously taken as to the expediency of 
coming to any decision on the question raised. 
If * the previous question ’ of expediency be 
negatived, the motion to which it referred is 
only got rid of for the time, whereas a direct 
negative to the motion itself would be a pros- 
cription of it for the remainder of the session, 
as well as a denial of its principle. With 
respect to a bill, moving that it * be read this 
day six months,’ or ‘ this day three months,’ 
is a mode of throwing it out Without coming 
to an express declaration against the principle 
of the measure. — DocVs Pari. Comp. 

Avoir-du-poise, avoirs*de-pois, or Aver-du- 
pois [O. Fr.], {to have full weight)^ a certain 
method of weighing goods, allowing 16 ounces 
to the pound, whilst Troy-weight allows but 12. 

Avona, the ancient name of Bungay, in 
Suffolk, and Hampton Court. 

Avonse Vallis, the ancient name of Avon- 
dale, or Oundale, in Northamptonshire. 

Avoucher, the calling upon a warrantor to 
fulfil his undertaking. 

Avou6, a French attorney. 

Avow. See Advow. 

Avowant, one who makes an avowiy. 

Avowee. See Advowee. 

Avowry, or Advowry, a pleading in the 
action of re|ilevin, which states the nature and 
merits of the defence, and justifies or avows 
taking the distress in his (the defendant’s) own 
right, which, if established, will entitle him to a 
judgment de retorno hahendo. An avowry is in 
the nature of a declaration, the avowant being 
a plaintiff (actor). In an avowry for rent, the 
landlord-defendant need not set out his title 
by 11 Geo. II. c. 19, s. 22 ; but this does 
not extend to damage feasant. — Woodf. Land 
and T. by Horn., 681, c< seq. 

Avowterer, Avouterer, an adulterer. ^The 
crime being caljed Avowtry. 

Aureney, Aumey, Aurigny, the ancient 
name of Alderney, an island in the English 
Channel. 

Aureo Vado, de, the ancient name of Gul- 
deford, or Guildford, in Surrey. 

Aures, a Saxon pimishment by cutting off 
the ears, inflicted on those who robbed churches, 
or were guilty of any other theft. — Fleta^ lib. 1, 
c. xxxviii. par. 10. 

Aurioularius, a secretary. — Mon. Ang. 10. 

Aumm Beginse, queen’s gold. A royal re- 
venue belonging to every queen consort during 
her marriage with the king, and due from every 
person who has made a voluntary offering or 
fine to the king, amounting to ten marks §r 
upwards, for and in consideration of any privi- 
leges, grants, licenses, pardons, or other matters 


of royal fevour conferred upon him by^ihe 
king. It is due in the proportion of one- 
tenth part over and above the entire offering 
or fine made to the king, and becomes an actual 
debt of record to the queen’s majesty by the 
mere recording of the fine. — 2 Step. Com. 455. 

Auscultare, to hear monks read and to direct 
them how and in what manner they should do 
it with a graceful tone of accent to make an 
impression on tlieir hearers. This was required 
before they were admitted to read publicly in 
the church. 

Australian Colonies,* see 13 & 14 Viet. c. 
59; and 18 & 19 Viet. c. 56 ; and 25 Viet, c. 8. 

Australia (South), see 4 & 6 Wm. IV. c. 
95 ; 1 & 2 Viet. c. 60 ; 5 & 6 Viet. c. 61 ; 
and 18 & 19 Viet. c. 56. 

Australia (Western), see 10 Geo. TV. c. 
22 ; and 9 & 10 Viet. c. 35. 

Austurcus, and Osturous, a goshawk, 
whence a falconer keeping such kind of hawks 
is ccflled ostrmger. Unum austurcum used to 
be reseiwed as a rent to the lord, as may be 
seen in some ancient deeds. — Blount. 

Auter, or Autre, action pendant [O. Fr.], 
{another action pending). 

Auter, or Autre droit, in right of another, 
c. g. a trustee holds trust-property in right of 
his cestui que timst, A prochein amy sues in 
right of an infant. — 2 Bl. Com. 176. 

Authentic, an undoubted original. 

Authentic Act, that which has been exe- 
cuted before a notary or other public officer, 
duly authorised, or which is testified by a 
public seal, or has been rendered public by 
the authority i)f a competent magistrate, or 
which is certified as being a copy of a public 
register. — Civil Law. 

Authentication, an attestation made by a 
proper officer by which he certifies that a record 
is in due form of law, and that the person who 
certifies it is the officer appointed so to do. 

Authentics, a collection of the Novels of 
Justinian, made by an anonymous author. 
So called on account of its authority.-— 

Law. 

There is another collection so called, com- 
piled by Irnier, of incorrect extracts from, the 
Novels, and inserted by him in the Code, in 
the places to which they refer. 

Authorities, the citations which are made of 
lays, acts of the Legislature, precedents, and 
decided cases, and opinions of elementary 
writers. 

Authority, a right; an official or judicial 
command; also a legal power to do an act 
given by on^inan to another. Consult Vin. 
Abr. tit. * Authority^ and Sugden on Powers, 
Autoohiria, Autootonia, Autophonia, sui- 
cide. — Dunglison. 

Autocracy, irresponsible monarchy, such 
as that of Russia. 
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Autograph) the real hand-writing of any 
penman or author. 

Autonomasy [fr. avroc, self, and oro/ia, 
Gk., name], in rhetoric a word of general 
signification, used for the name of a parti- 
cular thing. 

Autrefois [Fr.], formerly; at some other 
time. 

Autrefois acquit (formerly acquitted), a 
plea in criminal cases; when a person is indicted 
for an offence and acquitted, he cannot be af- 
terwards indicted for the same offence, provided 
the first indictment were such that he could 
have been lawfully convicted on it ; and if he 
be thus indicted a second time, he may plead 
autrefois acquit, which will be a good bar to 
the indictment. The true test by which the 
question, whether such a plea is a sufficient 
bar in any particular case, may be tried, is, 
whether the evidence necessary to support the 
Hccofld indictment would have been sufficient 
to procure a legal conviction upon the first. — 
i?. V. Emden, 9 East, 437 ; 14 & 15 Viet. 
c. 100, s. 28. 

Autrefois attaint (formerly attainted), a 
plea in criminal cases. Befbre 7 & 8 Geo. IV. 
c. 28, s. 4, if a man were attainted of trcjison 
or felony, •whilst the attainder remained in 
force, he could not, with certain exceptions, 
be indicted for another felony, whether such 
other felony were committed before or after 
his attainder ; because, being a1 ready attainted, 
and, therefore, dead in contemplation* of law, 
and his property forfeited, a prosecution for 
any other offence was considered useless. But 
now attainder is no bar, unless for the same 
offence as that charged in the indictment, and 
in effect this plea is at an end. — 4 Bl. Com. 337. 

Autrefois convict (formerly convicted). 
Before 6 Geo. IV. c. 25, a man convicted of a 
clergyable felony, and who had * prayed the 
benefit of clergy, might plead such conviction 
and prayer of clergy in bar of any subsequent 
indictment, either for the felony of which he 
was convicted, or for any other clergyable 
felony committed by him previously to his 
conviction. This statute restricted the benefit 
of the allowance of clergy to the charge 
upon whi6h it was allowed, and now a pre- 
vious conviction can only be pleaded in bar 
of any subsequent indictment for the felony 
of which the defendant has previously been 
convicted. The 7 & 8 Geo. IV. c. 28, s. 6, 
abolished the benefit of clergy in all cases of 
felony; 14 & 15 Viet. c. 100, s. 28. 

Autre vie, tenant pur (tenaift,fbr another’s 
life). An estate for the life another is an 
estate of freehold, though it is the lowest or 
least estate of freehold which the law acknow- 
ledges. An estate for the life of another is not 
so great as an estate for one’alown life. See 
Watkinses Principles of Conveyancing, c. iv. 


Autumn, the decline of summer. Some 
continental nations compute their years 
by autumns ; but the Anglo-Saxons by 
winters. 

Autumnalia, fioiits that ripen during the 
autumnal harvest. 

^ Avulsion [fr. avulsio, Lat.], lands tom oft 
by an inundation or current from property to 
which they originally belonged, and gained to 
the estate of another; or where a river changes 
its course, and instead of continuing to flow 
between two properties, cuts off part of one and 
joins it to the other property. The property 
of the part thus separated continues in the 
original proprietor, in which respect axnilsion 
differs from alluvion, i. e. where an addition 
is insensibly made to a property by the gradual 
washing down of the river, for such an addition 
becomes the property of the owner of the lands 
to which it is made. 

Avunculus, an uncle by the mother’s side. 
Avunculus magnus, a great uncle. 

Avus, a grandfather. 

Auxesis [fr. av^ijffig, Gk.], a figure in rhe- 
toric, by which anything is magnified too 
much. 

Auxilium ad filium militem faciendum et 
iiliam maritandam, an ancient writ which was 
addressed to the sherilf to levy compulsorily an 
aid towards the knighting of a son and the 
marrying of a daughter of the tenants in capite 
of the crown. — Abolished. 

Auxilium cuyiae, a precept tor order of 
Court citing and convening a jiitrty, at the suit 
and re(juest of another, to warrant something.-— 
Ken. Paroch. Antiq. 477. 

Auxilium facere alicui in curia regis, to 
become another’s friend and solicitor in tha 
Queen’s Courts, an office undertaken for and 
granted by some courtiers to their dej^endents 
in the country. - Ibid. 126. 

Auxilium regis, the King’s aid or money 
levied for the royal use and the public service, 

as feixes granted by Parliament. — 1 BL Com. 

• • • 

C. Vlll. 

Auxilium vicecomiti, a customary aid or 
duty anciently payable to sheriffs out of certain 
manors, for the better support of their offices.— 
Mon. Angl. 

Await [fr. awaiti, Wall., to watch, waiti to 
look], waylaying, a lying in wait to execute 
some mischief. — 13 Ric. II. st. 2. 

Award [the primative sense of ward is 
shown in the It. guardare, Fr. regarder, to 
look. Hence, Prov. Fr. eawarder (answering 
in form to award), to inspect goods, and, inci- 
dentally, to pronoimce them good and market- 
able; eswardeur, an inspector. — Ilepart. An 
award is, accorffingly, in the first place, the 
taking a matter into consideration and pro- 
nouncing judgment upon it ; but in later times 
the designation has been transferred cxclii- 
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sively to the consseqnent judgment. — Wedgw.']^ 
a document containing the determination of 
commissioners, under an Inclosure Act, or 
other public statute ; also an instrument em- 
bodying an . arbitrator’s decision on a matter 
submitted to him. It must follow the sub- 
mission, but need not be necessarily in writing 
unless prescribed. A parol award, however, 
is objectionable. Joint arbitrators should exe- 
cute the award at the same time and in the 
.presence of each other. An award is gene- 
rally considered as published as soon as the 
arbitrator has done some act whereby he 
becomes functjis officAo^ and has declared, and 
can no longer change, his final mind. As soon 
as the award is executed, potice thereof should 
be given to all the parties that it is made and 
ready to be delivered ; find if the submission 
direct that it be delivered to the parties by a 
certain day, in order to be valid it must be so 
delivered accordingly. It is usual for an 
arbitrator to keep the award until his costs 
are paid. I'hc award must be duly stamped. 

Any words exj^ressivc of a decision is an 
award. Recitals are unneccssaiy. The award 
must be entire, final, on all the matter^re- 
ferred, or it will be void in toto ; unconditional, 
but it may be alternative ; without reservation 
or delegation, except ns to ministerial acts ; 
certain, mutual, possible, and consistent, with- 
out palpable mistake ; when partly good and 
partly bad, the good part, if separable from the 
bad, will be yalid. 

An award is* a final and conclusive judg- 
mefit as between the parties, on all matters 
referred by the submission, and a court has 
not any power to alter or amend it. "The 
award should be performed by all the parties 
within a reasonable time. 

An award may be enforced by an action at 
law, which is the only remedy for disobedience 
thereto, where the submission cannot be made 
a rule of court, and no statute provides for a 
special mode of enforcement. A6•6■wwjr>s^VJIies 
when the submission is not under seal ; and 
debt on award of money, and on an arbitration 
bond. Coveng,nt will lie when the submission 
is by deed for the breach of any part of the 
award ; and case for the non-performance of a 
duty awarded. 

Equity will enforce specific performance of 
an award, when there is not any complete re- 
medy at Common Law. 

When the submission has been made a rule 
of court, the party, who refuses or neglects to 
perform what the award orders is considered 
as disobedient to the rule of court, as much as 
iLthe award were part of the rule, and is con- 
sequently guilty of a contempt of that court by 
which the rule has been made. The proces% 
therefore, by which tlie courts, punish con- 
tempts, called an attachment, will be issued 


a^inst him to compel his obedience to the 
directions of the arbitrator, under tlie penalty, 
in ordinary cases, of imprisonment until he 
comply. 

The 1 & 2 Viet. c. 110, s. 18, gives to a 
rule of court for the payment of money the 
effect of a judgment, and affords a simple and 
summary method of obtaining execution for 
’ the amount awarded. 

Where a cause is referred, the award may 
be enforced by issuing execution in the cause 
for the money or costs awardid. In this case, 
a personal demand of payfhent is not necessary, 
as it is in proceeding for an attachment or a 
rule, imder the statute of Victoria, on the award 
itself. 

Any award made on a compulsory refer- 
ence, under 17 & 18 Viet. c. 125, may, by 
authority of a judge, on such terms as to him 
may seem reiisonable, bo enforced at any time 
after seven days from the time of publication, 
notwithstanding that the time for moving to 
set it aside has not elapsed (s. 10). 

When any award made on any submission, 
document, or order of reference, directs that 
possession of any lands or tenements capable of 
being the subject of an action of ejectment, 
shall be delivered to any party, either forth- 
with or at any future time, or that any such 
party is entitled to the possession of any such 
lands or tenements, it shall be lawful for the 
court of which the document authorising the 
reference is or is made a rule or order to 
order any party to the reference who shall be 
in possession of any such lands or tenements, 
or any person *111 possession of the same, 
claiming under, or put in possession by him 
since the making of the document authorizing 
the reference, to deliver possession of the same 
to the party entitled thereto, pursuant to the 
award, and such rule or order to deliver pos- 
session shall have the effect of a judgment in 
ejectment against every such party or person 
named in it, and execution may issue, . and 
possession shall be delivered by the sheriff^ as 
on a judgment in ejectment (s. 16). 

All applications to set aside any award made 
on a compulsory reference, under 17 & 18 
Viet. c. 125, shall and may be made, within 
the first seven days of the term next following 
the publication of the award to the parties, 
wlmther made in vacation or term ; and if no 
such application is made, and if no rule is 
granted thereon, or if any rule granted thereon 
is afterwards discharged, such award shall be 
final between the parties (s. 9). 

Where a rx^ to show cause is obtained to 
set aside an award or annuity* the several ob- 
jections thereto, intended to be insisted upon 
at the time of moving, to make such rule abso- 
lute, sliall be shXed in the rule to show cause.— 
General Rules^ 169. 

H 
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Costs may bo taxed on an award, notwith- 
standing the time for setting aside the award 
has not elapsed. — General Rules, 170. 

The grounds for setting aside an award are 
these 

(1) When the conduct of the arbitrator is 
corrupt or irregular ; 

(2) When the award discloses a mistaken 
decision in law or fact ; 

(3) When the award is a nullity ; 

(4) When it is not final ; 

(5) When it % uncertain ; 

(6) When the arbitrator has exceeded his 
authority ; 

(7) When a party or a witness is in fault, or 
new matter has been discovered. 

Equity has jurisdiction to set aside an award, 
on any of the enumerated grounds, when the • 
submission cannot be made a rule of a Com- 
mon Law Court. 

When an action has been referred, and the 
reference fails, the action proceeds. — Russell 
on Arbitration, pt. iii. 

Away*going crops, crops sown during the 
last year of a tenancy, but not ripe until after 
its expiration. The right which an outgoing 
tenant has to take an away-going crop is some- 
times given to him by the express terms of 
the contract, but where that is not the case, he 
is generally entitled to do so by the custom of 
the county : such custom or usage has been 
held reasonable and valid, and to apply equally 
to tenants by parol agreement as well as by 
deed or written contract of demise, and this 
for the benefit and encouragement of agricul- 
ture. — Wood/. Land, and Tm. by Horn, 534. 
See IVigglesworth v. Dallison, Doug. 201 ; and 
1 Smi. L. C. 453—469. For the customs of 
the various counties in England, respecting the 
most important of the rights and liabilities 
which exist between an outgoing and incoming 
tenant, consult the Ta^le of Customs given in 
Woodf. Land, and Ten. by Harrison, p. 513- 
518. 

Awm, Axune, or Awame, a measure of 
Rhenisli wine containing forty gallons, men- 
tioned in some old statutes. — Blount. 

Awnhinde. See Third-Night Awnhinde. 

Axelodaniun, the ancient name of Hexham, 
in the bishopric of Durham. 

Ayaat cause, a receiver ; also a successor or 
one to whom a right has been assigned, either 
by will, gift, sale, exchange, or the like. — 
French Law. 

Aye [fr. del, Gk., always], an affirmative par- 
ticle synonymous with yea or^«s ; a Lace- 
demonian oration, spoken s<mietimes all at 
once by two-thirds of the House of Commons, 
who seldom say anything more.— Pear. Pol, 
Diet. 

Ayle [fr. avus, Lat.], a grfmdfather. See 
Aiel. 


Ayuntamiento, Justicia, Conoejo, Cabildo, 
KegimientO, the names given in Spain to the 
councils of the towns and villages ; also a con- 
gress of ofiicials. 

Azaldus, a poor horse or jade. — Blount. 

. Azure [fr. azzwt'ro, azzuolo. It. ; azul, Sp., 
UPort., Fr. ; Pers. lazur, whence lapis lazuli, 
the sapphire of the ancients. — Diez.\ bright 
blue, sometimes called Inde, from the sapphire, 
which is found in the East. Heralde who 
blazon by planets call it Jupiter, and when the 
names of jewels are employed, it is called Sap^ 
phire. Engravers represent it by an indefi- 
nite number of horizontal lines. — Heraldic 
Term. 


B a Certificate granted by the Court of 
Bankruptcy to the assignees or a creditor, 
when it had refused any further protection to 
a bankrupt, or had relhsed or suspended his 
certificate, which had the effect of a judgment 
until the certificate was allowed, and was 
enfigrcable by a ca. sa, >Tt was cancelled by 
the allowance of the certificate, and called 
B a, because the form i^ contained in schedule 
B a of the 12 & 13 Vjet. c. lOG ; see s. 257. 
This certificate was abdlished by 24 & 25 Viet, 
c. 134. I 

Baca, an iron hook, a line with a hook at 
the end of it. — Qld liecords, « 

Baccinium, or Bwina, a basin or vessel to 
hold water for waslpng the hands. There was 
formerly a service/ of holding the basin, or 
waiting at the basin, on the day of the King’s 
coronation. 

Bachelacanae Sylvae, the woods of Bagley. 

Bacheleria, commonalty or yeomanry, in 
contradistinguisliment to baronage. — Old Re- 
cords. 

Bachelor [a word of uncertain etymology ; 
Juiiius derives it from /3dK*?iXoc, Gk., foolish, 
whence the Italian, Baccalare, a coxcomb; 
Menage, from bas chevalier, Fr., a knight of the 
lowest rank; Spelman, from baculus, Lat., a 
staff ; Cujos, from buccella, an allowance of pro- 
vision; others from bacca-laureus, Lat., the 
berry of a laurel or bay, because anciently 
bachelors had their heads adorned with a gar- 
land of bay berries ; but the nfbst probable 
derivation seems to be from bachgen, Wei., a 
boy, fr. bach, little, and probably geni, to be 
born. One would suspect that the word 
might be of Basque origin. — Wedgw."], a man 
who takes the degree of apprentice or student 
of arts, but not yet a master, at the Universi- 
ties, introduced in the 1 3th century by Pope 
Gregory IX. — Encyc. Jjond, Also, an un- 
married man. 

Backadation, a consideration given to keep 
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back the delivery of stock when the price is 
lower for time than for ready money. — Stock 
Exchange. 

Backberinde,Baokyermde, orBaokberend, 

bearing upon the back or about a man. Where 
a thief is apprehended with the things stolen 
in his possession, also called being taken witli* 
the mainour f as having the goods in his hand. — 
2 Inst. 188. It was one of the four circum- 
stances wherein a forester might have arrested 
the body of a trespasser in a forest ; viz. dog- 
draw ^ i.e. drawing after a deer that he has 
hurt ; stable-stand j i.e. at his standing with a 
knife, gun, bow, or greyhound, refidy to shoot 
or course ; back-herend, i. e. carrying away 
upon his back the deer which he had killed ; 
bloody-hand, i. e. when he had shot or coursed, 
and was imbrued with blood. — 4 Inst. 204. 

Back-bond, a deed, which in conjunction 
with an absolute disposition, constitutes a 
trust. It expresses the nature of the right 
actually held by a person to whom the dis- 
position is made. It is equivalent to the Eng- 
lish deed of declanition of trust. — Scotch Term. 

Backgammon [fr. hateke, Dan. (also bateke- 
lord) a tray, and gammen, a game. — We4gw.~\ 
a lawful game. — 4 Step. Com. 339. 

Backing a imrrant of a justice of the peace. 
Where a warrant which has been granted in 
one jurisdiction is required to be executed in 
another, as where a felony has been committed 
in one county, ^nd the offender is lurking in 
another couftty, then, on prqof of the hand- 
writing of the justice who granted the warrant, 
a justice in such other county endorses or 
writes his name on the back of it, and then 
gives authority to execute the warrant in*8iich 
other county. — 23 Geo. II. c. 26, s. 1 1 ; 24 
Geo. II. c. 65 ; 13 Geo. III. c. 31 ; 44 Geo, 
III. c. 92. See also 6 & 7 Viet. c. 34 ; 1 1 & 12 
Viet. c. 42 ; ss. 11 to 15, and c. 43 ; 14 & 15 
Viet. c. 55 ; and 16 & 17 Viet. 118. 

Backside, a term formerly used in convey- 
ances and even in jjleadings, and still .ad- 
hered to with reference to ancient descriptions 
in deeds, in continuing the transfer of the same 
properties ; it imports a yard at the back part 
of or behind a house, and belonging thereto ; 
but though formerly used in pleading, it is now 
Tinusual to adopt it, for the word ‘ yard ’ is 
preferred. — Exodus, iii. 1 ; 1 Chit. Gen. Prac. 
177 ; and Hale's Hist., c. i. p. 12. 

Baco, a bacon hog, used in old charters. 

Badge [fr. bode or bade, a messenger, cor- 
rupted from badage, the credential of a mes- 
senger .—JwmMS. Or from baghe, Dut., a j ewel ; 
or bague, Fr., a ring. — Skinner and Minshew. 
It seems to come from bajulo, Lat., to cany. 
See Wedgw.'], a mark or cognizance worn to 
shew the relation of the wearer to any persOh 
or thing ; the token of any thing ; a distinc- 
tive mark of office or service.— JS7w(^. Lond, 


Badger [fr. hagage, Fr., a bundle, whence 
hagagier, a carrier of goods ; or fr. bladier, Fr., 
a corn-dealer.— a person who buys 
com or victuals in one place, and carries tliem 
to another to sell and make profit by them. 
The 5* Eliz. c. 12, empowered magistrates to 
license badgers for one year, upon their enter- 
ing into certain recognisances. The 7 & 8 
Viet. c. 24, abolished tlie oftence of badgering, 
and repealed the statutes passed in relation to 
it, as being pernicious and in restraint of trade. 

Badiza, an ancient name of Bath, in Somer- 
setshire. 

Badonicus mons, an ancl^t name of Barnes 
Down, near Bath. 

Bsedling (jnolHs), * IsTolles (inquit Alcuinus 
de Offic. Divin.) sunt effeminati, qui vel barbas 
non haberit, sive qui alterius fornieationem sus- 
tinent.’ These are the yaXuKoi mentioned by 
St. Paul, 1 Coriuth. vi. 9, ovre paXaKoi, ovre 
hpaevoKolrai, k. r. X. The derivation of the 
Saxon term is very uncertain. — Theod. Lib. 
Pvenit. xxxviii. 3 ; Ecgb. Poenit. iv. 68 ; Anc. 
Laws of England. 

Bag [fr. balg, bolg, bag, Gael., a wattel], a 
certain and customary quantity of goods and 
merchandise in a sack. — Lex. Merc. 

Baga, a bag or purse. Thus there is the 
Petty-Bag-Office in the Common Law Juris- 
diction of the Court of Chancery, because all 
original writs relating to the business of the 
crown were formerly kept in a little sack 
or bag,* in parvd bagd. — 1 Madd, Prin. 
Chan. 4. 

Bagavel, Edward I. granted to the citizens 
of Exeter, by charter, the collecticaj of a cer- 
tain tribute or toll upon all manner of wares 
brought to that city to be sold, to be applied 
towards the paving of the streets, repairing the 
walls, and maintaining the city, which was 
commonly galled in old English, begavel, bethu- 
gavel, and chipping -gavel. — Antiq. of Exeter. 

Bahadum, a chest or coffer. — Fleta, lib. 2, 
c. xxi. 

Baj ardour, a bearer of any weight or bur- 
den. — Old Records. 

Bail [fr. bailler, Fr., to hand over ; fr. bajU” 
lare, in the sense of making one a hail or 
keeper of the thing handed over, giving it into 
his bail or control], to set at liberty a person 
arrested or imprisoned, on security being taken 
foBthis appearance on a day and at a place cer- 
tain, which security is called bail, because the 
party arrested or imprisoned is delivered into 
the hands of those who bind themselves for his 
forthcoming, ^ order that he may be safely 
protected froi^rison. Bail and mainpernors 
are often confounded, but there is this marked 
distinction between them ^mainpernors are 
merely a person’s sureties who cannot imprison 
him ffiemselvee| to secure his appearance, but 
bail may, for they are regarded as his gaolers# 
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tx) whose custody he is committed, and there- 
fore, they may take him upon a Sunday and 
confine him until the next day, and then ren- 
der him to the proper prison. The word 
* bail ’ is never used with a plural termination. 

There are several kinds of bail at Common 
Law ; — 

(1) Common bail, or bail below, is given to 
the sheriff, after arresting a person, on a bail 
bond, entered into by two sureties, on con- 
dition that the defendant appear at the day and 
in such place as th§ arresting process com- 
mands. 

(2) Special bail, or bail above, or bail to 
the action, are persons w'ho undertake gene- 
rally that if the defendant be condemned in the 
action, he shall satisfy the debt, costs, and 
damages, or render himself to the proper 
prison, or that they will do it for him. 

(3) Bail in eiror : upon any judgment to 

be given in any action, execution shall not be 
stayed or delayed by proceedings in error, or 
supersedeas thereupon, without the special 
order of the court or a judge, unless the person 
in whose name such proceedings in error be 
brought, with two, or, by Iteave of the court or 
a judge, more than two sufficient suretic.s, such 
as the court (wherein such judgment is or shall 
be given) or a judge shall allow of, shall, 
within four clear days- after lodging the memo- 
randum alleging error, or after the signing of 
the judgment, whichever shall last happen, or 
before execution executed, be lx)und*unto the 
party for whom any such judgment is or shall 
be given, by recognizafice to be acknowledged 
in the same court, in double the sum adjudged 
to be recovered by the said judgment (except 
in case of a '^penalty, and in ca.se of a penalty 
in double the sum really due, and double the 
costs), to prosecute the proceedings in error 
with effect, and also to satisfy and^pay (if the 
said judgment be affirmed, or the proceedings 
in error be discontinued by the plaintiff 
therein) all and singular the sum or sums of 
money and costs adjudged or to be adjudged 
upon the former judgment, and all costs and 
damages to be also awarded for the delaying of 
executioQ, and shall give notice thereof to the 
defendant in e rror or his attorney. 15 <& 16 
Viet. c. 76, s. 1 51. The recognizance of bail 
in erroi^is condit ioned, not alternatively, to pay 
or to render the principal, but if the judgnerent 
should be affirmed, or error discontinued, to 
pay the amount adjudged upon the former 
judgment, together with the costs and damages. 
Bail in error, then, unlike any o^her bail, can- 
not render their principal ifi discharge of 
liability, but must, in the event of his not pay- 
ing, pay the amount -recovered with costs. 
Bail in error may be taken in the country by 
22 Viet. c. 16, s. 5. f* 

> (4) Bail on an attachment, When a defend- 


ant is arrested upon a writ of attachment, he 
is brought before a court or a judge and sworn 
to answer interrogatories, and then committed, 
unless, by leave of a court or a judge, he enter 
into a I'ecognizance with sureties, for his ap- 
pearance in court from day to day, to answer 
interrogatories concerning such matters as may 
be objected against him. An attachment for 
non-payment of money or non-performance of 
an award is not bailable. 

(5) As to bail in actions of ejectment 
brought by landlords, see 15 & 16 Viet, c. 76, 
ss. 213, 215, and 216. 

(6) As to bail on appeals against decisions 
of the courts refusing or granting new trials, 
see 17 & 18 Viet. c. 125, s. 38. 

(7) As to bail upon the removal of a cause 
from an inferior court, see 2 Chit Arch. Prac. 
by Pren. pt. v. c. v. p. 1261, et seq. 

In the Court of Chancery, equitable bail can 
be given by a defendant upon his being 
arrested on a writ of ne exeat regno, and the 
sheriff* may take bail in cases of attachment 
for not appearing or answering. 

In all cases of felony, and in certain misde- 
meanors, the magistrates may fcike bail at the 
time of the examination ; and in all cases 
where a person charged with an indictable 
off’ence is committed to prison to take his trial 
for the same, it is lawful at any time after- 
wards, and before the first day of the sessions 
or assizes at which he is to b© tried, for the 
magistrate whoc signed the warrant for his 
commitment to admit him to bail. The jus- 
tices, however, have no power to admit any 
person to bail for treason, nor shall bail in that 
case*be allowed, except by order of a secretary 
of state, or by the Court of. Queen’s Bench, or 
a judge thereof in vacation, while, on the other 
hand, they are bound to admit to bail in all 
cases of misdemeanor, except such as the Act 
of 11 & 12 Viet. c. 42, 8. 23, particularly 
enumerates ; and as to all felonies, as well as 
to the misdemeanors so enumerated, they have 
a discretionary power either to admit to bail, 
or to commit to prison. 

The Coui't of Queen’s Bench, or any judge 
thereof in time of vacation, may bail for any 
crime whatever. 

Bail-Bond, an instrument prepared in tlie 
sheriffs office after an arrest, executed by two 
sufficient sureties and the person arrested, and 
conditioned for his causing special bail to be 
put in for him in the court out of which 
the arresting process issued. — Bayley*s Prac. 
357. 

Bail Court, now called the Practice Court, 
attached to the Court of Queen’s Bench. It» 
hears and determines ordinary matters, and 
disposes of common motions. 

Bailable. Ah arresting process is said to be 
bailable when bail can be given, and the per- 
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Son arrested may obtain his liberty in conse^ 
quence, e. g. a capias on mesne process is bail- 
able ; a capias ad satisfaciendum is non- 
bailable. 

Bailee, a person to whom goods are entrusted 
for a specific purpose. 

Barnes, magistrates of burghs, possessed of 
certain jurisdictions and having the same 
powers within them as sherifFs of counties. 
Also oflScers or persons named by proprietors 
to give infefftment . — Scotch Law. 

Bailiff, a keeper or protector, an officer who 
puts in force an arresting process, a land- 
steward. There are several kinds of bailiffs, 
whose offices and employments greatly differ 
from one another, yet they agree in that the 
keeping or protection of something belongs to 
them all. — Encyc, Land. 

Bailiff-errant, a bailiff’s deputy. Sec Out- 
rider. 

Bailis, letters to raise fire and gsword.— - 
Scotch Law. 

Bailiwick [fr. baiiu, Fr., and wiCf Sax.], the 
jurisdiction of a bailiff. A county. A liberty 
exempted from a sheriff, over which a bailiff is 
appointed by the lord of the liberty or fran- 
chise, with such powers within his precinct as 
an under-sheriff exercises under a sheriff. — 
JVood^s Inst. 206. 

Bailment [fr. hailler, Fr. to deliver], a 
compendious expression to signify a contract 
resulting from delivery. Sir William Jones 
has defined •bailment to be. ‘a delivery of 
goo.ds on a condition, express or implied, that 
they shall be restored by the bailee to the 
bailor, or according to his directions, as soon 
as the purpose for which they are bailed shall 
be answered.’ He has again, in the closing 
summary of his essay, defined it in langujige 
somewhat different, as, *A delivery of goods 
in trust, on a contract expressed or implied, 
that the trust shall be duly executed and the 
goods re-delivered, as soon as the time or use 
for which they were bailed shall have elapsed 
or be performed.’ Each of these definitions 
seems redundant and inaccurate, if it be the 
proper office of a definition to include those 
things only which belong to the genus or class. 
Both of these definitions suppose that the goods 
are to be restored or re-delivered. But in a 
bailment for sale, as in the case of a consign- 
ment to a factor, no re-delivery is contemplated 
between the parties. In some cases, no use is 
contemplated by the bailee ; in others, it is of 
the essence of the contract; in some cases, 
time is material to terminate the contract ; in 
others, time is necessary to give a new accesso- 
rial right. Mr. Justice Blackstone has defined 
a bailment to be ‘a delivery of goods in trust, 
upon a contract expressed or implied, that thlb 
trust shall be faitlffully executed on the part 
of the bailee ; ’ and in another place, as a 


* delivery of goods to another person for a par- 
ticular use.* It may perhaps be doubted, 
whether (although generally true) a faithful 
execution (if by iaithiul be meant a conscien- 
tious diligence or faithfulness, adequate to a 
due execution) or a particular use (if by use 
be meant an actual right of user by the bailee), 
constitutes an essential or proper ingredient in 
all cases of bailment. Mr. Chancellor Kent, 
in his Commentaries, has blended, in some 
measure, the definitions of Jones and Black- 
stone. Without professing to enter into a 
minute criticism, it may *be said that a bail- 
ment is a delivery of a thing in trust for some 
special object or puipose, and upon a contract 
express or implied, to conform to the object or 
purpose of the trust. 

In the celebrated case of Coggs v. Berwxrd 
(Ld. Raym. 909; 1 Sftii. L. C. 147-184), 
Lord Holt divided bailments thus 

(1) Depositum, or a naked bailment of goods, 
to be kept for the use of the bailor. 

(2) Commodatiim. Where goods or chattels 
that are useful are lent to the bailee gratis^ to 
be used by him. 

(3) Locaiio rei. Where goods are lent to the 
bailee to be used by him for hire. 

(4) Vadium. Pawn. 

(5) Locatio opens faciendi. Where goods 
are delivered to be carried, or something is to 
be done about them, for a reward to paid 
to the bailee. 

(6) Mandatum. A delivery of goods to 
somebody, who is to carry them, or do some- 
thing about them, gra^s. 

Bailments are properly divisible into three 
kinds: — (1) Those in which the trust is ex- 
clusively for the benefit of the bailor, or of a 
third person, when the bailee is liable for 
gross negligence only. (2) Those in which 
the trust is exclusively for the benefit of the 
bailee, who is then bound to the veiy strictest 
diligence ; and (3) Those in which the trust 
is for the benefit of both parties, or of both or 
one of them, and a third party; when the 
bailee must exercise an ordinary and average 
degree of diligence. The first embraces de- 
posits and mandates; the second, gratuitoua 
loans for use ; and the third, pledges or pawns, 
and hiring and letting to hirQ.’--Storf s Bail- 
ments. 

Bailor, or Bailer, a person who commits 
goods to another party (the badee) in trust 
for a specific puipose. , ^ . 

Bail-piece, a piece of parchment dihtaining 
the names of special bail, with other particulars, 
which, being S^ed a judge, is filed in the 
court in which the action is pending, and notice 
of the bail having justified is then given to the 
opposite party. — Baylefs Prac. 861. 

Bair-man, a |>oor insolvent debtor, left bare 
and naked, who was obliged to swear in court 
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that he was not worth more than five shillings 
and five pence. — Obs, 

Baims* part, a third part of a defunct’s free 
movables, debts deducted, if his wife survive, 
and a half if she do not, due to his children. — 
Scotch Law. 

Balarghaut, above the ghauts, in contradis- 
tinction to Payeen-ghaxUs^ below the ghauts. 
The terms are generally applied to the high 
table-land in the centre of India, towards its 
southern extremity. 

Balance, that which expresses the difference 
between the debtor and creditor sides of an 
account; also used commercially to express 
the difference between the value of the exports 
from and imports into a country. The balance 
is siiid to be favorable, when the value of the 
exports exceeds that of the imports, and un- 
favorable when the value of the imports ex- 
ceeds that of the exports. — McCuU.Cornm. Diet. 

Balance-sheet, a statement of an account or 
business between merchants and others. 

Balance of power. When a number of 
separate and sovereign states have gro\vn up 
beside each other, the entire system which they 
constitute may be conceived to be evenly ba- 
lanced, so long as no single state is in a condi- 
tion to interfere with tlie independence of any 
of the rest. But as in such a system of states 
there are generaUy a few which may be con- 
sidered as leading powers, it is by these being 
made to counterpoise each other that the 
balance is maintained. It is in this way only 
that the safety of the ^smaller states can be 
secured. See Hume's Essays^ 7, part ii- 

Balcanifer, or Baldakinifei^, [fr. haldamim^ 
low Lat.], the standard-bearer of the Knights 
Templars. 

Balconies, [fr. hdla hhaneh, Pers., an upper 
chamber], small galleries of wood or stone on 
the outside of houses. The erection of them is 
regulated in London by the Building Acts. 

Bale [fr. hal^ Sw. ; halla^ Ital. ; balle, Ja/,Fr.], 
a pack or certain quantity of goods or mer- 
chandise, wrapped or packed up in cloth and 
corded round very tightly, marked and num- 
bered with figures corresponding to those in the 
bills of lading for the purpose of identification, 

Balei^er, a barge or water- vessel, a man- 
of-war, 

Balihga, a territory or precinct. 

Balistarins, a balister or cross-bow manr 

Balistics, the science of throwing missive 
weapons^y means of an engine. 

Balkpr. valicarCf Ital., to pass over. — Skin~ 
ner\ a ridge of land left unploj^hed between 
the furrows or at the end of a field.— •JSJwcyc. 
X^nd.\ 2 Selw. N. P. 1297 note (t). 

Ballare, to dance. 

Ballajtage, a toll paid for the privilege of 
t^ing up ballast from the bottom of a port or 
chm^bour. 


Balliers (inutilis 8arctna\ or bail-load 
(bag-lcBS, Prov. Dan.), persons who, standing 
on a balk or ridge of groimd, give notice of 
something to others. 

Balliva, a bailiwick or jurisdiction . — Old 
Records, 

Ballivo Amovendo, an ancient writ to re- 
move a bailiff from his office for want of suffi- 
cient land in the bailiwick. — Reg. Orig, 78. 

Ballot [fr. ballaf It ; hala^ Sp. ; balUy 
Fr.], a little ball or ticket used in giving 
votes. 

Ballot, to vote for or choose a person into 
an ofiGice by means of little balls of several 
colors, which are put into a box privately, ac- 
cording to the inclination of the chooser or 
voter, or by writing the name or names of the 
candidates upon small pieces of paper ‘and 
rolling them up, so that they cannot be read, 
which are put into a box, and when the time 
limited for the voting is over, are taken out 
one by one by an indifferent person. The 
names are then read over, and the number 
of votes taken, and the candidate who has 
the majority of votes in his favour is declared 
duly elected. The ballots for the militia are 
further suspended by 22 & 23 Viet. c. 15, and 
23 & 24 Viet. c. 120. 

The ballot rule of building societies provides 
that when there is a balance at the banker’s 
beyond a certain amount, which is not wanted 
for advances or other claims, the directors may 
require the inve#;ting members^ of \he society to 
withdraw, by ballot, the value of as many shares 
as will be sufficient to exhaust such portion of 
the money in hand as they shall think proper. 
The investing members on whom the ballot 
falls, will receive the value of their shares, in- 
cluding compound interest at the rate on which 
the society has been formed. 

The effect of this rule is to keep the money, 
as it accumulates, constantly employed in the 
most advantageous manner for the benefit of 
the •members of the society, and more espe- 
cially for those who are borrowers. Indeed 
the ballot rule operates as a safety-valve to 
dispose of the surplus funds when necessaiy.— 
Stone's Build. Soc. 34. 

Ballot-box, a case made of wood for receiv- 
ing ballots, 

Balnearii, stealers of the clothes of persons 
bathing in the public baths . — Civil Law. 

Ban, or Bann [Teut.], a proclamation or 
public notice, or summons or edict, whereby 
a thing is commanded or forbidden. It is 
most especially used in the publication of 
intended marriages, which must be done on 
three several Sundays, immediately after (he 
second lesson, previous to the marriage, to the 
end that if any can diew just cause a^inst 
such marriage, they mayjhave opportunity to 
make their objections. But (he Spiritual 
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Judge, by a license, may dispense with the 
formality of publication. If any persons be 
married without either publication of banns or 
license, the marriage will be void, and the 
officiating minister is liable to transportation. — 
26 Geo, 11, c. 33. 

Bano, Sittings in [fr. hancus, Lat., a seat or 
bench of justice]. Thus Bancus RegincBy or 
Bank la Reine^ is the Queen’s Bench. Bancus 
Communium ^Placitorum^ or Bench le Common 
PleaSy is the Court of ^mmon Pleas, or the 
Common Bench. The meeting of four of the 
judges of a Common Law Court. — 11 Geo. IV, 
and 1 Wm. IV. c. 70, s. 1, and Common Law 
Procedure Acty 1854, s. 95. 

Banoale, a covering of ease or ornament for 
a bench or other seat. 

Banco [Ital.], a commercial term, used to 
distinguish bank money from the common cur- 
rency ; also, a seat.or bench of justice. 

Banoiu Superior, abbrev. Banc. Sup. 
[Lat.], the Upper Bench, the King’s Bench 
was so called during the Protectorate. 

Bandit, a man outlawed, put under the ban 
of the law. 

Bane, [fr. hanjay Goth., a blow, a woimd ; 
hanay O. FI. G., death-blow ; haney Mid. FI. G., 
destruction ; hanay A. S., murderer ; hana^ 
Icel., to slay, hana-sotty death-sickness, bana^ 
sary death-wound, &c. ; heuy a death-wound, 
now a wheal. Referred by Diefenbach to the 
root hanQy a blow; bangay bankay Icel., to 
strike. So •the verb schlagsuy which in G. 
sigjiifies to strike, becomes in Eng. to slay. 
Prepay Icel., to slay, seems identical with Eng. 
druby to beat ; vegay to slay, with whack‘d de- 
struction, overthrow. ‘ I will be the bane of 
such a person ’ is a popular saying. When a 
person receives a mortal injury by anything, 
such thing is his bane. He who is the cause 
of another’s death, is le banCy i. e. malefactor. 

Baneret, or Banneret [Fr.], a knight made 
in the field, by ,the ceremony of cutting off the 
point of his standard, and making it, as it were, 
a banner. Knights so made are accounted so 
honorable that they are allowed to display their 
arms in the royal army, as barons do, and may 
bear arms with supporters. They rank next 
to barons ; and were sometimes called vexillarii. 

Bani, deodands. 

Banishment [fr. bannircy bandircy M. Lat., 
to proclaim, denounce, was formed the O. Fr. 
compound fer~hannir{bannire foras^ to publicly 
order one out of the realm, and the simple 
hannir was used in the same sense.— TPet?yw.], 
a forsaking or quitting the realm ; a kind of 
civil death inflicted on an offender. It is of 
two kinds: — one, voluntary and upon oath, 
called abjuration, the other upon compulsion 
for some offence. For the Greek and Rom^ 
Laws on this subject, consult Smith's Diet, of 
Aniiq. tit. * Banishment.' 


BAX 

Bank, commercially it is a place where 
money is deposited for the purpose of being 
let out to interest, returned by exchange, dis- 
posed of to profit, or to be drawn out again as 
the owner shall call for it. See 7 & 8 Viet, 
c. 32, and 8 & 9 Viet. c. 76, s. 5; and also 
Joint-stock Banks and Limited Liability. 

The three great national banks are (1) the 
Bank of England, regulated by 3 & 4 Wm. IV. 
c. 98; 7 & 8 Viet. c. 32 ; and 19 & 20 Viet, 
c. 20 ; and see 21 Viet. c. 1, and 24 Viet. c. 3. 
The Bank of Englan(jl conducts the whole bank- 
ing business of the Brifish Government. It 
acts not only as an ordinary bank, but as a 
great engine of state. It receives and pays 
the greater part of the r.-inuities which are due 
to the creditors of the public; it circulates 
Exchequer bills, and it advances to Govern- 
ment the annual amount of the land and malt 
taxes, which are frequently not paid until some 
years thereafter. As to its origin, see 3 Hall. 
Const. Hist. p. 135. (2) The Bank of Scot- 

land, established by Wm. III. Pari. 1, s. 5 ; 
44 Geo. III. c. 23 ; 9 Geo. IV. c. 65. (3) The 
Bank of Ireland. — McCull. Comm. Diet. 

Bank-book, a book kept by a customer of a 
bank, shewing the state of his account with it. 

Bajok-credits, accommodations allowed to a 
person on proper security given to a bank, to 
draw money on it to a certain extent agreed 
upon. 

Bank-notes, or Bank-bills, written or 
printed •promises for money, to be paid by a 
banking company. They are uniformly made 
payable on demand. ’They are not like bills 
of exchange, mdre securities or documents for 
debt, nor are they so esteemed, but are treated as 
money in the ordinary course and transactions 
of business by the general consent of mankind, 
and on payment of them, whenever a receipt 
is required, it is always given as for money, 
not as for securities or notes. Per Lord Mans- 
field, Miller v. Raccy 1 Burr. 457. See 17 & 
18 Viet. c. 83, s. 11. Bank of England notes 
were made a legal tender by the 5th sec. of 
3 & 4 Wm. IV. c. 98, everywhere, except at 
the Bank and its branches, for all sums above 
five pounds. 

Bankable, discountable, receivable at a bank, 
as bills of exchange, &c. 

Banker, one who receives money m#ruBt to 
beadrawn again as the owner has occasion for 
it. As to embezzlement and frauds by bankers, 
see 7 & 8 Geo. IV. c. 29, and 20 &. 21 Viet. 
c. 54. 

Bankers’ notes, formerly called gold- 
smiths* notes, because bankers were originally 
goldsmiths. Written promises given by bankers 
to their customers as acknowledgments of hav- 
ing received money for their use. They are 
payable to beafer on demand and considered 
as money, and transferable from one person to 
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another by delivery. They are now seldom 
made except by country bankers, their use 
having been superseded by the introduction of 
cheques. 

Bankers’ cheques, or Drafts, written orders 
or requests, addressed to persons carrying on 
the business of bankers, and drawn upon them 
by a party having money in their hands, re- 
questing them to pay on presentment to a 
person therein named, or to bearer, a certain 
sum of money. 

A stamp duty of one penny is chargeable by 
21 and 22 Viet. c.'20, upon ‘all drafts or 
orders for the payment of any sum of money 
to the bearer on demand, which being drawn 
upon any banker, or any person or persons 
acting as a banker, and residing or transacting 
the business of a banker within fifteen miles 
of the place where ‘such drafts or orders are 
issued, have been hitherto exempt from stamp 
duty.’ 

It will be prudent to draw all cheques pay- 
able to ‘ order,’ since the payee must endorse 
his signature, which then becomes tantamount 
to a receipt for the money. 

The 21 & 22 Viet. c. 79^ enacts that ‘when- 
ever a cheque or draft on any banker, payable 
to bearer, or to order, on demand, shall be 
issued, crossed with the name of the banker, 
or with two transverse lines with the words 
“ and company,” or any abbreviation thereof, 
such crossing shall be deemed a material part 
of the cheque or draft, and, except as here- 
after mentioned, shall not be obliterated or 
added to or altered by any person whomsoever, 
after the issuing thereof ; imd the banker u 2 )on 
whom such cheque or draft sliall be drawn 
shall not pay such cheque or draft to any other 
than the banker witli whose name such cheque 
or draft shall be so crossed, or if the name be 
crossed as aforesaid without a banker’s name, to 
any other than a banker ’ (s. 1). ‘Whenever 
any such cheque or draft shall have been issued 
imcros.sed, or shall be crossed with the words 
“ and company,” or any abbreviation thereof, 
and without the name of any banker, any 
lawful holder of such cheque or draft, while 
the same remains so uncrossed, or crossed with 
the words and company,” or any abbrevia- 
tion thereof, without the name of any banker, 
may cross the same with the name of a banker; 
and whenever any such cheque or draft stall 
be imcrosscd, any such lawful holder may cross 
the same with the words “ and company,” or 
any abbreviation thereof, with or without the 
name of a banker ; and any suejii crossing as 
in this section mentioned shall be deemed a 
material part of the cheque or draft,’ and shall 
not be obliterated or added to or altered by 
any person whomsoever after the making there- 
of; and the banker upon whom such cheque 
or draft shall be drawn, shall not pay such 


cheque or draft to any other than the banker 
with whose name such cheque or draft shall 
be so crossed as last aforesaid ’ (a. 2). ‘ If 

any person shall obliterate, add to, or alter any 
such crossing with intent to defraud, or offer, 
utter, dispose of, or put off with intent to de- 
fraud, any cheque or draft on a banker, 
whereon such fraudulent obliteration, addi- 
tion, or alteration has been made, knowing it 
to have been so made, such perpon shall be 
guilty of felony, and being convicted thereof, 
shall be liable, at the discretion of the Court, 
to be transported (sw.) beyond the seas for 
life, or to such other punishmeirt as is enacted 
and provided for those guilty of forgery of bills 
of exchange, in the statute in that case made 
and provided’ (s. H). ‘Any banker paying a 
cheque or draft which does not at the time 
when it is presented for payment plainly 
appear to be or to have bean crossed as afore- 
said, or to have been obliterated, added to, or 
altered as aforesaid, shall not be in any way 
responsible or incur any liability, nor shall 
such payment be questioned by reason of such 
cheque having been so crossed as aforesaid, or 
having been so obliterated, added to, or altered 
as aforesiiid, and of his having paid the same 
to a person other than a banker, or other than 
the banker with whose name such cheque or 
draft shall have been so crossed, unless such 
banker shall have acted maid or been 

guilty of negligence in so paying such cheque ’ 
(s. 4). « ^ > 

This Act of Parliament was occasioned .by 
the case of Simmonds v. Taylor (2 C. B. (N. S.) 
528)^ which ruled that the enactment in 19 
& 20 Viet. c. 25, that the additions, in that 
statute mentioned, across the fiice of a draft on 
a banker, shall have the force of a direction to 
the bankers, that the same is to bo paid only 
to or through some banker, did not apply to 
the time when the draft was issued, but to the 
time when it was presented. Therefore where 
a crossing made by the drawer was before 
presentment Iraudulently erased, and the 
bankers without* negligence paid it over the 
counter, and not to or through a banker, they 
were held entitled to debit the amount to the 
drawer. It also decided that the crossing was 
no part of the cheque, and therefore the 
erasure of it did not amount to a forgery of 
another and different cheque. 

Banking, a trading in money. 

Bankrupt [fr. hancus^ or banque, the table 
or counter of a tradesman, and ruptus^ Lat., 
broken, denr)ting thereby one whose shop or 
place of trade is broken and gone.] A debtor 
who docs certain acts, tending to defeat or 
delay his creditors, may be adjudged bankrupt, 
ahd so made liable to the bankruptcy laws. 
Before the ‘ Bankruptcy Act, 1861,’ 24 & 25 
Viet. c. 134, traders only were liable to be 
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made bankrupts. That act has, however, 
rendered non- traders, in certain cases, liable 
to be made bankrupts. See Act of Bank- 
ruptcy. 

With respect to traders, the statutory general 
description of persons liable to the Bankrupt 
Laws, is this : — ^All persons using the trade of 
merchandize by way of bargaining, exchange, 
bartering, commission, consignment, or other- 
wise, in gross or by retail ; and all persons who, 
either for themselves, or as agents or factors for 
others, seek their living by buying and selling, or 
by buying and letting for hire ; or by the work- 
manship of goods and commodities. (12 & 13 
Viet. c. 106, s. 65.) The particular traders 
specified by the statute are : — Alummakers, 
apothecaries, auctioneers, bakers, bleachers, 
brokers, brickmakers, builders, calenderers, 
carpenters, carriers ; cattle, or sheep salesmen, 
coach proprietorsf cowkeepers, dyers, fullers, 
keepers of inns, taverns, hotels or coffee- 
houses, lime-bumers, livery-stable keepers, 
market-gardeners, millers, packers, printers, 
shipowners, shipwrights, victuallers, ware- 
housemen, whearfingers ; persons using the 
trade or profession of a scrivener, receiving 
other men’s monies or estates into their trust 
or custody ; persons instiring ships, or their 
freights, or other matters, against perils of the 
sea (s. 65). Peers and members of Parliament, 
if traders within the meaning of the Bank- 
rupt Laws, although they are privileged from 
arrest, exed^it for felonies •r misdemeanors, 
are liable to be made bankrupt (s. 66). And 
so are aliens and denizens (s. 277), unmarried 
women, wives of convicted felons, or t|jading 
independently of their husbands, according to 
the custom of London; executors or other 
persons carrying on business as trustees in 
pursuance of a will of a deceased trader, in 
respect of such business ; infants, holding 
themselves out as adults and sui juriSy and 
trading as such ; lunatics, if act of bank- 
ruptcy committed during a lucid interval ; 
seiwants of foreign ambassadors; clergymen 
(for although their trading is prohibited by 
57 Geo. III. c. 99, yet they cannot take 
advantage of the breach • of one law, to ex- 
empt themselves from the liabilities of an- 
other) ; public officers, if traders ; attomies 
or solicitors, acting as money-brol^ers ; and a 
man retired from business, in respdet of debts 
contracted during or before trading. 

The cases decide the following trades to be 
within the spirit of the Bankrupt Laws : — 
Brewers, shipbrokers, pawnbrokers, butchera, 
clothiers, goldsmiths, shareholders in any joint- 
stock company carrying on a trade which 
would subject the shareholders, if individually 
carjying on such trade, to the Bankrupt La>f s, 
such companies not being incorporated by 
charter or Act of Parliament (but the shares 


must not have been purchased for the purpose 
of founding a bankruptcy); lodging-house 
keepers, if they be in the habit of supplying 
their lodgers, and making a profit ; newsmen, 
if they buy newspapers, and sell them at a 
profit on their own account; papermakers, 
plumbers, shoemakers, smiths, sugarbakers, 
tailors, and tanners. The illegality of the 
trading makes no difference, for a smuggler or 
unlicensed horse-dealer can be bankrupted. 
The trading will be sufficient if carried on to 
instead of in England. .A mere buying only, 
or selling only, will not suffice ; but a buyirfg 
with intent td sell will, and so will a single 
instance of trading, when an intent to trade 
generally is proved. The following persons 
are not liable to be made bankrupt: — Farmers, 
graziers, common labourers, or workmen for 
hire ; receivers-general of the taxes, or mem- 
bers of or subscribers to any incorporated, 
commercial, or trading company, established 
by charter or Act of Parliament as such (s. 
65). Also, according to the cases, the fol- 
lowing : — Commissioners of the navy, excise 
officers, as such ; farmera of the customs, 
fishermen who olfly sell what they catch, 
schoolmasters, owners of minea^ and an owner 
of land making bricks upon it for sale. 

The Bankrupt Law is a system of positive 
statute regulations, its character being pecu- 
liar and anomalous, and designed for the 
’special benefit of persons with whom debts 
are cofttracted in the course of trade. It 
is distinguished from the ordinary law be- 
tween debtor and creditor, as involving these 
three general * principles : — (1) a summaiy 
and immediate seizure of all the debtor’s 
property ; (2) a distribution of it among the 
creditors in general, instead of merely applying 
a portion of it to the payment of the indi- 
vidual complainant; and (3) the discharge of 
the debtor from future liability for the debts 
then existing. 

The execrable atrocity of the early Homan 
laws, with respect to bankruptcy, is well 
known. According to the usual inteipretatioh 
of the law of the twelve tables, wliich * Cicero 
has so much eulogised {De Oral, 1. 1), the * 
creditors of an insolvent debtor might, after 
some preliminary formalities, cut his body in 
pieces, each of them taking a share propor- 
tiened to the amount of his debt ; and those 
who did not choose to resort to this horrible 
extremity were authorised to subject the debtor 
to chains, stripes, and hard labour, or to sell 
him, his wif^and children, to perpetual foreign 
slavery, trana Tyherim, This law, and the law 
giving fathers the power of inflicting capital 
punishments on their children, strikingly illus- 
trate the ferocious and sanguinary character of 
the early Homgms. 

There is reason to think, from the silence of 
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historians on the subject, that no unfortunate 
debtor ever actually felt the utmost severity of 
this barbarous regulation ; but the history of 
the Bepublic is full of accounts of popular 
commotions, some of ■which led to very im- 
portant changes, that were occasioned by the 
exercise of the power given to creditors of 
enslaving their debtors and subjecting them 
to corporal punishments. The law, however, 
continued in this state till the year of Home 
427, 120 years after the promulgation of the 
twelve tables, when it was repealed. It was 
then enacted, that the persons of debtors 
should cease to be at the disposal of their 
creditors, and that the latter should merely be 
authoriaed to seize upon the debtor’s goods, 
and sell them by auction, in satisfaction of 
their claims. In the subsequent stages of 
Eoman jurisprudence further changes were 
made, which seem generally to have leaned 
to the side of the debtor, and it was ultimately 
ruled, that a man who had become insol- 
vent, without having committed any fraud, 
should upon making a cessio bononmi^ or a 
surrender of his entire property to his credi- 
tors, be entitled to an exemption from all 
personal penal,Jies.— — Tierassow, Hist, de let 
Jurisp. Romaine^ 117. 

Bankruptcy, the state or condition of a 
bankrupt. 

Bank-stock, shares in the property of a bank. 

Bannimus, the form of an expulsion of a* 
member from the University of Oxford, by 
a^xing the sentence in some public place, as 
a denunciation or promulgation of it. 

Banning, an exclamation against, or cursing 
of another. 

Bannirc ad placita, ad molendinum, to 

summon tenants to serve at the lord’s cots, to 
bring corn to be groimd at his mill. 

Bannition, expulsion. 

Bannitus, or Banniatus, an outlaw; a ban- 
ished man. 

Bannock, a thick cake of oatmeal, being a 
perquisite of a mill-servant in thirlage. 

Bannum, or Banlcuga, the utmost bounds 
of a manor or town.— Hist, of Tithes^ 
75. 

Banyan, a' Hindoo merchant or shopkeeper. 
The word is used in Bengal to denote the 
native who manages the money-concerns of a 
European, and sometimes serves him as en 
interpreter. At Madras the same description 
of person is called Duhash^ which signifies 
one who can speak two languages. 

Baptism [fr. ftavnerpa^ Gk.] BiRTHS. 

Bar, a place set apart in a Court of Law or 
Equity for the barristers to plead ; also the 
place where criminals stand or sit during their 
trial. 

Bar-fee, a payment taken by|a sheriff from 
an acquitted prisoner. 


Bar, Flea in, a pleading shewing some 
ground for barring or defeating an action at 
Common Law. A plea in bar is, therefore, 
distinguished from all pleas of the dilatory 
class, as impugning the right of action, altoge- 
ther, instead of merely tending to divert the 
proceedings to another jurisdiction, or suspend 
them, or abate the particular writ or declara- 
tion. It is, in short, a substantial and conclu- 
sive answer to the action. It follows from this 
property, that, in general, it must either deny 
ail, or some essential part of the averments of 
fact in the declaration, or, admitting them to 
be true, allege new facts which obviate or 
repel their legal effect. In the first case the 
defendant is said, in the language of pleading, 
to traverse the matter of the declaration; in 
the latter, to confess and avoid it. Pleas in 
bar are consequently divided into (1) pleas by 
way of traverse, and (2) pleas by confession 
and avoidance. — Step, Plead. 57. 

In Equity, a plea in bar is a defence, resorted 
to when there is no defect apparent on the 
face of the plaintiff’s bill, alleging affirmative 
matter, and reducing the case to a particular 
point, seeking to displace the plaintifTs equity. 

Pleas in bar may be ranked under three 
heads : — 

(1) Pleas founded on some bar created by 
statute, subdivided into : — 

(a) The Statutes of Limitations. 

(/5) The Statute for the Prevention of 
Frauds g,nd Perjuries, 29 €)ar. II. c. 3. 

(y) Any other statute, pur)lic or private, 
which has created a bar, as the ship- 
registry acts for example. 

(S) The plea of a statute fine and non- 
claim. 

(2) Pleas founded on matter of record, or 
as of record, in some court, divided into : — 

First, Matters of record, technically so called ; 
subdivided into : — 

(a) A common recovery. 

•(/I) The plea of a judgment at law in a 
Court of Record. 

Second, Matters as of record, subdivided 
into 

(a) The sentence or judgment of a foreign 
court. 

(/3) A decree of a Court of Equity, signed 
and enrolled, for the same matter, 
and substantially between the same 
parties, 

(3) Pleas of matter purely in paisy as it is 
termed, that is, upon matter of ffict, not of 
record. Pleas of this sort go sometimes both 
to the discovery sought and to the relief prayed 
by the bill, or to some part of it ; sometimes 
only to the discovery, or part of the discovery, 
aifd sometimes only to the relief or a part of 
the relief. The principal of them are 

(o) A release. 
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T/S) A stated account. 

(y) A settled account. 

(5) An award. 

(e) A purchase for a valuable considera- 
tion. 

(^) Title in the defendant, generally 
founded on a will, conveyance, or 
long, peaceable, and adverse posses- 
sion. — Story^s Equity Plead, ch. xiv. 

Bar, trial at, the trial of a difficult cause 
before the four judges of the Superior Court in 
which the action commenced, instead of at Nisi 
Prius. It is entirely discretionary with the Courts 
to grant it at ‘all, unless the Crown be actually 
and immediately interested, when the Attorney- 
General may demand it as of right. It is moved 
for after issue joined, and ten days’ notice of 
trial must be given to the parties after notice 
to the masters of the Court. A special jury of 
the county in which the venue is laid, is im- 
panelled, unless the Court imposes the terms 
of trying by a Middlesex or Surrey jury, or 
the parties consent to the contrary. Paper 
books of the issue are delivered to the Judges 
four days before trial. — 1 Chit. Arch. Prac. 
hy Pren. 355. 

Barber-chirurgeons, a corporation of Lon- 
don, instituted by Edw. IV. The barbers 
were separated from the surgeons by 18 Geo. 
II. c. 15, and the latter were erected into a 
royal college of surgeons at the commencement 
of the present century. — Dunglison. 

Barbioaif ^fr. barbacariSj M. Lat.], a 
W{itch-tower or bulwark. 

Barbicanage, money given towards the 
maintenance of a barbican ; a tribute tpr re- 
pairing or building a bulwark. 

Barcarium, a sheep cote ; a sheep walk. 

Bargain and sale [the word bargain is from 
barguigmr^ O. Fr., to chaffer, bargain, or more 
properly (says Cotgr.) to wrangle, haggle, 
brabble in the making of a bargain. The 
proper meaning of the word is contest, de- 
bate, and it was frequently used in O. E» and 
Sc. in the sense of fight, skirmish], a species 
of conveyance. 

It is of two kinds 

(1) Improper. This is a Common Law 
conveyance, and is resorted to in order to 
execute a Common Law power or authority to 
sell or mortgage realty, given to an executor 
by a will, or to carry out a power to dispose 
of property conferred by statute. The opera- 
tive words are ‘ bargain and sell.’ The estate 
passes by force of the will or statute, the bargain 
and sale merely nominating the transferee, and 
thus ascertaining a purchaser. It does not 
require enrolment, unless specially directed. 
See 2 Hayes's Com. 80, n. (64), and 5 Eliz. 
c. 26, as to Bargains and Sales of Lands In 
Lancashire, Chester and Durham ; 25 Geo. III. 
c. 35, as to extended lands of Crown-debtors ; 


and 12 & IS Viet. c. 106, ss. 208, 209, and 
210, as to a bankrupt’s entails and copyholds* 
(2) Proper, This is an equitable conveyance 
by which the bargainee, who is entitled to the 
use, becomes immediately seised of the posses- 
sion or legal estate pursuant to the Statute of 
Uses, without any other ceremony than the 
delivery of the deed. , There must be a pe- 
cimiary, although it may be but a nominal, 
consideration to raise a use upon this assurance. 
The appropriate operative words are * bargain 
and seU.’ A bargain wd sale of freeholds 
must be enrolled within six lunar months from 
its date, in one of the Courts x)f Kecord at West- 
minster, or with the citstos rotulorum of the 
county, under the 27 Hen. VIII. c. 16, which 
does not, however, extend to any hereditoments 
lying within any city, borough, or town cor- 
porate, wherein the mayors, recorders, or other 
officers have authority to enrol deeds. An 
examined copy of the enrolment of the bargain 
and sale is admissible in evidence, notwith- 
standing the existence of the original (10 
Anne, &. 1^ s. 3). A bargain and sale of 
chattel interests does not require enrolment, 
and when a bargaiti and sale is adopted as a 
disentailing assurance (which by the way is 
not advisable, since it does not transmute the 
seisin), such assurance although not enrolled 
within the time prescribed by 27 Hen. VIII. 
c. 16, will, if enrolled in Chancery within six 
calendar months of its execution, be good and 
valid (8 & 4 Wm. IV. c. 74, s. 41). A chief 
difference between a proper and an improper 
bargain and sale, is that in the former a use 
cannot be limited upon the legal estate in the 
bargainee, so as to be executed and become a 
legal estate by the statute, for it must be a 
trust ; but in the latter a seisin is raised, on 
which uses, which the statute will execute, 
may be limited. — 2 Sand. UseSy53j and Wat- 
kins's Conv. c. xii. 

Bargainee, a person to whom a bargain and 
sale is made. 

Bargainer, or Bargainor, a person who 
makes a bargain and sale. 

Barkary, a tan-house, or a place to keep 
bark in for the use of tanners. 

Barleycorn, the third of an inch. 

Barmote, Bamnote, or Barghmote, a court, 
not of record, within the Hundred of the Peak 
in* Derbyshire, for the regulation of groves, 
posseasions, and trade of the miners, and lead. 

Baron [fr. beoruy a S. noble], the fifth and 
lowest degree of nobility next to a viscount, 
and above that of a knight or baronet. In the 
Salic Law it signifies free bom. The present 
barons arc — tjl) by prescription ; for that they 
and their ancestors have immemorially sat in 
the Upper House. (2) Barons by patent, 
having obtain^ a patent of this ffignity to 
them and their heirs male, or otherwise. (3) 
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Barons by tenure) bolding the title as annexed 
to land ; it is said that it is the possession of 
their ancient landed territories which imparts 
the barony to the bishops, thereby giving them 
a place in the Upper House, although they 
hold by succession, not by inheritance ; but it 
is rather thought that they sit in the Upper 
House by immemorial usage. There are also 
Barons hy office^ as the 

Barons of the Exchequer, the Judges of 
the Court of Exchequer. They were for- 
merly Barons of the rqalm, but now are persons 
learned in the laws, who preside in the common 
law court, called ‘ The Exchequer of Pleas ’ at 
Westminster ; their office is also to look into 
the Crown accounts, for which reason they have 
auditors under them. See Exchequer, Court 

OJ’. 

Barons of the Cinque Ports, members of 
the House of Commons, elected by those ports, 
two for each. 

Baron Court. See Court Baron. 

Baron and feme [Pr.], husband and wife. 
A wife being under the protection||ind Jhfluence 
of her Barorii lord, or husband, is styled a feme- 
covert (^fosmina viro coopertti)^ and her state of 
maiTiage is called her coverture. By marriage, 
the husband and wife are one person in law, 
that is, the very being or legal existence of the 
woman is suspended during the marriage ; or 
at least is incorporated into that of her husband, 
under whose protection and cover she acts ; 
therefore, if an estate be granted or ednveyed 
to a husband and wife, and their heirs, they do 
not take by moieties, as other joint-tenants, but 
the entire estate is in both ; and if an estate be 
granted to a husband and wife and another 
person, the husband and wife have but one 
moiety, and the other person the other moiety. 
For the law of Husband and Wife, consult 
Ropet or Bell on the subject. 

Baronet [fr. Baron, Fr. and et, diminutive 
termination], the holder of a dignity of in- 
heritance created by letters-patent, and des- 
cendible to the issue male. He has precedency 
before all knights, except Knights of the Gar- 
ter ; and would even take precedency of them, 
were it not that Knights of the Garter are 
always privy counsellors. The order was in- 
stituted in 1611, by James I., who conferred 
the dignity in consideration of the payment of 
1,0001. to the Crown, the money so raised 
being applied to pay the troops sent to quell 
an insurrection in the province of Ulster in 
Ireland. The number was at first 200, but 
has since much increased. Bare%iets are al- 
lowed to charge their coat with the arms 
of Ulster, which are a sinister han9, erect, open, 
and couped at the wrist, gtdes (red), in a field 
argent (white). The title ‘ Sir ’ is prefixed to 
their name. The first barone|, ever created 
was Sir Nicholas Bacon, of Kedgrave in Sufiblk, 


whose successor is therefore styled Primus 
Earonetorum Anglice. — 1 Bl. Com. 403. 

The feudal tenants next below the degree of 
a baron were called haronetti, baronuli, baron- 
culi, baroncelli, but as the same class of tenants 
were also termed bannerets, the two names, firom 
their resemblance, were sometimes confounded, 
and in several instances, where baronetti is 
written in the printed copies, Spelman found 
bannereti in the MS. rolls of Parliament. 
Still he shows conclusively, by early examples, 
that baronettus is not a mere corruption of 
])anneretu8, but was used in the sense of a 
lesser hoxoa.-^Wedgw. 

Barony, or Baronage, the honor and terri- 
tory which give title to a baron ; also the body 
of barons and peers. 

Barony of Land, a quantity of land amount- 
ing to 15 acres. 

Barrator, or Barretor [fr. barrateur, Fr., a 
deceiver], a common mover of suits and quar- 
rels in disturbance of the peace, either in courts 
or elsewhere ; one who is himself never quiet, 
but is at variance with others, taking or 
detaining possession of houses and lands or 
goods by false invention, &c. He is the 
most dangerous opj)ressor in the law, for he 
oppresses the innocent by color of law, which 
was made to protect them from oppression. 
The punishment is fine and imprisonment; 
and if the offender belong to the profession of 
the law, he is disabled from practising for the 
future. — 12 Geo.*!, c. 29 ; 21 G^o. 11. c. 3. 
No one can be a barrator in re^Ject of one act 
only, it miLst be several. 

Barratry, or Barretry [fr. barratrare, Ital., 
to cheat, or baret, Ang.-Nor., a quarrel], a 
quarrel or contention ; the act of a barrator. 
It used to be applied to the obtaining benefits 
at Rome. In marine insurance, it is the com- 
mission of any fraud upon the owners or 
insurers of a ship by the master or crew, as 
deserting her, sinking her, or doing any act 
which may subject her to arrest, detention, 
loss, or forfeiture, &c. It is the practice in 
most countries to insure against barratry. 
Many foreign jurists hold, that it comprehends 
every fault which the master and crew can 
commit, whether it arise from fraud, negligence, 
unskilfulncss, or mere imprudence. But in 
this country it is ruled, that no act of the mas- 
ter or crew shall be deemed barratry, unless 
it proceed from a criminal or Iraudulent mo- 
tive. — Park on Insurance, c. v. ; Marshall on 
Insurance, b. 1. c. xii. s. 6 ; Amould on Insu- 
rance. 

In Scotland, it is the crime of a judge who is 
induced, by bribery, to pronounce a judgment ; 
and it is also applied to the simony of clergy- 
nffin, going abroad to purchase benefices from 
the see of Rome.— JiamfesoTt. 

Barrel, a measure of 36 gallons. 
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Barren nioney» money not put out at in- 
terest. 

Barrister, or Barrastor, a councillor or ad- 
vocate learned in the law, admitted to plead at 
the bar, and there to take upon himself the 
protection and defence of clients. He . is 
termed jurisconsultus and licentiatus in jure. 
As to his fees in the 15th century, see 3 Hall. 
M»A. p. 371. 

A counsel can maintain no action for his 
fees, which are given not as a salary or hire, 
but as a mere honorarium or gratuity, which a 
barrister cannot demand without doing wrong 
to his reputation. Even an express promise 
by a client to pay money to counsel for his 
advocacy is not binding. See Kennedy v. 
Brown^ 9 Jurist N. S. 119, where the 
whole law on the subject of counsels’ fees is 
elaborately discussed. Hence the employment 
of counsel would be called in the civil law a 
mandate. Moreover, the payment of a fee does 
not depend upon the elfcnt of a cause ; and for 
the purpose of promoting the honor and in- 
tegrity of the bar, it is expected that all their 
fees should be paid when their briefs are de- 
livered. On the other hand he is not liable to 
an action for negligence or unskilfulness. 

In order to encourage due freedom of 
speech in the lawful defence of clients, and at 
the same time to give a check to unseemly 
licentiousness, a counsel is not answerable for 
any matter by him spoken relative to the cause 
in hand and suggested in hi» client’s instruc- 
ti9ns, although”*it should reflect upon the repu- 
tation of another, and even prove absolutely 
groundless ; but, if he speak an untruth of his 
own invention, or even upon instructions, if it 
be impertinent to the cause in hand, he is then 
liable to an action by the party injured. It is 
a great principle, that no action can be main- 
tained for slander, uttered by counsel in the 
course of judicial proceedings, if it be pertinent 
to the subject-matter of discussion. 

Barristers are either utter or outer barristers, 
who plead without the bar ; or Queen’s coun- 
sel and serjeants-at-law, who plead within 
the bar. 

Domat remarks (2 Dom. b. 2, tit. 6, c. ii.), 
that the duties of advocates may be compre- 
hended in two maxims: (1) Never to defend 
a cause which is unjust. (2) Never to defend 
just causes, but by the dictates of truth and 
justice. Hutchinson Y. Stephens^ 1 K. 668. 

Barrow [fr. heorg^ Sax., a heap of earth], a 
large hillock or mound, found in many parts 
of England, said to be a Roman tumulus, or 
sepulchre. — Encyc. Bond. 

Barter [fr. haratar, Sp., to overreach or 
circumvent], to exchange ipne commodity for 
another, or truck wares for wares. • 

Barton, Berton, or Burton [fr. heretun, 
herteun, here loic, A. S., a court-yard, corn- 


ferm; fr. here, barley, and tun, inclosure, or 
wic, dwelling. A. S.— jBosm>.], demesne lands 
of a manor, a great ferm, a manor-house, out- 
houses, fold-yards, a court-yard. 

In the 2 & 3 Edw. YI. c. 82, barton lands 
and demesne lands are used as ^nonymes. 
Blount says it always signified a ferm distinct 
from a mansion ; and hertonarii were formers 
or husbandmen who held bartons at ibie will of 
the lord. In the west of England they call a 
great farm a barton, and a small form a living.-^ 
Encyc. Bond. , 

Bas-Chevaliers, low or inferior knights, 
holding military fees by a base tenure, as dis- 
tinguished from bannerets, chief or superior 
knights. Simple knights are called knights 
bachelors, bas-chevaliers. 

Base-court, an inferior court, not of record, 
as a court-baron, court-leet, &c. 

Base-estate, lands held by base tenants, who 
performed villeinous services to their lords ; 
but there is a difference between a base estate, 
and villenage, for to hold in pure villenage is 
to do all that the lord commands; and if a 
copyholder have but a base estate, he not holdn 
ing by the performance of every command- 
ment of his lord, cannot be said to hold in 
villenage. — Kitch. 41. 

Base-fee, this species of inheritable free- 
hold is marked, as to its duration or time of 
continuance, by an event beyond which it is not 
to endure. The event is the qualification 
which gives a name to this estate, and ascer- 
tains its determination. A fee qualified is 
frequently called a fee-base, i. e. impure, de- 
fective, and cifcumscribed. There is hardly 
any event, j)rovided it be lawful, and do not 
violate the rule against perpetuity, which may 
not be made the cause of the determination of 
this fee. 

The following events are specimens of qualir* 
fications, which may be expressly annexed to this 
estate. 

A limitation to A. and his*hcirs ; 

(1) Peers of the realm; 

(2) Lords of the manor of Blackacre ; 

(3) Tenants of the manor of Dale ; 

(4) During the time whilst a particular tree 
shall stand ; 

(5) Till the marriage of a ceiiain person 
takes place ; 

•(6) Till certain debts be paid ; 

(7) Till default be made in payment of a 
given debt, at a certain time ; 

(8) Until a minor shall attain his majority. 

When those events terminate, or the acts are 

done or omitted to be done, according to the 
meaning of the given restrictions, the fee- 
qualified will cease ; but it may posribly, as is 
obvious, continue for ever, in those instances 
especially wheje the qualification is not certain 
to take place. * The estates will then continue 
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to all eternity, precisdy in the same manner, 
as if no collateral event, giving to the estate a 
determinate character, had been annexed to it. 
A base-fee may arise in the absence of any 
CTpress qualification when it is made deter- 
minable by construction of law, on a certain 
event. As where a tenant-in-tail, with re- 
mainder to a stranger, conveys the fee-simple 
to another in the property entailed upon him, 
such other takes a qualified fee by legal con- 
struction, determinable on the death of the 
tenant-in-tail, and failure of the issue under 
the entail. Another example of such an 
estate is, when a tenant-in-tail, not being him- 
self entitled to the immediate remainder or 
reversion in fee, conveys without the consent 
of the protector of the settlement, he then 
transfers a base-fee, determinable on the 
failure of his issue in tail (3 & 4 Wm. IV. 
c. 74| s. 34). A qualified fee is confined in its 
extent, and confers a limited power of aliena- 
tion, entitling the owner to give an interest of 
the same extent and continuance only to ano- 
ther person which he has in himself. So that 
the estate will, notwithstanding the transfer, 
be determinable, and into whose hands soever 
it may come, will cease on the happening of the 
event upon which such qualified fee depends. 

Base-infeftmeilt, a disposition of lands by a 
vassal, to be held of himself . — Scotch Law, 
Bajie-rights, those by which a gran ter 
creates a subinfeudation in favor of a vassal, 
to be held of himself. — Ibid. • 

Baselard, or Basillard, a weapon, a poig- 
nard. — Speight'' s Chaucer ; 12 Bio. II. c. 6. 
Basels, coins abolished by Heti. II. a.d. 1158. 
Basileus [Gk.], aking. 

Baailioa, imperial constitutions . — Civil Law. 
Ba4^et tenure, lands held by the service of 
making the king’s baskets. 

Basnetum, a helmet. 

Bassa tennra, a base tenure, was a holding 
by villenage or other customaiy service, op- 
posed to alta tinura, the highest tenure in 
capite^ or by military service. 

Basset, an unlawful game. 

Bassinet, a skin used by soldiers for cover- 
ing. 

Bastard [fr. ftaaaaplCi Gk., a concubine ; or 
hastaerdf Brit., nothuSf spurius ; or bastard, fr. 
has, low, and start {steort, A. S.), risen, up- 
start, or fr. baos, Gael., fornicationj, a child Toot 
born in lawful wedlock (i. e. whose parents 
are not married to one another), or not bom 
within a competent time after the determina- 
tion of wedlock by judicial dissolution or 
death. A bastard, by the law of England, 
is incapable of inheriting land, being accounted 
Jilius nullius, the son of nobody.-—! Steph. 
Com. 440. See Natural Child. 

; Bastardy, the state of a person not bom in 
krvrfol wedlock. 


Bastardy-bonds, to indemniQr parishes as to 
natural children likely to be bom, are made 
void by 4 & 5 Wm. IV. c. 76 s. 70. 

Bastaxd eigni, an elder son bom before 
marriage ; thus, if a man have a natural son, 
and afterwards marry the mother, and by her 
have a legitimate son, the latter is called mu~ 
lier puisne, and the elder son bastard eigni.'^ 
Watk. Descent, c. v. • 

Bastart, one bom in concubinage, a bas- 
tard. 

Baston, a staff or club. 

Bas-ville, suburbs of a town. 

Batable-ground, land that is in controvert, 
or about the possession of which there is a 
dispute, as the lands which were situated 
between England and Scotland before the 
Union. 

Bath, Knights of the, a military order of 
knighthood, instituted by Richard II., who 
limited their number to four. Henry IV. in- 
creased them to 36. gThe order received its 
denomination from a formerly observed custom 
of bathing before the knights received the 
golden spur. The badge or symbol is a 
sceptre, rose, thistle, and three imperial crowns, 
conjoined within a circle, upon which is the 
motto — ‘ Tria juncta in uno,^ alluding to the 
three cardinal virtues— faith, hope, and charity. 
George I. revived the order by the solemn 
creation of a great number of knights. The 
order was newly regulated by a notification in 
the London Gazette of 25th Maj», 1847, and 
16th Aug. 1850. • 

Batta, deficiency, discount, allowance to 
troops in the field. — Indian. 

Battel, Wager of, a form of trial formerly 
used in military cases, arising in the court of 
chivalry and honour, in appeals of felony, in 
criminal cases, and in the obsolete real action 
called a writ of right. The question at issue 
was decided by the result of a personal combat 
between the parties, or, in the case of a writ of 
right, between their champions. See 4 Steph. 
Com. 496. Abolished by 59 Geo. III. c. 46 ; 

1 Hall. M. A. c. ii. pt. 2, p. 242. 

Battersea Park, see 14 & 15 Viet. c. 77. 

Battersega, the ancient name of Battersea, 
in Surrey. 

Battery [batterie Fr. fr. hattre, to beat], 
beating and wounding. To beat, also, in the 
l^egal acceptation of the temi, means not merely 
to strike forcibly with the hand, or a stick, or 
the like, but includes every touching or laying 
hold, however trifling, of another’s person or 
clothes, in an angry, revengeful, mde, inso- 
lent, or hostile manner. It is a good defence 
to prove that the alleged battery happened by 
misadventure, or that it was merely an amic- 
able contest, or that it was the correcting of a 
child by its parent, the correcting of a servant 
or scholar by his maister, or the punishment of 
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the criminal by a proper officer, or tbat the 
prosecutor assaulted or beat the defendant first, 
and that the defendant committed the alleged 
batteiy merely in his own defence. So a hus- 
band may justify a batteiy in defence of his 
wife, a wife in defence of her husband, a 
parent in defence of his child, a child in de- 
fence of his parent, a master in defence of 
his servant, and a servant in defence of 
his master, or that it was committed in defence 
of possession, or that the defendant, as an 
officer of justice, arrested the prosecutor by 
virtue of a certain writ or process, which is 
the alleged battery complained of; or that the 
complaint has been disposed of by two jus- 
tices either by conviction or dismissal of the 
case, provided, in the former case, the de- 
fendant has paid the penalty, and suffered the 
imprisonment awarded ; and, in the latter, the 
magistrates have dismissed the case, because it 
was justified, or so trifling as not to merit 
punishment, and this b% forthwith certified un- 
der their hands. As to the criminal proceed- 
ings for battery, see 24 & 25 VicL c. 100, 
ss. 42 and 43. 

Battlings [fr. hatellus^ Lat., a small mea- 
sure, fr. batuSf measure of allowance], an 
allowance of money, as ** battles^' or ‘ battelSy^ 
is an allowance of provisions, and * to battlCy 
to take that allowance. — Encyc. Lond, 

Bawdy-house [lupanavy fornixy Lat., fr. 
bawdy dirt], a house of ill-fame, kept for the 
resort and commerce of lew^d people of both 
sexes. It is a common nuisance. See 25 Geo. 
JI. c. 36, made perpetual by 28 Geo. II. c. 19 ; 
58 Geo. III. c, 70, ss. 7, 8 ; and 3 Geo. IV. 
c. 114. 

Bay, or periy a pond-head made up of a 
great height to keep in water for the supply of 
a mill, &c., so that the wheel of the mill may 
be turned by the water rushing thonce, through 
a passage or flood-gate. — 27 Eliz. c. 19. Also 
an arm of the sea surrounded by land except 
at the entrance. » 

Bazar, daily market or market-place. 

Beacon [fr. beacen A. S., a sign, whence 
beckouy to nod], a light-house or sea-mark, 
formerly used to alarm the country, in case of 
the approach of an enemy, but now used 
for the guidance of ships at sea, by night 
as well as by day. The Trinity House is 
empowered to set up any beagens or sea-^ 
marks wherever they shall be deemed neces- 
sary. — 8 Eliz. c. 13. See 17 & 18 Viet. 
c. 104, ss. 2 & 389—416 j and 17 & 18 VicU 
c. 120, sch. 

Beaconage, money paid towards the main- 
tenance of beacons. 

Bead [fr^.bedey Sa±., bead], a prayer ; to say 
over beads is to say over onVs prayers. They 
were most commonly in use before printing, 
when poor people could not afford to buy a 


manuscript book, though they are still used in 
Homan Catholic countries. They are not per- 
mitted to be brought into England, or any 
other superstitious things. — 13 Eliz. c. 2. 

Beadle [fi:*. beodaUy A. S., to bid], a church- 
servant who is chosen by the vestry, and whose 
business is to attend the vestry, to give notice 
of its meetings, to execute its orders, to attend 
upon inquests, and to astdst the constables. 

Beam [fr. beam. Sax., tree], the part of a 
stag’s head, whence the horns spring, like 
branches out Of a tree. A common balance of 
weights in cities and towns. 

Beams, and Balance, instruments for weigh- 
ing goods and merchandi:;e, mostly used in the 
city of London. 

Bearer, a person who carries anything. 

Bearers, persons who oppress others, usually 
called i^aintainers ; justices have power to in- 
quire into their actions, &c.— 4 Edw.III^. 11. 

Bearrocsira, the ancient name of Berkshire. 

Beasts of chase \J‘eroB campestresy Lat.], 
there are five, viz. the buck, doe, fox, marten, 
and roe. — Co. Litt. 233. 

Beasts of the forest are the hart, hind, hare, 
boar, and wolf. They are also called beasts 
of venary. — Ibid. • 

Beasts and fotvls of the warren are the hare, 
coney, pheasant, and partridge. 

Beau-pleader (to plead fairly), an obsolete 
writ upon the Statute of Marlbridge (52 Hen. 
HI. c. 11), which enacts that neither in the 
circuits* of the justices nor in cormties, hun- 
dreds, or courts-baron, any fines shall be taken 
for fair-pleading, i. e. for not pleading fairly or 
aptly to the purpose ; upon this statute, then^ 
this writ was ordained, addressed to the sheriff, 
bailiff, or him who shall demand such fine; 
prohibiting him to demand it ; an aliaSy plurieSy 
and attachment followed. — Nat. Hr. 596. It 
used to be had as well in respect of vicious as 
fair pleading, by way of amendment.— 2 Inst. 
122; 2 UeeveSy c. viii. p. 70. 

Bebba, the ancient name of Hamburgh, in 
Northamptonshire. 

Beck ffi’* heccy Sax.], a small brook. 

Bed of justice \lit de justiccy Fr.], the seat 
or throne upon which the King of France sat 
when personally present in Parliament ; h^ce 
it signified the Parliament itself. 

Bedel, or Beadle [fr.bydely Sax.], a crier 
or^essenger of a court, who cites men to ap- 
pear and answer; an inferior ofiSlcer of a 
pariidi or liberty. Many other kinds of sub- 
ordinate officers are so called. 

Bedelary^the jurisdiction of a bedel. 

Bederepe, or Kderepe, a service which cer- 
tain tenants were anciently bound to perform, 
as to reap their landlord’s com at harvest. 

Bedeweri, banditti, profligate and excom- 
municated persons. 

Bedford levtl, a tract of fenny land in the 
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counties of Norfolk, Suffolk, Cambridge, Hunt- 
ingdon, Northampton, and Lincoln; drained by 
the Earl of Bedford, in 1649. By the Bedford 
Level Act, 15 Car. II. c. 17, all conveyances 
and charges, except leases for seven years, are 
required to be registered. The practice is to 
register the instrument at length. The registry 
does not include wills; but conveyances omitted 
to be registered are valid for all purposes, ex- 
cept for entitling the grantees to the privileges 
conferred by the act on the owners of lands 
within the level. See 11 Geo. III. c. 78; 36 
Geo. 111. c. 73; andM 2 Geo. IV. c. 64. 

Beer [fr. the root pij drink, extant in pitif 
Bohem., to drink, iinper. pi^ whence pievo^ 
beer. — Wedgiv.']^ a liquor compounded of malt 
and hops. The selling of it at beer-shops, &c. 
is principally regulated by 17 & 18 Viet, 
c. 79. • 

"Be^f a land measure used in the East 
Indies. In Bengal it is equal to about a third 
part of an acre. 

Beggars [fr. bag, Span.], persons who so- 
licit alms. See 5 Geo. IV. c. 83; 11 Geo. IV. 
and 1 Win. /F. c. 5 ; 1 & 2 Viet. c. 38. See 
Vagrants. ^ 

Begging the question. See Petitio prin- 

CIPII. 

Begfum, a lady, princess, woman of high 
rank. — Indian. 

Behaving as heir, conduct by which an 
heir renders himself liable to the debts of his 
ancestor, as by taking possession ol’ title-deeds, 
recovering rent, &c . — Scotch Law. 

Behoof [fr. hehofian, A. S., to be fit, believe, 
advantage], use, service, profit^ or advantage. 

Belgce, the ancient name of the inhabiUints 
of Somersetshire, Wiltshire, and Hampshire ; 
also of the city of Wells, in Somersetshire. 

Belisama, the ancient name of Khibelmouth, 
in Somersetshire. 

Bella aqua, de, the ancient name of Bellew 
and Belleau. 

Bella fide, de, the ancient name of Beaufoy. 

Bellinus sinus, the ancient name of Billings- 
gate, in the city of London. 

Bello campo, de, the ancient name of Beau- 
champ. 

Bello frlgo, de, the ancient name of Beaufo. 

Bello Toco, de, the ancient name of Beaufeu. 

Bello loco, de, the ancient name of Beaulieu, 
in Hampshire. 

Bello marisco, de, the ancient name'^ of 
Beaumarsh. 

Bellomariscus, the ancient name of Beau- 
maris, the county town of Anglesey. 

Bello monte, de, the ancient name of Beau- 
mont, a town in the department of the Nord, 
France. 

Bello p^ato, de, the ancient name of Beaupr4. 

Bello situ de, the ancient name of Bellasise. 

Bello olivum, Bello desertUm, Bellus lo- 


cus, the ancient names of Beaudesei't, in Staf- 
fordshire. 

Bench [fr. basnee, A. S.J, or Banc [Fr.], a 
tribunal of justice. 

Bencher, a senior in the Inns of Court, en- 
trusted with their government or direction. 
The benchers have the absolute and irrespon- 
sible power of punisliing a barrister guilty of 
misconduct, by either admonishing or rebuking 
him, by prohibiting him from dining in the 
hall, or oven by expelling him from the bar, 
called disbarring. They might also refuse 
admission to a student, or reject his call to the 
bar. 

Bench warrant, an attachment issued by 
order of a criminal court against an individual, 
either for a contempt, or for the purpose of ar- 
resting a person accused, when a true bill has 
been found against him by a grand jury. 

Bench warrant, one signed by a judge, or 
two justices of the peace to apprehend a pri- 
soner charged with an gffence. 

Benefactis de, the ancient name of Bcnfield. 
Benedicta est expositio qnando res redimitur d 
destmetione . — 4 Co. 26. — (Blessed is the expo- 
sition when anything is saved from destruc- 
tion. ) 

Benefice [fr. benejiaiuin, M. Lat., a kindness], 
an ecclesiastical living and promotion, a rectory 
or vicarage; all church preferments except 
bishoprics ; also a fief in the feudal system. 

Beneficiary, he that is in possession of a be- 
nefice ; also a cestui que trust. , 

Beneficiary privileges, parent-rights and 
copyrights. 

Beneficio prime ecclesiastico habendo, an 

ancieSit writ, which was addressed by the King 
to the Lord Chancellor, to bestow the benefice 
that should first fall in the royal gift, above or 
under a specified value, upon a person named 
therein. — Reg. Orig. 307. 

Beneficium abstinendi, the power of an 
heir to abstain from accepting the inheritance. 
San^. Just. 313; Cum. C. L. 156. 

Beneficium cedendarum actionum, the pri- 
vilege by which a surety could, before paying the 
creditor, compel him to make over to him the 
actions which belonged to the stipulator, so as 
to avail himself of them.-— ‘Sand. Just. 456. 

Beneficium competentim, a right of certain 
persons which saves them from being condemned 
beyond such an amount as they can pay with- 
out depriving themselves of the necessaries of 
life. — Cum. C. L. 350. 

Beneficium inventarii, the privilege which 
an heir had by an inventory of the testator’s 
property to protect himself from the debts.^-* 
Cum. C. L. 159. 

Beneficium ordinis, or excussijnis, or dis- 
CSissionis, a privilege by which a Creditor was 
bound to sue the principal debtor first, and 
could only sue the sureties for that which he 
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could not recover from the principal. — Sand, 

Just. 466. 

Beneficinm separationis, the right to have 
the goods of an heir separated from those of the 
testator in favour of creditors . — Civil Law. 

Benejicium non datum nisi propter officium.—~. 
Hob. 148. — (A remuneration not given, unle^ 
on account of a duty performed.) 

Benejicium principis debet esse mansurum . — 
Jenk. Cent. 168. — (The benefit of a prince 
ought to be lasting.) 

Benefit Building Societies, certain asso- 
ciations which have been established in different 
parts of the kingdom, principally amongst the 
industrious classes, for the purpose of raising 
by small periodical subscriptions a fund to 
assist the members thereof in obtaining a small 
freehold or leiisehold property. The legisla- 
ture has afforded encouragement and protec- 
tion to such societies by 6 & 7 Wm. IV. c. 82. 

Benefit of Clergy \_privilegium clericale^ 
Lat.], an arrest of judgment in criminal cases. 
The origin of it was this ; Princes and States, 
anciently converted to Christianity, granted to 
the clergy very bountiful jxrivileges and ex- 
emptions, and particularly an immunity of 
their persons in criminal proceedings before 
secular judges. The clergy afterwards increas- 
ing in wealth, number, and power, claimed 
this benefit as an indefeasible right, which had 
been merely matter of royal favor, founding 
their principal argument upon this text of 
Scripture ; ‘ 4ouch not mine jyiointed, and do 
my prophets no “harm.’ They obtained great 
enlargements of this privilege, extending it not 
only to persons in holy orders, but also to all 
who had any kind of subordinate ministnition 
in the church, and even to laymen if they 
could read, and applying it to civil as well as 
criminal causes. In criminal proceedings the 
prisoner was first arraigned, and then he 
might have claimed bis benefit of clergy, by 
way of declinatory plea, or, after conviction, 
by way of arrest of judgment. He was tlien, 
if a layman, burnt with a hot iron in the 
brawn of his left thumb, in order to shew 
that he had been admitted to this privilege, 
which was not allowed twice to a layman. 
If a clerk he was handed over to the eccle- 
siastical court, and after the solemn farce of a 
mock trial, he was usually acquitted, and was 
madeanewand an innocent man. Theseexemp- 
tions at length grew so burtliensonie and scan- 
dalous, that the legislature, from time to time, 
interfered, imtil the 7 & 8 Geo. IV. c. 28, ». 6, 
abolished benefit of clergy. — 2 Hale's Hist. 
823 ; 4 Steph. Com. 524, n. 

Benefit Societies, friendly associations, chiefly 
among the industrious and lower classes of 
society for the purpose of affording each othen 
relief in time of sickness, and their widows and 
children assistance at their death. Regimental 


Benefit Societies were dissolved by 12 & 18 
Viet. c. 71. The 23 Viet. c. 13, provides that 
members of Benefit Societies shall not incur 
forfeiture by enrolment as volunteers or by 
service in any corps of yeomanry. See Fuiendly 
Societies. 

Benefit of discussion, is that, whereby the 
antecedent heir, such as the heir of line in a 
pursuit against the heir of tailzie, &c. must bo 
first pursued to fulfil the defunct’s deeds and 
pay his debts. Thi.«i benefit is likewise com- 
petent in many cases to cautioners.— 

Latv. 

Benerth, an ancient service which a tenant 
rendered to his lord with plough and cart. 

Benevolence, a voliuitary gratuity given by 
subjects to their king. It is now yielded with 
consent of the House of Commons, in pursuance 
of the petition of right, 3 Car. 1 , and 1 W. & M. 
St. 2, s. 2. Also an aid giunted by a tenaict to 
his lonl, in times of difficulty and distress, 
whicli is abolislied by 12 Car. 11. c. 24. 

Benevolentia regie habenda, the form of 
purchasing the royal pardon and favor, in 
ancient fines and submissions, to be restored 
to estate, title, or* place. — Baroch. Antiq. 
p. 172. 

Benignefaciendee sunt inter jiretationes, propter 
simplicitatein laicomim^ ut res magis valeat^ quam 
pereat ; et verba intentioni, non e contra^ dehent 
inservire. — Co. Litt. 86. — (Constructions are to 
be made liberally, on account of the simplicity 
of t he lility, that the thing may rather avail than 
perish ; and words ought to serve the intention, 
not contrarywise.) 

This maxim i^lates to the mode of inter- 
preting written instruments. The judges will 
nithcr apply the words of .a document to fulfil 
its lawful intent, than destroy such intent be- 
cause of insufficient language, for to the inten- 
tion, when once discovered, all technical forms of 
expression must give way. Words of art, which, 
in the understanding of ccmveyancers, have a 
peculiar meaning, are not to be scanned and 
construed too strictly, if, by so doing, one part 
of an instrument bo made inconsistent with 
another, rendering the whole incongruous and 
unintelligible: the Courts will, therefore, treat 
such words as used in their popular sense, and 
interpret the language of the parties secundum 
subjectam materiem^ referring particular expres- 
sion^ to the subject- matter of the agreement, in 
order to give to the whole full and complete 
force. 

Benignior sententia in verbis generalibus seu 
dubiiSj est prasferonda . — 4 Co. 15. — (The more 
favorable construction is to be placed on 
general or doubtful expressions.) 

Bequeath [fr. becwcethan^ fr. eweethan, 
A. S., to say], to leave personalty by will to 
another. 

BequeathmeiA, a legacy. 
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Bequest, a gift of personal property by will; 
a Icga^. 

Berbiage, a rent paid for tlie depasturing of 
sheep. — Cowel. 

Berbicaria, a sheep down, or ground to 
feed sheep. 

Bercaria, a sheep-fold, or other enclosure to 
keep sheep. 

Beroeia, Bercheria, the ancient names of 
Berkshire. 

• Bereohingum, the ancient name of Barking, 
in Essex. 

Berefellarii, the ‘seven churchmen, who 
formerly belonged to the church of St. John 
of Beverley. 

Berewicha, or Berewica, a village or ham- 
let belonging to some town or manor.— 
day Hook. 

Berghmaster [fr. herg., Sax., a hill], a 
bailiff or chief officer among the Derbyshire 
miners, who also executes the office of coroner ; 
a mountaineer or miner. 

Berghmoth, or Berghmote [fr. herg.^ Sax., 
a hill, and gemote, an assembly], an assembly 
or court upon a hill, held in Derbyshire, for 
deciding pleas and contro^^ersies among the mi- 
ners. — Squire on the Anglo-Saxon Government. 

Beria, Berie, or Berry, a large open field. 
Those cities and towns in England which end 
with this word are built on plain and open 
places, and do not derive their names from 
boroughs, as Spelman imagines. Most of our 
glossographers, in the names of placai, liavo 
confounded the word herie with that of hitry 
and borough as the .appelLatives of ancient 
towns; whereas the true sense of the word 
berie is a flat wide campaign, as is proved from 
sufficient authorities by the learned Du Fresne, 
who observes that Beria Sancti Fdmundi, 
mentioned by Mat, Paris, sub ann. 1174, is 
not to be taken for the town, but for the 
adjoining plain. To this may be added, that 
many flat and wide meads and other open 
grounds are called by the name of berries and 
bern^elds ; the spacious meadow between 
Oxford and Isley was in the reign of King 
Athelstan, called Bery, as is now the largest 
pasture ground in Quarendon, in the county 
of Bucks, known by the name of Beryfield : 
and, though these meads have been inter- 
preted demesne, or manor meadows, yet they 
were truly any flat or open meadows coijtig- 
uous to a villa or farm.— Bond. 

Bermimdi Insula, the ancient name of 
Bermondsey, in Surrey. 

Bemet [fr, byrun. Sax.], to b^om. 

Berra, a plain open heath. 

Berry, or Bury [fr. beorg, Sax., a hill or 
castle], a villa or seat of habitation of a 
nobleman ; a dwelling -or mansion house ; u 
sanctuary. 

Berea, a limit or bound. ^ 


Bersare [fi*. bersn, Ger.], to shoot or hunt. 

Berwick-upon-Tweed, a town which was 
originally part of Scotland, but is now part of 
the realm of England, and bound by all Acts of 
the British Parliament, whether specially named 
or otherwise (20 Geo. II. c, 42, s. 3). It is 
a county of a town corporate, and is no part 
of the county of Northumberland. See Halds 
Hist p.^ 257. 

Besaile, or Besayle [fr. besaieul,. Fr.], a 
father of a grandfather, i.e. a great grand- 
father. 

Besoha [fr. bescher, Fr., to dig], a spade or 
shovel,. 

Besoin, need. See Au besoin. 

Bestials, beasts or cattle of any sort. 

Betaches, laymen using glebe lands. 

Bethlehem, a royal lunatic hospital. See 
16 & 17 Viet. c. 96, 8. 35. 

Better equity. It thus arises: — if & prior 
incumbrancer did not take a security which 
effectually protected him against any subse- 
quent dealing to his prejudice by the party 
who had the legal estate, a second incum- 
brancer taking a security, which in its nature 
afforded him that protwtion, had ‘ the better 
equity.’ — Deark v. Hall and others ; 3 Ituss, 
1-.65. 

Betting-Houses, the act for the suppression 
of, 16 & 17 Viet. c. 119. 

Beverches, bed works, or customary ser- 
vices done at the bidding of the lord by lus 
inferior tenants. ^ 

Bewared, expended. Before the Britons 
and Saxons had introduced the general ‘use 
of money, they traded chiefly by exchange of 
wares. 

Bewray [fr. vrohjan, Goth., to accuse ; 
wrongia, wrogia, wreia, Fris. ; vregan, vregian, 
A. S. ; roja, Sw., to discover; riigen, G.], 
properly to accuse, and then to point out or 
discover. — Wedgw. 

Biaeum [fr. /3tat0>',Gk.], in rhetoric, a kind of 
counter argument, whereby something alleged 
for the adversary is' retorted against him and 
made to conclude a different way; for in- 
stance, Occidisti, quia adstitisti interfecto. Btaiov, 
hnmo quia adstiti interfecto, non occidi; nam si 
id esset, in ftigam me conjecissem. ‘ You killed 
the person, because you were found standing 
by the body. Bioeum, Rather, I did not kill 
him, because I was found standing by his 
body ; since, if that had been so, I should have 
run away.’ 

In the Grecian law, it was an action brought 
against those who ravished women, or used 
violence to man. — Encyc. Bond. 

Biathanatoi [fr. jQ/a, Gk., violence, and 
■Sdraroc, death suicides or persona who 
meet violent deaths. 

Bice Yaisya, a man of the third Hindu 
cast, who by birth is a trader or husbandman. 
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Bid [fr. heidarty Goth. ; hidariy ahidaUy A. S., 
to look for : sed yu.], an offer to give a price 
for an article about to be sold at an auction. 

Bidal, or Bidall [fr. hiddariy Sax., to pray or 
supplicate], an invite of friends to drink ale 
at the house of some poor man, who hopes 
thereby to be relieved by charitable contri- 
bution. It is something like ‘ house'-warmingy 
i.e. a visit of friends to a person beginning to 
set up house-keeping. — 26 Hen. VIII. c. 6. 

Bidder, a person who makes an offer at an 
auction, which he may retract before accept- 
ance, although there may bo a condition pro- 
hibiting it. • 

Bidding of the beade, a charge or warning 
given by the parish priest to his parishioners 
at some special time, to come to prayers iiiion 
any festival or saint’s day, according to the 
canons of the church ; also asking the banns 
is called bidding. — liuhric. 

Biddings, raising the price of a thing at a 
sale or auction. The French call this encherir. 
It answers to what the Komans called licitari; 
th^ used to bid by holding up the hand or finger. 

IBidentes, two yearlings, tags, or sheep of 
the second year. — Paroch. Antiq. 216. 

Bidnana, a fasting for the space of two days. 
Matt. West. 135. 

Biens, property; this term comprehends not 
merely goods and chattels, as in the common 
law, but also real estate, according to the sense 
attached to it by the civilians and continental 
jurists. — Stor^\s Conf. LawSy J3. 

Biga, a cart, wain, or wagon ; a chariot 
drawn by two horses, harnessed side by side ; 
or, properly, a cart with two wheels, some- 
times drawn by one horse. 

Bigamus, a person guilty of the offence of 
bigamy. 

Bigamus seu trigamuSy ^c. est qui diversis 
temporihus et successive duas seu tres uxoi'es 
habuit. — 4 Inst. 88. — (A bigamus or trigamus, 
&c. is one who at different times and succes- 
sively has married two or three wives.) 

Bigamy, the felonious offence of a husband 
or wife marrying again during the life of the 
first wife or husband. It is not strictly correct 
to call this offence bigamy 'y it is more properly 
denominated polygamy y i. e. having a plurality 
of wives or husbands at once ; while bigamy, 
according to the canonists, consists in marrying 
two. virgins successively, one after the death of 
the other, or in once marrying a widow. The 
24 & 25 Viet. c. 100, s. 57, provides that 
* Whosoever, being -married, shall marry any 
other person during the life of the former 
husband or wife, whether the second marriage 
shall have taken place in England or Ireland, 
or elsewhere, shall be guilty of felony, and 
being convicted thereof, shall be liable, at thi 
discretion of the Court, to be kept in penal 
servitude for any term not exceeding seven 


years, and not less than three years, or to be 
imprisoned for any term not exceeding two 
years, with or without hard labour ; and any 
such offence m^ be dealt with, inquired of, 
tried, determinated, and punished in any 
county or place in England or Ireland where 
the offender shall be apprehended or be in 
custody, in the same manner in all respects as 
if the offence had been actually committed in 
that county or place; provided that nothing 
in this section contained shall extend to any 
second marriage contracted elsewhere than 
in England or Ireland, Sy any other than a 
subject of Her Majesty, or to any person 
manying a second time^ whose husband or 
wife shall have been continually absent from 
such person for the space of seven years then 
last past, and shall not have been known by 
such person to be living within that time, or 
shall extend to any person who at the time of 
such second marriage shall have been di- 
vorced from the bond of the first marriage, 
or to any person whose former marriage shall 
have been declared void by the sentence of 
any court of competent jurisdiction.’ A 
prosecution for this •crime must be supported 
by evidence of the first and second marriages 
of the prisoner, and of the existence of the first 
wife or husband at the time of the second 
marriage. If the first marriage be void, an 
indictment for bigamy cannot be sustained. 
Thus, if a woman marry A, and in the lifetime 
of A, marry B, and after the death of A, and 
whilst B is alive, marry C, she cannot bo 
indicted for bigamy in her marriage with C, 
because her mjfrriage with B was a mere 
nullity. Proof, however, of a miirriage which 
is voidable merely will support an indictment 
for bigamy. The first wife or husband is not 
a competent witness to prove any part of the 
case, but the second wife or husband is, after 
the first marriage is established, for she or he 
is not legally a wife or husband. See Moscods 
Crim. Law. 

Bilagines, by laws of corporations, &c. 

Bilanciis deferendis, an obsolete writ ad- 
dressed to a corporation for the carrying of 
weights to such a haven, there to weigh the 
wool anciently licensed for transportation.-— 
Reg. Orig. 270. 

Bilateral contract, a contract in which both 
the contracting parties are bound to fulfil ob- 
ligations reciprocally towards each other ; as a 
contract of sale, where one becomes bound to 
deliver the thing sold, and the other to pay the 
price of it . — iCivil Law. 

Bilboes [fr. bojay Lat. ; boiay Prov. ; huicy O. 
Fr., fetters], a pimishment at sea answering to 
the stocks on land. 

Bilingnis, one who uses two tongues or lan- 
guages ; also a jury, part Englishmen and part 
foreigners, to ti^ a foreigner for a crime. 

I 2 
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Bill [fr. hulla^ M. Lat, a seal], an account ; 
also a document submitted to parliament, in 
which are contained certain propositions for 
its consideration. If approved of, it is passed, 
and becomes law in the shape of a statute. 

The business which occupies nearly the 
whole attention of both Houses of Parliament 
(except the hearing of appeals by the Lords, 
and the trial of controverted elections by the 
Commons) is the passing of bills and the pre- 
sentation of petitions. Prills are the drafts or 
skeletons of statute?. They are citlier (1) 
public, affecting the general interests of the 
state ; or (2) private, enabling private individ- 
uals, associated together, to undertake works 
of public utility at their OAvn risk, and, in a 
degree, for their own benefit ; and also relating 
to naturalisation, change of name, or for per- 
fecting titles to estates, &c. Public bills may 
originate in either house, unless they be for 
granting supplies of any kind, or unless they 
involve directly or indirectly the levying or 
appropriation of any tax or fine, for then they 
must bo initiated in the Commons; so must 
all private bills, which authorise the levying 
of local tolls or rates. *Esi;i*te, peerage, and 
naturalisation bills are commenced in the 
Lords. To bring a private bill into parlia- 
ment, certain notices and advertisements must 
be given, and certain * plans and documents 
deposited, according to the standing orders of the 
houses ; a petition must then be presented by 
a member, which usually sets forth flie object 
desired. This petition is referred to an officer, 
who reports to the house that the standing 
orders have been complied 'Arith, when leave 
is given to bring in the bill. A public bill is 
brought into the House of Commons upon 
motion made to the house for leave to bring it 
in ; but in the House of Lords a previous per- 
mission is unnecessary. The bill is presented 
to the house and then printed. In the House 
of Lords, if the bill begin there, it is, when of 
a private nature, referred to two of the judges 
to examine and report the state of the facts 
alleged, to see that all necessary parties consent, 
and to settle all points of technical propriety. 
A public bill is read a first time, and, at a con- 
venient interval, a second time ; and, after each 
reading, the Speaker states when the next stage 
will bo taken. The introduction of the bill 
may be opposed at once, as the bill itself «nay 
at any stage. If the opposition succeed the 
bill must be dropped for that session. After 
the second reading the bill is considered in 
committee of the whole house.'* It is there 
debated clause by clause, amendments may be 
made, the blanks supplied, and sometimes it is 
entirely remodelled. After it has gone through 
the committee the chairman reix>rts it to the 
house, with such amendments as the committee 
have made, and then the houA reconsiders the 


whole bill, and the question is put upon every 
amendment. When the house has agreed or 
disagreed to the amendments of the committee, 
and sometimes added new amendments of its 
own, the bill is ordered to be reprinted, after 
which it is read a third time, and amendments 
are sometimes even then made to it and furtlier 
clauses added. The Speaker then puts the 
question whether the bill sliall pass. If this is 
agreed to the title to it is settled. After this the 
bill as passed is printed, and a deputed member, 
attended by several more, carries it to the bar 
of the Lords, delivers it to their speaker, and 
desires their concurrence. It there passes 
through the same forms as in the other house, 
and, if rejected, no more notice of it is taken, 
but the matter passes suh silentio, to prevent 
unbecoming altercations. But if it be agreed 
to, the Lords send a message to the Commons 
that they have agreed to the bill. The bill 
remains with the Lords if they have made no 
amendment to it ; but if any amendments be 
made such amendments are sent down with 
the bill to receive the concurrence of the Com- 
mons. If the Commons disagree to the amend- 
ments a conference usually follows between 
members deputed from either house, who, for the 
most part, settle and adjust the difference; but 
if both houses remain inflexible, the bill is then 
dropped. If the Commons agree to the amend- 
ments the bill is sent back to the Lords, by one 
of the members, with a message to acquaint 
them therewith. The same fi»rms are ob- 
served, mutatis mutandis, whiin the bill begins 
in the House of Lords. And when both houses 
have done with the bill it is deposited in the 
House of Peers to w.'iit the j’oyal assent ; ex- 
cept in the case of a bill of supply, which, after 
receiving the concurrence of the Lords, is sent 
back to the House of Commons, to be by them 
presented at the bar of the Lords to the Sove- 
reign or the Royal Commissioners. Acts of 
amnesty are read only once in each house. 

For the details of passing bills, consult 
Luniley^s or May's Pari. Prac. 

Bill of Adventure. See Adventure, Bill 

OF. 

Bill of Appeal, an abolished criminal pro- 
secution. — 59 Geo» III. c. 46. 

Bill of Attainder, a bill declaring persons 
attainted and their property confiscated. 

Bill-book, a book in which an account of 
promissory notes, bills of exchange, and otlier 
bills payable or receivable, is stated : it should 
show the date of the billf the term it has to 
run before it becomes due, the names of all the 
parties to it, and the time of its becoming due, 
together with the account for which it was 
given. 

• Bill Chamber, a department of the Court of 
Session in Scotland. 

Bill in Chancery, er Bill in Equity, a 
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printed or written statement of a plaintifTs 
case, which is in the nature of a petition to 
the Court, praying for some redress. It was 
probably borrowed from the civil law or from 
the canon law (which is a derivative from the 
civil law), or from both. 

Billsare distributable into two classes, thus 

I. ORIGINAL, initiating a suit relating to 
matters not before litigated : divided into — 

’ (a) Praying reliefs such are bills — 

(1) Seeking a decree as to some right 
claimed, or wrong done or tlireatened. 

(2) Of Interpleader. 

(3) Of Certiorari. 

(4) Quia timet. 

(5) Of Peace. 

(h) Not Praying reliefs such are bills — 

(1) To perpetuate testimony, or to examine 
witnesses de bene esse. 

(2) Of Discovery (technically so ciilled). 

II. Not Original or Secondary, otherwise 
called In the Nature of Original Bills, for 
controverting, suspending, or reversing a decree 
or order, or carrying it into execution, or for 
cross litigation : such are bills — 

(1) Of Review. 

(2) In the nature of a Bill of Review. 

(3) Supplemental, in the nature of a Bill of 
Review. 

(4) Impeaching a decree for fraud. 

(5) To suspend a decree or to avoid it for 
subsequent matter. 

(6) To execute a decree in a* former suit. 

(7*) Combining two or more of the qualities 

of the six former species. 

(8) And those called Cross-bills. • 

The bills not original or secondary, which 
were an addition to or in continuance of an 
original bill, such as supplemental bills and 
bills of revivor, are virtiuilly abolished by 
15 & 16 Viet. c. 86, ss. 52, 53. See Consol. 
Ord. 1860, xxxii. r. 2. See Mitford^ Story^ 
or Welford on Equity Pleading. For the de- 
scriptions of the several bills, see their dis- 
tinctive names, as Bill of Peace. See Peace, 
Bill or. 

The constituent parts of a bill which make 
up its form are these : — 

(1) The title of the Court, the Judge, and 
the names of the plaintiffs and defendants. 

(2) The address to the Lord Chancellor. 

(3) The names, descriptions, and residences 
of the plaintiffs, in order to give notice to all 
parties of the place of access to them. An 
executor or administrator need not describe 
himself as such in this part of the bill, though 
the fact of his having proved the will or ob- 
tained administration from the proper court 
should appear in the stating part of the bill. ^ 

(4) The statement of the plaintiff’s case. A 
bill must oontain, as concisely as may be, a 
narrative of the material facts, matters, and 


circumstances on which the plaintiff relies; 
such narrative being divided into paragraphs, 
numbered consecutively, and each paragraph 
containing, as nearly as may be, a separate 
and distinct statement or allegation ; it is not 
to contain interrogatories for the examination 
of any defendant (15 & 16 Viet. c. 86, s. 10). 
The charging part of a bill is not prohibited 
by the new law ; and although it is not very 
oiten introduced, as it frequently tends to re- 
petition, yet, when its aim is to give an answer 
by anticipation to a probable defence of the 
defendant, it may be material and should be 
inserted. 

(5) A bill should p’ ^y specifically for the 
relief which the plaintiff' conceives himself en- 
titled to, and also for general relief. The ad- 
vantage of the general prayer is, that if the 
plaintiff fail to obtain the relief as specially 
jjrayed, he may still get relieved under the 
general prayer, provided it be consistent with 
and not contradictory to his specific prayer. 
The Court will sometimes permit the case to 
stand over, with liberty to the plaintiff to 
amend his prayer, if imperfect, when it appears 
to the Court that he is clearly entitled to some 
relief. 

(6) The names of the defendants. 

(7) Counsel’s signature, in order to guard 
against bills containing scandal, impertinence, 
or irrelevant matter of which the records of the 
Court might otherwise be made the vehicle. 

(8) A note containing the name and address 

of the plaintiff’s solicitor, and his town agent, 
if any. , 

The bill is drawn by counsel from instruc- 
tions laid before him by the solicitor of the 
plaintiff’ or plaintiff's, if more tlian one, who 
must cooperate and act together in all pro- 
ceedings taken in the suit, and cannot adopt 
inconsistent proceedings, their interests being 
joint ; they must also retain one and the same 
solicitor. The draft of the bill must be Mgned 
by counsel, who is responsible for its contents. 
The bill, having been duly prepared and set- 
tled, must be printed on writing royal paper, 
quarto, in pica type leaded (trifling alterations 
in writing, such as the correction of names, 
&c., being permitted) ; and the copy to be filed 
must be interleaved with, paper of the same 
desermtion, and stam'|)ed with a chancery fee 
frmd stamp of IZ. It is then delivered to the 
Clerk of Records and Writs, in whose division 
the cause is, for the purpose of having it filed, 
so as to becoii\g a record of the Court. The 
Clerk marks the number and the year upon the 
bill, and such number is retained on all plead- 
ings in the same suit, thereby affording a facility 
of reference. 

There are three exceptions to the rule of 
filing in the first ^stance a printed bill, for it 
is provided that the Clerks of Records and 
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Writs shall receive and file a written copy on 
paper (dnly stamped) of a bill, praying cither 
(1) a writ of injunction, or (2) a writ of ne 
exeat regno ^ or (3) filed for the jmrpose, either 
solely or among other things, of making an 
infant a ward of Court, upon the personal 
undertaking of the plaintiff or his solicitor, 
written at the foot of the bill, to file a printed 
copy of such bill, which needs not a further 
filing stamp, within fourteen dags^ which bill, 
so filed, is to be deemed and taken to have 
been filed at the timb of filing the written copy 
of it. Should a printed copy not be filed, pur- 
suant to this undertaking, the Clerk of Records 
and Writs will take the printed bill off the 
file ; and the defendant can obtain his costs 
to be taxed by the Master, upon producing to 
him a certificate from the Clerk of Records 
and Writs that a printed bill has not been 
filed ; and can recover them from the plaintiff 
in the ordinary manner, no order of the Court 
being necessjiry. A plaintiff will not, perhaps, 
adopt this practice, unless in a case of extreme 
urgency, since the costs of a written bill will 
not be allowed, unless th^ Court orders them, 
when disposing of the general costs of the cause 
(15 & 16 Viet. c. 86, a, 6 ; Consol. Ord. 1860, 
ix. r. 4), At the time of filing his bill the 
plaintiff must elect the Court before which he 
desires his cause to be heard ; and this is 
signified by his writing at or near the top of 
the l)ill, * Master of the Rolls,’ * V^ce-Chau- 
cellor,’ and naming one of the vice-chancellors, 
and writing ‘ Lord Chancellor ’ above the name. 
The Lord Chancellor may remove a cause from 
one court to another by sj)ecial order. Con- 
sult Smithy DaniellyOT Ayckbourn' s Chan. Prac, 
Bill of Conformity, a bill filed by an 
executor or administrator, when the affairs of 
the deceased are so much involved that he 
pinnot safely administer the estate, except 
under the direction of a Court of Chancery. 

BUI of Costs, an account of the charges and 
disbursements of an attorney or solicitor, in- 
curred in the conduct of his client’s business. 
It must be delivered, signed, to the client one 
calendar month before an action can be brought 
to recover ^the amount thereof, in order to give 
the client an opportunity of taxing it. Con- 
veyancing costs are taxable. An executor or 
administrator of an att^bney or solicitor^must 
also deliver a bill of costs, signed, before he 
can sue upon it. See 6 & 7 Viet. c. 73. 

Bill of Credit, a license or authority given 
in writing from one person t^ another, very 
common among merchants, bankers, and those 
who travel, empowering a person to receive or 
take up money of their correspondents abroad. 

BUI in Criminal Casea^ an indictment for a 
crime or misdemeanour preferred to a grand 
jury ; evidence in support oC it is adduced ; if 
the grand jiuy think it a groimdless accusation, 


they indorse * not a true bill,’ or * not found,’ 
and then the party is discharged without further 
answer, but^a fresh bill may afterwards be pre- 
ferred to a subsequent grand jury. If they are 
satisfied of the truth of the accusation, they 
then endorse upon it * a true bill ; ’ the indict- 
ment is then said to be found, and the party 
stands his trial. — 4 Steph. Com. 445. 

BUI of Debt, or BiU Obligatory, when a 
merchant by his writing acknowledges him- 
self in debt to another, in a certain sum, to be 
paid on a certain day, and subscribes it at a 
day and place certain. It may be under seal 
or not. — Com. Dig. Merchant y F. 2. 

Bill of Entry, an account of the goods en- 
tered at the Custom-house, both inwards and 
outwards. It must state the name of the 
merchant exporting or importing, the quantity 
and species of rnerchandise, and whither trans- 
ported, and whence. 

BUI of Exceptions, an appeal. If a judge, 
at the trial of a cause at Nisi Prius, mistake 
the law, either in directing a judgment of non- 
suit, or in refusing demurrers to evidence, 
rejecting or admitting challenges to jurors, 
and other matters, the counsel for the party 
dissatisfied with the ruling of the judge, may 
tender a bill of exceptions at any time before 
verdict, and requii*e the judge to seal it. The 
case always goes to the jury, and as soon as 
the bill of exceptions is completed, and judg- 
ment has been given .upon th,e verdict, the 
mode of proceeding is by Vringing error on 
the judgment, and having the matter dettir- 
mined in a Court of Error, and not in the 
Court out of which the record issued for the 
trial. The practice, however, of granting new 
trials has limited the number of cases in which 
counsel deem it expedient to tender a bill 
of exceptions. — 1 Chit. Arch. Prac. by Pren. 
420. 

BUI of Exchange, a negotiable security in 
the form of an open letter of request, or an 
order from one person to another, desiring him 
to pay, on his account, a sum of money therein 
mentioned, to a third person. It is conse- 
quently an assignment to a third person of a 
debt due to the person drawing the bill, from 
tlic person upon whom it is drawn. It is a 
ehose in action, but, for the encouragement of 
commerce, it is assignable, at common law, by 
mere endorsement, so that very many names 
are freqiiently attached to one bill, and each 
of them is liable to be sued upon the bill, if it 
be not paid in due time. The person who 
makes or draws the bill is called the drawery 
he to whom it is addressed is before accept- 
ance, the draweCy and after accepting it, the 
acceptor ‘y the person in whose favour it is 
drawn is the payecy or holder ; if he endorse 
the bill to another, he is called the indorsery 
and the person to whom it is thus assigned or 
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n^otiated, is the ir^torsee or holder^ and so on 
ad infinitum. The earliest recorded bills of 
exchange according to Beckma4|t {llist. Jn^ 
vent. iii. 430) are mentioned by the jurist 
Baldus, and bear date a.d. 1328. But they 
were by no means in common use till the 
next century.— 1 Hall. lAtt. Hist. pt. 1, c. i., 
p. 53, n. (r). Consult Chitty^ Story, or Byles 
on Bills. 

Bill of Gross Adventure, an instrument in 
writing which contains a contract of bottomry, 
respondentia, and every species of maritime 
loan. — Fr. Law. 

Bill of Health, a certificate or instrument, 
signed by consuls or other proper authorities, 
delivered to the masters of ships at the time 
of their clearing out from ports or places sus- 
pected of being particularly subject to infec- 
tious disorders, certifying the state of health 
at the time that such ship s<iilcd. A clean 
bill imports that at the time the ship sailed 
no infectious disorder was known to exist. A 
suspected bill, commonly called a touched patent 
or bill, imports that there were rumours of an 
infectious disorder, but it had not actually ap- 
peared. A foul bill, or the absence of a clean 
bill, imports that the place was infected when 
the vessel siiiled. — McCnll. Com. Diet. 

Bill of Indemnity, an Act of Parliament, 
passed every session, for the relief of those who 
have unwittingly or unavoidably neglected to 
take the necessary oatlis, &c. required for the 
purpose of qualifying them d) hold their z*c- 
spective offices. 

Bill of Lading, a memorandum, signed by 
masters of ships, in their capacity of carfiers, 
acknowledging the receipt of merchants’ goods ; 
of which there are usually three parts— one 
kept by the consignor, one sent to the con- 
signee, and one preserved by tho master. It 
is the evidence of the title to the goods 
shipped ; and by its endorsement and delivery, 
the transfer of the property in the goods spe- 
cified thereift is generally effected. By 1 8 & 10 
Viet. c. Ill, the rights of suit under a bill 
of lading vest in the consignee or endorsee 
without prejudice to any right of stoppage in 
transitu or of freight. 

Bill of Middlesex, a fictious mode of giving 
the Coui't of Queen’s Bench jurisdiction in 
personal actions, by arresting a defendant for 
a supposed trespass when he was considered 
to be in the custody of the marshal, and then 
waiving the trespass, and proceeding against 
such defendant for any other cause of action, 
upon the ground that when a person was 
once brought into court, and either in the 
actual or supposed custody of the marshal, he 
could not be charged even for any civil inattqjr 
elsewhere. The 2 Win. IV. c. 39, abolished 
this fiction ; and now, by 1 <fe 2 Viet. c. 110, all 
personal actions in the Superior Courts of Law 
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at Westminster must be commenced by writ of 
summons.— Prac. 71. 

Bill of Pains and Penalties, a special Act 
of the Legislature which inflicts a punishment, 
less tlian death, upon persons supposed to be 
guilty of treason or felony, without any con- 
viction in the ordinary course of judicial pro- 
ceedings. It differs fi*om a bill of attainder in 
this, that the punislftnent inflicted by the latter 
is death. — 4 Steph. Com. 379. 

Bill of Parcels, an account given by the 
seller to the buyer, containing particulars of 
the goods bought, and of their price. 

Bill of Pax^culars, a statement of a plain- 
tiff’s cause of action, or '■'f a defendant’s set-off. 

Bill of Bights, a declaration delivered by 
the Lords and Commons to the Prince and 
Princess of Orange, 13 February 1689, and 
ai'terwards enacted in Parliament, when they 
became King and Queen. It sets forth that 
King James did, by the assistance of divers 
evil counsellors, endeavour to subvert the 
laws and liberties of this kingdom, by exer- 
cising a power of dispensing with and suspend- 
ing of laws ; by levying money for the use of 
the Crown by pretence of prerogatives, without 
consent of Parliament; by prosecuting those 
who petitioned the king and discouraging peti- 
tions ; by raishig and keeping a standing army 
in time of peace ; by violating the freedom of 
election of members to serve in Parliament; 
by vioh^it prosecutions in the Court of King’s 
Bench, and causing partial and corrupt jurors 
to be returned on trials ; excessive bail to be 
taken ; excessive fines to be imposed, and 
cruel punishments to be inflicted ; all which 
were declared to be illegal, 'i'he declara- 
tion concludes in these remarkable words, 

‘ And they do claim, demand, and insist upon 
all and singular the premises, as their un- 
doubted rights find liberties.’ Aud the A^t 
of Parliament itself (1 W. & M. st. 2, c. z), 
recognises all and singular the rights and 
liberties as.serted and claimed in the said de- 
claration, to be the true, ancient, indubitable 
rights of the people of this kingdom. 

Bill of Sale, an aasignment by deed of chat- 
tels- personal. It is important that the pur- 
chaser should take possession of the chattels, 
since the continuance of their posseasion by 
the vendor is a badge or presunjption of 
fraiid. It being notorious that bills of sale 
are frequently resorted to for the purpose of 
defeating just claim.s, they are watched with 
considerablejealousy, and the question arises 
in every case. Is it an honest or a covenous 
transaction? It is, however, quite legal to 
protect property for the general body of credi- 
tors against the execution of a particular 
creditor. 

If it be an aJ^lute bill of sale, then, unlesa 
there have been a bond fide substantial change • 
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of possession of the goods, an execution credi- 
tor cannot be defeated by it ; and it must bo 
an exclusive possession under the assi^ment, 
and not a concurrent possession with the 
assignor, otherwise it is fraudulent and void 
against creditors by Eliz. c. 5, made per- 
petual by 29 Eiiz. c. 5. AVhere, however, the 
bill of sale is oonditiomil by way of mortgage, 
and possession is post])oited until default, or 
it is in settlement, there the absence of trans- 
mutation secerns to be no evidence of fraud, if 
in accordance with the terms of the assurance. 
It becomes a frequent enquiry, when the as- 
signor is a trader, wluither the bill of sale is 
fmudulent and an act of bankruptcy. It is 
so considered if it be void under the statute 
of Elizabeth ; and also if it be of his whole 
property in consideration of a pre-existing 
debt; and so an assignment of a part of 
liis property would be, if made voluntiirily 
and in contemphition of bankruptcy. A 
debtor may, however, prefer one creditor to 
the rest, and assign property to him even after 
the others have begun actions against him, so 
that it be not in anticipation of bankruptcy 
(See Twyne’s case, 3 [44 Eliz.], and 1 

Smi. L. C. 1—24, where the principal cases are 
collected). By the reputed ownership clause 
in the Bankriq)t Law Consolidation Act, 12 & 
13 Viet. c. lOG, s. 125, the personalty, except 
ships, fixtures, and other immovable chattids, 
in the order, power, and disposition of a trader 
at the time of his bankruptcy, with consent of 
their true owner, vest in the assignees, under 
an order of the Court, which direct such goods 
to be sold (See 1 & 2 Viet. c. 110, s. 57, and 
7 & 8 Viet. c. 96, ss. 17—21, as to insol- 
vency). Let it be observed that the distinction 
between absolute and conditional bills of stile 
in reference to the Act of Elizabeth, has no 
application to Bankruptcy or Insolvency with 
i%gard to reputed ownership, unless perhaps 
the conditional nature of the possession is 
notorious, so as to repel the presumption of 
absolute ownership arising from possession of 
the chattels. The authorities establish the 
doctrine that where a trader is permitted by 
the actual owner to hold himself out to the 
world as the reputed owner of goods and chat- 
tels, such trader shall be deemed the real 
owner. The 17 & 18 Viet. c. 36, passed to 
prevent frauds upon creditors by secret ‘nills 
of sale of personal chattels, provides that every 
bin of sale, or a copy tliereof, must be filed in 
the Court of Queen’s Bench within twenty-one 
days after its execution, togetlier with an affi- 
davit of the time of such bill of sale being given 
and a description of the residence and occupa- 
tion of the deponent, and of every attesting wit- 
ness of such bill of sale, otherwise it will be void 
as against assi^ees in bankruptcy or insol- 
vency and creditors. The re^dence and occu- 


pation of the attesting witness should appear 
on the bill of sale and also in the affidavit. 
By 24 & 2l||||^ict. c. 91, s. 34, no copy of such 
bill of sale may be filed unless the original 
be produced, duly stamped. When, there- 
fore, the only description of the attesting 
witness was in the affidavit to accompany 
registration, and therein he was described as 
^ of Liverpool, gentleman,’ the fact being 
that he was an attorney’s clerk, it was held 
insufficient, and the bill of sale invalid. — 
Tuton V. Sanoner, 3 H & N. 280. The law 
of reputed ownership is not affected by the 
Bills of Sale Act. Per Turner, L. J. in Starts^ 
field V. Cnhitt,, 27 L. J. N. S., c. 266. 
The earliest bill of siile we read of in history 
was that given to Abraham by the sons of* Hetli, 
Gen. xxiii. 20. 

Bill of Sight. When a merchant is ignorant 
of the real quantities or qualities of any goods 
assigned to him, so that he is unable to make 
a perfect entry of them, he must acquaint the 
collector or comptroller of the circumstance ; 
and he is authorised, upon the importer or his 
agent making oath that he cannot, for want of 
full inform.ation, make a perfect entry, to re- 
ceive an entry by hUl of sight for the packages 
by the best description which can be given, 
and to grant warrant that the same may bo 
landed and examined by the importer in pre- 
sence of the officers; and within three days 
after any goods sliall have been so landed, 
the importer $4iall make a perf^t entry, and 
shall either pay the duties or sliall duly ware- 
house the same. — 3 & 4 Wm. IV. c. 52, s. 24. 

In default of perfect entry within three days, 
such goods are to be taken to the Queen’s 
warehouse; and if the importer shall not 
within one month make peidect entry and pay 
the duties thereon, or on such parts as can be 
entered for home use, together witli charges 
of moving and warehouse rent, such goods 
shall be sold for payment of the duties.*— 
McCulL Com. Diet. * 

Bill of Store, a license granted at the Cus- 
tom-house to merchants, to carry such stores 
and provi.sion8 as are necessary for a voyage 
custom free. — 3 & 4 Wm. IV. c. 62. 

Bill of Sufferance, a license granted to a 
merchant, to suffer him to trade from one Eng- 
lish port to another, without paying custom. 

BUI in Trade (both wholesale and retail, 
and among workmen), an account of merchan- 
dize or goods delivered, or of work done and 
performed, &c. * 

Billa vera. a true bill. 

BiUeting [dim. of bill, a short note] Sol- 
diers, finding quarters for them. This is 
regulated by the Annual Mutiny Acts. 

BiUets of Gold, wedges or ingots of gold. — 
27 Edw. III. c. 27. 

Billiard Licenses, 8 & 9 Viet. c. 109. 
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Bills of Mortality, returns of the deaths 
which occur within a certain district. 

It was with the view of communicating to 
the inhabitants of London, to the Court, and 
the co||stituted authorities of the city, accur.ate 
information respecting the increase or decrease 
in the number of deaths, and the casualties of 
mortality occurring amongst them, that the 
Bills of Mortality were commenced in Ldndoii 
after a visitation of the plague. The object 
of their publication was to calm exagge- 
rated rumours, and to warn those who could 
do^ conveniently to leave London, whenever 
the pestilenc’e became more fatal than usual. 
The bills were commenced in 1592, during 
a time when the plague was busy with its 
ravages; but they were not continued unin- 
terruptedly until the occurrence of another 
jilague in 1605, from which period, up to the 
present time, tliey have been continued from 
week to week ; excepting during the Great 
Fire, when the deaths of two or three weeks 
were given in one bill. 

In 1605, the parishes comprised within the 
Bills of Mortality included the ninety-seven 
parishes within the walls, sixteen parishes 
without the walls, and six contiguous out- 
parislies in Middlesex and SuiTcy. 

In 1626, the city of Westminster was in- 
cluded in the bills; in 1636, the parishes of 
Islington, Lambeth, Stepney, Newington, 
Hackney, and KedrilF. Other additions were 
made frn/h l^me to time.* At present the 
weekly Bills of Mortality include the ninety- 
seven parishes within the walls, seventeen 
parishes without the walls, twenty -four out- 
parishes in Middlesex and Surrey, including 
the district churches and ten parislies in the 
city and liberties of Westminster. The pa- 
rishes of Marylebone and St. Pancras, with 
some others, which at the beginning of the 
last century had only a population of 9,150 
persons, but now contain a rapidly increasing 
inhabitancy, were never included in the bills. 

It is evident that the apprehension or ex- 
istence of the plague conferred upon the Bills 
of Mortality their chief value and interest. 
The Lord Mayor every week transmitted a 
copy to the Court. The reports are still pro- 
fessed to be made weekly to the ‘ Queen’s Most 
Excellent Majesty, and the Eight Honourable 
the Lord Mayor.’ 

The. Bills of Mortality are now utterly 
valueless. In 1832, they reported 28,606 
deaths, and in 1842 only 13,142 ; while the 
population had been constantly increasing at a 
rapid rate. In 1833, out of 26,577 deaths, the 
causes of decease were returned as unknown in 
887 cases, or 1 in 30 ; and in 1842, out of 
13,142 deaths, 4,638 are returned in which*the 
cause of decease was unknown, or less than 1 
in 3. The Company of Parish Clerks might at 


least have expected to have been supplied with 
the returns of mortality from the clerks of the 
metropolitan churches, but this is not the case. 

The parish of St. George’s, Hanover Square, 
ceased to make returns in 1823 ; and in 1832 
the parislies of All Saints, Poplar, and St. 
John’s, Wapping, followed its example ; and 
in 1834 the clerks of St. Bartholomew the 
Less, and St. George’s, Queen’s Square, became 
defaulters. The fact is, that instead of 13,142 
deaths being reported annually, there should 
be a much greater number. Besides the contu- 
macious parislies which refuse to contribute to 
the formation of correct Bills of Mortality for 
the metropolis, there aic no means by which 
the Parish Clerks’ Company can procure re- 
turns of the burials in cemeteries, and in the 
places of interment belonging to dissenters; 
and 'the defects from this cause, in Maitland’s 
time, now above a century since, exceeded 
3,000 a year. 

At the foot of the Bill of Mortality of 1837, 
there was a notice to the following effect 
‘ By the operation of the New Registration 
Act, much difficulty has occurred in obtaining 
the reports of christenings and burials, in con- 
sequence of which, in some parishes, the 
reports have been wholly withheld ; and in 
those of several other parishes, where the office 
of searcher has been discontinued, the disease 
of which deaths have taken place has been 
necessarily omitted.’ They were added to 
the ‘ unknown causes.’ In the bill for 1842, 
as already noticed, the difficulty here spoken 
of had increased. The only ‘ true bill,’ there- 
ft)re, is that prepared at the Registrar General’s 
office. The first of these weekly bills was 
commenced Jan. 11, 1840, and the series has 
been continued from that time without 
interruption. — Knight's London^ cxl. 

Binomium, Vinocium, Brinomiiiiii, Vino- 
via, Binovia, ancient names of Binchestd^, in 
the bishoprick of Durham. 

Bipartite, of two parts. 

Birds [fr. brkla^ the young of birdsj, all 
creatures with wings and feathers, whether 
small or large, wild or tame. Stealing, or 
killing with intent to steal, birds ordinarily 
kept in a state of confinement, or for any 
domestic purpose, not being the subject of 
larceny at common law, or being in possession 
(Si any such bird, or the plumage thereof, 
knowing the same to have been stolen, or un- 
lawfully and maliciously killing, maiming, or 
wounding any bird being ^e subject of lar- 
ceny at common law, or being ordinarily kept 
in a state of confinement, or for any domestic 
purpose, are offences punishable on sum- 
mary conviction by fine or imprisonment. See 

24 & 25 Viet, c 96, ss. 21 & 22, and 24 & 

25 Viet. c. 97, 8. 41. As to unlawfully and 
wilfully killing or wounding house doves cgp 
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pigeons under circumstances not amounting 
to larceny at common law, see 24 & 25 Viet. 
c. 96^ 8. 23. 

Birtetnm, or Sirretus, a thin cap fitted 
dose to the shape of the head, the cap or coif 
of a judge or serjeant at law. 

Birtil [fr. beorth, A. S. ; lord, Sw. ; gehurt, 
beran^ A. S., to bring forth], the act of 
coming into life. The Roman law did not 
consider an infant legitimate which was born 
later than ten months alter the death of the 
father, or the dissolution of the marriage. 
The Pimssian code declares that an inliint 
bom 802 days after the husband’s death shall 
be deemed legitimate. The Prench civil code 
declares that a child born in wedlock has 
the husband of its mother for its lather. 
He may, however, disavow it, if he^ can 
prove that, from the 100th to the 180th 
day before its birth, he was prevented, 
either by absence or some physical im- 
possibility, from cohabiting with his wife. 
An infant born 180 days after marriage cannot 
be disavowed by him in the following cases: — 
(1) When he had knowledge of his wife’s preg- 
nancy before marriage. (2/ When he assisted 
at the act of birth, and signed a declaration of 
it. (3) When the infant is declared incapable 
of living. Lastly, the legitimacy of an infant 
born 300 days after the dissolution may be 
contested. The Scotch law is concise and 
decisive. * To fix bastardy on a child, the 
husband’s absence must continue till within 
six lunar months of the birth ; and a child 
born after the tenth month i^ accounted a 
bastard.’ The English law does not prescribe 
a precise time. Although it has been the 
practice in our courts to consider forty weeks 
as the more usual time, yet they exercise a 
discretion of allowing a longer time, when the 
opinions of the faculty, or the peculia^ cir- 
cumstances of the case, are in favour of a 
protracted gestation. — Beck's Med. Juris. 377. 

Births, Burials, and Marriages, the three 
most important events that can happen to a 
person, as to which the only regular document- 
ary proofs, in former times, Avere contained 
in the parish registers, which are in the nature 
of records; examined extracts from them are 
received in courts of justice, and certificates, 
under the hand of the minister of the parish, 
are resorted to for private purposes. * 

By 6 & 7 Wm. IV. c. 86, amended by 7 Wm. 
IV. and 1 Viet. c. 22, a General Register Office 
is provided for ^peeping a register of births, 
deaths, and marriages in Englan<^. The act 
repeals so much of the 52 Geo. III. c. 146, 
and 4 Geo. IV. c. 76, as relates to the regis- 
tration of marriagejr(s. 1), but does not a&ct 
the registration of baptisms and burials as by 
law. established (s. 49). 

. ^6 form for general registration of births 


comprises the time of birth, name, and sex of 
the child; the name, surname, maiden sur- 
name, and profession of the parents ; the 
signatiu*e, description, and residence of the 
informant (who must be the father or Bother, 
or, in case of their inability, the occupier of 
the house, s. 20); the date of registration 
and signature of the registrar, and also the 
child’s baptismal name (if any be given after 
registration, within six months). 

That for deaths comprises the time of death, 
name, and surname, sex, age, profession, and 
cause of death of the deceased ; the signature, 
description, and residence of the informant 
(who must be some person present at the 
death, or in attendance during the last illness, 
or else the occupier of the house, s. 25), with 
the date of registration and the signature of 
the registrar. 

And the universal form for registration of 
marriages comprises the date of the marriage ; 
the name and surname, age, condition, profes- 
sion, residence, father’s name and surname, and 
father’s profession of each of the parties ; to- 
gether Avith the place and form of marriage ; 
and the signatures of the person marrying the 
parties, and of two witnesses. 

Searches may be made and certified copies 
obtained at the General Registrar Office, or at 
the Office of the Superintendent Registrar of 
the district, or fi’om the clergyman, or registrar, 
or any other person who shall, for the time 
being, have the keeping of the register books. 

By 3 & 4 Viet. c. 92, provision is made for 
depositing with the Registrar-General a num- 
ber of* non-parochial registers and records of 
births, baptisms, deaths, burials, and marriages, 
which had been collected by a commission 
appointed for that purpose, and for rendering 
such registers and records available as evi- 
dence. See 21 Viet. c. 25. 

As to the registration of births, deaths, and 
marriages in Scotland, see 17 & 18 Viet. 
c. 80; 18 & 19 Viet. c. 29; and 23 & 24 
Viet. c. 85. 

Bisantium, Besantine, Bezant, an ancient 
coin, first issued at Constantinople'; it was of 
two sorts — gold, equivalent to a ducat, valued 
at 9s. 6d. ; and silver, computed at 2s. They 
were both current in England. 

Bi-scot, a fine of 2s. for not repairing banks, 
ditches, and causeways. 

Bishop [fr. kirioKOTroQy Gk. ; biscopj Sax.], an 
overseer or superintendent. The chief of the 
clergy in his diocese or j urisdiction in England, 
Wales, or Ireland, and the archbisliop’s suffra- 
gan or assistant. A bishop is elected by the 
Queen’s conge' d'elire^ or license to elect the 
person named by the Queen, in a letter missive, 
addressed to the dean and chapter ; and if they 
foil to make election in twelve days, the Queen, 
by letters-patent, may nomUiate whom she 
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pleases. A bishop is said to be installedi and 
there are four things necessary to his complete 
title : — (1) election, which resembles the pre- 
sentation of a clerk to an ecclesiastical benefice; 

(2) confirmation, resembling admission; (8) 
consecration, similar to institution ; (4) instal- 
lation, answering to induction. The bishops 
are the lords spiritual in parliament. There 
are twenty -five bishopricks in England, besides 
the bishoprick of Sodor and Man, the bishop 
of which is not a lord of parliament; and 
eighteen in Ireland (13 & 14 Viet. c. 94). 
A bishop has three powers: — (1) a power of 
ordination, ‘gained on his consecration, by 
which he confers orders, &c. in any place 
throughout the world ; (2) a power of juris- 
diction throughout his see or his bishoprick ; 

(3) a power of administration and government 

of the revenues thereof, gained on confirmation, 
lie has, also, a Consistory Court, to hear eccle- 
siastical causes, and visits and superintends the 
clergy of his diocese. lie consecrates churches 
and institutes priests, confirms, suspends, ex- 
communicates, and grants licenses for marriages. 
He has his archdeacon, dean and chapter, 
chancellor, who holds his courts and aadsts 
him in matters of ecclesiastical law, and vicar- 
general. He grants leases for three lives, or 
twenty-one years, reserving the accustomed 
yearly rent; and he is addressed as ‘ My Lord,’ 
being ‘ A Eight Keverend Father in God by 
Divine pennission Bishop of .’ 

Sishopfick* a diocese or^ee of a bishop. 

. Bis idem exigi hona fides non patitur ; et in 
satisfactionibusy non pemiittitur amplius fieri 
quam semel factum est. — 9 Co. 53. — (Gqpd faith 
does not suffer the same thing to be exacted 
twice, and in giving damages, it is not allowed 
to give more than is given, at once). 

Bishop’s Court, an ecclesiastical court, held 
in the cathedral of each diocese, the judge 
whereof is the bishop's chancellor, who judges 
by the civil canon law ; and if the diocese be 
large, he has his commissaries in remote parts, 
who hold consistory courts, for matters limited 
to them by their commission. 

Bissextile [fr. his, Lat., twice, and sextilis, 
the sixth], leap year, consisting of 366 days, 
and happening every foiirtli year, by the addi- 
tion of a day in the month of February, which, 
in that year, consists of twenty-nine days. 
Leap year is introduced in order to make up 
for the loss of the six hours by which the 
course of thi sun annually exceeds the 365 
days allowed for it in other years. The 
day thus added was by Julius Caesar 
appointed to be the day before the 24th 
of February, which, among the Homans, was 
the sixth of the calends, and which, on this 
.occasion, was reckoned twice ; whence ilf was 
called the bissextile. By 21 Hen. III. to pre- 
vent misunderstanding the intercalaiy day and 


that next before it are to be accounted as one 
day. The supernumerary day, in leap years, 
is added to the end of February and called the 
29 th of that month. — Encyc. Bond.*, 1 Beeves^ 
c. V. p. 266. See Calendar, post. 

Black [fir. hlakowae, to lose colour; hlek^ 
nut, Russ., to wither; hleich, G., bleek, Du., pale, 
a tota^absence of all colour]. Black Act, 
9 Geo.* c. 22, so called because it was occa- 
sioned by the outrages committed by persons 
with their faces blacked or otherwise dis- 
guised, who appeared in Epping Forest, near 
Waltham, in Essex, and destroyed the deer 
there, and committed divers other enormities. 
Repealed by 7 & 8 Geo. IV. c. 27. 

Black Acts, acts printed in the old black 
letter, during the dynasty of the Stewarts in 
Scotland. 

Black book, a book kept in the Exchequer, 
and at the Admiralty. 

Black game, heath fowl, in contradistinction 
to red game, as grouse. 

Black mail [fr. maile, Fr., a small piece of 
money], a certain rent of money, coin, or other 
thing, anciently paid to persons upon or near 
the borders, who* were men of influence, and 
allied with certain robbers and brigands for 
protection from the devastations of the latter ; 
rendered illegal by 43 Eliz. c. 13. Also rent 
paid in aittle, otherwise called neat-gild ; and 
all rents not paid in silver are called reditus 
nign (black mail or rents), by way of dis- 
tinction from the reditus albi (blanch-firmes, 
or white-rents). 

Black Rod, Gentleman Usher of, a chief 
officer of the (Jueen, deriving his name fi'om the 
Black Itod of office, on the top of which re- 
poses a golden lion, which he carries. During 
the session of parliament he attends on the 
peers, and to his custody all peers impeached 
for any crime or contempt are first committed.—^ 
Black Book, 255. 

Black ward, a subvassal, who held ward of 
the king’s vassal. 

Bladarius, a com -monger, mealman, or 
corn-chandler. 

Blade, fruit, corn, hemp, fiax, herbs, <&c. 

Blanch firmes. In ancient times the crown 
rents were many times reserved in lihris albis 
or blanch firmes, in which case the buyer was 
holden dealbare firmam, i. e. his base money 
9t coin, below standard, was melted down 
in the Exchequer, and reduced to the fineness 
of standard silver, or, instead thereof, he paid 
twelve pence in the pound by way of addition. — 
Bowndes%i Coins, 5. ... 

Blanch holding, an ancient tenure of the 
law of Scotland, the duty payable being trifling, 
as a penny or a peppercorn, &c., if required.— 
20 Geo. II. c. 50 ; 25 Geo. II. c. 20. 

Blancoforda, the ancient name of Blandfbrd^ 
in Dorsetshile. 
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Blancum Castmm, Blane Castle, in Mon- 
mouthshire. 

Blank bar, common bar, the name of a plea 
in bar, which, in an action of trespass, is resorted 
to to compel the plaintiff to assign the place 
where a trespass was committed. 

Blank bonds, Scotch securities, in which the 
creditor’s name was left blank, and which 
passed by mere delivery, the bearer l^ng at 
liberty to put in his name and sue for pay- 
ment. Declared void by the Act 1696, c. 25. 

Blank indorsement, .when the name of the 
indorsee is not mentioned. 

Blanks [fr. hlanCy Fr., white ; hlanchir^ to 
make white ; fr. blinken, G., to glitter^, a kind 
of white money (value 8d.), coined by Henry 
V. in those parts of France which were then 
subject to England ; forbidden to be current 
in this realm by 2 Hen. VI. c. 9. Also, cer- 
tain void spaces, sometimes left by mistake, in 
judicial proceedings, and which, if anything 
material be wanting, render the same void. 

Blasphemy [fr. /BXaVrw, Gk., to hurt, and 
reputotion; /IXaT^i^pcoi, to speak im- 
piously; hlaspliemOy Lat., to revile. — Wedgiv.^ 
an offence against God and relifjion, by denying 
to the Almighty his Being and Providence, or by 
contumelious reproaches of our Saviour Christ. 
Also, all profane scoffing at the Holy Scripture, 
and exposing it to contempt and ridicule. It 
is both a spiritual and temporal offence. It is 
an offence at Common Law, for the Scriptures 
are the common law, upon which all •other 
laws are founded. It is not lawful to publish 
even a correct account of the proceedings in 
a court of justice, if such an account contain 
matter of a scandalous, blasphemous, and inde- 
cent nature. Punishable by fine and impri- 
sonment, or corporal punishment. — 1 Geo. IV. 
c. 8 ; 4 Bl. Com. 59 ; 2 Sam. xii. 14 ; Tit. ii. 
5; Rev. xiii. 6. 

Blatnm bulgiom, the ancient name of Bul- 
ness, in Cumberland. 

Blannpain, alia» Blanepain, Whitbread. 
Ble, sight, colour, &c. 

Blench, Blench-holding. See Alba Firma. 
Blestilim, the ancient name of Old Town, 
in Herefordshire. 

Bleta [fr. bleche^ Fr.], peat or combustible 
earth dug up and dried for burning. 

Blinks, boughs broken down from trees and 
thrown in a way where deer are likely to pass* 
Blockade [fr. bloccato^ Ital., military terra], 
the disposition of troops or armed vessels, 
80 as to cut off all external communication 
with an enemy’s port, fortress, city, dkc. The 
ter™^ i® generally applied to the blockade 
of a hy armed vessels. The two essential 
circu^®*^®®® necessary to make a good block- 
ade, a*’® — (0 there be actually stationed 

at th© P^®® * sufficient force to prevent the 
^ of vessels ; and (2) tHat the parly 


violating it shall be proved to have been aware 
of its existence. With regard to neutral vessels 
lying at the place where the blockade com- 
mences, the rule is, that they may retire freely 
after the notification of the blockade, taking 
with them the cargoes with which they may 
be already laden ; but they must not take in 
any new cargo. The effect of a violation of 
blockade to the offending party, when captured, 
is the condemnation usually of both the ship 
and the cargo. If, however, it can be sliown 
that the parties to whom the cargo belongs 
were not implicated in the offence committed 
by the master of the ship, the cargo will be 
restored. It has sometimes, on the contrary, 
happened that the owners of the cargo have 
been found to have been the dhly guilty parties, 
in which case the judgment has been for con- 
demnation of the cargo and the restitution of 
the sliip. 

Blood [fr. bloody Du. ; bluty G.], kindred, 
lineage. It is a maxim that none tiall claim 
as heir, who is not of the blood (i. e. kindred) 
of the purchaser. — Co. Litt. 12 a. 

Bloodwit, or Blondveit [fr. blody Sax., blood, 
and loytCy Old Eng., pity], an amercement for 
bloodshed ; a customary fine, paid as a compo- 
sition and atonement for shedding or drawing 
of blood. — Paroch. Antiq. A riot wherein 
blood was spilled. — Scotch Law. 

Bloody hand. See Backberind. 

Blossevilla, the ancient name of Bloville, 
Blofield. • • 

Board [fr. herd, Du. ; bretty G., a plank or 
table], an office under the control of the exe- 
cutive government, as the Board of Trade, the 
Board of Works, the Board of Admiralty, the 
Board of Ordnance, the Board of Health, the 
Board of Charities, the Poor Law Board, and 
the Board of Control, the business of which 
deptirtments is conducted by officers specially 
appointed for that purpose ; also an assembly 
of directors or officers for the despatch of 
business. 

Boc, a charter. — Ang. Sax. 

Bock-hord, or Book-hoard, a place where 
books, documentary evidence, or writings are 
kept. 

Bock-land, Boc-land, or Book-land, one of 

the original modes of tenure of manor land, also 
called charter-land or deed-land, which was 
held by a short and simple deed under certain 
rents and free services, and in effect differed 
in no respect from the free-socage Mnds, whence 
have arisen most of the freehold tenants, who 
hold of particular manors, and owe suit and 
service to the same. — 2 Bl. Com. 90. 

It was land that had been severed by an act 
of government from the folcland, and converted 
into®an estate of perpetual inheritance. It 
might belong to the church, to the king, or to 
a subject. It might be alienable and devisable 
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at the will of the proprietor; it might be limited 
in its descent without any power of alienation 
in the possessor. It was often granted for a 
single life or for more lives than one, with 
remainder in perpetuity to the church. It 
was forfeited for various delinquencies to the 
state. 

Estates in perpetuity were usually created 
by charter after the introduction of writing, 
and on that account bocland and land of in- 
heritance are often used as synonymous ex- 
pressions. But at an earlier period they were 
conferred by the delivery of a staff, a spear, 
an arrow, a. drinking horn, the branch of a 
tree, or apiece of turf; and when the donation 
was in favour of the church, these symbolical 
representations of the grant were deposited 
with solemnity on the altar; nor was this 
practice entirely laid aside after the introduc- 
tion of title-deeds. There are instances of it 
as late as the time of the Conqueror. It is 
not therefore quite correct to say that all the 
lands of the Anglo-Saxons were either folcland 
or bocland. When land was granted in per- 
petuity, it ceased to be folcland ; but it could 
not with propriety be termed bocland, unless 
it was conveyed by a written instrument. 

Bocland was released from all services to the 
public, with the exception of contributing to 
military expeditions, and to the reparation of 
castles and bridges. These duties or services 
were comprised in the phrase — trinoda neces-^ 
sitas, which was said to be .incumbent on all 
persons, so thht none could be excused fi’om 
them. The church indeed contrived, in some 
cases, to obtain an exemption from them, but 
in general its lands, like those of others, were 
subject to them. Some of the charters grant- 
ing to the possession of the church an exemp- 
tion from all services whatever, are genuine ; 
but the greater part of them are forgeries. 

Bocland might, nevertheless, be subjected 
to the payment of an annual rent to the state 
by its original charter of creation. We have 
an instance of this among the deeds of Worces- 
ter Cathedral, collected by Homing. JEthelbald, 

King of the Mercians, had, it appears, granted 
to Eanulf, grandfather of Offa, an estate of in- 
heritance, burthened with an annual payment 
of ale, com, cattle, and other provisions to a 
royal vill; and this estate, with the rent- 
charge attached to it, Offa afterwards gave in 
remainder to the see of Worcester, after his 
own life and that of his sons. Bocland might 
be held by freemen of all ranks and degrees. 

The estate of the higher nobility consisted 
chiefly of bocland. Bi^ops and abbots might 
have bocland of their own, in addition to what 
they held in right of the church. 

The Anglo-^xon kings had private estates 
<4^ bocland, and these estates did not merge in 
the crowui but were devisable by will, gift, or 



sale, and transmissible by inheritance, in. tibe 
same manner as bocland by a subject. 

The above extracts are from ‘An Inquiry 
into the Rise and Growth of the Royal Prero- 
gative in England.'' By John AUen, 1830, 
143—151. See also KemhUi'e Cod. Diplam, 
Introd. ciii.-cvi, ^ < 

Bodotria, the ancient name of Edinburgh 
Firth. 

Boduna, the people of Gloucestershire and 
Oxfordshire were formerly called so. 

Body politio [fr. bodig, As. ; bodhag, Gael.], 
the nation ; also a corporation. 

Boilary, water arising from a salt well be- 
longing to a person who is not the owner of 
the soil. 

Boilii^ to death, the punishment for poison- 
ing inflicted by 22 Hen. III. c. 9, which was 
repealed by 1 Edw. VI. c. 12. 

Bois, wood ; 8ub-boiSy underwood. 

Bois saillis [Fr.], a coppice or copse. The 
latter words are derived from KOTraBec, Gk., fr. 
K'dTrrw, to cut ; arborea coedere^ Lat. 

Bolerium prom. See Antivestosum. 

Bolhagium, or Boldagium, a little house or 
cottage. ^ 

Bolt, a long narrow piece of silk or stuff. 

Bolting [fr. bolt^ Ssix., a house], a private 
arguing of cases in our inns of court. 

Bombay, Bishopric of, founded by 3 & 4 
Wm. IV. c. 85. 

Bona, this term, according to the civil law, 
includes all sorts of property, movable and 
immovable, — Story's Confi. Laws^ 375. 

Bona conftscata, property forfeited for crime 
to the Jiscus or public treasury. 

Bona fassato do, Goodrich. 

• Bond fide, with good faith, implying the 
absence of all fraud or unfiiir dealing or acting, 
whether it consists in simulation or dissimu- 
lation. This term frequently occurs in the 
Koman jurists. It can only be defined with 
reference to things opposed to it, namely mala 
fides and dolus malus, both of which phrases, 
and especially the latter, are often used in a 
technical sense. — Smith's Diet, of Antiq. 

Bond fide possessor facit fructus consumptos 
suos . — (A bona fide possessor makes the profits 
which have been consumed his own.) 

Bona fides non patitur ut idem bis exigatur, 
(Good faith suffers not that the same thing 
sl^uld be twice exacted.) 

Bonce fidei possessor., in id tantum quod ad se 
j)et'venerity tenetur . — 2 Inst. 285.— (A tenant is 
bound to good faith in that only which may 
come to him.) 

Bona forumota, goods forfeited ; called by 
the civilians bona confiscata, because they be- 
longed to ihefiscuSy or imperial treasury. 

Bona gestnra, good behaviour. 

Bona mobilia, movable effects and goods. 

Bona nota||ilia, notable goods. They are 
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fixed by express canon (excepting in London, 
where the sum is 10/.), to be legal personal 
estate to the value of 5/. or upwards ; though 
if several personal things, each under the 
value of hi. but collectively worth more than 
that sum, be disposed in several dioceses, they 
constitute hona notahilia. A mere claim in the 
nature of a debt, however difficult to recover, 
if by possibility it may exceed hi. is hona 
notahilia^ but not a devise for the payment of 
debts, tliat being merely equitable assets.— 1 
Chit. Gen. Prac. 523; and 1 Wins. Ex. 265, 
et seq. Sec 20 & 21 ^ict. c. 77, and 21 <& 22 
Viet. c. 95, which regulate the proceedings of 
the Probate Court, and abolished the jurisdic- 
tion of the Ecclesiastical Courts as to wills and 
administration. 

Bona patria^ an assi;:e of countrymen or 
good neighbours ; it is sometimes called assiza 
honcB patrice,, when twelve or more men are 
chosen out of any part of the country to pass 
upon an assize. The persons composing it are 
called juratores, because they are to swear 
judicially in the presence of the party, &c., 
according to the practice of Scotland. — Skene. 

Bona peritnra, perishablq goods. 

Bona vacantia, stray goods. Those things 
in which nobody claims a property, and which 
belong to the crown, by virtue of its preroga- 
tive. — 1 Bl. Com. 298. 

Bonanght, or Bonanghty, an exaction im- 
posed on the people of Irelaild, at the will of 
the lord, for relief of the knights* called 
Bonaghtiy who served in the wars.— 
Hibern. 60. 

Bona Villa, de, Bonevil. • 

Bona waviata, goods waved or thrown 
away by a thief in his flight, for fear of being 
apprehended. They are given to the crown 
by the law, as a punishment upon the owner 
for not himself pursuing the felon and taking 
away his goods from him. — 1 Bl. Com, 296. 

In the Roman law it was originally the pro- 
perty which a person left his death, without 
having disposed of it by will, and without 
leaving any heres. Such property was open to 
occupancy; and so long as the strict laws of 
inheritance existed, such an event must not 
have been uncommon. A remedy was, how- 
ever, found for this by the honorum possessio of 
the prretor. — Smith's Diet, of Antiq. 

Boncha [fr. honna or bunnay Old Lat.]^ a 
rising bank, the bounds of fields. 

Bond [fr. bindaUy bandy bundeuy A.S., to 
bind], a written acknowledgment or binding 
of a debt under seal. When a botid is given 
by a simple contract debtor to his creditor, the 
debt is merged in the specialty. No technical 
form of words is necessary to constitute a bond, 
'n^e person giving the bond is called the ob- 
ligor, and he to whom it is given the obligee. 
A bond is called single when is without a 


penalty, and an obligation when it contains a 
penalty, which is generally double the amount 
of the principal sum secured, although only 
the sum actually owing, with interest, can be 
recovered. See 4 & 5 AnnCy c. 16, ss. 12 & 
13; and 8 & 9 Wm.III. c. 11, s. 8. An in- 
ffint may bind himself to pay for necessaries 
by a single bond, but not by an obligation 
with a penalty. The question as to what are 
necessaries depends upon the real circumstances 
of the infant, and not upon his ostensible 
situation. 

If one of several obligees release the 
obligor, the rest are barred of thtiir remedy. 
If a bond be given to three obligees jointly, 
two cannot sue thereon unless they shew that 
the third is dead ; but where the obligation is 
several, each may maintain an action for his 
several debt. 

If two or more bind themselves in a bond 
jointly and severally, the obligee may sue 
them all jointly, or he may sue any one of 
them, but if they are jointly and not severally 
bound the obligee must sue them jointly. For 
the purpose of enabling an obligee to sue 
two or more of the obligors alone without 
joining the others, there must be in the bond 
a severance of any four, three, or two of them, 
according to tlie number of the obligors. 

The representatives of a deceased joint- 
obligor are discharged at law, but arc liable in 
equity, where the bond, by mistake, was made 
joint only, or tl^e joint-obligors •were part- 
ners. Where, however, it appeS.rs on the face 
of the bond that the intention was to make it 
joint and severjil, it will be then so treated at 
law, tfiough joint only in form. Where two or 
more persons are expressed to bo jointly and 
severally bound, and one of them does not 
execute the bond, it is only the several bond 
of those executing it, unless there were a 
severance of the obligjition, when it would be 
their joint and several bond. 

A bond conditioned either to do something 
which is malum in se or malum prohibitumy or 
to omit the doing of something which is a duty, 
or to encourage such crimes and omissions, is 
void. A bond may be valid in part and void 
in part, if such parts are separable. 

The 9 Geo. IV. c. 94, after reciting that it 
is expedient that certain bonds, covenants and 
other assurances, for resignation of ecclesiasti- 
cal preferments should be valid, enacts, * That 
every engagement by promise, grant, agree- 
ment, or covenant, which shall be really and 
bond fide made, given, or entered into, at any 
time after 28th July, 1828, for the resignation 
of any spiritual office, being a benefice with 
cure of souls, dignity, prebend, or living 
eoolesiastical, to the intent or purpose to bo 
manifested by the terms of such engagemeiMt, 
that any one person whosoeverj to be specially 



( 127 ) 


named and dencribed tlierein^ or one or {sic) 
two persons^ to be specially named and de- 
scribed therein, each of them being by blood 
or marriage an uncle, son, grandson, brother, 
nephew, or grandnephew of the patroi\, shall 
be presented, collated, nominated, or aj^pointed 
to such spiritual office, or that the same shall 
be given or bestowed to or upon him, shall be 
good, valid, and effectual in the law, to all 
intents and purposes whatsoever, and the per- 
formance of the same may also be enforced in 
equity. Provided alKrays that such engage- 
ment shall be so entered into before the 
presentation, nomination, collation, or appoint- 
ment of the party so entering into the same 
as aforesaid (ss. 1 & 2). The bond must be 
deposited within two calendar months of its 
date with the registrar of the diocese, or pecu- 
liar jurisdiction wherein the benefice is situ- 
ated, paying him 2s. It can be there inspected, 
and a certified copy, which is admissible as 
evidence, obtained (s. 4, and see ss. 3, 5, & 
6 ). 

There are two kinds of post ohit bonds: 
(1) Where the sum secured is greater than the 
sum borrowed, but to be payable only upon a 
contingency such as the obligor-expectant sur- 
viving his ancestor. (2) Where the sum 
secm’ed is greater than the sum borrowed, but 
it is to be paid on the death of a parti- 
cular person, whether the obligor be then alive 
or not, the time of payment being contingent 
only. The^usury laws were abolished by 17 
& 18 Viet. c. 20. See Chesterfield v. Janssen, 
2-Ves, 125 (1751), and 1 Wh, 4' Tud> L, C, 
344-405, as to the interference of Equity in 
the case of frauds upon expectant heirs. • 

Bonds to procure marriage (or marriage 
brocage bonds), or to restrain marriage, or for 
immoral considerations, such as future, but not 
past, cohabitation, and also in total, but not 
partial, resti’aint of trade are void. 

Bondage, slavery ; also a kind of tenure or 
occupation. 

Bond-creditor, a creditor whose debt is se- 
cured by a bond. 

Bondsman, a surety. 

Bond-tenants, copyholders and customary 
tenants are sometimes so called. — Calthorp on ^ 
Customs of London. 

Boni judicis est ampliare jurisdictionem . — 
Chan. Prac. 329. — (It is the part of a good 
judge to enlarge jurisdiction.) 

The late Lord Abinger, in Bussell v. Smyth, 

9 M. Weis. 818, observed that ‘ the maxim 
of the English law is, to amplify its remedies, 
and -without usurping jurisdiction, to apply its 
rules to the advancement of substantial justice.’ 
When rules of law have been found to work 
injustice, they have been evaded instead ^of 
being repealed. Obsolete or imsuitable laws, 
instead of being removed from the statute- 


book, have been made to bend to modem 
usages and feelings. Instead of the legislature 
framing new provisions, as occasion has re- 
quired, it has been left to able judges to invade 
its province, and arrogate to themselves the 
lofty privilege of correcting abuses and intro- 
ducing improvements. The rules are thus 
left in the breasts of the judges, instead of 
being put upon a right footing by legislative 
enactment. Much of the evil is, no doubt, 
attributable to the supineness of the legisla- 
ture, something to the narrowness of the rules 
of the Common Law ; but the principal share, 
to the want of a proper understanding at what 
point interpretation ought to end, and legisla^ 
tion begin. — Dwar^is on the Statutes, 792. 
Lord Wensleydale, then Mr. Baron Parke, in 
Mirehouse v. Benwell, 8 Bing. 515, on error in 
the House of Lords, thus expounds the true 
judicial feeling and determination in West- 
minster Hall : — * The precise facts stated by 
your Lordships have never, as far as we can 
learn, been adjudicated upon in any court, nor 
is there to be found any opinion of them of 
any of our judges, or of those ancient text- 
writers to whom we look up as authorities. 
The case, therefore, is in some sense, new, as 
are many others which continually occur ; 
but we have no right to consider it because it 
is new, as one for which the law has not pro- 
vided at all, and because it has not been 
decided, to decide it for ourselves, according 
to our, own judgment of what is just and 
expedient. Our Common Law system con- 
sists in applying to new combinations of cir- 
cumstances, tlvjse rules of law which we 
derive from legal principles and judicial pre- 
cedents; and for the sake of attaining 
uniformity, consistency, and certainty, we 
must apply these rules when they are not 
plainly unreasonable or inconvenient, to all 
cases which arise ; and we are not at liberty 
to reject them, and abandon all analogy to 
them, in those to which they have not hitherto 
been judicially applied, because we think that 
the rules are not as convenient or reasonable 
as we ourselves could have de-vised. It ap- 
pears to mo to be of great importance to keep 
this principle of decision steadily in view, not 
merely for the determination of the parti- 
crilar case, but for the interests of law as a 
science.’ 

^oni judicis est cavsas litium diWmcrtf,-— 2 
Inst. 306. — (It is the duty of a good judge to 
take away the occasions of litigation.) 

Boni ju^cis est judicium sine dilatione man- 
dare executioni. — Co, Litt. 289.— (It is the 
duty of a good judge to commit* judgment to 
execution without delay.) 

Boni judicis est lites diirimere; et interest 
reipuhliccB ut sint fines litium, — 4 Co, 15.-— 
(It is the du^ of a good judge to preven,t • 
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litigations; and it concerns the public good 
that there be periods to legal strifes.) 

These four maxims relate to the administra- 
tion of justice and the prevention of strife. 
The principle of English law is to amplify its 
rememeS) and, without usurping jurisdiction, 
to apply its rules to the advancement of sub- 
stantial justice, while that system of law is 
best which confides as little as possible to the 
discretion of the judge ; that judge the best, 
who relies as little as possible on his own 
opinion. — Russell v. Smyths 9 M. 818 ; 

6 Scotty iV'. R. 180. ’And although the law 
should be vindicated by speedy execution, yet 
it is not to be applied to further litigation ; 
for, ‘ componere lites ’ — the prevention of ini- 
quitous litigation, is more the aim of an en- 
lightened jurisprudence than ^ discordias alere' 
— the stirring up of unjust strife. 

Bonis non amovendis (that the goods 
be not removed), a writ addressed to the 
sheriff, where error is brought, commanding 
that the person against whom judgment is 
obtained be not suffered to remove his goods, 
till the error be tried and determined. — Reg. 
Orig. 131. 

Bonitarian, the right o^ possession. — Civil 
Law. 

Boninm, sou Bovinm, Boverton, or Cow- 
bridge, in Glamorganshire ; also Bangor, in 
Flintshfre. 

Bono et malo {Wrnt de)y an abolished writ 
of gaol delivery, which issued for ev«ry pri- 
soner. 

Bonum defendentis ex integrd causdy malum 
ex quolihet defectu. — 11 Co. 68. — (The good 
of a defendant arises from a perfect case, his 
harm from some defect.) 

Bonum necessarium extra terminos necessitatis 
non est bonum. — Hob. 144. — (Necessary good 
is not good beyond the bounds of necessity.) 

Bonus, a premium, or advantage. 

Bonus judex secundwn ceqmim et bonum judi- 
caty et oequitatem stricto jur^rcefert. — Co. Litt. 
24. — (A good judge decidS according to jus- 
tice and right, and prefers equity to strict law.) 

‘ I commend the judge,’ said Lord Hobart 
{Ilob. 125), * who seems fine and ingenious, so 
it tend to right and equity; and I condemn 
them who, either out of pleasure to shew a 
subtle wit, will destroy, or out of incurious- 
ness or negligence will not labour to support, 
the act of the parly, by the art or act of the 
law.’ 

Book of BAtes [fr. bocy As.], an account 
declaring the duties of customs. — tfacob. 

Book of Bosponses, an account which the 
director of the Chancery keeps, particularly to 
note a seizure, when he gives an order to the 
sheriff to give it to an heir whose service has 
been returned to him. The form is respondeat 
vicefiomee, ^c. — Scotch Law. ^ 


Booting or Boting Com [fr. bote or hoot. 
Sax., coiqapensation], rent-corn, anciently so 
called. 

Borcovious, and Borovioum, Berwick-upon- 
Tweed. 

Bord^ium. See Bordlode. 

Bordaria [fi*. bordy Sax. ; demuSy Lat.], a 
cottage. 

Bordarii, or Bordimanni [fr. bwdsy Old 
Gall., limits, borders], boors, husbandmen, 
cottagers. — Domesday. ^ 

Bord-brigeh. [fr. borg-bryccy or burg-brychy 
Sax.], a breach or violation of suretyship, 
pledge-breach, or breach of mutual fidelity. 

Border Warrant [fr. bordy Fr., edge, mar- 
gin']y a process granted by a judge ordinary, on 
either side of the border between England and 
Scotland, for arresting the person or effects of 
an inhabitant of the opposite side, until he find 
security, judicio sisti. 

Bord-halfy>eny [fr. bordy Sax., a table, and 
halpenyy or half-penny], a customary small toll 
paid to the lord of a town for setting up boards, 
tables, booths, &c., in fairs or markets. 

Bo^lands, the demesnes which a lord keeps 
in his own hands for the maintenance of his 
board or table. — Bract. 1. 4, t. 3, c. ix. 

Bordlode, or Bordage, a service required of 
tenants to carry timber out of the lord’s woods 
to his house, or it is said to be th16 quantity of 
food or provision wliich the bordarii or bord- 
men paid for their bord- lands. The old Scots 
had the term of burd and meet-burc^ for victuals 
and provisions, and burden-sack for a sack full 
of provender ; whence probably came o\ir 
word burden. — Spelm. 

Bofd -service, a tenure of bord-lands. 

Borel-folk, country people, from the Fr. 
bourey JloccuSy a lock of wool, because they 
covered their heads with such stuff. — Blount. 

Borgh-upon weir of law, a finding of cau- 
tion to answer the requisitions of the law.— 
Scotch Diet. 

Borlasius, Borlace. 

Borough [fr. burgy Fr. ; burgus, Lat. ; borhoCy 
or burgy As.], originally a walled town or other 
fortified place, perhaps from irapyoc, a castle, 
but now a town either corporate or not, that 
sends burgesses to Parliament. By the Reform 
Act, 2 Wm. IV, c. 45, s. 79, wherever the 
words ‘ city or borough,’ or * cities or boroughs* 
may occur throughout the act, those words 
shall be constimed to include, except there be 
something in the subject or context 'manifestly 
repugnant to such construction, all towns cor- 
porate, cinque ports, districts or places within 
England and Wales, which ^all be entitled, 
after this Act shall have passed, to return a 
member or members to serve in Parliament, 
o^er than counties at large, and ridings, parts 
and divisions of counties at large, and ^iiall also 
include the tovra of Berwick-upon-Tweed. 
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As to the right of voting in bor&ughSf it may 
be here stated generally, that, independently 
of the old rights of voting in scot and lot 
boroughs, and corporation towns, the Reform 
Act confers a right of voting upon all occupiers, 
either as owner or tenant of any house or 
building of the clear annual value, either alone 
or with land, of 10/., provided the party has 
been in occupation for twelve months before 
the 31st day of July preceding the registration, 
has resided for six months previously within 
the burgh, or seven miles from the same, has 
been rated to the poor during all the time of 
occupation, and has paid, before the 20th day 
of July, preceding, all rates and assessed 
taxes up to the 5th day of January preceding. 
The receipt of parochial relief forms a dis- 
qualification, but that provision does not extend 
to a county voter. See 2 Wm. IV. c. 45 ; 
6 & 7 Viet. c. 18; 11 & 12 Viet. c. 90; and 
14 & 15 Viet. cc. 14 and 39. 

Borough-courts, private and limited species 
of tribunals, held by prescription, charter or 
Act of Parliament. They are erected in par- 
ticular districts for the convenience of the 
inhabitants, that they may prosecute small 
suits, and receive justice at home. — 19 Geo. 
III. c. 70; 2^3 Wm. IV. c. 74; 1 Bl. 
Com. 80. ^ 

Borough- heads, borough -holders, bors- 
holders, or burs-holders. 

Borough-English, or Postremo-geniture, a 
custom evidently of Saxon origin, and so named 
to distinguish it trom the Norman customs. It 
is supposed to be derived from the Tartars, and 
may be a remnant of the pastoral stiite of, the 
Germanic barbarians, described by Csesar and 
Tacitus. By this custom, then, which is occa- 
sionally met with in burgage tenemental lands, 
if a person have many sons, and then die in- 
testate, the youngest son shall inherit all the 
realty which belonged to his father situated 
within such borough. It is based on the 
assumption that the youngest son, on account 
of his tender age, is not so capable as the 
rest of his brethren to keep himself. Among 
the pastoral tribes, the sons, as soon as they 
attained the proper age, migrated from the 
paternal habitation, with an allotment of cattle, 
to seek a residence elsewhere; the youngest 
son usually continued with his father, and thus 
became the heir to his house. The vulgar 
notion that this custom arose out of the right 
of concubinage which the lord had with his 
tenants’ wives on their wedding night, and that 
therefore the land descended not to the eldest 
son, but to the youngest, who was with greater 
probability the true child of the tenant^ is 
altogether exploded, for there is no evidence of 
such a right having ever existed in England^ 
although it certainly seems to have prevailed 
in Scotland, imtil it was abolished by Malcolm 


III, {Reg. Mag. 1. 4, c. xxxi.), who commuted it 
for a fine, payable on the tenant’s marriage, 
which payment is now known as Marcheta. 

A posthumous son dispossesses his elder 
brother. The custom is found in freeholds 
and copyholds, but without an^ legal difffe- 
rences. The right of representation exists with 
this custom, for, should the younger son die in 
his father’s lifetime, leaving a daughter, she 
will inherit the property. This custom ex- 
tends to estates-tail, but not generally (as 
gavelkind does) to the coll|iteral descent, so that 
where land held in Borough-English descended 
to the youngest son, and he died without issue, 
it was resolved tliat they did not go to the 
younger brother, for 'he custom did not take 
place in the descent between brothers, but the 
eldest brother inherite<f, unless as special cus- 
tom expressly extended it to the collaterals. 
A custom is often annexed to lands in Borough- 
English, that the widow shall have all her 
husband’s lands in dower, and the power of de- 
vising, in order that she may the better provide 
for the younger children, with the care of 
whom she is intrusted. These customs are spe- 
cial, and not propei^ies of the general custom, 
■which should be borne in mind, as many 
authors have treated them as integral parts 
of Borough-English. Borough-English, like 
gavelkind, the law takes particular ^otice 
of; there is no occasion, therefore, to prove 
that such custom actually exists, but simply 
that the lands in question are subject thereto. 
The extension, however, of the custom to the 
collateral line must be specially pleaded. 
This custom, likd gavelkind, cannot be altered 
by any limitation of the parties; therefore 
where A. seised in fee of lands held in Borough- 
English, made a feoffment to the use of himself 
and his heirs male of his body, according to the 
course of the common law, the words ‘ accord- 
ing to the course of the common law’ were 
held void ; for customs, which go with the 
land, and fix and or<|^r the descent of inherit- 
ances, can only be altered by Act of Parliament. 
This custom obtains in the manor of Lambeth, 
Surrey, in the manors of Hackney, St. John of 
Jerusalem in Islington, Heston, and Edmonton 
in Middlesex, and in other counties. 

Borough -sessions, courts established in 
boroughs under the Municipal Corporations 
Act«(5 & 6 Wm. IV. c. 76, amended by 6 & 7 
Wm. IV. c. 105, and 6 & 7 Viet. c. 89). They 
are held by the recorders of the respective 
boroughs once a quarter, or oflener if they think 
fit, and at tiififes to be fixed by them. The juris- 
diction is over such oiSences as are cogni2able 
by the County Sessions, whose powers extend 
to all boroughs which may not have petitioned 
for a separate court by virtue of s. 103 of the 
Municipal Corporations Act. 

Borrowing [!&•. borg, boeh^ A.S., ^ surety, 



BOB— BOU ( 130 ) 


pledge, loan], contracting a loan on security; 
taking money on credit. For the rights and 
duties of borrowers, consult Story on Bail- 
ments, 231, 234, 280. 

'Bortholder, borough’s ealder, or headbo- 
rough, supposed to bo the discreetest man in 
the borough, town, or tithing. By the Saxon 
laws there was a general custom of bail through- 
out the country, by which each man was 
answerable for his neighbour. 

Bortoiagad [fr. dord, Sax. ; donius^ Lat., and 
magady ancj7/a], a housemaid. 

Boscage [[fr. hosco, Ital. ; silva, Lat.], food 
which wood and trees yield to cattle, as 
mast, &c. 

Boscaria, woodhouses or oxhouses, from 
l)OSy Lat. • 

Bosco, de, bois, boys. 

Bosco arso, de, brentwood, or burntwood. 

Bosco Boardi, de, Borhard. 

Boscus [fr. hoscoy Ital. ; hoisy Fr.], all manner 
of wood ; boscus is divided into high wood or 
timber ; hautboy Sy and coppice, or underwoods, 
8ub-ho8CuSy sub-bois : but the high wood is pro- 
perly called saltusj and in FI eta we read it 
maeremiwiu • 

Bossinnus, a rustic pipe. 

Bostar, an ox-stall. 

Bote [fr. boty A.S. ; betaiiy to repair, synony- 
mousswith estoverSy Fr. ; estoffevy to furnish], 
necessaries for the maintenance and carrying 
on of husbandry. The owner of an ^estate for 
life or for years is entitled, unless expressly 
restrained by the terms of the conveyance or 
devise, to reasonable estovi^rs or botes, i. e. 
necessary wood, such as house-bote, plough- 
bote, cart-bote, and hay-bote, or hedge-bote. 
House-bote is a sufficient allowance of wood 
fi'om off the estate to repair or burn in the 
house, and sometimes termed fire-bote ; plough- 
bote and cart-bote are wood to be employed in 
making and repairing all instruments of hus- 
bandry ; and hay-bote or hedge-bote is wood for 
repairing of hays, hedges or fences. 

There was also man-botCy which was a com- 
pensation or amends for a man slain, &c. — 
Lamb. c. xeix. 

Boteless, or Bootless, a vain attempt, with- 
out emendation. 

Botellaria, a butteiy or cellar, in which the 
butts and bottles of wine and other liquors are 
deposited. 

Botha, a booth, stall, or standing in a fair 
or. market. — Mon. Angl. 2 par. fo. 132. 

Bothagium, or Boothagp, cqstomary dues 
paid to the lord of a manor or soil, for the 
pitching or standing of booths in fairs or 
markets. — Baroch. Antiq. 680. 

Bothna, or Buthna, a park where cattle arc 
enclosed and fed; a barony, lordship, &c. — 
Shene.‘:m 

^Botiler of the King [pinhrna regiSy Lat.], 


an officer that provides the king’s wines, who 
(according to Fletay 1. 2, c. xxi.) may, by virtue 
of his office, choose out of every ship laden 
with sale wines, one cask before the mast, and 
one behind. — 25 Edw. III. st. 5, c. 21. 

Bottomry Bond, or Contraet, also Bottom- 
ree, or Bummaree, a species of mortgage or 
hypothecation of a ship, by which her keel or 
bottom is pledged {^partem pro toto) as a secu- 
rity for the repayment of a sum of money. 
If the ship be totally lost, the lender loses his 
money, but if she return safely, he recovers 
his principal, together with the interest agreed 
upon. Such bonds are allowed as valid in all 
trading nations, for the benefit of commerce, and 
as a pretium periculi for the extraordinary 
hazard run. — Abbott on Shippingy p. 2, c. iii. ; 
2 Bl. Com. 457 ; and 1 C. L. M. 616. 

Bovata Terrm, as much land as an ox can 
plough. — Sec OxQANG. 8 bovatce make 1 
carucate. 

Boncho of Court, or Budge of Court, a 

certain allowance of provision from the king 
to his knights and servants, who attended him 
on any military expedition. 

Boverium, or Boveria, an ox-housc. 
Bovettus, a young steer, or castrated bullock. 
Bought and Sold Notes. The practice of 
licensed brokers is to keep books wherein they 
enter the teims of any contract they effect, and 
the names of the parties. Such entry, when 
signed by the broker, is a contract legally 
binding, as whfcn the broker fof a seller treats 
with a buyer, he is deemed the agent of both. 
It is the custom for the broker to deliver a 
transcript or memorandum of the entry in his 
book to each party, which is called a bought or 
sold notCy the bought note being given to the 
seller, and the sold note to the buyer. But 
this is stated conversely in some of the books. 
As these notes contain the essential parts of 
the bargain, they will suffice in the absence 
of a corresponding entry in the broker’s book ; 
but if these notes describe the particulars 
differently or incorrectly, as one species of 
goods for another, or erroneously state the 
terms, no contract arises, and a variation of 
this nature cannot be corrected by a reference 
to the broker’s book. — 2 Selw. N. P. 87 3. 

Bough of a Tree, a ^mbol which gave seisin 
of land, to hold of the donor in capite, 

Bovioula, a heifer, or young cow. 

Bound, or Boundary [fr. bomsy honey Fr., a 
limit], the utmost limits of land, whereby* 
the same is known and ascertained. See 
Abuttals. 

Boundaries of Counties, &c. See the 
Boundary Act, 2 & 3 Wm. IV. c. 64, as to the 
^divisions of counties, and the limits of cities 
and boroughs in England and Wales, in so far 
as respects the election of members to serve in . 
Parliament. 



( 181 ) BOir^BM 

• 4 ' 


Botind-Bailijffii, officem who airest debtor^) 
<&c.) and who enter into bonds fbr their good 
behaviour. The vulgar phrase *bum-bailifF* 
is, perhaps, a corruption of this word, which 
see. 

Bounty, a premium paid by Government to 
the producers, exporters, or importers of cer- 
tain articles, or to those who employ ships in 
certain trades, with a view of encouraging the 
establishment of some new branch of industry, 
or of fostering and* extending a trade that is 
believed to be of paramount importance. 
Bounties have been generally abolished. The 
^stem of bounties has been shown to be 
erroneous by the beat political economists. 

Bounty of Gueen Anne, a royal charter, 
which was confirmed by 2 Anne, c. 11, where- 
by all the revenue of first-fruits and tenths is 
vested in trustees for ever, to form a perpetual 
fund for the augmentation of poor livings. 
After the appropriation of the revenue arising 
from the payment of first-fruits and tenths to 
the augmentation of small livings, it was con- 
sidered a proper extension of this principle to 
exempt the smaller livings from the incum- 
brance of those demands ; and for that end, the 
bishops of each diocese were directed to en- 
quire and certify into the Exchequer, what 
livings did not exceed 50/. a year, according 
to the improved value at that time ; and it was 
further provided that such livings should be 
discharged fropi those dues in future. It has 
been still further regulated by subsequent 
statiftes ; viz. 5 Anne, c. 24 ; 6 Anne, c. 27 ; 

1 Geo. I. st. 2, c. 10; 3 Geo. I. c. 10; 43 
Geo. III. c. 107; 45 Geo. III. c. 84, s. 4* 1 
& 2 Wm. IV. c. 45 ; 1 & 2 Viet. cc. 20, 23, 
ss. 3, 4; c. 106, ss. 72 & 119 ; c. 107, a. 10; 

2 & 3 Viet. c. 49 ; 3 & 4 Viet. cc. 20 & 113, 
s. 76 ; 4 & 5 Viet. c. 39, s. 4 ; and 6 & 7 Viet, 
c. 37. 

These trustees were erected into a cor- 
poration, and have authority to make rules and 
orders for the distribution of this fund. The 
principal rules established by them are, that 
the sum to be allowed for each augmentation 
shall be 200/. to be laid out in land, which 
shall be annexed for ever to the living ; and 
that this donation shall be made, first, to all 
livings not exceeding 10/. a year, then to all 
livings not above 20/., and so in order, whilst 
any remain under 50/. a year. But when any 
jorivate benefactor advances 200/. the trus- 
tees give another 200/. for the advancement 
of any living not above 45/. a year, though it 
may not belong to that class of livings which 
th^ are then augmenting. 

By the 46 Geo. III. c. 183, a very noble 
donation of 6,000/. a year was granted for the^ 
augmentation of small livings not exceeding 
150/. a year. The statute enacts that aU such 
livings may be discharged from the payment 


of the land-tax, without any consideration for 
it, provided the whole annud account shall not 
exceed 6,000/.—! JBf/. Com. 285 ; 2 BurrCa 
Ee. L. 260. 

Bow-bearer, an tmder ofilcer of the forest, 
whose duty it is to oversee and true inquisi- 
tion make, as well of sworn men as unsworn, 
in every bailiwick of the forest; and of all 
manner of trespasses done, either to vert or 
venison, and cause them to be presented with- 
out any concealment, in the next court of 
attachment, &c. — Croinpt* Juris. 201. 

Bowling, game of, legalised by 8 & 9 Viet, 
c. 109. 

Bowyers, manufacturers of bows and shafts. 
An ancient company of the city of LondoUi— 
12 Edw. IV. c. 2; i6 Hen. VIII. c. 6; 
8 Eliz. c. 10. 

Bracelets, hounds or beagles of the smaller 
or slower kinds. 

Braoenarius, a huntsman or master of the 
hounds. 

BraoetUS, a hound.— -A/bn. Ang. t. 2, p. 
283. 

Braohylogy [fr. and Xoyoc,Gk.], the 

method of expressing a sentence or argument 
concisely. 

Bracinum, a brewing; the whole quantity 
of ale brewed at one time, for which tolsestor 
was paid in some manors. Brecina, a brew- 
house. 

Bracton, the author of the treatise entitled 
De Legibiis et Consuetudinibus Anglice. Brac- 
ton’s book, compared with that of GlanvilJe, 
is a voluminous work. It is divided into five 
books, and these into tracts and chapters. See 
2 Reeves' Hist. c. viii. p. 86, note («), for an 
analysis of the several divisions of the chap- 
ters, and a complete digest of the contents of 
this venerable code. If this law-treatise had 
been printed with such divisions and notifica- 
tion of its contents as are given in the note 
referred to, the arrangement of the whole 
would have struck the eye as distinctly as it 
does the understanding upon perusal ; it 
being, in truth, a comprehensive and particu- 
^r account of the law, digested with a strict 
adherence to method and system. Consist- 
ently with the extensiveness and regularity of 
the plan, the several parts of it are filled with 
a copjpus and accurate detail of legal learning. 
The rules of property are explained ; the pro- 
ceedings in actions, through ^e minutest steps, 
are investigated and developed; while every 
proposition ia* supported by fair deduction, or 
coiToborated by the authority of some ad- 
judged case, so that the reader never fails of 
deriving instruction or amusement from the 
study of this scientific treatise on our ancient 
laws and customs. Bracton was deservedly 
looked up to as tlm first source of legal know- 
ledge, even down* to the time of Lord Coke, 

K 2 
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who seems to have made this author his guide 
in all enquiries into the foundation of our law. 

The author of this work is usually styled 
Henry de Bracton ; though he passed, as fancy 
or mistake may have dictated, by the names of 
Brycton, Britton, Briton, Breton. He is said 
to have lived at the latter part of the reign of 
Henry III. There is internal evidence that 
the book was written before the fifty-second 
year of this king j for it takes no notice of the 
writ of entry in the jwst, nor of the regula- 
tions about distresses, attachments, guardians 
in socage, and other points, made by the 
statute of Marlbridge; and as he quotes a case 
in the forty-sixth year of this king, it must 
follow that the book was written, or, at least, 
received the author’fl||last hand, some time 
between that and the fifty-second year. It is 
said that Bracton was a judge, and, speaking of 
some judges of his time, he calls them in- 
sipientes, et minus doctos, qui cathedram ju- 
dicandi ascendunt antequam leges didiceriiit. 
i^Brac. I.) — Hales' Hist. p. 189. In Lincoln’s 
Inn Library is an ancient MS. copy of Brac- 
ton, which is said to be more correct than the 
printed copies. ' 

Brahmen, Brahmin, Brahman, or Bramin, 
a divine, a priest, the first Hindu caste. 

Branding in the hand or face with a hot 
iron. A punishment inflicted by law for 
various offences, after the offender had been 
allowed benefit of clergy. Abolished by o 
Geo. IV. c. 38. 

Brasiator [fi*. hrasium, Lat., malt], a malt- 
ster, a brewer. — Old llecord^, 

Brasium, malt. 

Brawling [fr. hraiUery Fr., freq. of hraire, 
to cry], the offence of quarrelling, or creating 
a disturbance in the church or churchyard. 
Therefore mere quarrelsome words, which are 
neither an affray nor an offence in any other 
place, are penal here. It was enacted by 5 & 
6 Edw. VI. c. 4, that if any person shall, by 
words only, quarrel, chide, or brawl in a 
church or churchyard, the ordinary shall sus- 
pend him, if a layman, ab ingressu ecclesive 
(from the entrance of the church) ; and if a 
clerk in orders, from the ministration of his 
oflice during pleasure. And if any person in 
such church or churchyard proceed to smite or 
lay violent hands upon another, he shall be 
excommunicated ipso facto ^ or if ho ‘strike 
him with a weapon, or draw any weapon with 
intent to strike, he shall, besides excommuni^ 
cation, upon conviction by a jury, have one of 
his ears cut off, or, if he have no ears, be branded 
with the letter ‘ F ’ in his cheek. But this 
punishment was repealed by 9 Geo. IV. c. 31, 
s. 1. "With respect to the malicious or con- 
temptuous disturbance of a congregation, or 
molestation of a minister during the celebra- 
'tiop of divine sendee, see 1 jtf. c. 3 ; and 1 I V. 


^ M. c. 18; also 52 Qeo. III. c. 155, s. 12 ; 4 
Bl. Can. 145. By 28 & 24 Viet. c. 32, 
the jurisdiction of Ecclesiastical Courts in 
England and Ireland, in suits for brawling, is 
abolished as against persons not in holy orders, 
and persons guilty of riotous, violent, or in- 
decent behaviour in churches and chapels of the 
Church of England or Ireland, or in any chapel 
of any religious denomination, or in England in 
any place of religious worship duly certified 
under the provisions of 18w& 19 Viet. c. 81, or 
in churchyards or burial grounds, on conviction 
before two justices are liable to a penalty of 
not more than 5/., or imprisdhment for any 
term not exceeding two months. 

Breach of close, an unwarrantable entry on 
another’s land; for every man’s land is in the 
eye of the law inclosed and set apart from his 
neighbour’s, and that either by a visible and 
material fence, as one field is divided from 
another by a hedge, or by an invisible bound- 
ary, existing only in the contemplation of law, 
as when one man’s land adjoins to another’s in 
the same field. Every such entry or breach 
of a man’s close carries necessarily along with 
it some damage or other; for, if no other 
special loss can be assigned, yet still the words 
of the writ itself specify one general damage, 
viz. the treading down and bruising his herb- 
age. — Cro. Eliz. 420. 

Breach of covenant, a violation of an agree- 
ment contained in a deed either to do or not to 
do some act ;• it is a civil injury. — 3 Bl. 
Com. 155. . 

Breach of duty, the not executing any 
ofl&ce, employment, trust, &c., in a proper 
manner ; for every person who undertakes the 
duties of any office, &c., contracts with those 
who employ and trust him to perform it with 
integrity, diligence, and skill ; and if by his 
want of either of those qualities any injury 
accrues to individuals, they have therefore 
their remedy in damages by an action. — 3 Bl. 
Com. 163. 

Breach of peace, offences agtiinst the pub- 
lic, which are either actual violations of the 
peacq, or constructive violations, by tending to 
make others break it. Both of these species are 
either felonious or not felonious. The felonious 
breaches are: (1) The riotous assembling of 
twelve persons or more, and not dispersing 
upon proclamation. (2) The riotous demolish- 
ing of churches, houses, buildings, or machinery 
(24 & 25 Viet. c. 97, ss. 11 and 12). (3) 
Maliciously sending, delivering or uttering, or 
directly or indirectly causing to be received, 
knowing the contents thereof, any letter or 
writing threatening to kill or murder any 
person (24> & 25 Viet. c. 100, s. 16). The 
"remaining offences are not felonious. (4) 
Affrays. (5) Riots, routs, and unlawful as- 
semblies, which must have three persona at 
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least to constitute them. (6) Tumultuously 
petitioning) which was carried to an. enor- 
mous height in the times preceding the great 
rebellion, wherefore by 18 Car. II. st. 1, 
c. 5, it is enacted that not more than twenty 
names shall be signed to any petition to 
the King or either House of Parliament 
for any iteration of matters established by 
law in church or state, unless the contents 
thereof be previously approved, in the coun- 
try by three justices, or the majority of 
the grand jury at the assizes or quarter ses- 
sions, and, in London, by the Lord Mayor, 
aldermen, and* common council; and that no 
petition shall be delivered by a company of 
more than ten persons, on pain in either case 
of incurring a penalty not exceeding 100/. and 
three months’ imprisonment. (7) Forcible 
entry or detainer, which is committed by 
violently taking or keeping possession of lands 
or tenements with menaces, force, and arms, 
and without the authority of the law. (8) 
Biding, or going armed, with dangerous or 
unusual weapons, terrifying the good people of 
the land. (9) Spreading false news (12 
Kic. II. c. 11). (10) False and pretended 

prophecies, with intent to disturb the peace, 
as they raise enthusiastic jealousies in the 
people, and terrify them with imaginary fears. 
These are the actual breaches of the peace ; 
the remaining are constructive. (11) Chal- 
lenges to fight, either by word or letter, or being 
the bearer df such challeng«s. (12) Libels, 
which, taken in their largest and most exten- 
sive sense, signify any writings, pictures, or 
the like, of an immoral or iUegal tendency; 
but in the sense of a constructive breach of 
the peace, they are malicious defamations of 
any person, and especially a magistrate, made 
public by either printing, writing, signs, or 
pictures, in order to provoke him to wrath, or 
expose him to public hatred, contempt, and 
ridicule. Consult 6 & 7 Viet, c. 96, amending 
the law respecting defamatory words and libels; 

4 Bl, Covii. c. 11 ; and 4 Steph. Com. cap. x. 

Breach of pound, the breaking any pound 
or place where cattle or goods distrained are 
deposited, to rescUe such distress ; it is an 
indictable offence. See Pound Breach. 

Breach of prison, an escape by a prisoner 
lawfully in prison. 

Breach of promise, a violation of one’s 
word or undertaking, such as the breach of 
the condition of a bond, <&c. 

Breach of trust, a violation of duly by a 
trustee, executor, or other person in a fidu- 
ciary position. The Court of Chancery has 
adopted two principles in regard to the liability 
consequent upon a breach of larust ; Ist. That 
with a view not to deter persona from unde:^ 
taking a trust, the Court is extremely liberal, 
and will so determine as not to strike terror 


into persons acting for the benefit of others, 
and not for their own ; and will endeavour to 
rotect a trustee from any mischief that may 
appen from a misapplication of trust-money, 
and where executors intend fairly to discharge 
their duty, the Court wiU not hold them liable 
upon slight grounds* 2ndly. That care must 
be had to guardagainst an abuse of their trust. — 
13 Vea. 410. See 20 & 21 Viet. c. 54. 

Breaking of arrestment, an action wherein 
it is narrated, that though arrestment was laid 
out, payment neverthelei^ was made ; the pur- 
suer, therefore, concludes that the breaker 
shotdd refound him, and besides should be 
punished according to law.— Diet, 

Brecca [fr. breehe^ Fr.], a breach or decay. 
Brecina. See Bracinum. 

Brede, broad, also deceit. — Braet. 

Bredwite [fr. bread and wite. Sax.], a fine 
or penalty imposed for defaults in the assize of 
bread. — Paroch. Antiq. 114. 

Brehon, the Irish name for a Judge. 

Brehon law, a rule of right, unwritten, but 
delivered by tradition from one to another, in 
which oftentimes there appeared great show of 
equity in determining the right between party 
and party, but in many things repugnant quite, 
both to God’s laws and man’s. This law was 
formally abolished, 40 Edw. III., it being unani- 
mously declared to be indeed no law, but a 
lewd custom crept in oflater times.— /Spenser’s 
State of Ireland^ p. 1518 ; Hale's Hist. p. 217 ; 
1 S. /S.*82. 

Brenagium, a payment in bran, which 
tenants ancient^ made to feed their lords’ 
hounds. 

Brephotrophi, curators of places for re- 
ceiving foundlings. 

Bresina, wether-sheep. — Mon. Ang. t. 1, 
c. 406. 

Bretoyse, or Bretoise, the law of the Welsh 
marches, observed by the Ancient Britons. 

Bretwalda {tvielder), ruler of the Britons. 

Breve, a writ, by which a person is sum- 
moned or attached to answer an action, com- 
plaint, &c., or whereby anything is commanded 
to be done in the courts, in order to justice, 
&c. It is called breve^ from the brevity of it, 
and is addressed either to the defendant him- 
self, or to the Chancellors, Judges, Sheriffs, or 
other officers.— /S'toe, de verb * Breve,' 

Breve judieiale debet sequi suum originale^ 
et aecessorium suum prineipale.-^Jenk. Cent. 
292. — (A judicial writ ought to follow its 
original, and an accessory its principal.) 

Breve ita^ieitur^ quia rem de qvA agitur, et 
intentionem petentis, paucis verbis breviter enar^ 
rat. — 2 Inst, 39. — (A writ is so called because 
it briefly states, in few words, the matter in 
dispute, and the object of the party seeking 
relief.) 

Breve judicially mn caditpro defectuformce.’^ 
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Jenh. Cent, 43.-— (A judicial writ foils not 
through defect of form.) 

An original writ {breve onginale) is a man- 
datoiy letter iasuing out of the common law 
jurisdictiou of the Coiu't of Chancery under the 
Great Seal, and in the Queen’s name, addre^d 
to the sheriff of the county where the iiyury 
is alleged to have been committed, containing 
a summary statement of the cause of complaint, 
and requiring him to command the defondant 
to satisfy the claim ; and on his failure to 
comply, then to sumnmn him to appear in one 
of the Superior Courts of Common Law, there 
to account for his non-compliance. Jn some 
cases, however, it omits the tbrmer alternative, 
and requires the sheriff simply to enforce the 
appearance- It was formerly essential to the 
due institution of all actions in the Superior 
Courts, that they should commence by original 
writ; in the case of real actions tliis is still 
necessary, but not so in personal actions (2 
Win. IV. c. 39), which commence by writ of 
summons as enacted by the second sec. of I & 
2 Viet. c. 110; neither is an original writ 
issued in the mixed action of ejectment, which 
is commenced by a writ pi\!*suaut to the C. L. 
P. Act, 1852. Judicial writs are those issued 
8ub.sequently to the original writ out of a Court 
of Common Law, during the progress of an 
action. They issue under the seal of the 
Court, and not under the Great Seal of 
England, and are tested not in the Queen’s 
name, but in that of the chief, or, if tiiere be 
no chief, of the senior puisne judge. — 3 Bl, 
Com. c. xix. 

Breve perquirere, to purchase a writ or 
license of trial, in the King’s courts, by the 
plaintiff, quihreveperquisivit^ whence the usage 
of paying 6.*?. Sd. hne to the Crown where the 
debt is 40/., and of 10.s. where the debt is 
100/., <fec., in suits and trials for money due 
upon bond, <fec. 

Breve de recto, a writ of right or license 
for a person ejected out of an estate, to sue for 
the possession of it when detained from him. 

Brevet, a commission conferring on an officer 
a degree of rank immediately above that which 
he holds in his particular regiment ; without, 
however, c-onveying a power to receive the 
corresponding pay. Brevet rank does not exist 
in the royal navy, and in the army it neither 
descends lower than that of captain, noit. as- 
cends above that of lieutenant-colonel. 

Brevia Magistralia, official writs foamed by 
the Clerks in Chancery to meet new injuries, 
to which the old forms of action rfere inappli- 
cable. — 4 KeereSf 426. 

Brevia^ tarn originalia quam judicialia^ pa-' 
tiuntar Anglica nominu. — 10 Go. 132. — (Writs, 
as well origmal as jud,icial, bear English nmnes.) 

Brevia seleota, abbrev., Brev, Bel. [Ut.], 
clmeo wtits ot processes. r 


0 

Brevia teetata, written memoranda, intro- 
duced to perpetuate the tenor of a oouveyauce 
and investiture, when grants by ]>arol became 
productive of dispute and uncertainty. To this 
end the persons who attended as witnesses were 
registered in the deed, and this was anciently 
done without their own signatures (writing not 
then being a general accomplishment), for they 
merely heard the deed read, and then the clerk 
added their names in a sort of memorandum, 
thus, ‘ hijs testibusy Johanne Mooroy Jacobo 
Smithy et alue ad hanc reni convoco/ia.’— The 
modern system of conveyancing is an elaborate 
extension of these brevia testates, — 2 Bl. Coni, 
307. 

Brevibus et rotuUs Uheorandis, a writ or 
mandate to a sheriff to deliver to his successor 
tlie county, and the appointmeirts, with the 
rolls, briefs, remembrance, and all other things 
belonging to his office, — Meg. Orig. 295, 

Bribery [fo. bribery Fr., to devour oi* eat 
greedily], the taking by, or giving to, a person 
in a judicial or public office, of any fee, gift, 
reward, or brocage, to influence his behaviour 
in his office, or the taking or giving a reward 
for appointing another to .a jmblic po.sition. 
As to bribery at elections for members of Par- 
liament, see 17 & 18 Viet. c. 102, continued 
and amended by 19 & 20 Viet. c. 84; 21 & 22 
Viet. c. 87 ; and 22 & 23 Viet. c. 48. 

Bribour [fo. bribeury Fr.], a pilferer of other 
men’s goods. — 28 Edw. IJ. c. 1. 

Bricks, the duties of excise »n, were re- 
pealed by 13 & 14 Viet. c. 9. 

Brioolis, an engine by which walls, were 
beaten down. — Blount. 

Bridewell, a house of correction, not under 
the sheriff’s charge. 

Bridge [y€0Mpa, Gk.; ponSy Lat.; 6nc,Sax.], 
a building of brick, stone, wood, or iron, 
erected across a river, ditch, valley, or other 
place, for the common ease and benefit of 
travellers. Public bridges, which are of 
general convenience, are of common right 
to be repaired by the whole inhabitants of 
that county in which they lie. If the bridge 
be within a city or town corporate, the in- 
habitants of such city and town corporate 
shall repair it ; if within a riding, the inhabit- 
ants of the riding shall repair it. The inhabit- 
ants of a county, &c., are, therefore, bound to 
repair every puldic bridge within it ; unless, 
when indicted for the non-repair of it, they 
can shew by their plea that some other person 
is liable, ratione tenures ; and every bridge in 
a highway is, by 22 Hen. VIII, a 5, deemed a 
public bridge for this purpose. H part of a 
bridge be within one county, &o., and the other 
part within another county, &c., each party 
aS;all repair that part of the bridge which is 
within it. Besides the bridge, the county is 
bound to repair 300 yards of the road adjoin- 
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ing either end of it. As to the offence of 
pulling down, throwing down, or destroying 
a bridge, see 24 & 26 VtcL c. 97, ss. 29 
and 33. 

Bridg^-masters, persons chosen by the 
citizens, who hare certain fees and profits 
belonging to their ofiice, as in the case of 
London Bridge. — Zex. Lond. 283. 

Brief [fr.^^vis, Lat.; brief ^ Dutch; a letter], 
an abbreviated statement of the pleadings, 
proofs, and affidavits at law, or of the bill, 
answer, and other jnticeedings in equity, with 
a concise narrative of the facts and merits of 
the plaintiff’s ease, or the defendant’s defence, 
for the instruction of counsel at the trial or 
hearing. Arrangement and compression with- 
out any material omission should be carefully 
attended to in the preparation of briefs. 

Brief al’evesque, a writ to the bishop which, 
in quare impedit^ shall go to remove an incum- 
bent, unless he recover or be presented 
Ute.-^l Keb. 386. 

Brief out of the Chanoery, a writ or 
command to a judge that he examine by an 
inquest, whether a man be nearest heir. — Scotch 
Law. 

Brief of distress, an obsolete writ, which 
issued out of Chancery after decree obtained 
against any landlord to distress his readiest 
goods, according to the old custom. — Ibid. 

Brief of mortancestry, that which is used 
for entering of all heirs of defuncts. — Ibid. 

Brief, papal, the Popc’q letter upon matters 
of discipline. 

Brie& for collecting charities, licenses to 
make collection for repairing churches, restoring 
loss by fire, &c. — 4 Anne^ c. 14. 

Briga [fr. brigucy Fr.], debate, contention. 

Brigandine [/onm, Lat.], a coat of mail or 
ancient armour, consisting of numerous jointed 
scale-like plates, very pliant and eaj^ for the 
body, mentioned in 4 5 P. & M. c. 2 ; 

Jer. xlvi. 4, and U. 3. 

Brigantes, the ancient name for the in- 
habitants of Yorkshire, Lancashire, Durliam, 
Westmoreland, and Cumberland. 

Brigbote, or Brug-bote [fr. hrig^ Sax.; 
pontuSy Lat. ; and botCy conipensatio'jy the con- 
tribution to the repair of bridges, walls, and 
castles, which by the old laws of the Anglo- 
Saxons might not be remitted. — Fletay 1. 1, 
c. xlvii. 

Broad-arrow, used as a Government mai'k, 
is thought to have had a Celtic origin ; and 
the so-called arrow may be the — ^ as d, the 
broad a of the Druids. This letter was typical 
of superiority either in rank and authority, 
intellect or holiness ; and is believed to have 
stood also for king or prince. See 39 <& 40 
Qeo. IIL c. 89; 65 Qeo. HI. c. 127. # 

Br^arrie, Bixgary, Beigary, or Bai^ary, 
a grain merchant in India. 


Bristol bargain, where A lends B 1,000L 
on good security, and it is agreed that 5001., 
together with int^est, shall be paid at a time 
stated ; and as to the other 5001., that B 
in consideration thereof, should pay unto A 
1001. per anmm for seven years, 

British Columbia, the territory on the 
North-west coast of North America, commonly 
known by the designation of New Caledonia. 
Its government is provided for by 21 22 

Viet. c. 99. 

Britton. The small French tract under the 
name of Britton is thought to have been com- 
posed under the direction of Edward I. The 
singular form of it seems to countenance such 
a supposition ; for th* contents of the whole 
book are put into the king’s mouth, and the 
law so delivered has the appearance of being 
promulgated by the immediate voice of the 
sovereign. This work is shorter than Fleta, 
and is little more than a compendium. It is 
attributed by some to John Breton, who was 
Bishop of Hereford and a judge ; but as he 
died in the third year of this king’s reign, and 
this treatise takes notice of statutes made in 
the 13th, the tnith^of this account is justly 
doubted. By others it is considered as nothing 
more than an abridgment of Bracton, with the 
subsequent alterations that had been made in^ 
the law ; and that it is called Britton, as one 
of the names of Bracton himself. 

This French tract, as it is written in the 
language which the law spoke for many yeai'S 
after, engages the curiosity of a modem reader 
in a particular manner. In the writings of 
Bracton and Flefa everything is seen as it were 
through a cloud, disguised in the terras and 
phraseology of the Latin tongue ; whereas 
Britton addresses you in tlie technical, proper 
style of the law : you here perceive a deter- 
minate meaning, conveyed in precise terms, 
and are enabled to form an opinion from it; 
with more confidence and certainty. — 2 Meeves, 
c. xi. p. 280. 

Brocage, the wages or hire of a broker ; also 
termed BrokeragCy 12 K. II. c. 2. 

Brocella [fr. bruacay obs. Lat.; h'OCCf Fr.], 
a wood, a thicket or covert of brushes and 
brushwood, hence brouce of wood, and bg^sing, 
of cattle. * 

Brocha [fr. brochcy Fr.], an awl or large 
packing needle ; also a spit, b^ce to broach^ 
or pierce a barrel. 

Broebia, a great can or pitcher.— 

1. 2, t. 1, c. vi. 

Brode-biftl^eimy, or broad-lial^^exuiy. See 

Bord-halfpenny. 

Broken stowage, that space in a idup which 
is not filled by her cargo. 

Broker [fr. broceury Fr, ; tritoTy Lat. ; a pei> 
son who breaks into small pieces], an agent 
employed to make bargains and contracts 
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between other persons in matters of trade, 
commerce, and navigation, for a compensation 
commonly called a brokerage. Domat has 
given (B. 1, tit. 17, s. 1, art. 1) a very fuU 
and exact description, according to the sense of 
onr law i * The engagement (says he) of a 
broker is like to that of a proxy, a factor, and 
other agent ; but with this difference, that the 
broker being employed by persons who have 
opposite interests to manage, he is, as it were, 
agent both for the one and the other, to nego- 
tiate the commerce, or affair in which he 
concerns himself. Thus his engagement is 
twofold, and consists in being faithful to all the 
parties, in the execution of what each one of 
them entrusts him with. And his power is not 
a trust, but to explain the intentions of both 
parties, and to negotiate in such a manner as 
to put those who employ him in a condition to 
treat together personally.’ 

Where he is employed to buy or sell goods, 
he is not entrusted with the custody or posses- 
sion of them, and is not authorised to buy 
or sell them in his own name. He is strictly, 
therefore, a middle-man, or intermediate ne- 
gotiator between the parties, and for some 
purposes (as that of signing a contract within 
the Statute of Frauds) he is treated as the agent 
i>f both parties, but primarily he is deemed 
merely the agent of the party by whom he is 
originally employed. A broker being person- 
ally confided in, cannot ordinarily delegate his 
authority to a sub-agent or clerk under him, 
or to any other person, unless the principal 
give an assent, either expressed or implied, 
thereto. A broker differs froin an auctioneer 
in two respects ; a broker may buy as well as 
sell, but an auctioneer can only sell ; a broker 
cannot sell personally at public auction, for 
that is the appropriate function of an auctioneer, 
but he may sell at private sales, which an 
auctioneer (as such) does not. 

There are various sorts of brokers now ein - 
ployed in commercial affairs, whose transactions 
form, or may form, a distinct and independent 
business. Thus, for example, there are ex- 
change and money-brokers, stock-brokers, 
ship-brokers, and insurance-brokers, who are 
respec^vely employed in buying and selling 
bills of exchange, or promissory notes, railway- 
scrip, goods, stocks, ships, or cargoes ; or in 
procuring freights or charter parties. The <jha- 
racter of a broker is also sometimes combined in 
the same person with that of a factor. In such 
cases, we should carefully distinguish between 
his acts in the one character and in the other, as 
the same rules do not always apply to each. 
See Factor. The Komans called brokers 
Proxeneto}. — Dig. Lib, 50, tit. 14, 1. 2 ; Store's 
Comm, on Agencg^ p. 24. 

Brokers in London must be admitted by the 
X/>rd Mayor and aldermen, pf.ying 5A on ad- 


mission, and a like sum annually under a 
penalty of 100/. They are also required to 
take an oath, and enter into a bond for the 
observance of certain regulations. A broker, 
who is not duly qualified, cannot recover any 
compensation. — 6 AnnOf c. 16 ; 57 Oeo. Ill, 
c. 60. 

Brokerage, the commission or per centage 
paid to brokers on the sale or purchase of bills, 
funds, goods, <&c. 

Brok, an old sword or dagger. 

Brooke’s (Sir Bobert) Abridgment, a 
work printed in 1568, and an improvement on 
the plan of Statham and Fitzherbert. The 
cases are here arranged with more strict regard 
to the title ; but the order in which they are 
strung together is very little better, being 
generally guided only by the chronology. 
He observes one method which contributes 
in some degree to draw the cases to a point ; 
he generally begins a title with some modern 
determination in the reign of Henry VIII., as a 
kind of rule to guide the reader in his progress 
through the heap of ancient cases which follow. 
He abridges, with great care, in the language 
of his own time, sometimes adding a short 
observation, or qucBre^ furnished by the expe- 
rience of later times. So that, upon the whole, 
the substance of the year-books, to which it is 
an excellent repertory, is conveyed in this one 
volume, in a style and manner more generally 
acceptable than the original. This has the 
praise of beings tfie most cc^rrect of these 
works. — Foster. However, such works, with 
all their use, can rarely be ultimately relied 
on; ^he opinion of a court can hardly be so 
abridged as to convey all the circumstances 
which had their weight in a determination; 
something will escape in the transfusion. As 
fill’ as the nature of their design can go, they 
are of excellent use ; and the full extent of 
their design was not tried till the very method- 
ical work of Mr. Justice Kolle appeared, and 
the modern ones of Bacon and Comyns. An 
application to such a work as this to compre- 
hend the great outline and extent of any branch, 
and a patient reading of the particular cases 
reported at length, more minutely to discern 
the grounds and principles upon which they 
were adjudged, is an union of labours which is 
necessaiy to form clear conceptions of the law.— - 
5 Reeves, c. xxxv, p. 244. 

Brossus, bruised or injured with blows, 
wounds, or other casualty. — Cowel. 

Brotl^l bouses [fi*. bordel, Fr.], lewd places, 
the habitation of prostitutes. They were for- 
merly allowed in certain places, and especially 
on the Bank Side, in Southwark, where they 
had signs before their doors in like manner as 
ifins and ale houses. By 14 Bic. 11. it was 
enacted that no stews or brothel houses should 
be kept in Southwark, but in the common 
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places appointed therefor. Of these, before 
the reign of Hen. VII., there were eighteen 
allowed ; but the king for a long time forbad 
them. Afterwards, twelve, and no more, were 
permitted. But finally. Hen. VIII. by pro- 
clamation, in the d7th year of his reign, 
suppressed them all. And so odious were 
they become, that in leases of houses an express 
condition was inserted, that the lessees should 
not suffer, harbour, or keep any lewd woman 
within the said house, &c. Any person going 
to these places is subject to be imprisoned till 
he give security for good behaviour. — 4 
Inst. 205. See Bawdy House. A brothelman^ 
or horelman^ was a loose, idle fellow ; a fer^e 
hordelier, or brothelier, a common woman. 

Brother-in-law, a wife’s brother or a sister’s 
husband. There is not any relationship, but 
only affinity, between brothers-in-law. 

Bmdhote. See Brigbote. 

Bmdkop [fr. brautkavfy Low Sax., pur- 
chase], betrothment. 

Bmere [m’ca, Lat., heath], heath-ground. 

Bmeria [fr. brcsr, Sax., briar], thorns, 
briars, heath. — Par. Ant. 620. 

Bruilletus, a small coppice or wood. 

Bruilllis [fr. breilf breuil, Fr., a thicket], a 
clump of trees in a park or forest. 

Bruneta. See Burneta. 

Brusoia, a wood. — Mon. Ang. t. 1, fol. 773. 

Bubbles [fr. bobbel, Dutch], projects started 
by dishonest individuals to cheat and rob the 
public. The South-Sea project, and the Rail- 
way mania, for examples. The 6 Geo. I. c. 18, 
punished such fraudulent undertakings; but 
the act was partly repealed by G Gec^ IV. 
c. 91 ; and the 6 Geo. IV. c. 91 and 4 & 5 
Wm. IV. c. 94 arc repealed by 1 Viet. c. 73. 

Buoinus, a military weapon for a footman. 

Bucklaiium, a buckler. — 26 Edw. I. m. 8. 

Buokstall, a toil to take deer. — 4 Inst. 306. 

Buckwheat, a French wheat, called in Es- 
sex brank, and in Worcestershire, cmp. — 15 
Car. 11. c. 5. 

Budget {The). The Chancellor of the Ex- 
chequer makes one general statement every year 
to the House of Commons, which is intended to 
present a comprehensive view of the financial 
condition of the country. Sometimes there 
are preliminary, or supplemental, or occasional 
speeches; but the great general statement 
of the year has, for a long time past, been 
quaintly called ‘ the Budget,’ from the IVench 
bougettCy by a common figure of speech, putting 
the name of that which contains, to signify the 
thing contained. The annual speech known 
by that appellation embraces a review of the 
income and expenditure of the last, as compared 
with those of preceding years ; remarks upon 
the financial prospects of the country; an ^- 
position of the intended repeal, modifications, 
or imposition of taxes during the season, and 


a detail of the public expenditure during the 
current period, with its grounds of justification- 
Dod^s Pari. Comp. 

Buggery [fr. bugarone^ or bugg^arSy Ital.], 
a detestable and abominable sin, amongst 
Christians not to be named, committed by 
carnal knowledge against the ordinance of the 
Creator and oHer of nature, by mankind with 
mankind, or with brute beast, or by woman- 
kind with brute beasts.-— 3 Inst. 58 ; 24 & 25 
Viet. c. 100, s. 61. 

Buildup, a house o^ other erection. In 
order as much as possible to prevent the 
damage consequent upon fires happening in 
crowded streets, the 7 & 8 Viet. c. 84, and 
9 & 10 Viet. c. 5, Uf ually called the Building 
Acts, were passed. They are confined in their 
operation to the metropolis and its neighbour- 
hood. See also 18 & 19 Viet. c. 122. 

As to setting fire to, and other injuries to 
buildings, see 24 & 25 Viet. c. 97, ss. 1—11. 

Building lease, a demise of land for a long 
term of years, the lessee covenanting to erect 
certain edifices thereon according to specifica- 
tion. As to such leases of settled estates, see 
19 & 20 Viet. 120, and 21 & 22 Viet. 
c. 77. 

Bui, in the ancient Hebrew chronology, the 
eighth month of the ecclesiastical, and the 
second of the civil year. It has since been 
called Marshevany and answers to our October. 

Bull [fr. bulluy Lat., a stud or boss], a brief 
or mandate of the Pope or Bishop of Rome, so 
called from the seal of lead or gold affixed to it, 
upon which was engraved on one side an image 
of St. Paul on Bie right of a cross, and that of 
St. Peter on the left, and on the other the 
Pope’s name, and the year of his pontificate. 
To procure, publish, or put in use any of 
these is made treason by 13 EHz. c. 2, and 
7 Anne, c. 21. 

Bull and Boar. By the custom of some 
places the parson is obliged to keep thede 
animals for the use of the parishioners, in con- 
sideration of his having tithes of calves and 
pigs, &c.— 1 Moll. Abr. 559. 

Bullary, a bucket of brine. 

Bulletin [fr. bullay Lat., a sealed dispatch], 
an official notice of a public transaction or 
matter of importance. 

BuUio sails, as much salt sm is made at one 
wealing y or boiling ; a twelve gallon measure of 
salt. — Mon. Ang. t. 2. 

Bullion [some derive it from /3dXoc, Gk., a 
lump of earth, q. d. money having no stamp 
upon it ; ^others /from )3ovXa, a signature, 
because it is to receive the prince’s effigies; 
and Minsevus of billoHy Pr. or Span., copper 
to mak^ money of], uncoined gold and silver 
in the mass. Those metals are called so, either 
when smelted from the native ore, and not 
perfectly refin^ ; or when they are perfectly ^ 
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refined, but melted down into bars or ingots, 
or into any unwrought body, of any degree 
of fineness. 

Bulter, or Boulter, the bran or refuse of 
meal after it is dressed ; also the bag in which 
it is dressed, 51 Hen. HI. Hence, hultedy or 
b<mlted bread, being the coarsest bread. 

Bum-bailiff [fr. the notion of a humming, 
droning, or dunning noise ; the term bum is ap- 
plied to dunning a person for a debt.— HViWJ, a 
person employed to dun one for a debt; the 
bailiff* employed to arrest for debt. — Wedgw. 

Bungalow, a country-house in the East 
Indies. 

Burden of proof [onus prohmidi^ LaU3. The 
.most prominent canon of evidence is, that 
the point in issue is to be proved by the 
party who aaserts the affirmative, according 
to the civil law maxims, Ki incmnhit j)vohatio 
qui dicity non qui negaty and Affimianti non 
neganti iticumhit prohatio. The burden of 
proof lies on the jierson who has to support 
his case by proof of a fact which is pecu- 
liarly within his own knowledge, or of which 
he is supposed to be cognisant. ‘ It is a 
well known principle of the law,’ remarks 
Archbishop "V^ately (JikeTo7'ic, pt. 1, chap, 
iii. 8. 2), ‘ that every man (including a prisoner 
brought up for* trial) is to be presmnexl in- 
nocent, till liis guilt is established. Tliia 
does not, of course, mean that we are to take 
for granted ho is innocent; for if tliat were 
the case, he would be entitled to immediate 
liberation ; nor does it mean that it is ante- 
cedently more likely than not that he is 
innocent; or that the majority oT those brought 
to trial are so. According to the most correct 
use of the term, a “ presumption ” in favour of 
any supposition, means, not (as has been some- 
times erroneously imagined) a preponderance 
of probability in its favour, but such a pre- 
occupation of the ground as implies that it must 
stand good, till some sufficient reason is adduced 
against it. It evidently means only that the 
“ burden of proof” lies with the accusers; — 
that he is not to be called on to prove his 
innocence, or to be dealt with fis a criminal 
tin they have done so ; but tliat they are tt) 
bring their charges against him, which if he 
can repel, he stands acquitted.* 

‘ Thus again, there is a “ presumption ” in 
favour of the right of any individuals or bodies 
corporate to the property of which they are in 
actual possession : this does not mean that they 
are, or are not, likely to be the rightful owners, 
but merely that no man is to be dfeturbed in 
his possessions till some claim against him shall 
be established. He is not to be c^ed on to 
prove his right; but the claimant toffisprove 
it; whom, consequently, the “bSrden of 
^f**&W 

Bwau [fir* It., dark], large writii^- 


table; also a place where public buainesa is 
transacted. 

Bureaueraoy, government by departments, 
each under a chief ; also official abuse. 

Barffage-holding, a tenure by which royal 
borou^a are held of the Sovereign. The 
service is watching and warding, and is done 
by the burgesses within the territory of the 
borough, whether expressed in the charter or 
not.— /S'cctcA Diet. 

Burgage-tenure, one of the three species of 
free socage holdings, is a tenure whereby houses, 
and lands which were formerly the site of houses, 
in an ancient borough, are held of some lord 
by a certain rent. There are a great many 
customs affecting these tenures, the most re- 
markable of which is the custom of Borough 
English {which see). — JLitt. s. 162. This 
tenure is obviously a fragment of Saxon free- 
dom. As to the right of voting for members of 
Parliament in respect of these interests, see 
2 Wm. IV. c. 45. 

Burg, or Burgh, a [small walled town or 
place of privilege. 

Burgbote, a contribution towards the build- 
ing or repairing of castles or walls of a borough 
or city. — Vowel. 

Burgesses [fr. hurgeiscy O. E. ; hurgeoiSy O. 
Er.; hurgensisy Lat.], generally the inhabitants 
of a borough or Availed town ; men of trade ; 
sometimes restricted to the magistrates, «&c., of 
corporate towns, and sometimes to the repre- 
sentatives of sucji borough in tht Commons’ 
House of Parliament. 

Burgessour, a burglar. — Bi'it. 

Burgh-breche [fidejussionis violatiOy Lat., a 
breacii of pledge], a tine imposed on the com- 
munity of a town, for a breach of the peace, 
&c. — Leg. Canutiy c. Iv. 

Burgh English. See BoROuan-ENGLisH. 

Burgheristhe, or Burgheriche, a breach of 
the peace in a city, &c. — Dmnesday. 

Burgh-mails, yearly payments to the Crown 
of Scotland, intioduced by Malcolm III. and 
resembling the English fee-lann rents. — Encyc. 
Lond. 

Burghware, a citizen or burgess. 

Burglary [fr. burgy Sax., a house, and larrony 
a thief, fr. latrOy Lat.], called by our ancient 
law haitieaecken. A breaking and entering by 
night into a dwelling-house, with int^t to 
commit a felony. There are four things to be 
considered in this detinition. (1) The Hme; 
it must be by night, and not by day; and 
night in the perpetration of this offence, is to 
be considered as commencing at nine in the 
evening, and concluding at six in the, morning 
(24 & 25 Viet. c. 96. s. 1). (2) the place \ 
it must be a mansion-house, or dwelling-house, 
or^Bome building connected therewith. The 
53rd s. of 24 & 25 Viet. c. 96, enacts * that 
no building, although within the same curtil- 
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9g0 with the dwelling-house, and occupied 
therewith, shall be deemed to be part of such 
dwelling-house, for the purposes of this Act 
(which include burglary), unless there shall 
be a cpmmunication between such building 
and dwelling-house, either immediate or by 
means of a covered and enclosed passage lead- 
ing from one to the other.’ A house that has 
not been slept in by the owner, or any part 
of his laraily, is not his dwelling-house, so as 
to make the breaking into it burglary, although 
it has been used for meals and tor business in 
general. (3) The manner ; there must be both 
a breaking and an entry to complete it. But 
they need not be both done at once ; for if a 
hole be broken one night, and the same breakers 
enter the next night through the same, they 
are burglars. Breaking or taking out the glass 
of, or otherwise opening a window, picking a 
lock, opening it with a key, litting the latch of a 
door, or unloosing any fastening, coming down 
a chimney, are breakings within the authori- 
ties ; as for the entry, any the least degree of 
it, with any part of the body, or with an irr- 
strument held in the hand, is sufficient ; as to 
step over the threshold ; to put a hand or a 
hook in at a window to draw out goods, or a 
pistol to demand one’s money ; introducing the 
hand between the glass of an outer window 
and an inner shutter, are all of them burgla- 
rious entries. (4) The intent must be felonious, 
either at Common Law or by Statute, as 
robbery, mwder, rape, or apy other felony, 
whether actually perpetrated or not. By 24 
& 25 Viet. c. 96. s. 52, burglary is punisliablc 
with penal servitude for life or for any term 
not less than three years, or by imprisonment. — 
4 Bl. Com. 222 ; Russell on Crimes ; Arch, 
Crim, Plead. 235, et seq. 

Burgmote, a court of a borough,— Ley. 
Canuti^ c. xliv. 

Burgomaster, a German mayor or Burgo- 
meiater. 

Buxi, husbandmen. — Mon. Ang. t. 3, p. 183. 

Burial, the aofc of inteiTing the dead. The 
4 Geo. IV. c. 52, abolished the barbarous 
mode of burying persons found felo de se, and 
directs that their burial shall take place, 
•\rithout any marks of ignominy, privately in 
the parish church-yard, between the hours 
of nine and twelve at night, under the direc- 
tion of the coroner. The burial of dead bodies 
cast on shore is enforced by 48 Geo. III. c, 75. 
The recent Burial Acts are 20 & 21 Viet, 
cc. 35, 81 ; 22 Viet. c. 1 ; 23 & 24 Viet, 
c, 64 and 25 & 26 Viet. c. 100. 

Burial in some part of the parish church-yard 
without ^yment for breaking the soil, is a 
common law right, and that right will be en- 
ffirced by mandmnnSi but not burial in an iiyn 
coffin or vault, or even in any particular part 
of a churdb-yard, as the family vault for 
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example, that being within the discretion 
the incumbent. In order . to acquire a per- 
fect right to be buried in a particular vault 
or place, a fficulty must be obtained from the 
ordinaiy, as in we case of a pew ; or a man 
may prescribe that he is occupier of an ancient 
messuage in a pariah, and ought to have sepa- 
rate burial in sitch a vault within the chqrch, 
and such prescription implies that a faculty 
was originally obtained (8 B & C. 293), The 
faculty, however, fails when the family cease 
to be pai'isliioners. 

A clergyman may be {)rosecuted in the Ec- 
clesiastical Court for improperly refusing to 
bury a dissenter or other person, for by the 
GOth Canon ‘no ministt;r shall refuse or delay to 
bury any corpse that is brought to the churcli 
or church-yard (convenient warning being 
given him before), in such manner and form 
as is prescribed in the Book of Common 
Prayer’ (3 Phil. Ec. Cas. 264^06). A 
cons 2 :)iracy to prevent a burial is indictable at 
common law, and so is the wilfully obstructing 
a clergyman in reading the burial service over 
the. dead in the parish church, and by threats 
and menaces hindering tlie burial (7 Dowl. 
& liyl. 461). A ‘elergyman has, neither by 
the ecclesiastical law, nor by the common law, 
any right to black cloth or other ornaments 
jilaced roimd a i)ulpit upon the occasion of a 
burial, but the same belong to the executors, 
or jiersons at whose expense they were placed 
there, and .who may recover the value in an 
action of trover^ if taken by the parson, or other 
person. 

It is a popular eiTor that a creditor can arrest 
or detain the body of a flecea.sed debtor, and the 
doing such an act is indictable as a misdemea- 
nour. See Lord EHenborough’s remarks iu 
Jones V. Ashhurnhamy 4 East, 445. It is also 
an error that permitting a funeral procession to 
jmss over private laud creates a public right 
of way. 

Funerals are exempt from tolls by 3 Geo. IV. 
c, 126, s. 32. The 2 & 3 Wm. IV. c, 74, 
regulating schools of anatomy, was intended to 
prevent the stealing of dead bodies, which is 
contrary to common decency, and abhorrent to 
the general sentiments and feelings of society. 
The 6 & 7 Win. IV. c. 86, regulates the re- 
gistry of deaths. 

f urkism (from the name of its first per- 
petrator), the practice of killing persfms for 
the purpose of selling their bodies for dis- 
section,. 

Bometfty 'br Bruneta^ cloth made of dyed 

W'ool. — Lyndewood. 

Buniixig in the hand. See Brakpiitq. 

Burning of houses, outhouses, &c. See 
Arson. As to setting fire to churches, mills, 
ships, &c.y see 1 Viet c. 89. 

Bnrroohinni| a burroch} dam, or small wear 
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over a river, where traps are laid for the taking 
offish.^ — CoweL ^ 

Bursa, a purse. 

Bursar [fr. bursarius, Lat. ; whence purse^ 
and purserf a ship’s officer], a treasurer of a 
college. 

Bursaria, the exchequer of collegiate^ or 
conventual bodies ; or the place of receiving, 
paying, and accounting by the bursars. Also 
stipendiary scholars, who live upon the biuee, 
fund, or joint stock of the college. 

Burse [^cambium, basilica], an exchange, or 
place of meeting of merchants. 

Burseholders. See IIeadborough. 

Bushel [fr. busse, Du., a box; busken^ a 
little box], a dry measure containing eight 
gallons or four pecks. 

Busones comitatus, the barons of a county. 
BUunt; 2 Beeves^ c. viii. p. 2. 

Bussa, a ship. — Blount. 

Bussellus [fr. boutSy old Fr., leathern ves- 
sels for holding wine], a bushel. 

Busta, Bustus, Busoa, and Busous, &c. 
See Brucia and Brusula. 

Bustard [fr. outardCy Fr.], a large bird of 
game, usually found on do^yis and plains. — 25 
Hen, VIII, c. 11. 

Buthsoarle, mariners or seamen. — Seld, 
Mare Claus. 184. 

Butler [fr. bouteilleVy Fr., as if fr. bouteilUy 
a bottle ; or fr. buttery y butty a barrel]. See 
Botiler. 

Butlerage, an ancient hereditary dhty be- 
longing to the Crown, much older than the 
customs. It was a right of taking two tons 
of wine from every ship importing into Eng- 
land twenty tons or more, and by King 
Edward I. was exchanged into a duty of 25. 
for every ton imported by merchant-strangers. 
It was called butleragSy because paid to the 
king’s butler; and also pi'isagCy because it 
was a taking or purveyance for wine to the 
king’s use. — 4 Inst. 30; 1 Bl. Com. 814. 

Butler’s ordinance. A law for the heir to 
punish waste in the life of the ancestor ; though 
it be of record in the parliament book of Ed- 
ward I., yet it never was a statute, nor ever so 
received; but only some constitution of the 
king’s counsel, or lords in parliament, which 
never obtained the strength or force of an act 
of parliament.— //h/c’s Hist. p. 18. 

Buttioella, or Butticellin, a less mcasuir:;. 

Butt, 108 gallons. 

Butts, the ends of short pieces of land in 
arable ridges or furrows. Also the place where 
archers meet with their bows anff*" arrows to 
shoot at a mark. 

Buyer [fr. hyegauy hohtey A. S. ; byggcy O. E.; 
to purchase for money], a purchaser; ‘the 
buyer wants a hundred eyes, the seller but 
■one.’ Chi compra ha bisogno di cent^ occhiiy 
n* ha aesai di unoy Ity Or according 


to the Latins, Caveat emptor. Let the buyer 
look to himself. The seller knows the good 
or bad qualities of his commodities, and has 
more need of his tongue than his eyes; where- 
as the buyer cannot be too watchful in this 
deceiving age, in which tricking in trade is 
but too much looked upon as warrantable cun- 
ning, over-reaching passing for wit.— jSncyc. 
Bond. 

Buying of Pleas. See Maintenance. 

Buza, Butta, or Buttis, a standing measure. 

Buzonis, the shaft of an arrow before it is 
fledged and feathered. 

Bye, and Bee [fr. 5y, Sax.], 'habitation, as 
byingy i. e. a dwelling-house. 

Bye-bil-wuffa, a deed of mortgage or condi- 
tional sale. See Kul-kubala. — Ind. 

By-laws [fr. bilaginesy from Sax., pagusy 
civitaSy and lageuy lexy Spelm. ; or bylag y Sw., fr. 

a borough- town; byar-idgy Icel.; bylovCy Dan.; 
leges urhanesy Lat. ; byarrettSy Icel. ; jus municipii ; 
or perhaps laws made obiter by the Jy], the 
laws, regulations, and constitutions of corpora- 
tions, for the government of their members, 
being private laws made by the byy in particular 
cases, to which the public laws do not extend. 
They may be made at courts-leet or courts- 
baron, by commoners or inhabitants, in vills, 
&c., guilds or fraternities of trade duly incor- 
porated. They are binding, unless contrary 
to law, or unreasonable, and against the com- 
mon benefit, and then they arc void. There 
arc nice distinctions drawn b^et\feen by-laws 
made in restraint of a trade, and those to regu- 
late it. If a by-law do not mention how the 
penally for disobedience of it is to be recovered, 
debt or assumpsit will lie, but if warranted by 
special custom, distress and sale of the party’s 
goods may be made. 

No trading company is allowed to make by- 
laws which may affect the Crown, or the com- 
mon profit of the people, under penalty of 
40/., unless they be approved by the Chan- 
cellor, Treasurer, and Chief Justices, or the 
Judges of assize in their circuits.— 19 ITen. VII. 
c. 7. 

By the Municipal Corporation Act (5 & 6 
Wm. IV. c. 76), the council have express 
power to make such by-laws as to them slmll 
seem meet, for prevention and suppression of 
any nuisances not already made punishable in 
a summary manner, and to inflict a fine not 
exceeding hi. These by-laws cannot be made 
unless two-thirds of the whole council are 
present, and cannot come into operation till 
twenty-eight days after the same have been 
sent to the Secretary of State for approval of her 
Majesty in council, who may disapprove of the 
same, and till after public notification thereof 
h2fe been made in the borough, by affixing 
the same in some public place. 

In Scotland those laws are called laws of bir- 
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laWj or burlaw j which are made by neighbours 
elected by common consent in the birlaw courts, 
wherein cognuance is taken of complaints be- 
tween neighbour and neighbour. The men so 
chosen are judges and arbitrators, and are 
styled htrlaw-men. And btrlawSf according to 
Skene (p. 83), are leges msticorum^ laws made 
by husbandmen, <&c., concerning neighbour- 
hood. 

Bysaz, the first month of the Bengal year, 
beginning on the 11th of Apnl, and ending on 
the 11th of May. 


c. 

C, inscribed upon a ballot in the Roman 
Courts of Judicature, stood for condemno . — 
Tatj. C. L. 192. 

Cabal [fr. cabalay Heb., tradition ; or cabaUy 
Fr., intrigue], a hidden or imaginary art prac- 
tised by the Jewa(l HalL Litt. Hist. p. 205). 
(The Jews believed that Moses received in 
Sinai not only the law, but also certain un- 
written principles of interpretation, called Ca- 
bala or Tradition, which were handed down 
from father to son, and in which mysterious 
and magical powers were supposed to reside.) 
Also a junto or private meeting of small parties. 
This name iras given to that ijiiqui tons ministry 
in the reign of Charles II. formed by Clifford, 
Ashley, Buckingham, Arlington, and Lauder- 
dale, who concerted a scheme for the restoration 
of popery. The initials of these five names 
form the word ‘cabal ; ’ hence the appellation. — 
Hume ix. 66. For a succinct account of the 
Cabal Ministry, see 2 Hall.* Cons. Hist. 
p. 374. A cabal differs from a party, as few to 
many. 

Cabalist, a factor or broker in French com- 
merce. 

Caballaiia [fr. caballus, Lat., a mill horse], 
pertaining to a horse. It was a feudal tenure of 
lands, the tenant furnishing a horseman suitably 
equipped in time of war, or when the lord had 
occasion for his service. 

Cabinet Council, a private and confidential 
assembly of the most considerable ministers 
of state, to concert measures for the adminis- 
tration of public affiirs; first established by 
Charles 1. 

Cable [fr. cahly Welsh ; cabely But.], the 
great rope of a ship, to which the anchor is 
fiistened, See 25 Oeo. III. c. 56. 

Cablish [fr. cadOy Lat., to fall ; cahliSy O. 
Fr.], brushwood, or more properly windfall- 
l^ood, according to Spelman. # 

Caobepolus, or Caoberellus, an inferior 
bailiff, or catchpole. — Jacob. 


Cachet^ lettres de, letters issued and 
signed by the kings of France, and counter- 
signed b^ a iSecretary of State, autborinng 
the imprisonment of a person. It is said that 
they were devised by P^re Joseph,- under 
the administration of Richelieu. They were 
at first made use of occasionally as a means of 
delaying the course of justice; but during the 
reign of Louis XIV. they were obtained by 
any person of sufficient influence with the king 
or his ministers. Under them persons were 
imprisoned for life, or for a long period, on the 
most frivolous pretexts, *lbr the gratification of 
private pique or revenge, and without any 
reason being assigned for such punishment. 
They were also griiuted by the king for the 
purpose of shielding his fovouiitea or their 
friends from the consequences of tlieir crimes ; 
and thus were as pernicious in their operation 
as the protection afforded by the church to 
criminals in a former age. Abolished during 
the revolution of 1789. 

Cadastre, an official statement of the quan- 
tity and value of realty made for purposes of 
taxation. — Fr. Law. 

Cade, a cask containing, of herrings 500, 
but of sprats 1,0(J0. — BoeJe of RateSy fol. 45. 

Cadet [fr. cadetyl^r.'y Gascon.; the 

younger son of a family ; said to be fr. 
capitetuifiy little chief. — Wedgw.'f, one who is 
trained for the army by a course of military 
discipline, at Woolwich, Addiscombe, &c., pre- 
viously to obtaining a commission in the East 
India service. Also a younger brother. — Encyc, 
Loud. 

Cadi, a Turkish magistrate. 

Caduca, the lapse of a testamentary dispo- 
sition. — Band. Just. 324. 

Caep-Gildum, restoring cattle or goods. 

Caerleon, in Wales, an archbishopric which 
became subject to the Archbishop of Canter- 
bu^ in the reign of Henry I. 

Csesarian operation [fr. Ccssavy or rather 
Cwsoy the first of that name, who was cut 
out of his mother’s womb], a surgical ope- 
ration whereby the fostusy which can neither 
make its way into the world by the ordinary 
and natural passage, nor be extracted by the 
attempts of art, whether tlie mother and foetus 
be yet alive, or whether either of them be 
dead, is, by a cautious and well timed-section, 
ta^en from the mother, with a view to save the 
lives of both, or either of them. ‘ By most 
men,’ observes Burn (^Principles of Mid^ 
wiferyy p. 473, 1824), ‘ the life of the mother 
has been^ considered of the greatest import- 
ance, and therefore, as the Cssarian operation 
is full of danger to her, no Briti^ practitioner 
will perform it, when delivery can, by the 
destruction of the child, be procured per vias 
naturales. There axe, I think, histories of 
twenty-three cases, where this operation has 
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been performed in Britain ; out of these only 
one woman has bhen saved, but eleven children 
have been preserved. On the continent, how- 
ever, where the operation is performed more 
frequehtly, and often in more favourable cir- 
cumstances, the number of iatal cases is much 
less. If we confine our view to the success of 
the operation in this island, we must eonsider 
it as universally fatal to the mother. The 
operation itself, though dangerous in its con- 
sequences and formidable in its appearance, is 
by no means diflicult to perform. Some 
advise the incision to be made perpendicularly 
in the linea alba, others transversely, in the 
direction of the fibres of the transversalis 
muscle. Perhaps the precise situation and 
direction of the wound must be regulated by 
the circumstances of the case, and the shape 
of the abdomen ; but in general, I apjjrehend 
that the transverse wound will be most 
eligible.’ 

If this operation be performed after the 
mother’s death, the husband cannot be tenant 
by the courtesy; since his right begins from 
the birth of the issue, and Is consummated by 
the death of the wife; bpt if mother and 
child are saved, then the husband would bo 
entitled after her death. 

Cffiterorum, a kind of administration granted 
after a limited administration for the rest of 
the estate. 

Cagia, a cage or coop for birds. — Hot, 
Claus, ; 38 Hen. Ill, 

Calangilim, and Calangia, a challenge, 
claim, or dispute. — Mon, An^l, tom. 2, fol. 
252. 

Calcetum, and Calcea [fr. Lat. ; chavx, 

Pr., chalk], a causey, or common hard-way, 
maintained and repaired with stones and rub- 
bish. — Kennet's Gloss. 

Calcutta, Bishop of, the metropolitan bishop 
in India. — 3 & 4 Wm, IV, c. 85, s. 94. 

Caledonia, that part of Scotland north of 
the Firths of Dunbritton and Edinburgh. 

Calefagiuxn, a right to take fuel yearly. — 
Blount. 

Calendar [fr. calendarium,, Lat. ; fr. calendw, 
the first day in the month in Eoman reckon- 
ing], the order and series of months, together 
with the festivals and fasts, which make up the 
year. There are two modes of computing 
time, by the annual course of the sun, and by 
the periodical revolutions of the moon. The 
solar year consists of 365 days, five hours, 
48^, 45", 30"'; the lunar year of ^354 days, 
three hours, 48', 38", 12'". The IVfahometans 
adopt the lunar year. The solar year, calcu- 
lated by the ancient Egyptians, has undergone 
various corrections and ’ denominations. The 
chief of these now in use are the three follow-* 
ing : (1) The Julian year, so called because 
Ccesair introduced into the Roman em- 


pire the solar or Eg3rptian year, instead of the 
lunar year. The Russians and Greeks are the 
only nations that now use the Julian year. 
The common Julian year consists of 366 days, 
and the bissextile, which returns every four 
years, of 366 days. This computation is 
faulty, inasmuch as it allows 365 days, and 
six entire hours, for the annual revolution of 
the sun, being an excess every year of 11', 
14", 30"', beyond the true time. This, in a 
courSe of ages, had amounted to several days, 
and began at length to derange the order of 
the seasons. Leo X. paid some attention to 
this, but Gregory XIII. caused a* hew calendar 
to be drawn up, which is called the (2) Gre- 
gorian year ; and because the civil year had 
gained ten days, he ordered, by a bull pub- 
lished in 1581, that these days should be 
expunged, so that instead of the 5th of Octo- 
ber, 1582, it should be reckoned the 15th. 
The Catholic states adopted this new calendar, 
but the Protestants and the rest of Europe 
adhered to the Julian, and hence the distinc- 
tion between the old and new style, to which 
it is necessary to attend in all public acts and 
writings since 1582. The differenco until 
1099 Avas ten days, and eleven from 1700, 
twelve days must be reckoned during 1800, so 
that the 1st January of the old style answers 
to the 13th of the new. (3) The Reformed 
Calendar differs from the Gregorian, as to the 
method of calculating the time of Easter,* and 
the other moveable feasts. Th^ Protestants of 
Germany, Holland, Denmark, and Switzer- 
land, adopted this in 1700, Great Britain in 
1752,c Sweden in 1753, but since 1776, the 
Protestants of Germany, Switzerland, and 
Holland, have adopted the Gregorian. In 
England the year used to commence on the 
25th of Marfth until 1753, when by the 24 
Geo. II. c. 23, the beginning of the year was 
transferred to the 1st of January, and the 3rd 
of September, 1752, was reckoned the 14th 
of the same month, in order to accommodate 

the English chronology to the new style 

25 Geo. II. c. 30; 6 Hymer's Foed&ra^ 119 ; 
KoclCs EuropCj Introd. ; 2 Hall. Lit. Hist., 
56, 329. 

Calendar Month, a period of time Consist- 
ing of thirty days in April, June, September, 
and November ; of thirty-one days in the 
remainder of the months, except February, 
which consists of twenty-eight days, unless in 
leap year, when the intercalar)’’ day is added, 
making twenty-nine days. 

Calendar of PrisonerB, a list of all the 
prisoners’ names in the custody of the sherifl^ 
of each county, prepared before the arrival of 
the judges on their respective circuits. At the 
enSi of the assize, the clerk of assize makes oat 
four written lists of all the prisoners, with 
separate columns, containing • their crimes, 
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▼erdicts, and sentenoes, learing a blank 
column^ which the judge fills up opposite to 
the names of the prisoners, by Writing to be 
reprieved, or respited, or imprisoned, &c. 
These four calendars are signed by the judge 
and clerk of assize; then one is given to 
the sheriff, another to the gaoler, and the 
judge and the clerk of assize each keep 
another. If the sheriff afterwards receive no 
special order from the judge, he executes the 
judgment of the law in the usual manner, 
agreeably to the directions in his calendar. — 
Christian's note to 4 M. Com. c. xxxii. p. 104. 

Calends [[ft. ifaXea), Gk., to callj, the first 
days of each month among the Romans. 
Romulus begun his months always upon the 
first day of the moon, to avoid the altering of 
the immovable feasts. Therefore every new 
moon, one of the inferior priests used to 
assemble the people ‘in the Capitol, and call 
over as many days as there are between that 
and tlie nones. But we must remember that 
this custom of calling the days continued no 
longer than the year of the city 450, when C. 
Flavius, the cximle aidile ordered the fasti^ or 
calendar, to be set up in public places, that 
everybody might know the difference of times 
and the return of festivals. — Liv. 1. 5, c. xlvi. 
&c. In the dates of deeds, the day of the 
month, hy nones j ides, or calends^ is sufficient. — 
2 Inst. 675. 

Calkers, magistrates who repair the breaches 
of order au<J? safely in the Stal;e. — Kzek. xxvii. 
9,. 27. 

Call [fr. fcaX^b), Gk.] of the House, an im- 
perative summons sent to every member pf the 
House of Commons, on some particular occa- 
sion, when the sense of the whole house is 
deemed necessary. Members not attending 
when their names are called, are reported as 
defaulters, and ordered to attend on another 
day, when, if they still be absent, and no 
excuse offered, they may be committed to the 
custody of the Serjeant-at-arms. — Lex. Pari. 

Calung the jury, successively drawing out 
of a box into which they have been previously 
put, the names of the jurors on the panels an- 
nexed to the nisi prius record, and calling them 
over in the order in which they are so drawn. 
The twelve persons whose names are first 
called, and who appear, are sworn as tlie jury, 
unless some just cause of challenge or excuse, 
with respect to any of them, shall be brought 
forward. 

Calling the plaintiff, when a plaintiff or 
his counsel, seeing that sufficient evidence has 
not been given to maintain the issue, with- 
draws, the crier is ordered to call or demand 
the plaintiff, and if neither he nor any person 
for him, appear, he is nonsuited, the jurors rfe 
discharged without giving a verdict, the action 
is at an end, and the defendant recovers his 


costs. Such judgment does not preventia 
plaintiff ftom bringing another action fbr the 
same cause, but a veraict would have barred 
him for ever.— 3 JBl. Com. 376; Step. PI, 
120, 330. 

Callis, the king’s highway, according to old 
writers. — Iluntf 1, 1. 

Calpes, a gift to the head of a clan, as an 
acknowledgment for protection and mainte- 
nance. — Scotch Law. 

Calunmia, the offence committed by a man, 
who, in the language of Gaius, intelligit non 
recte se agere sed vexandi adversarii gratia 
actionem instituit. — Sand. Just. 697. 

Calumniators, accusers of innocent persons. 

Camalodunum, M.ddon, in Essex. 

Cambist [fr. camhiumf Lat.], a person 
skilled in cambistry or exchanges; a trader 
or dealer in promissory notes and bills of 
exchange. Technical among merchants and 
bankers. 

Cambridge. Sec Univeusity. 

Camera [fr. napdpay Gk.], the judge’s 
chamber in Serjeant’s Inn. — Ken. Glos. 

Cameralistics, the science of finance or 
public revenue, comprehending the means of 
raising and disposing of it. 

Camera-ste^ta, the Star Chamber. Its 
authority was enlarged and confirmed by 
Hot. Pari. 3 Hen. VII. n. 17, and abolished 
in the reign of Charles I. a little before the 
commencement of the civil wars. — liumCj 
iv. 96.* ^ 

Camisia, a garment belonging to priests, 
called the Alb. — Pet. Blesensis. 

Camoca, a garment made of silk. — Mon. 
Angl. tom. o, p. 81. 

Campana Bajula, a small hand-bell, used 
in tlie ceremonies of the Roman church, and 
retained among the Protestants by sexton, 
parish clerks, and criers. — Camb. up. IFi^ar- 
ton Angl. Sacr. par 2, p. 637. 

Campartum, a Jiart or portion of a larger 
field or ground, which would otherwise be in 
gross or common. — Prinne^ His. Col. vol. iii. 
p. 89. 

Campertum, a corn field. — Pet. in Pari. 30 
Pd. I. 

Campfight [fr. duellumj Lat. ; combat, Fr.], 
the trial of a cause by duel or combat of two 
champions in the field, for decision .of some 
conAroversy. If it were a crime deserving 
death, the campfight was for life or death ; if 
the offence deserved only imprisonment, the 
campfig^ was accomplished when one com- 
batant haff subdued the other, so as either to 
make him yield, or take him prisoner. The 
accused might choose another to fight in his 
stead, but the accuser was obliged to fight 
in his own person. Hie combatants were 
armed with similar weapons.— 3 Inst, 221 ; 
Verstegan's Re^, of decayed PMl, 64, 
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ipampTU Naii, an anniversary assembly of 
our ancestors, held on May-day, when they 
confederated for the defence of the kingdom 
against all its enemies. — Leges Edw.Conf. c. 35. 

Can, clearance, averment — Anc. Inst. Eng. 

Cana, a rod or distance in the measure of 
ground. 

Canada. See 3 & 4 Viet. c. 35 ; 5 & G 
Viet. c. 118; 10 & 11 Viet. c. 71 ; 11 & 12 

Viet. c. 56; 14 & 15 Viet. c. 63; 16 & 17 

Viet. c. 21; 17 & 18 Viet. c. 118; 18 & 19 

Viet. c. 56 ; 19 & 20 Viet. c. 23 ; 20 & 21 

Viet. c. 34 ; and 22 23 Viet. cc. 10, 26. 

Canal Traffic Acts. 8 & 9 Viet. c. 42 ; 
and 17 & 18 Viet. c. 31. 

Canoellaria Curia, the ancient denomination 
of the Court of Chancery. 

Cancellarii Anglice dignitas estj ut secundus a 
rege in regno hahetur. — 4 Inst. 78. — (The 
dignity of the Chancellor of England is, that 
he is deemed the second from the sovereign in 
the kingdom.) 

Cancellation, according to Bartolus, an ex- 
punging or wiping out of the contents of an 
instrument by two lines drawn in the manner 
of a cross. 

Cancelli (lattice work), the rails or balusters 
inclosing the bar of a court of justice or the 
communion-table. 

Candidate [fr. candklatus, Lat., clothed in 
white],' a competitor, one who solicits or pro- 
poses himself fbr a place or office. The name 
is borrowed from the Toga Candida, in which 
competitors at Rome were habited. — Vide 
Plutarch in Coriolan. 

Candlemas-day, a festival Jtppointed by the 
church to be observed on the second day of 
February in every year, in honor of the puri- 
fication of the Virgin Mary, being forty days 
after her miraculous delivery. At this festival, 
formerly, the Protestants went, and the Papists 
now go in procession, with lighted candles ; 
they also consecrate candles on this day for the 
service of the ensuing year.** It is the fourth 
of the four cross quarter-days of the year. 

Canes opertise, dogs with whole feet not 
lamed. 

Canestellus [dim. of canisti'um, Lat.], a 
basket. 

Canfara, a trial by hot iron. 

Canipulus, a short sword. — Blount. 

Canon [fr. Karatr, Gk., a rule], a lay, or 
ordinance of the church ; also a residentiary 
member of a cathedral chapter.-— -3 & 4 Viet. 
c. 113. 

Canon law. The origin of this la'vrdates from 
a period much earlier than the papal supremacy, 
if indeed it be denied that St. Peter was the 
proto-bishop of Rome, or indeed pope, as he is 
termed by his pseudo-apostolic successors. 
When Christian communities formed them- 
selves into congregations (ihKXrftriai), certain 


resolutions were agreed upon for their govern- 
ment; these, with characteristic simplicity, 
were termed rules (<cd»'a»v€c, forma, disciplina) ; 
the phrases cgnonica sanctio, lex canonica, and 
canonum jura, were not introduced until the 
ninth century, nor the phrase jus canonicum 
until the canon law began in the twelfth cen- 
tury to be treated as a science. The canon 
law, properly so called, denotes the ecclesiasti- 
cal law, sanctioned by the church of Rome. 
It borrows from the Roman law many of its 
principles and rules of proceeding, though not 
servilely, nor without such variations as the 
independence of its tribunals and the different 
nature of its authorities might be expected to 
produce (2 Hall. Lit. Hist. pt. 2, c. iv. s. 3, 
p. 173). A comprehensive history of the canon 
law is yet to be given to the world {Droit 
Eccle'siastique). The component parts of the 
canon law are: (1) The Decree, containing 
three parts: — (a) distinctions; (5) causes; (c) 
a treatise concerning consecration. (2) The 
decretals, also in three parts : — (u) Gregory’s 
decreUils, in five books ; (b) the sixth decretal ; 
(t‘) the Clementine constitutions. (3) The 
extravagants of John XXII. and other later 
popes were subsequently added as novel con- 
stitutions. The term ‘ extravagant ’ is used 
in the canon law to denote documents which 
transcend the limits of a particular collection. 
From the careful revisions and scientific treat- 
ment of the canon law, it was received very 
generally in th^ Christian states The rules 
for its application were as follows : — 1st. In 
cases not contained in the civil law, or the 
rule tor which was obscure, open to doubtful 
interpretation, or not expressly determined, if 
precisely and clearly resolved by the canon 
law, this latter formed the basis of decision ; 
and on the contrary, if the case were not 
provided for, or ambiguously resolved by the 
canon law, when it was directly met, on its 
solution more clearly inferable from the civil 
law, this latter was to be preferred. 2nd. In 
cases of conllict, the civil law formed the rule 
in courts of civil, and the canon in those of 
ecclesiastical jurisdiction. Thus, when a mat- 
ter of canon law cognizance arose in civil law 
courts, the decision was given according to the 
rules of the canon law ; and vice versd when a 
question of civil law cognizance occurred bp- 
fbre an ecclesiastical tribunal. 3rd. Within 
the imperial states, the civil law formed the 
basis, and the canon law in the papal states. 
4th. In matters of a fcodal nature the civil was 
preferred to the canon law. 5th. In forensic 
causes, the canon is not presumed to differ 
from the civil law. The canon law of Eng- 
land comprehends, besides the collections of 
t^e Roman pontiffs, legatine and provincial 
constitutions. Also, the canon lP.w, so far as it 
was received here before the 25 Henry VIH. 
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c. 19^ and is not repugnant to the common 
law, the statute law, and the law concerning 
the royal prerc^tive, is acknowledged to be in 
force by the authority of Parliament. The 
canons made in England in 1603, and never 
confirmed in Parliament, so far as they are 
agi^eable to the ancient canon law, bind the 
laity ; so far they contain new regulations, 
are binding on the clergy only. The canon 
law is founded principally upon the civil law, 
and so interwoven with it in its many 
branches, that there is no understanding the 
canon law rightly, without being very well versed 
in the civil law ; wherefore its knowledge is 
absolutely necessary for the despatch of all 
causes of ecclesiastical cognizance. And the 
civil law not only serves to explain the canon 
law, but by the practice of ecclesiastical courts 
it is allowed to come in aid of and to sup- 
port the canon law in cases which arc there 
omitted. 

‘ The canon law prevails in this country ’ 
(observed Lord Thurlow, in Scott v. TyleVy 
2 Dick. 716), ‘only so far as it hath been 
actually received, with such amplifications and 
limitations as time and occasion have intro- 
duced ; and subject at all times to the muni- 
cipal law. It is founded on the civil law; 
consequently the tenets of that law also may 
serve to illustrate the received rules of the 
canon law.’ 

Canon Beligiosomm, a book wherein the 
religious of convents had a ^|iir transcript of 
the rules of their order, which were frequently 
held among them as their local statutes ; and 
this book was thercdbre called Begula ^and 
Canon. These public books were the four 
following: (1) Missale^ containing all the 
offices of devotion. (2) Martyrologium.^ a 
register of their saints and martyrs, with the 
place and time of passion. (3) Canon, or 
Megula,'^e institution and rules of their order. 
(4) Necrolopinm, or Obituariuin, in which they 
entered the deaths of their founders and bene- 
factors, to observe the days of commemoration 
of them. — Ken. Glos. 

Canonical, agreeable to the canons of the 
church. 

Canonical obedience, that duty which a 
clergyman owes to the bishop who ordained 
him, to the bishop in whose diocese he is 
beneficed, and also to the metropolitan of such 
bishop. 

Canonist, a professor of ecclesiastical law. 

Canons of the Protestant Church, ordi- 
nances enacted by the clergy under James I. in 
1608, but never confirmed in Parliament. It 
has bemi solemnly adjudged upon the principles 
of law and thet constitution, that, where they 
are ^ot merely declaratory of the ancieiHt 
canon laiy, but are introductory of new regu- 
lations, they do not Bind the laity, whatever 


regard the cleigy may think proper to pay 
them. — 1 BL C’om. 88. 

Canons oif inheritance, the rules directing 
the descent of real property throughout the 
lineal and collateral consanguinity of the 
owner, dying intestate, who is technically 
called the purchaser. The 3 & 4 Wm. IV. 
c. 106, materially altered the old canons of real 
property descent, but because the act does not 
extend to any descent which took place on the 
death of any persons who died before the Ist 
January, 1834, it is deemed expedient to give 
both the old and the new canons : 

'I'he old canons, which obtain in oases of 
ancestors dying before Ist January, 1834, are 
the following : — 

( 1 ) That inheritances shall lineally descend 
to the issue of the person who last died 
actually seised, in infinitum, but shall never 
lineally ascend. 

(2) That the male issue shall be admitted 
before the female. 

(3) That where there are two or more males 
in equal degree, the eldest only shall inherit ; 
but the females all together. 

(4) That the lineal descendants, inS.nfinitum, 
of any person deceased, shall represent their 
ancestor ; that is, shall st:ind in the same 
place as the person himself would have done 
had he been living. • 

({>) That on failure of lineal descendants, or 
issue of the person last seised, the inheritance 
shall desibend to his collateral relations, being 
of the blood of the first purchaser, subject to 
the three preceding rules. 

(6) That the •collateral heir of the person 
last seised must be his next collateral kinsman 
of the whole blood. 

(7) That in collateral inheritances the male 
stocks shall be preferred to the female (that is, 
kindred derived from the blood of the male an- 
cestors, however remote, shall be admitted 
before those from the blood of the females, 
however near, unless where the lands have in 
fact descended from a female. 

The canons according to the new law grafiied 
upon the old, are the following: — 

(1) That inheritances shall lineally descend 
to the issue of the person who last died en- 
titled, in infinitum. 

(2) 'I'hat the male issue shall be admitted 
befojjB the female. 

(3) That where there are two or more males 
in equal degree, the eldest only shall inherit, 
but the''!fi^ale8 all together. 

(4) Tmt^the lineal descendants, in ir^nHum, 

of any person deceased, shidl represent their 
ancestor ; that is, shall stand in the same place 
as the person himself would have done had he 
been living. . 

(5) That on failure of lineal descendants, or 
issue of the person last entitled^ the inheritance 
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ehall ascend and descend to the lineal an- 
cestors, and to the collateral relations of the 
purchaser. 

(6) That the nearest lineal ancestor shall be 
the heir of the purchaser, in preference to any 
of the descendants of such lineal ancestor, and 
to naoro remote linc^il ancestors and their 
descendants (other than himself) ; and the 
descendants of every such lineal ancestor shall 
succeed next after or in default of him, so that 
the tather shall be preferred to a brother or 
sister, and a more remote lineal ancestor to 
any of his ^ssue, oth*er than a nearer lineal 
ancestor or his issue ; and subject to this rule 
and to the next, the descent to collaterals 
shall be subject to the second, third, and fourth 
canons. 

(7) That as between collaterals of a pur- 

chaser, a relation of the half blood shall 
succeed next after any relation in th,e same 
degree of the whole blood and his issue, 
where the common ancestor shall be a male, 
and next after the common ancestor, where 
such common ancestor shall be a feniale. 
So that the brother of the half-blood, on the 
part of tlfe father, shall inhe nt next after the 
sisters of the whole blood dn the part of the 
father and their issue ; and the brother of the 
half-blood on the part of the mother, shall 
inherit next after the mother. The collaterals 
of the half-blood of a person last entitled, 
who was not a purchaser, will take in a course 
of descent from the purchaser of whose whole 
blood they are, by force of the direction, that 
in every case the descent sliall be traced Irom 
the purchaser. • 

(8) That in lineal ascending, and in colla- 
teral inheritances, the male stock shall be pre- 
ferred to the fe] 9 :iale (that is, the male ances- 
tors and kindred derived from their blood, 
howeyer remote, shall be admitted before 
female ancestors and kindred derived from 
their blood, however near), unless where the 
lands have in fact descended from a female. 
Therefore, under the new law, none of the 
'maternal ancestors of the person from whom 
the descent is to he traced (viz. the purchaser), 
nor any of their descendants, are capable of 
inheriting until all his paternal ancestors and 
their descendants shall have failed and also 
no female paternal ancestor of such person, nor 
any of her descendants, is, or a^e capabjp of 
inheriting until all his male paternal ancestors 
an4 their descendants shall have failed ; and 
no female maternal ancestor of sue V person, 
nor any of her descendants, is or ,are<^pabie of 
inheriting until ah his male maternal ances- 
tors and their descendants have ^led. — 2 Sug. 
r. 4- P. 238, 10th ed. 

(9) Where there shall be a total failure of 
heirs of the purchaser, or where any lands 
4hall be descendible, as if an ancestor had 


been the purchaser thereof, and there shah be 
a total ^ilure of the heirs of such ancestor, 
then, and in every such case, the land idiall 
descend, and the descent shall thenceforth be 
traced from the person last entitled to the land 
as if he had been the purchaser thereof. — 22 & 
23 Viet. 0 . 35, s. 19. This enactment is td be 
read as part of the 3 & 4 Wm. IV. c. 106., 
8. 20. 

Cantel, or Cantle [ft. chantel^ Fr.], a lump, 
or that which is added above measure ; also a 
piece of anything, as a *■ cantel of hread^ or 

the like.-rr-P/o«n<. 

Canterbury, Archbishop of ‘his customary 
privilege is to crown the Kings and Queens of 
England, while the Archbishop of York has 
the privilege to crown the Queen-Consort, 
and be her perpetual chaplain. The Arch- 
bishop pf Canterbury has also, by 25 Hen. 
VIII. c. 21, the power of granting dispensa- 
tions in any case not contrary to the Holy 
Scriptures and the law of God, where the Pope 
used formerly to grant them, which is the 
foundation of his granting special licenses to 
maiTy at any place or time; to hold two 
livings (which must be confirmed imder the 
Great Seal), and the like ; and on this also is 
founded the right he exercises of conferring 
degrees in prejudice of the two universities ; 
but although he can confer all the degrees 
which are taken in the universities, yet the 
graduates of the two universities, by various 
acts of parliament, and other regulations, are 
entitled to many privileges, which are not 
extended to what is called a Lambeth degree.-— 
1 BL Com. 381 ; 1 Burn's Ec. L. 178. 
The power of conferring medical degrees 
appears to be superseded by 21 & 22 Viet, 
c. 90, sch. A 10, called ‘ The Medical Act.’ See 
Archbishop. 

Cantred, or Kantress [ft. cant^ or cantre, 
Brit., a hundred, and tre^ a town or village], 
a hundred Welsh villages. — Mon. Ang. p. 1, 
f. 319, 

Cap of Maintenance, one of the regalia 
or ornaments of State, belonging to the 
sovereigns of England, before whom it is 
carried at the coronation and other great 
solemnities. Caps of maintenance are alp 
carried before the mayors of several cities in 
England.-rr-AJncyc. Bond, 

Capacity, an ability or fitness to do or to 
receive, to sue or to be sued. AU persons are 
capable of purchasing ; and all that are in 
possession, or potential possession of any 
estates, are capable of conveying them, unless 
under peculiar legal disabilities, as being at* 
tainted , non compotes^ iniknt8( except by custom^ 
under duress, feme coverts (except sub modoy., 
^d aliens. All persons are capable of 
committing crimes, unless there be in them a 
defect of will : for, to constitute a legal crime. 



( 147 ) 


there must be both a vicious will and a 
vicious act. The will does not concur with 
the act : (1) Where there is a defect of un- 
derstanding, (2) Where no will is exerted. 
(3) Where the act is constrained by force and 
violence. A vicious will may, therefore, be 
wanting in the cases of— (o) infancy ; (/3) 
idiotcy, or lunacy; (y) drunkenness, which 
does not, however, excuse; (3) misfortune; 
(f) ignorance, or mistake of fact ; (^) com- 
pulsion, or necessity — ^which is 1st, that of 
civil subjection ; 2ndly, that of duress per 
minas^ 3rdly,.that of choosing the less per- 
nicious of two evils, where one is unavoidable ; 
4thly, that of want or hunger, which is no 
legitimate excuse, although this is a vexed 
point amongst jurists. The Queen, from her 
excellence and dignity, is also incapable of 
doing wrong. — Bl. Anal, 

All laws which have for their principal 
object the regulation of the capacity, state, and 
condition of persons, have been treated by 
foreign jurists generally as personal laws. 
They are by them divided into two sorts: 
those which are universal, and those which are 
special. The former (universal laws) regulate 
universally the capacity, state, and condition 
of persons, sufch as their minority, majority, 
emancipation, and power of administration of 
their own affairs. The latter (special laws) 
create an ability or disability to do certain 
acts, leavings, the party in all other respects 
with his general capacity or incapacity. Con- 
sult* Story's Conjlict of LawSy c. iv. tit. 

‘ Capacity of Persons' 

Gapax doli, capable of committing crftne. 
Cape, a judicial writ touching a plea of 
lands or tenements, divided into cape magnuniy 
or the grand cape^ which lay before appear- 
ance to summon the tenant to answer the 
default, and also over to the demandant ; the 
cape ad valentiam was a species of grand cape ; 
and cape parvum^ or petit cape, after appear- 
ance or view granted, summoning the tenant to 
answer the default only. — Termes de la Ley ; 

3 Step. Coin. 672. 

Capella, an oratory, or depending place of 
divine worship ; also a chest, cabinet, or other 
depositoiy of precious things, especially of 
religious relics. — Ken. Paroch. Antiq. 580. 

Capellus, a cap, bonnet, helmet, or other 
covering for the head. 

Capias (fkat you take). The writ of capias^ 
as a means of commencing an action at Com- 
mon Law, is altogether abolished, and a new 
writ, called a ' capias on mesne process,’ or 
* bailable process,’ was introduced by 1 & 2 
Viet. c. 110, s. 3* It is addressed to the 
sheriff, and is in force one calendar month ^ 
an order for issuing it, and arresting ana 
holding the defendant to bail under it, may be 
cbtained at any time after the commencement 
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of the action and before final judgment, in all 
cases in which the defendant was previously 
liable to arrest (whether with or without a 
Judge’s order), on satisfying a judge at cham- 
bers, by affidavit, that the cause of action 
amounts to 20/. or upwards, and that the 
debtor is about to quit England, unless forth- 
with apprehended.—! Chit. Arch. Prac. hy 
Pren. 720. This writ is sometimes called 
capias ad respondendum. 

A capias is the process on an indictment 
when the person charged *is not in custody, and 
in cases not otherwise provided for by statute. 
4 Step, Com. 447. 

Capias ad audiendum judicium {that you 
take to hear judgment ). This writ is awarded 
and issued, in case the defendant be found 
guilty of a misdemeanor (the trial of which 
may, and docs usually, happen in his absence, 
after he has once appeared), to bring him up to 
the Court to receive sentence, and, if he 
abscond, he may be prosecuted even to out- 
lawry. — 4 Bl. Com. 375. ■ 

Capias ad respondendum {that you take to 
answer). A process issued in cases of injury 
accompanied with ibree, or otherwise, against 
the defendant’s person, when he neglected to 
appear upon the former process of attachment, 
or had no substance whereby to be attached, 
subjecting his person to imprisonment. — 3 Bl. 
Com. 281. See 48 Geo. III. c. 58. 

Capias ad satisfaciendum {that you take 
to satisfy) ; called in practice a ca. sa. A writ of 
execution of the highest nature, inasmuch as it 
deprives a persontof liberty, till the satisfaction 
awarded be made ; and therefore, when a man is 
once taken in execution upon this writ, no 
other process can be sued out against his lands 
and goods, unless he escape or is rescued ; and 
by 2 1 Jac. I. c. 24, if the defendant die while 
charged in execution upon this writ, the plain- 
tiff may after his death sue out a new execu- 
tion against his lands, goods, or chattels. This 
writ is addressed to the sheriff, commanding 
him to take the body of the defendant, and' 
have him at Westminster on a day therein 
named, or immediately after the execution of 
the writ, to make the plaintiff satisfaction for 
his demand, or remain in custody till he does. 
The general rule is that any person may be 
arrested under this writ who is not privileged 
from ^eing held to bail under a capias ad 
respondendum. By 7 & 8 Viet. c. 96, s.' 57, no 
person sn^^l be taken or charged in execution 
upon an^^dgment obtained in any of her 
Majesty’s superior courts or in any County 
Court, Court of Requests, or other inferior 
courts, in any action for the recovery of any debt 
wherein the sum recovered shall not exceed 
20/., exclusive of the costs recovered by such 
judgment. The exception is in a case of fraud, 
when the Judge may order an arrest under s. 69. 
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Bail may be taken in execution uponaca. so., 
although they could not be holden to bail. 
So an infant and a feme covert may be taken on 
this writ, and if it be sued out against hus- 
band and wife, the wife may be taken on it, 
and she will not be discharged, unless she 
have no separate property, the general rule 
being that the wife shall be discharged, if in 
custody before execution, but not after it.— — 
2 Bl. Com, 315 ; 1 Chit. Arch. Prac. by Pren. 
651. 

Capias in withernam {that you take by way 
of reprisals). If the goods before an action 
of replevin have been eloigned, so that the 
sheriff cannot replevy them, then, upon plaint 
being levied in the County Court by the plain- 
tiff, tlie sheriff may issue this writ, in vetito 
(or, more properly, repetito\ namio^ signifying 
a second or reciprocal distress in lieu of the 
first which was eloigned ; in other words, the 
officer is commanded to take goods or cattle of 
the defendant, to the value of those taken by 
him, and deliver them to the plaintiff, who 
gives a bond with sureties, conditioned to pro- 
secute his suit and to return the goods, &c,, 
so to be delivered to him, ^ii a return of them 
should be afterwards adjudged. Goods taken 
in withernam cannot be replevied till the ori- 
ginal distress is forthcoming. 

Also, after vcpdict and judgment for de- 
fendant in replevin, and the usual writ of exe- 
cution de retomo habendo has been sued out, 
to which the sheriff has returned “that the 
goods, &o„ are eloigned, i, e., conveyed to 
places unknown to him, so^ that he cannot 
execute the writ, the defendant may then sue 
out a capias in withernam, requiring the sheriff 
to take other goods, &c., of the plaintiff to the 
value of the gpods, &c., eloigned, and deliver 
them to the defendant, to be kej>t by him 
until the plaintiff deliver to him the goods, 
&c., originally replevied. — 3 pi, Com. 148. 

Capias pro fine, or Misericordia {that you 
take for the fine or in mercy). Formerly if the 
verdict was for the defendant, the plaintiff was 
adjudged to he amerced for his false claim ; 
but if the verdict was for the plaintiff, then in 
all actions vi et armis, or where the defendant 
in his pleading had falsely denied his own deed, 
the judgment contained an award of a capiatur 
pro fine\ in a-B other cases, the defendant was 
adjudged to be amerced. In actions o^ tres- 
pass and ejectment a capias pro fine used 
to issue in pursuance of the capiatur^n^ the 
difendant was obliged tp cDmpDmi^‘'the fine, 
by paying some small sum to the fj'^slber, until 
by 5 W. & M* c* 12, it was enapted that no 
capias pro fine should thereafter issue in aptions 
of ‘ trespass, ejectment, assault, or false impri- 
sonment* brought in apy of the Courts of 
W^laninster ; but that the plaintiff should pay 
6a. Zd, to the master in satisfaction of the said 


fine, at the time of signing the judgment, and 
should be allowed the same in his costs ; and it 
is now imnecessary in any case.— 1 Chit. Arch. 
Prac. by Pren. 500. 

Capias utlagatnm {that you take the outlaw). 
This writ is either general, against the person 
only ; or special, against the person, lands, and 
goods. If a defendant be outlawed, and appear 
publicly afterwards, he may be arrested by 
virtue of this writ, and committed till the out- 
lawry be reversed ; and any person may arrest 
an outlaw on a criminal prosecution, either of 
his own head, or by this writ, or a warrant, in 
order to bring him to execution.— 2 Chit. Arch. 
Prac. by Pren. 1251. 

Capiatur, judgment quod. See Capias pbo 
FINE, or MisebicobdiA. 

Capita [M. Lat.], abuttals or boundaries. 

Capita {rights). Distribution of personalty 
per capita (professedly borrowed from the civi- 
lians, and enacted in the Statutes of Distribu- 
tions) happens when all the claimants claim in 
their own right, in equal degree of kindred, and 
jiot jure representationis, in the right of another 
person, as if the next of kin be the intestate’s 
three children, A. B. and C. ; and here the in- 
testate’s personalty is divided into three equal 
portions, and distributed per capita, one to 
each. So succession per capita is where the 
claimants are next in degree to the ancestor, 
in their own right, and not by right of repre- 
sentation. — 2 Steph. Com. 225, 226. 

Capital [fr. eapitalis; capyt, I^at.], in poli- 
titfvl economy, that portion of the produce of 
industry existing in a country, which may be 
made directly available, either for the support 
of human existence, or the facilitating of pro- 
duction ; but, in commerce, and as applied to 
individuals, it is understood to mean the sum 
of money which a merchant, banker, or trader 
adventures in any undertaking, or which he 
contributes to the common stock of a partner- 
ship. Also the fund of a trading company or 
corporation, in which sense the word stock is 
generally added to it.-. — McCull. Com. Diet. 
As to circulating and fixed capital see 1 Mill's 
Pol. Econ. b. 1. c. vj. 

Capital felonies, those crimes upon convic- 
tion of which the offender is condemned to be 
hanged. The crimes now punishable with 
death are high treason and murder. Since 
24 & 25 Yict. cc. 96, 97, 98, and 100, 
numerous offences, formerly capital, have 
ceased to be so. 

Capitale, a thing which is stolen, or the 
value pf it. — Blmnt. 

Capitale vivens, live cattle. — Ibid. 

Capitation, a tax or imposition raised on 
each person in consideration of His labour, in- 
Slustiy, office, rank, &c. It is a veir ancient 
kind of tribute, and answers to what the Latins 
called tributum^ by which taxes on persons are 
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distinguiRhed fk»m taxes on merchandisei called 
v&itigalia. 

Capite, tenure in, lands held by tenants 
immediately from the king. It was the most 
honourable tenure, and was of two kinds, either 
ut de honoref where the land was held of the 
king, as proprietor of some honor, castle, or 
manor, or ut de corondy where it was held in 
right of the Crown itself. When these tenants 
m capite granted portions of their lands to in- 
ferior persons, they were called mesne (middle) 
lords or barons, with regard to such inferior 
tenants, who were styled tenants paravaily the 
lowest tenants, .because they were supposed to 
make avail or profit of the lands. This tenure 
is abolished, so that tenures now created by the 
Crown are in common socage. — 12 Car, II. 
c. 24. 

Capitilitium, poll-money. 

Capititiuin, a covering for the head. — 1 
Hen. I V. 

Capitola itineris, articles of enquiry.— 2 
HeeveSy c. viii. p. 4. 

Capitulary, a code of laws. 

Capitulation [fr. capituloy Lat., to treat upon 
terms ; fr. capitulumy a little head or division], 
the treaty which determines the conditions under 
which a place besieged is abandoned to the 
commanding officer of the besieging army ; 
also an agreement by which the prince and 
the people, or those who have the right of the 
people, regulate the manner in which the go- 
vernment is t© be administered^ 

Capitula rur^a, assemblies or chapters, 
held* by rural deans and parochial clergy, 
within the precinct of every deanery ; which 
at first were everv three weeks, afterwards once 
a month, and subsequently once a quarter. — 
Cowel. 

Capitulum est clericorum congregatio sub uno 
decano in ecclesid cathedrali. — Co. Litt. 98. — 
(A chapter is a congregation of clergy under 
one dean in a cathedral church.) 

Capituli agri, head-lands; lands lying at 
the head or upper end of furrows, &c. — Ken, 
Par. Ant. 137. 

Captain [fr. capitanOy It., a head-man ; fr. 
caputy Lat.], a leader or commander of a com- 
pany of soldiers; who is either a general, 
governing a whole army, or special, as leader 
of a band or regiment. Also the commander 
of a ship or vessel. 

Captotor, a person who obtains a gift or 
legacy through artifice. 

Caption, that part of a l^al instrument, as 
a commission, indictment, <&c., which shows 
where, when, and by what authority it is taken, 
found, or executed. Thus, where a commission 
is executed, the commissioners subscribe their 
names to a certifioate, declaring when an<^ 
where the commission was ex^uted. The 
caption is no part of an indictment, it is merely 


the style of the Court where the indictment 
was prefe^di which is prefixed as a kind of 
preamble to it on the record, when made up, 
or when it is returned a certiorari. — Area, 
Crim. Plead, tit. * Caption.^ This word is im- 
properly used for an arrest. 

Captives, prisoners. As in the goods of an 
enemy, so also in his person, a sort of qualified 
property may be acquired, by taking him a pri- 
soner of war, at least till his ransom be paid.-— 
2 Bl. Com. 402. 

Capture, the arrest or seizure of a pe^n 
or thing, particularly applied to the seizure of 
ships by an enemy in time of war. 

Caputagium, head or poll-money. 

Caput anni, the firr.t efay of the year. 

Caput baronisD, the castle or chief seat of a 
baron. 

Caput jejunii, the beginning of the Lent 
Fast, i. e. Ash Wednesday. 

Caput loci, the head or upper part of a 
place. 

Caput lupinum, a wolfs head. An outlawed 
felon was said to have caput lupinumy and might 
be knocked on the head, like a wolf, by any 
one that should meet him, because, having re- 
nounced all law, he*was to be dealt with as in 
a state of nature, when everyone that should 
find him might slay him ; yet now, to avoid ' 
guch inhumanity, it is holden that no man is 
entitled to kill another wantonly or wilfully, 
but in doing so is guilty of murder, unless it 
happen in the endeavour to apprehend him.— 
4 Steph. Com. 468. 

Car, and Char [fr. caer, Brit., city], names 
of places beginnii% with these words signify a 
city, as Carlisle, Cardiff, &c. 

Carat, a weight equal to three and one-sixth 
grains. 

Carcan, a pillory. 

Carcannum, a prison.— Canut. Beg. 

Carcatus, loaded, a ship freighted. 

Caroel-age, prison-fees. 

Career ad homines custodiendosy non ad pU”. 
niendoSy dari debet.-^Co. Litt. 260. — (A pri- 
son ought to be given for the custody, not the 
punishment, of persons.) 

Cards. To keep a common house for card- 
playing is unlawful.— 4 Steph. Com. 352. 

Careota, and Carectata, a cart and cart- 
load. 

Carotarius, or Careotariiui, a oarter.-— 

Sloum. 

Carg^ [fr. cargo, Sp., the load of a ship ; 
charge, |^\.], the lading of a ship, the merchim- 
dise or contained and conveyed in a 

ship. 

Caristia, dearth, scarcity, deame88.r— 

Caritas, or Karite, a grace-cup, an extraor- 
dinary allowance of wine or liquor. 

Cark, a quantity of wool, whereof thirty make 
a sarplar.— 27 Hen, VI. c. 2. 



CAB 


( 150 ) 


Carle See Kable. 

CamO) an immunity or privilege. — Cowel. 

Car00]ne« a license by the Lord Mayor of 
London to keep a carkr— 1 Wm. Ex. 730. 
Carpemeals, a coaii cloth. — 7 Jac. I. c. 16. 

Carrels, closets, or apartments for privacy 
or retirement. 

Carreta, a carriage, cart, or wain-load. 

Carriole, or Carraole, a ship of great burden. 

Carrier, in its general sense a person who 
undertakes to transport the goods of other per- 
sons from one place to another for hire. It is 
not, however, every .person who undertakes to 
carry goods for hire that is deemed a common 
carrier. 

A private person may contract with another 
for the carriage of his goods, and incur no re- 
sponsibility beyond that of any ordinary bailee 
for hire, that is to say, the responsibility of 
ordinary diligence. To bring a person within 
the description of a common carrier, he must 
exercise it as a public employment ; he must 
imdertake to carry goods for persons generally ; 
and he must hold himself out as ready to 
transport goods for hire, as a business, not 
as a casual occupation, pro hac vice. A 
common carrier has, therefore, been defined 
to be one who undertakes for hire or reward 
^to transport the goods of such as choose to 
employ him, from place to place. Although 
the expression used is a common carrier o# 
goods, yet this language is not to be understood 
in a strict sense ; for a common carrier may 
be of money as well as of goods, if sitch is his 
own practice, or the common usage of the 
business in which he is engaged. 

Common carriers are generally of two de- 
scriptions: (1) carriers by land ; (2) carriers 
by water. Of the former description are the 
proprietors of stage-wagons and stage-coaches, 
and railroads, which ply and run between dif- 
ferent places, and carry goods for hire. So are 
truckmen, wagoners, teamsters, cartmen, and 
porters, who undertake to carry goods for hire, 
as a common employment, from one town to 
another, or from one part of a town or city to 
another. Of the latter description are the 
owners and masters of ships, whether they are 
regular packet ships or carrying smacks, or 
coasting ships, or other ships carrying on gene- 
ral freight. So are the owners and masters of 
steam-boats engaged in the transportation of 
goods fot persons generally for hire, are 
the lightermen, hoymen, barge-owners, ferry- 
men, and boatmen, and others employ^^ in the 
same manner. The owners of a a^hm-boat, 
who undertake to tow freight h^ta for hire, 
or undertake to tow vessels in oy out of port 
for hire, are not ordinary carriers, but are re- 
sponsible only for common skill, care, and dili- 
gence in their undertaking.— /S'^ory on the Law 
of Bailments, 500. 


The law regulating and limiting the common 
law liability of carriers, is fixed by the 11 Geo. 
IV. and 1 Wm. IV. c. 68, which protects car- 
riers from liability in case of the loss of certain 
specified articles, exceeding the value of ten 
pounds (excepting loss by the felony of the 
carrier’s servants or his own personal default), 
unless the party delivering the goods declare 
the value, and offer to pay, if required, an 
extra charge for carriage, but requires that the 
notice of the increased charges that may be 
required shall be affixed in the office, and of 
which, when so affixed, every person is bound 
to take notice; but it provides that the act 
shall not affect special contracts. It then de- 
clares that aU other notices, then already or 
thereafter to be given, shall not protect a car- 
rier from liability, excepting when so given 
under terms of the act, viz. when certain spe- 
cified articles exceed the value of 10/. and 
when such notice has been,* duly affixed ; but 
as to any other goods, or even the specified 
articles, when under the value of 10/. carriers 
cannot by any notice protect themselves from 
the ancient common law liability. The act, 
however, allows effect to any express special 
contract made with a carrier, and according to 
the terms of that contract. The statute then 
authorizes an action for loss against any one 
proprietor, and excludes a plea in abatement 
of non-joinder, and provides that if loss ensue, 
then not only the declared value, but also the 
money paid for extra insurance, shall be reco- 
verable ; but entitles the carrier to require 
proof of the value of the package lost, .and 
authorizes him to pay money into court. 

The articles specified in the act are the 
following, viz. : — bills of exchange, china, 
clocks, coin (gold or silver) of this or any 
other state, engravings, fur, glass, gold coin or 
gold manufactured or otherwise, jewellery, 
lace, maps, notes of any bank, or for payment 
of money, orders for payment of money, 
paintings, pictures, plate (gold or silver), 
plated articles, precious stones, promissory 
notes, securities for payment of money, silks 
manufactured or unmanufactured or wrought 
up or not with other articles, silver, stamps, 
English or foreign, timepieces of every 
description, title-deeds, trinkets, watches, 
writing^. 

Since this act, carriers requiring aU in- 
creased charge, usually affix in their offices 
and circulate, placards giving notice. It is set- 
tled by prior decisions that no afction can be 
supported against the postmaster-general for 
the loss of bills or bank-notes, stolen out of 
letters put into the post-office, and, therefore, 
it is a proper precaution to remit such docu- 
ments in registered letters, or in halves by 
different conveyances. — Jeremy on the Law 
of Carriers \ 3 Chittfs Commercial Law, 
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869-386 ; BurtCa Justic^^ tit. * Carriers ; * 
CMtty's Law of Contracts^ and 1 Smi. L, 
C. 173. 

Carrying away m&nt-fBmales under eiz- 
teen. Statute 24 & 25 Viet. c. 100, s. 55, 
enacts that * Whosoever shall unlawfully take, 
or cause to be taken, any unmarried girl, being 
under the age of sixteen years, out of the pos- 
session, and against the will of her father or 
mother, or of any other person having the 
lawful care or charge of her, shall be guilty 
of a misdemeanor, and, being convicted thereof, 
shall be liable, at the discretion of the court, 
to be imprisoned for any term not exceeding 
two years, with or without hard labour.’ The 
abduction of a natural-daughter from her puta- 
tive father is within this law. In order to con- 
stitute this offence it is not necessary that any 
corrupt motive should be the inducement to 
commit the offence, and the consent of the child 
herself would be no excuse, the gist of the 
offence being the taking away of infant- 
daughters from the possession of their parents 
or guardians. If the parents or guardians 
once consent, it seems doubtful whether they 
can afterwards revoke it. The offender’s igno- 
rance of the tender age of the female is no 
extenuation of his crime. 

Cart-Bote. See Bote. 

Carte blanche, a white card, or free per- 
mission, signed at tlie bottom with a person’s 
name, and sometimes sealed, giving another 
person powei; to superscribe what conditions 
he pleases. Applied generall}^ in the sense of 
unlimited terms being granted. 

Cartel [fr. cartella. It., pasteboard], a piece 
of pasteboard with some inscription orf it, 
hung up in some place, and to be removed. — 
Flor. Hence a written challenge openly 
hung up, afterwards any written challenge. 
See Chartel. 

Cartel-ship, a vessel commissioned in time 
of war to exchange the prisoners of any two 
hostile powers; also to carry any particular 
proposal from one to another ; for this reason, 
the officer who commands her is particularly 
ordered to carry no cargo, ammunition, or 
implements of war, except a single gun for 
the purpose of signals. — Encye, Land. 

Cartolarjr [fr. carta^ Lat., paper], a place 
where papers or records are kept. 

Canica [fr. carr, old Gallic], a plough. 

CarucagO, a tax imposed on every plough 
for the public service. 

Camoatarius, he that held lands in carvagCf 
or plough-tenure. — Paroch. Antiq. 354. 

Caruoate [fr. carucata terrcB\y Carvage, or 
Carve of lana, a plough-land of 100 acres, or, 
according to Skene, as much land as may be 
tilled in a year and a day by one plough.-- 
Ken, Olos. This quantity varies in differeill 
counties from 60 to 120 acres. 


Case, action on, resorted to where a party 
sues for damages^ for any wrong or cause of 
complaint to which covenant or trespass will 
not apply. This action originated in the power 
given by the Statute of Westminster 2, to the 
clerks of the Chancery, to frame new writs in 
consimili casUf upon the analogy of writs 
already known. Under this power they con- 
structed many writs for different injuries, 
which were considRired as in consimili casu 
with, that is, to bear a certain analogy to a 
trespass. The new writs invented ffir the 
cases supposed to bear suCh analogy, received, 
accordingly, the appellation of writs of tres- 
pass on the case {brevia ‘ de transgressions super 
casuin), as being foun<led on the particular * 
circumstances of the case, thus requiring a 
remedy ; and to distinguish them from the old 
writ of trespass^ and the injuries themselves, 
which are the subjects of such writs, were not 
called trespasses^ but had the general name of 
torts^ wrongSy or grievances, 1'he writs of 
trespass on the case, though invented thus, 
pro re natdy in various forms, according to the 
nature of the different wrongs which respec- 
tively called them forth, began, nevertheless, 
to bo deemed as (^Dnstituting, collectively, a 
new individual fonn of action ; this new genus 
took its place by the name of trespass on the 
case, among the more ancient actions of ’•debt, 
covenant, trespass, &c. Such being the nature 
of this action, it comprises, of course, many 
different, species. There are two, however, of 
more frequent use than any other species of 
trespass on the case, viz. assumpsit and trover. 
The difference between an action of trespass 
and an action on the case is, that in the former 
the plaintiff complains of an immediate wrong, 
and in the latter, of a wrong that is the conse- 
quence of another act. The action on the case 
is equally applicable to consequential injuries 
to the real and personal property, as to the 
personal character of the party by whom it is 
brought. — tStep. Plead. 17. 

Case for the opinion of Courts of Law. 

It is no longer lawful for the Court of Chanceiy 
to direct cases for a Court of Common Law ; 
but the Court of Chancery itself may decide 
legal questions arising incidentally.— ^15 & 16 
Viet. c. 86, s. 61. 

Case stated, an agreement between litigants, 
setting forth the facts and points in dispute, 
with<^>, view to a prompt decision. As to cases 
by Justices of the Peace, see 20 & 21 Viet. c. 43. 

Cashi|[fr. caisssy Fr., a chest], money, pro- 
perly re^Yj, money, bills, drafts, l^nds, and all 
immediately negotiable paper in a person’s 
possession. . 

Cashier, a person entrusted with the mone- 
tary interests of a public company, usually 
under the order of directors ; also a oeprivation 
of office. 
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Caslilitey a mulct. 

Cassatioil [fr. cassOj Lat., to quash], a mak- 
ing null or void of any unjust or illegal act or 
decision ; also a decision in the last resort. — J^r, 
Law. 

Oassatum and Cassata, a house, with land 
sufiicient to maintain one family. 

Cassetur breve {that the wi'it be quashed). 
When the defendant pleads sufficient matter in 
abatement and the plaintiff cannot deny it, he 
may either obtain leave to amend his declara- 
tion, if that will answer his purpose and which 
will be granted upoft payment of costs, or he 
may at once enter on the roll a cassetur hrevCy 
or judgment upon his prayer that his writ may 
* be quashed, #o the intent that he may sue out 
a better. In practice, judgment is not often 
signed, nor any entry made on record, but the 
prayer and award are copied on paper, and de- 
livered, in the same manner as a pleading, to 
the opposite party. Neither party is entitled 
to costs. — 2 Chit. Arch. Prac. by Pren. 
1417. 

Cassidile, a little stick, purse, or pocket. 

Cassock, or Cassula [fr. casag, Gael., a long 
coat], a gaiment belonging to a priest 

Castel, or Castle [fr. casiellum dim. of cas- 
trurtiy Lat.], a fortress in a town ; a principal 
mansion of a nobleman 2 Inst. 31. 

Caltellain, the lord, owntjr, or captain of a 
castle ; the constable of a fortified house ; a 
person having the custody of one of the Crown 
mansions; an officer of the fbrest.-j- ilrac<. 
Manw. 

CasteUarium, tlie precinct or jurisdiction of 
a castle. o 

Castellarum operatio, castle-work or ser- 
vice and labor done by inferior tenants for the 
building and upholding of castles of defence ; 
towards which some gave their jiersonal as.sist- 
ance, and others paid their contributions. See 
Trinoda necessitas. Castleward was the ser- 
vice of guarding or watching at such castle. 

Castor and Chester [fr. castrum^ Lat.], the 
places ending with either of these words were 
the sites of the castles built by the Romans. 

Castigatory, a certain engine of correction, 
otherwise called the tre-bucket, tumbrel tipnbo- 
rellUy cucking-stool, scolding- stool, ducking- 
stool, gogmstolCf and cokestole, corrupted from 
choaking-stool. It was a punishment provided 
for scolding women, wherein they were plunged 
or soused over head in the water. /' 

It was also called Cathedra Stercorak's^ and 
by the Saxons scealjing stole^ and ^ciently 
indicted on brewers and bakers tr^i^^gessing 
the laws, who were ducked in Stercore (in 
stinking water). — Domesday Book. 

Casting vote, the vote given by the chair- 
man or president of a deliberative assembly, 
when the suffirages of the meeting are equal. 
;Thns, m fhe House of Commons the Speaker 


declares the numbers after a division, biit 
is not required to record his own vote un- 
less the numbers are even, and then he must 
vote one way or the other, in order that the House 
may come to some decision upon the question 
which has been put from the chair. It 'is a 
difficult and delicate office to give an opinion 
under such circumstances, especially when it 
is the duty of the Speaker to withdraw himself 
as much as possible from the contentions of 
parties, and, therefore, when the question relates 
to the stage of a bill — as for the second reading, 
for instance— it is usual for him to vote for 
the ‘ ayes ’ in order to give the house an op- 
poi-tunity of re-considering the bill in a future 
stage. In committees, some misconception 
appears to have existed as to the precise nature 
of the chairman’s right of voting. In 1836 the 
House of Commons was informed that the 
chairman of a select committee had first claimed 
the privilege to vote as a member of the com- 
mittee, and afterwards when the voices were 
equal, of giving a casting vote as chairman, 
and that such practice had of late years pre- 
vailed in some select committees ; when it was 
declared by the House that, according to the 
established rules of Parliament, the chairman 
of a select committee can only vote when there 
is an equality of voices (91 Commons' Jour. 
214). This error was very probably occa- 
sioned by the practice of election committees, 
which was, however, confined to them, and only 
existed under the provisions of ^A-cts of Par- 
liament. ® 

Casts. See Sculptures, 

Casual ejector, the fictitious Richard RoSj 
in the mixed action of ejectment before the 
fiction was abolished by the C. L. P. A., 1852. 
The declaration stated that a lease of the pre- 
mises in que.«tion, for a term of years, had been 
made by the party claiming the title (who was 
the real plaintiff') to a fictitious John Doe (who 
was the lessee of the plaintiff), who entered 
upon the land by virtue of such demise, and 
that afterwards Richard Roe (the casual ejector) 
entered and ousted John Doe, during the con- 
tinuance of his term. Appended to this 
declaration was a notice supposed to be signed 
by Richard Roe addressed to the tenant in 
possession (who was the actual defendant). 
The notice informed the tenant of the action 
having been brought by the lessee, and of 
Richard Roe having no title to the premises, 
and advised him to appear at a certain time 
and defend his title, otherwise he, Richard 
Roe, would suffer judgment by defeult, and 
then the actual defendant would be turaed 
out of possession by the sheriff, under a writ 
of habere facias possessionem. 

Casual poor, those who are not settled in a 
I»riah. See 33 Oeo. III. c. 35, s. 3, and 7 & 

8 Viet. c. 101, s. 26. 
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Casualty of wards, the mails .and duties 
due to the superior in ward-holdings.— 

Diet, 

Casu oonsimilly a writ of entry, granted 
where tenant by the courtesy, or tenant for life, 
alienated in fee, or in tail, or for another’s life, 
and was brought by him in reversion against the 
party to whom such tenant so alienated to his 
prejudice, and in the tenant’s lifetime. — Termes 
de la Ley. Abolished. 

Casu proviso, a writ of entry, given by the 
Stat. of Gloucester, c. 7, where a tenant in 
dower alienated in fee, or for life, &c., and it 
lay for him iii reversion against the alienee.— 
F.N.B. 207. Abolished. 

Casus feederis, a case stipulated by treaty, 
or which comes within the terms of a compact. 

Casus omissus, a point unprovided for by 
statute. 

Casus fortuitus non est sperandus; et nemo 
tenetur divinare. — 4 Co. 66. — (A fortuitous 
event is not to be foreseen ; and no person is 
bound to divine. 

Casus omissus et ohlivioni datus dispositioni 
communis juris relinquitur . — 6 Co. 37. — (A 
case omitted and given to oblivion is left to the 
disposal of the common law). 

Casus omissus habetur pro amisso. — (An 
omitted case is deemed as lost.) 

Cat. Amongst the ancient Britons cats 
were looked upon as creatures of intrinsic 
value ; and the killing or stealing one was a 
grievous cripie, and subjected the offender to 
a fine, especially if it belonged to the king’s 
ho*u.sehold, and was the custos horrei regii^ for 
which there was a very peculiar forfeiture. — 
2 Steph. Com. 7 n. * 

Caialla juste possessa amitti non possunt . — 
Jenk. Cent. 28. — (Chattels justly posse&sed 
cannot be lost.) 

Catalla reputantur inter minima in lege . — 
Ibid. 62.— (Chattels are ‘considered in law 
among the least things.) 

Catallactics, the science of political eco- 
nomy. — Whately's Led. on Pol. Econ. 

Catallis capi^ nomine distriotionis, an 
obsolete writ that lay where a house was 
within a borough, for rent issuing out of the 
same, and which warranted the taking of 
doors, windows, &c. by way of distress. — Old 
Nati Bre. 66. 

Catallis reddendis, an obsolete writ that lay 
where goods delivered to a man to keep till a 
certain day were not upon demand re-delivered 
at the day.— Orig. 39. 

Catalfl, goods and chattels. 

Catap^ta, a warlike engine to shoot darts ; 
a cross^w. 

Catascopus, an archdeacon.— i>u Cange. 

Catching bargain, a purchase from an 
expectant heir, for an inadequate considera- 
tion. 


Catchland. Land in Norfolk, so called be- 
cause it is not known to what parish it belongs, 
and the minister who first seizes the tithes of 
it, by nght of pre-occupation, enjoys them for 
that year.— CW’s/. 

Catchpole, a sheriff’s officer or bailiff, so 
called probably because he catches by the poll 
or head the party arrested. 

Category [fr. Karriyoplttf Gk.], a series or 
order of all the predicates or attributes con- 
tained under a genus. 

Cathedral [fr. tcaOiSpa, Gk., a seatj, the 
church of the bishop an*d head of the diocese, 
in wliich is his seat of dignity. The Cathedral 
Acts are 3 & 4 Viet. c. 113, 4 & 6 Viet, o, 89. 
and 6 & 7 Viet. c. 77. * 

Our cathedrals and collegiate churches have 
been divided into four classes Ist, consist- 
ing of thirteen, being the cathedrals of the old 
foundation, or Ecclesioe Cathedrales Canonioo- 
rum Secularium ; 2nd, consisting of eight con- 
ventual cathedrals, constituted with deans and 
chapters by Hen. VIII. ; 3rd, containing riie 
five cathedrals founded, together with new 
bishoprics, by Hen. V HI. ; 4th, the new cathe- 
drals of Ripon and Manchester. — Cath. Com. 
Hep. w 

Cathedral preferments, all deaneries, arch- 
deaconries, and canonries, and generally all 
dignities and offices in any cathedrsd or 
collegiate church, below the rank of a bishop. 

Gathedratic, a sum of 2s. paid to the 
bishop* by the inferior clergy; but from its 
being usually paid at the bishop’s synods or 
visitation, it is commonly named synodals . — 
Burn's Diet. * 

Gariiolic [fr. icadoXticoc, Gk.|, universal, 
general. The rise of heretics induced the 
primitive Italian church to assume to itself the 
appellation of Catholic, being a characteristic 
to distinguish itself from all private or parti- 
cular sects. The Romish church, assuming 
this claim, distinguishes itself by the name of 
Catholic, in opposition to all those who have 
separated from her communion in the eucharist, 
and whom she considers as heretics and schis- 
matics, and herself only as the true and Chris- 
tian church. In the strict sense of the word, 
there is no Catholic church in being, that is, no 
universal Christian community; to the want 
of which, some philosophers have attributed 
the wide and boundless stride of Mahometan- 
Encyc. Lond. 

Cl^holio Emanoipatioii Aet, 10 Geo. W. 
c. 7.^n 

Ca1fj^.Xderived by Skinner, Menage, and 
Spelman fi*. capitalia^ quee ad caput pertinent^ 
personal goods ; in which sense chattels is yet 
used. Mandeville uses cateU for price], 
beasts of pasture, neither wild nor domestic. 

Cattle-gfate, common for one b^t. 
Catzums, a hunting-horse. 
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CaiKms, a public meeting of a political 
character.— American. 

Cauda terror, a land’s end, or the bottom of 
a ridge in arable land. 

Caoloeis, ways pitched with flint or other 
stones. See Calcetum. 

Caiua matrunoiiii prsslocutii a writ which 
lay where a woman gave lands to a man in fee 
simple^ &c., to the intent he should marry her, 
and he refused to do so in any reasonable time, 
being thereunto required. — Reg. Orig. 66. 
Abolished by 3 & 4 Wm. IV. c. 27. 

Causes dotis, vitoB, Ubertatis^ Jisci^ sunt inter 
favorahilia in lege. — Jenk. Cent. 284. — (Causes 
of dower, life, liberty, revenue, are among the 
•lings favoured in law.) 

Causa ecclesicB publicis causis cequiparatur ; 
et summa est ratio quae pro religions facit. — Co. 
Litt. 341. — (The cause of the church is equal 
to public causes ; and paramount is the reason 
which makes for religion.) 

Causa et origo est materia negotii. — 1 Co. 
99.— (Cause and origin is the material busi- 
ness.) 

Causa proxima., non remota spectatur.—^Bac. 
Max. R. 1. — (The immediate, not the remote 
cause, is to be regarded.) , 

Causa spimtualis committi potest principio 
laico. — Da. 4. — (A spiritual cause may be 
committed to a lay prince.) 

Causa vaga et incerta non est causa ratiO’‘ 
nabilis. — 5 Co. 57. — (A vague and uncertain 
cause is not a reasonable cause.) ^ 

Causa mortis (m prospect of death). See 
Donatio mortis causA. 

Causam nobis significes quare, a writ 
addressed ta^ mayor of a town, &c., who was 
by the king^ writ commanded to give seisin of 
lands to the king’s grantee ; on his delaying 
to do it, requiring him to show cause why he 
so delayed the performance of his duty. 

Cause, a suit or action ; motive or reason ; 
that which produces an effect. 

Cause of action, a right to sue ; as to join- 
ing causes of action, see C. L. P. A, 1852, 
ss. 40 & 41, and 18 & 19 Viet. c. 67. s. 6. 

Cause-list, a printed roll of actions to be 
tried in the order of their entry, with the 
names of the attorneys for each litigant. 

Causea ffe. chaussee^ Fr., a paved road], a 
causeway. 

Cautio pro expensis, security for costs. 

Caution, a species of bail ; security. 

Caution juratoryi the best security yjuat a 
suspender can offer in order to obtain jw sus- 
pension.— /ScotcA Law. ^ 

Cautione admittenda, a writ that lies 
against a bishop who holds an excommunicated 
person in prison for contempt, notwithstand- 
ing he offers suflicient caution or security to 
obey the orders and commandment of the 
Qhvuch for the fliture — Reg. Orig. 66. 


Cautioner, a surety. 

Cauzi, Cazi, Kazy, a Mahometan judge or 
justice, who also ofliciates as a public notary in 
attesting deeds by affixing his seal. The same 
as the officer we call Cadi in Turkey. 

Cauzi-ul-Cazant, judge of judges ; the chief 
judge or justice. — Indian. 

Cavendum est a fragmentis.’-~^Rac. Aph, 26. 
(Beware of small pieces.) 

Caveat (that he take Aeedf), a warning or 
caution. If a person desire to stop the enrol- 
ment of a decree in Chancery, 4n order to pre- 
sent a petition of appeal to the Lord Chancellor, 
he enters a caveat with his lordship’s secre- 
tary, which prevents the enrolment for twenty- 
eight days ; it is sometimes, entered to prevent 
the issuing of a lunacy commission. It is also 
entered to stay the probate of a will, letters of 
administration, a license of marriage, or an 
institution of a clerk to a. benefice. 

Caveat actor, caveat emptor (let the doer^ 
let the purchaser beware). 

Caveat emptor^ qut ignorare non debuit quod 
jus alienum emit. — Hob. 99. — (Let a purchaser 
beware ; who ought not to be ignorant that he 
is purchasing the rights of another.) 

Lord Thurlow, in Lowndes v. Lane^ 2 Cox^ 
363, said that, as to the extent of this maxim, 
he was willing to carry it to a great extent, but 
not to the extent of saying it should apply 
where there was a positive representation 
essentially material to the subject sold, and 
which at the same time is false ip fact. He 
said he must consider any fundamental mistake 
in the particulars of an estate as 'furnishing' a 
case in which the purchaser would be entitled 
to have the mistake set right, if recently 
applied for. ‘ If a man,’ said Tindal, C. J. 
(Brown v. EdgingtoUj 2 Scotty N. R. 504), 

* purchase goods of a tradesman, without, in 
any way, relying Ujron the skill and judgment 
of the vendor, the latter is not responsible for 
their turning out contrary to his expectation ; 
but, if the tradesman be informed at the time 
the order is given of the purpose for which the 
article is wanted, the buyer relying upon the 
seller’s judgment, the latter impliedly warrants 
that the thing furnished shall be reasonably fit 
and proper for the purpose for which it is re- 
quired.’ 

Cavers, persons stealing ore from mines in 
Derbyshire, punishable in the berghmote or 
miner’s court; also officers belonging to the 
same mines. 

Cavil, a captious argument. 

Ceap, a bargain ; anything for sale ; chattel ; 
also cattle, as being the usual medium of barter. 

Sometimes used instead of — 

Ceapgilde [fr. ceap, Sax., cattle, and gild, 
payment], payment in cattle, market price. 

vleapiaa, to make a bargain. 

Cede, to assign or transfer. 
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* Cedent, an assignor. 

Gelation [fr. celot Lat.], concealment of 
pr^nancy or deliveiy. — Dung. 

veler leoti, the top, head, or tester of a bed. 

, Celibacy [fr. casUbatuB, Lat.], an unmarried 
or single state of life. 

Cellerarins, a butler in a monastery ; some- 
times called manciple or caterer. 

Cemetery [fr. KotfifinjpioVf Gk. fr. Kot^taiay to 
set to sleep], a place of buri^, differing from a 
churchyard by its locality and incidents ; by 
its locality, asJt is separate and apart from 
any sacred building used for the performance 
of divine service ; by its incidents, that inas- 
much as nd vault or burying-place in an 
ordinary churchyard can be purchased for a 
perpetuity, in a cemetery a permanent burial 
place can be obtained. See The Cemetenes 
Clauses Act^ 1847, 10 & 11 Viet. c. 65. 

CendulSB, small pieces of wood laid in the 
form of tiles, to cover the roof of a house. 

Ceneg^d [fr. chme^ Sax., relation, and gild^ 
payment], an expiatory*' mulct paid by one 
who killed another, to the kindred of the 
deceased. 

CenellSB, acorns from the oak. 

Cenninga, notice given by a buyer to a 
seller that the thing sold was claimed by ano- 
ther, in order to appear and justify the sale. — 
Athel. ap. Brompt. c. iv. 

Censaiia [fr. cense, Fr.], a farm or house and 
land let at standing rent. 

Censarii, fanners. — Blount. 

Gensualciit, a species or class of the oblati or 
voluntary slaves of churches or monasteries, 
i. e. those who, to procure the protection of the 
church, bound themselves to pay an annual 
tax or quit-rent only of their estates to a church 
or monastery. Besides this, they sometimes 
engaged to perform certain services. — Potg. 
de Stat. Serv. 1. 1. c. i. ss. 6, 7. 

Censumethidus, a dead rent, like that which 
is called mortmain. — Blount. 

Censure [fr. censuBj Lat.], a custom observed 
in certain manors in Devon and Cornwall, 
where all persons above the age of sixteen 
years are cited to swear fealty to the lord, and 
to pay 11c?. per poll, and \d. per annum ever 
after ; these thus sworn are called censers. 
Also a judgment which condems some book, 
person, or action, or more particularly a 
reprimand from a superior. — Surv. Diet. Corn. 

Census, a numbering of the people. It 
takes place once in every ten years. By the 
last census, taken on the 8th of April, 1861,^ 
under the Acts 23 & 24 Viet. c. 61 for Eng- 
land, c. 62 for Ireland, c. 98 for Scotland, the 
number of persons then within Great Britain 
(including the islands in the British Seas), was 
29,058,888, exclusive of the army, navy, and 
merchant-seamen then abroad, estimated #at 
275,900. 


Census regalis, the annual revenue (or in- 
come) of the CroMm. 

Cent [fr. centum^ a hundred], a hundred 
pounds. A profit of 10?. per cent, is the gain 
of 10?. by the use of 100?. 

Centenadi, petty judges, under-sheriffs of 
counties, that had rule of a himdred, and 
judged smaller matters among them.— 1 Vent. 
211 . 

Centeni, the principal inhabitants of a dis- 
trict composed of different villages, originally 
in number a hundred, but afterwards only 
called by that name. • 

Central Cruninal Court, the most imTOrtant 
criminal tribunal in this country, as well from 
the authority of the judges who preside there 
as from the numbt:;’ and magnitude of the 
crimes which are tried before it. This court 
was erected in 1834, by 4 & 5 Wm. IV. c. 86, 
which, reciting that it was expedient, for the 
more effective and uniform administration of 
justice in criminal cases, that offences committed 
in the metropolis, and certain parts adjoining 
thereto, should be tried by justices and judges 
of oyer and terminer, and gaol delivery in the 
city of London, proceeded to constitute a 
new tribunal, which it entitled * The Centiul 
Criminal Court,’ to consist of the lord mayor, 
the lord chancellor, the judges of the three 
superior courts at Westminster, the judges in 
bankruptcy, the judges of the admiralty, the 
dean of the arches, the aldermen, recorder, and 
common serjeant of London, the judges of the 
sheriff^ court, and any person who had, or shall 
have been lord chancellor, a judge of any of the 
superior courts^at Westminster, or who might 
be thereafter appointed by generfd commission 
of the queen. To this court her majesty may 
issue commissions of oyer and terminer, and 
gaol delivery, for the trial of all cases of trea- 
sons, murders, felonies, and misdemeanors com- 
mitted within the city of London and county of 
Middlesex, and in certain specified parts of the 
counties of Essex, Kent, and Surrey, all of 
which constitute a district which is to be, for the 
purposes of that act, deemed and taken to be 
one county. The court sits at the sessions 
house, in the Old Bailey; and there are at 
least twelve sessions held in every year, at times 
frxed by any eight of the judges at Westminster. 
Two provisions in this statute, and also several 
subsequent statutes, greatly augmented the 
jurwdiction of this tribunal, by first curtailing 
that|^' the courts of quarter sessions withmifoe 
assi^ed to the Central Criminal Court, 
and reWfcining them from trying near^ all 
. serious kinds of felony (4 & 5 Wm. IV. c. 86, s. 
17) ; and’ by transferring to it the entile crimi- 
nal jurisdiction of the Court , of Admiraltv 
(8. 22), foUowed up, in 1887, by 7 Wm. IV. 

1 Viet. cc. 84-89, by the operation of which all 
the serious offences punishable under them, if 
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committed within the jurisdiction of the Admi- 
ralty, may be, and have ever since been, tried 
at the Central Criminal Court. During every 
session two of the judges of the superior courts 
at Westminster preside in this court for the 
purpose of tiying the more important offences, 
j^e remainder are tried by either the recorder 
or common serjeant, or a judge from the sheriffs’ 
court, commissioned for that purpose ; on every 
occasion the lord mayor or some of the alder-^ 
men being also present on the bench. There 
are two courts adjoining each other, which sit 
simultaneously. See 9 & 10 Viet c. 24 ; 14 
& 15 Viet c. 55 ; and 19 20 Viet c. 16. 

Ceola, a large ship. — Blount. 

Gepi corpus et paratum habeo (/ have 
taken the body and have it ready\ a return 
made by the sheriff upon an attachment, 
capiaSy &c., when he has the person against 
whom the process was issued in custody. — 

Cepit in alio loco, a pica in replevin when 
the defendant took the goods in another place 
than that mentioned in the declaration. — 
Woodf. L. <5- T. 680. 

Ceppagium, the stumps or roots of trees 
which remain in the ground alter the trees are 
felled. — Fleta^ 1. 2. c. xli. 

Ceragium, a payment to find candles in the 
church. — Blount 

Certa debet esse intentioy et narratio, et cerium 
fundamentumy et certa res quee deducitur in judi- 
cium. — Co. Litt. 303. — (The intention ovght to 
be certain, and the count, and foundation, and 
the thing which is brought to judgment.) 

Certaiuty, truth, fact. There are three 
kinds of ceilaintics : — (1) to a certain intent 
in general, which is required in a charge or 
declaration ; (2) to a common intent, which is 
sufficient for a defence ; and (3) to a certain 
intent in every particular, which is rejected in 
almost all cases, as partaking of too much sub- 
tlety. — Rex V. HornCy Cowp. 682. 

Certificando de recoguitione stapulsB, a 
writ commanding the mayor of a staple to cer- 
tify to the Lord Chancellor a statute-staple 
taken before him where the party himself 
detains it, and refuses to bring in the same. 
There is the like writ to certify a statute-mer- 
chant, and in divers other cases.— Orig, 
152. 

Certifleate, a testimony given in writing to 
declare or verify the truth of anything. Tl^re 
are several sorts, the principal of which ax/ the 
following : — w 

(1.) Certificates of acknowledgment oi mar- 
ried women. Every deed executed by a married 
woman for any of the prurposes of the Act of 3 
& 4 Wm. rV. c. 74 (not executed by her as 
protector) shall, upon her executing the same, 
or afterwards, be produced and acknowledged 
as her act and deed before a judge of one of 


the superior courts at Westminster, or before 
two of the perpetual commissioners, or two 
special .commissioners, appointed as presendy 
noticed (s. 79). And such judge, or commis- 
sioners, before receiving the acknowledgment, 
shall examine her, apart from her husband, 
touching the knowledge of such deed, and shall 
ascertain whether she freely and voluntarily 
consents to such deed, otherwise the deed cannot 
be acknowledged, and, so far as relates to her, is 
void (s. 80). The Lord Chief Justice of the 
Common Fleas shall appoint proper persons for 
every county, riding, division, soke, or place for 
which there may be a clerk of the peace, to be 
perpetual commissioners for taking such ac- 
knowledgments, who are removable at his plea- 
sure ; and lists of their names,, with their 
residences and the places to which they are 
appointed, shall be kept by the officer of the 
Common Pleas, with whom the certificates of 
the acknowledgments are lodged ; and such 
officer transmits to the clerks of the peace the 
lists relating to their locality, a copy of which 
may be obtained by any person (s. 81). These 
perpetual commissioners are competent to take 
the acknowledgment of any married woman 
wheresoever she may reside, and wheresoever 
the lands, &c., may be (s. 82). 

If from being beyond seas, or from ill health, 
or any otlier sufficient cause, a married woman 
be prevented from making the acknowledgment 
before a judge, or special commissioners, the 
Court of Common Pleas, or any jugige thereof, 
may issue a commission appointiitg special com- 
missioners to take such acknowledgment (s. 83), 

When a married woman acknowledges a 
deed, \jhe person taking the acknowledgment 
signs a memorandum, endorsed on or written 
at the foot or in the margin of such deed 
(s. 84). 

And the same person also signs a certificate 
of the taking of such acknowledgment, written 
or engrossed on a separate piece of parchment. 

Every such certificate, together with an affi- 
davit verifying the same, and the signature, 
shall be lodged with some officer of the Common 
Pleas, who, after examining it to see that every- 
thing is correct, files the same of record (s. 85). 
This certificate being filed, the deed takes effect 
by relation from the time of the acknowledg- 
ment (b. 86). An index of certificates is. to be 
kept, and a copy of certificate filed, duly signed 
by the proper officer, is evidence (ss. 87, 88). 

The Lord Chief Justice of the Common Ple^ 
appoints the officer with whom the certificate 
shall be lodged, and the Court of Common Pleas 
is empowered to make orders touching the ex- 
amination, memoranda, certificates, and affida- 
vits, the time when the proceedings shall take 
pl^e, and the amotmt of fees (s. 89). 

Jn pursfiance of this power, the Court of 
Common Pleas promulgated a set of rules in 
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Michaelmas Term 1833; but they were revoked no reason to doubt its truth, "Sid he verily be- 
(yet so as not to invalidate any proceedings lieves the same to be true. And where there 
under them, which might have taken place is to be a provision, the deponent shall state 
before the 1st of March, 1834) by the rules of that the same has been made by deed or writing, 
Hilary Term 1834, which were varied in a or if not actually made, that the terms of the 
very few points by the rules of Trinity Term intended provision have been reduced into 
1834. . writing, which he verily believes has been pro- 

The substance of the rules now in force is as duced to the said commissioners, 
follows : — ^ The affidavit must further state the parish 

One, at least, of the commissioners must not or several parishes, or place or several places, 
be in any manner interested in the transaction, and the county or counties in which the several 
or concerned therein as attorney, solicitor, or premises wherein any .such married woman 

agent, or as his clerk: shall appear to be interested, shall by deed be 

The commissioners, before receiving the ac*>^ described to be situate. The form of the 
knowledgment, or if one of them be interested, affidavit is given, which is subject to such 

then the other who is not interested, must variations as the > ircumstances of the case 

inquire of any married woman separately and render necessary, and it may be made (where 
apart from her husband, and from the solicitor it is found convenient) by one of the commis- 
or attorney concerned in the transaction, sioners, 

whether she intends to give her interest in the The certificates and affidavits verifying the 
estate to be passed by such deed, without having same must, within one lunar month from making 
any provision made for her in lieu of or return the acknowledgment, be delivered to the proper 
for or in consequence of her so giving up such officer (whose office is at No. 7, Lancaster Place, 
interest, and if she declare there is no provision, Waterloo Bridge), who cannot receive the same 
and the commissioners believe it, then they shall after such time, without the direction of the 
receive the acknowledgment; but if it appear Court or Judge. 

that provision is to be made, then they .shall The fees to be ^aid for the copies to be de- 
not take her acknowledgment until they are livered by the clerks of the peace or their 
satisfied that such provision has been actually deputies, or by the officers of the Common 
made by some deed or writing produced to Pleas, are then set forth, 
them, or if not actually made, then the com- The County Court Judges may take these 
missioners shall require the terms of such in-r acknowledgments under 19 & 20 Vjet. c. 108, 
tended provision to be shortly reduced into .ss. 26 & 73. See 11 & 12 Viet. c. 70, and 17 
writing, and sliall verify the same by their & 18 Viet. c. 75. 

signatures in the margin, at the foot, or at the (2.) Annual certificate of an attorney. It 
back thereof. , expires on the l5th November in every year, 

The affidavit verifying the certificate shall without any reference to the day on which it 
d^xcept the acknowledgment be taken else- was issued. If taken out before the 1 6th De- 
where than in England, Wales, or Berwick- cember it will have relation back to the 16th 
upon-Tweed) be made by some practising November, and protect from penalties incurred 
attorney or solicitor of one of the Courts of before that time for hav ing practised without a 
Westminster, or one of the counties palatine certificate; but if taken out on or alter the 16th 
of Lancaster or Durham, and that in all cases pecember it will have relation only to the day 
it shall be deposed, in addition to the verifi- on which it was issued ; and if it be not issued 
cation of the certificate, that the deponent (or before the end of the year, the attorney’s name 
if more than one person join in the affidavit), will not appear in the Law I^ist, The duty 
that on« or more of the deponents knew the payable is thus regulated : if the attomty; 
person making such acknowledgment, and that practise within 10 miles of the (general Post- 
she is of full age and competent understanding. Office in London, then, for the first three y^rs, 

and that one at least of the commissioners, to the yearly duty is 4/. 10s., and fop every sub** 

the best of deponent’s knowledge and belief, is sequent year 9/. ; if he practise elseTt^h^y 

not in any manner interested or concerned in then, fop the first three years 3/., and for every 

the transaction, and that the names and resi- siilj^^jent year 6/.— -16 and 17 Viet, c. 63. 

dences of the commissioners, and also the place The'^coi*porated Law Society is appointed 
where the acknowledgment is taken, shall be remstfar pf attomies and solicitors. Consult 
set forth in such affidavit. And that previously 7 & 8 Viet. c. 73, ss. 21—26. 
to the acknowledgment, the deponent had in- (3.) Certificate of appointment of the' cre- 
quired of her whether she intended to give up ditors* a<3siguees to a bankrupt’s estate and 
her interest in the estate to be passed, and also effects. Statute 24 <& 25 Viet. o. 134. s. 123, 
her answer thereto, and if she declare thatihe enadls that * When the election of an assignee 
intends to give up her interest without any shall have been accepted by the person tested, 
provision, the deponent shall state that he has and confirmed by the court, the court shall by 



CEB { 158 ) 


certificate under the hand of the commissioner 
and the seal of the court (to be called the cer- 
tificate of appointment), declare such creditor’s 
assignee to hare been duly elected, and appoint 
him to the said office accordingly.’ 

(4.) Certificate of conformity of a bankrupt; 
an instrument whereby the court, before the 
passing of 24 & 25 Viet. c. 134, certified the 
adjudication, the bankrupt’s surrender and 
conformity, and his having passed his last 
examination and made a true discovery of his 
estate and effects. By that act a certificate of 
conformity has been abolished, and instead of 
it a bankrupt receives an order of discharge. 
See s. 157, et seq. 

(5.) Certificates of counsel; these are given 
as to a pauper having a good cause of suit or 
action, when he intends to sue in formd pau- 
peris; also in the case of petitions of appeal in 
Chancery suits, apprehending that the cause is 
proper to be reheard ; also a certificate of 
respectability is required to be signed by two 
counsel before a student can be admitted to 
keep his terms at any of the Inns of Court. 

(6.) Certificates of the Judges of the Supe- 
rior Common Law Courts at "W estminster. They 
are numerous; the chief, however, are: — (a) As 
to a special jury. The party upon whose ap- 
plication it is struck shall bear all the expenses 
occasioned at the trial of the cause by such 
special jury, and shall not be allowed upon 
taxation of costs, any more or other costs than 
ho would have been entitled to if the cause 
had been tried by a common jury, unless the 
Judge shall, immediately aftgr the verdict, 
certify, upon the back of the record, that it was 
a proper cause to be tried by a special jury. 
(/3) For speedy execution. By 1 Wm. IV. c. 7, 
8. 2, it is enacted, * that in all actions brought 
in either of the Superior Courts, by whatever 
form of process the same may he commenced, 
it shall be lawful for the Judge before whom 
any issue joined in such action shall be to 
be tried, in case the plaintiff or demandant 
therein shall become nonsuit, or a verdict shall 
be given for the plaintiff or demandant, de- 
fondant or tenant, to certify under his hand on 
the back of the record, at any time before the 
end of the sittings or assizes, ^at in his opinion 
execution ought to issue in such action forth- 
with, or at some day to be named in such cer- 
tificate, and subject or not to any conditio, or 
qualification ; and in case of a verdict the 
plaintiff, then either for the whole or fq: any 
part of the sun^ found by such verdict ; in all 
which cases a rule for judgment may be given, 
costs taxed, and judgment signed forthwith, and 
execution may be issued forthwith or afterwards, 
according to the terms of such certificate on 
any day in vacation or term ; and the pcStea; 
with inch certificate as a part thereof, ^aUand 
may be entered of record as of the day on 


which the judgment shall be signed, provided 
always that it shall be lawful for the parly en- 
titled to such judgment to postpone the signing 
thereof.* As to the time for issuing execution 
when a cause is tried out of term, see C. L. P, 
Act 1852 (15 & 16 Viet. c. 76.) s. 120 <fe Beg, 
Gen. HU. T. 1853, r. 57, and Chitty'a Archh. 
by Prent^ 412. (y) By 43 Eliz. c. 6, s. 2, if 
in a personal action ‘ not being for any title or 
interests of lands, nor concerning the freehold 
or inheritance of any lands, nor for any battery, 
it shall be certified by the Judge (not the 
Sheriff or Judge of an inferior court, trying 
under the 3 & 4 Wm. IV. c. 42,’ s. 17, nor on 
a writ of inquiry, before whom it shall be 
tried), that the debt or damages to be recovered 
therein do not amount to 405. the plaintiff shall 
have no more costs than damages, but less at 
the discretion of the Court.’ (^) By 22 & 23 
Car. II. c. 9, ‘ in all actions of trespass, assault 
and battery, and all other personal actions, 
wherein the Judge at the trial shall not find 
and certify under his hand, upon the back of 
the record, that an assault and battery was suf- 
ficiently proved, or that the freehold and title 
of the land was chiefly in question, in case the 
jury find the damages to be under the value of 
405. the plaintiff shall not recover or obtain 
any more costs than the damages so foimd 
shall amount to.’ (e) For the preventing of 
wilful and malicious trespass, it is enacted by 
8 & 9 Wm, III. c. 11, s. 4, * that in all actions 
of trespass to be •commenced o:e prosecuted in 
any of his Majesty’s Courts of Eecord at West- 
minster, wherein at the trial of the cause it 
shall ^appear and be certified by the Judge 
under his hand, upon the back of the recor^ 
that the trespass upon which any defendant 
shall be foimd guilty, was wilful and malicious, 
the plaintiff shall recover not only his damages, 
but also his full costs of suit, any former law 
to the contrary notwithstanding.’ The Judge 
has power to certify in actions for the infringe- 
ment of patents under 5 & 6 Wm. IV. c. 83, 
s. 3, and where there are several issues, under 
4 & 5 Anne, c. 16, ss. 4, 5. (4f) Tho 3 & 4 
Viet. c. 24, enacts that in actions of ft'espass, 
or trespass on the case, if the plaintiff recover 
less than 405. he shall not have his costs, imless 
the Judge certify that the action was not fri- 
volously brought, (ly) Except where money 
is paid into court and taken out in full satis- 
faction of the plaintiff’s demand in all actions 
of contract (except for breach of promise of 
marriage) where the plaintiff recovers a sum 
not exceeding 20/. and in all actions of tort 
(not being an action for malicious prosecution, 
or for libel or slander or seduction), except in 
the case of a judgment by default, where the 
pIsfCntiff recovers a sum not exceeding 5/. the 
plaintiff gets no costa unless he obtain a cer- 
tificate under 18 <fe 14 Viet. c. 61, s. 12, or 



( 159 ) 


obtains an order of the Court or a Judge for 
his costs under the 15 & 16 Viet. c. 54. s. 4, 
or the 19 & 20 Viet, c. 108, s. 80. See 1 
Chit. Arch. Prac. hy Pren. 448, et seq, 

(7.) Trial by certificate. This is now of 
veiy rare occurrence, but is still in force upon 
certain issues, which are enumerated in 3 
Steph. Com. 610; one of the most important 
of which is the issue of ne unques accouple en 
loial matrimonie. This arises in the action of 
dower, in which the tenant may plead in bar 
that the demandant ‘ was never accoupled to 
her alleged husband in lawful matrimony.’ 
Issue being joined upon this, the Court awards 
that it be tried by the diocesan of the place 
where the parish church in which the marriage 
is said to have been had is situate, and that the 
result be certified to it by the ordinary at a 
given day. It is said that this is a form of 
issue which can arise only in dower. The 
trial by certificate is, when competent, the only 
legitimate mode, and the issue cannot be tried 
by jury. — Step. Plead. 113. 

(8.) As to a chief clerk’s certificate in chan- 
ceiy, consult Smi. Ch. Pr. 544, et seq. 

(9.) As to a magistrate’s certificate of the 
dismissal of a charge, see 11 & 12 Viet. c. 43, 
s. 14 ; and 18 & 19 Viet, c. 126, s. 7. 

(10.) As to a certificate of qualification as 
an apothecary, see 55 Geo. III. c. 194, & 6 
Geo. IV. c. 133. 

(II.) As to a certificate of medical men in 
lunacy, see 8, & 9 Viet. c. IQO, and 16 & 17 
Viet. c. 96. 

(l2.) As to a certificate of dissenting places 
of worship, see 1 Wm. & M, Sess. 1, c.^18; 
52 Geo. III. c. 155 ; 31 Geo. III. c. 32 ; 2 & 
3 Wm. IV. c. 115; 9 & 10 Viet. c. 59; 15 
& 16 Viet. c. 36 ; 18 & 19 Viet. c. 81 ; and 
19 & 20 Viet. c. 119, ss. 17 & 24. 

Certificates in the Customs. No goods can 
be exported by certificate, except foreign goods 
formerly imported, on which the whole or ^ 
part of the customs paid on importation is to 
be drawn back. The manner of proceeding is 
regulated by 3 4 Wm. IV. c. 52, s. 68. 

Certification, assurance ; also when the Judge 
ascertains the party called, and not compearing 
what he will do in that case.-— Scotch Term. 

Certification of Assize, a writ anciently 
granted for the re-examining or re-trial of a 
matter passed by assize before justices, now' en- 
tirely superseded by the remedy’ afforded by 
means of a new trial. 

Certiorari {to he mere fully informed of\ aci 
orimn^ writ issuing out of the common law 
junsdiction of the Court of Chancery in civil 
cases, and the Crown side of the Court of Queen’s 
Bench in criminal cases, addressed, in the Queen’s 
name, to the Judges or the officers of inferig^r 
courts, commanding them to certify or to return 
the records of a cause depending befi>re them, to 


the end the party may have the more sure and 
speedy justice, before such justices as shall bo 
assigned to determine the cause. — F. N. B. 145, 
242, 554. The certiorari in civU matters lies 
in all cases before judgment, whether the action 
were commenced by process against the person 
or not ; and it may ^ sued out to remove an 
ejectment, os well as other actions pending in 
inferior courts of record. — 2 Chit. Arch. Prac, 
hy Pren. 1262. In criminal cases, it lies to 
remove into the Queen’s Bench, which is the 
sovereign ordinary court,of justice in criminal 
causes, all indictments, coroners* inquisitions, 
summary convictions by magistrates, orders of 
removal of paupers, and of poor’s rates, also 
orders made by the poor law commissioners, 
commissioners of sewers, tithe commissioners, 
town councils, and railway companies, for the 
purpose of being examined and determined 
upon. The certiorari is taken away by the 
express words of some acts of parliament. A 
certiorari is frequently granted, either (1) to 
consider and determine the validity of indict- 
ments, and the proceedings thereon, and to 
quash or confirm them as there is cause; 
(2) where it is surmised that a partial gs in- 
sufficient trial will probably be had in the Court 
below, the indictment is removed in order to 
have the person against whom it is found tried 
at the bar of the Queen’s Bench or before the 
justices of nisi prius; (3) it is so removed in 
order to plead the royal pardon there ; (4) to 
issue a process of outlawry against the offender, 
in those counties or places where the process of 
the inferior courts wiU not reach him. — 4 Step. 
Com. 469. The writ may be granted either at 
the instance of the prosecutor pr the defendant. 
A prosecutor was formerly entitled to a writ of 
certiorari as a matter of right, but a defendant 
could only obtain it by express leave of the 
Court, and upon his entering into recognizances; 
but to prevent abuses, by the wanton and im- 
provident application for it, the 5 & 6 Wm. IV, 
c. 33, and 16 & 17 Viet. p. 30, s. §, provide 
that a prospeutpr must obtain the previous 
leave of the Court to issue it, and enter into 
recognizances. Aud see 19 <& 20 Viet, c. 16. 

Certiorari, hill qf an original bill praying 
relief. It is filed for the purpose of removing a 
suit pending in some inferior court of equity 
into the Court of Chanoery, on account of soma 
alleged incompetency of the inferio;? qourt, pr 
some^ardship in its proceedings, 

Th«rJBill states the proceedings so fiir as th<^ 
have gone ; the cause of the incompetetu^ Of the 
inferior court, by suggesting that the cause is 
out of its jurisdiction ; or that the witnesses 
live beyond it, or that the defendant lives be* 
yond it, and is not able, from age, infirmity, or 
distance, to follow the suit there ; or that for 
some other cause, substantial justice is not li^dy 
to be done to him, and then prays the writ to 
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certify and remove the record and cause into 
the superior court. 

When the Bill is filed, the writ of certiorari 
is obtained on motion, and a certificate from 
the Clerk of Records and Writs that the Bill is 
filed. It is usually addressed to the judge of 
the inferior court, requiring him to certify, or 
send to the court, the tenor of the Bill or Plaint 
there, with the process and proceedings there- 
upon. 

When the order is passed and entered, and 
the writ is about to ^be issued, then, as some 
protection against the delay of justice, a bond 
is entered into before the registrar by, the 
plaintiff, together with a surely, in a penalty 
of 100/. conditioned that the plaintiff shall 
prove the suggestion of his Bill in fourteen days 
after the return of the writ, which is returnable 
vnthm fourteen days after its being served on 
the defendant. Upon the writ of certiorari 
being served and returned, a motion is made 
to file it, which will thereupon be ordered to 
be filed, together with the proceedings removed. 
If it appear by the plaintiff’s own showing in 
the Bill filed by him in the inferior court, that 
he lives out of the jurisdiction of such court, 
then the plaintiff in the certforari Bill, without 
proving any allegation in his Bill, may obtain 
an order on motion or petition to retain the 
Bill removed. When the cause is removed 
from the inferior court, the bill exhibited in 
such court is considered as an original Bill in 
the Court of Chancery, and is proceeded upon 
as such. 

If the suggestions of the certiorari Bill are 
not proved, a writ of procedendo may be ob- 
tained by the defendant, and addressed to the 
judge of the inferior court, requiring him to 
proceed in a cause which was sought to be re- 
moved into the court of equity by certiorariy 
the plaintiff in the certiorari Bill not having 
sufficiently proved his suggestions in such 
Bill. — Stor. Eqy PI, 35C, and 1 Madd, 
Ch. 249. 

Cert Money, quasi certain money. Head- 
money paid yearly by the resiants of several 
manors to the lords thereof, for the certain 
keeping of the leet, and sometimes to the hun- 
dred. It is called certum letce in ancient 
records. 

Certum est quod certum reddi potest.-^^ Co. 
47. — (That is certain which can be rendered 
certain.) f 

Lord Ellenborough observed, that a j^son- 
able time is as capable of being ascertained by 
evidence, and, when ascertained, is as fixed and 
obtain, as if defined by a particular Act of 
Parliament.— 2 M. ^ S. 50. 

Corvisaiii [fr. cerevisia^ alej, a duty called 
by the Saxons drincleany i.e. retributio potAsy 
pai4 by tenants. 

CWni9rl^ a mound, fence, or inclosure. 


Cessa regnarCf sinonvisjudicare. — Hob. 165* 
(Cease to reign, if you wish not to adjudicate.) 

Cessante causdy cessat effectus. — Wing. 29.— 
(The cause ceasing, the effect ceases.) 

Cessante primitivOy cessat dlmm/ivMS.— (The 
primitive ceasing the derivative ceases.) 

Cessante rations legiSy cessat ipsa lex. — Co.. 
Litt. 70 . — (The reason of the law ceasing, the 
law itself ceases.) 

This maxim maybe thus illustrated : — ^Where 
a contract, not under seal, is made with an 
agent in his own name, for an undisclosed 
principal, and on which, therefore, either the 
agent or principal may sue, the defendant as 
against the latter, is entitled to be placed in 
the same situation at the time of the disclosure 
► of the real principal, as if the agent dealing in 
his own name had been in reality the principal, 
and this rule is to prevent the hardship under 
which a purchaser wouhl labor, if, after having 
been induced ^by peculiar considerations — • 
such, for instiince, as the consciousness of pos- 
sessing a set-off — to deal with one man, he 
could be turned over and made liable to another, 
to which those considerations would not apply, 
and with whom he would not willingly have 
contracted. 

Cessante statu primitive y cessat derivativus . — ^ 

8 Uep. 34. — (The original state ceasing, the 
derivative ceases.) 

Cessavit, a writ which lay (by the Statute 
of Gloucester, 6 Edw. I. c. 4, and Westminster 2, 
13 Edw. I. c. 21) when a man wIk) held lands 
by rent or other services, neglected or ceased to 
perform his services for two years together,* or 
wher^e a religious house had lands given to it, 
on condition of performing some certain spiritual 
services, as reading prayers, giving alms, &c., 
and neglected it ; in either of which cases, if 
the cesser or neglect had continued for two 
years, the lord, or donor, and his heirs, had a 
writ of cessavit to recover the land itself. — 
F. N. B. 208. This writ was abolished by 
3 & 4 Win. IV. c. 27. 

Cesse [fr. sessy Fr. assessy spelled with a c, 
center y Fr. to rate], an assignment or tax. In 
Ireland, it w'as anciently applied to an exaction 
of victuals, at a certain rate, for soldiers in 
garrison.— A w%. Jlibern. 

Cesser, proviso for. Where terms for years 
arc raised by settlement, it is usual to intro- 
duce a proviso that they shall cease when the 
trusts are at an end. This proviso generally 
expresses three events; — (1) the trusts never 
arising; (2) their becoming unnecessary or 
incapable of taking effect; (3) the perfqpnance 
of them — 3 Sug. V. ^ P. 3, 10th edit. 

Cesset exeoutlo {let execution stay'). Where 
defendants plead severally, if they b^e found 
g^jilty of the same act of trespass, the damages 
cannot be severed, but the jury who try the 
first issue shall assess damages against all ; 
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and there shall be a exeeutio until the 
other issues are tried, when die other defendants, 
if found guilty, shaLj^be contributory to those 
damages. — 11 7 a. 

Cesset prooesii^iil^M stay of proceedings en- 
tered on the record/^ 

(Test le crime qui fait la hontey et non pas 
Vechafaud, — (It is the offence which produces 
shame, and not the scaffold.) 

CesiBio bonomm (a surrender of goods). By 
the Roman law a cessio bonomm of the debtor 
was not a discharge of the debt, unless the 
property ceded was sufficient for that purpose. 
It otherwise operated only as a discharge pro 
tantOf and exonerated the debtor from imprison- 
ment. Huberus informs us, that in Holland a 
cessio honorum does not even exempt from im- 
prisonment, unless the creditors assent; and 
Heineccius proclaims the same as the law of 
some parts of Germany. The Scottish law con- 
forms to the Roman code in its leading outlines, 
and the modern code of France ado 2 )f 8 the 
same system. — Storfs Conflict of Laws, 492. A 
discharge under the Insolvency acts, now re- 
pealed, merely protected the person discharged 
from arrest, his future property remaining 
liable, subject to the .claims of subsequent 
creditors. 

An order of discharge from a Court of Bank- 
ruptcy under 24 & 25 Viet. c. 134, protects 
both the person of the bankrupt and his after- 
acquired j.)roi)er.ty, except where protection is 
refused, in which case the bankrupt is liable to 
be arrested. * • 

Cessio in jure, a fictitious suit in which 
the person who was to acquire the thing claimed 
(vindicabat) the thing as his own, the peiftson 
who was to transfer it acknowledged the justice 
of the claim, and the magistrate pronounced it 
to be the property {addic^at) of the claimant. — 
Sand, Just. 176. 

Cession, a ceasing, yielding up, or giving 
over. By 21 Hen. VIII. c. 13, if anyone 
having a benefice of SI. per annum, or upwards, 
(according to the present valuation in the king’s 
books), except deaneries, archdeaconries, chan- 
cellorships, • treasurerships, chanterships, pre- 
bends, and sinecure rectories, accept any other, 
the first shall be adjudged void, unless ho 
obtain a dispensation, which no one is entitled 
to have but the chaplains of the livings and 
others therein mentioned, the brethren and 
sons.of lords and knights, and all doctors and 
bachelors of divinity, doctors of laws, and 
bachelors of the law canon, admitted by the 
universities of this realm. A vacancy thus 
made, for want of a di8j)ensation, is called 
cession. — 1 Bl. Com. 392. See Plukality. 

Cessionary Bankrupt, one who has given up 
his estate to be divid^ amongst his creditors. 

Cessment) an assessment, or tax. ^ 

Cessor, he who ceases or neglects so long to 


perform a duty,, that he thereby incurs th^ 
danger of the law.-— 0/d Nat. JJr. 136. 

Cessnre, or Cessor, ceasing, giving over, de- 
parting from. 

Cestui que trust, the person who possesaea 
the equitable right to deal with property and 
receive the rents, issues, and profits thereof, 
the legal estate in which is vested in a trustee. 
There is such a confidence between the cestui 
que tmst and his trustee, that no action at law 
will lie between them, except where the trustee 
admits that he has in his possession money be- 
longing to the cestui que* trust, in which case 
an action lies against the trustee; but they 
must settle their differences, aud arrange their 
disputes in a Court of Equity. 

The phrase, cestui que trust, is a barbarous 
Norman law French phrjisc ; and is so ungainly 
and ill adapted to the English idiom, that it is 
surprising that the good sense of the Englisli 
legal profession has not long since banished it, 
and substituted some phrase in the English 
idiom, furnishing an analogous meaning. In 
the Roman law the trustee was commonly called 
Jla’res Niduciarius ; and the cestui que tmst, 
I [ceres Fidei Commissarius, which Dr. Hallifax 
has not scruj^d tq translate Wee 

(Jlallifax Anal, of Civil Law, ch. vi. s. 16, 

р. 34 ; Id. ch. viii. ss. 2, 3, pp. 45, 46). Mr. Justice 
Story prefers Fide-commissary, as at least 
equally w’ithin the analogy of the English lan- 
guage. But Beneficiary, though a little re- 
mote fropi the original meaning of the word, 
would be a very appropriate expression, as it 
has not as yet acquired any general use in a 
different sense. ILeres flidei commissarius was 
sometimes used in the Civil Law, to denote the 
trustee. Vicat, Vocab. voce Fidei coninussat'ius. 
The Fi'ench Law calls the cestui que tmst,fldei 
commissaire. Femiere, Diet, voce Fidei c<ym- 
missaire. Merlin, Repertoire, voce Substitution 
et Substitution Julei commissaire. Dr. Brojvn 
uses the word Fidei commissary, 1 Brownes 
Civil Law, 190, n. 

Cestui que use, in old law tracts cestui a que 
use. Previously to the Statute 27 Hen. VIII. 

с. 10 (usually called the Statute of Uses), the 
use was an equitable or beneficial interest en- . 
joyed by the cestui que use, distinct from the 
legal property in the land, which was held by 
the feoffee to uses. The Statute of Uses de- 
stroyed the intervening estate of the feoffee to* 
uses, and transferred the possession to the cestui 
que converting his equitable or beneffciid 
interest into a legal estate; tihus the use and 
possession being incorporated, the separate ex- 
istence of the use is virtually extinguished, and 
he, who was called the cestui que use before 
the statute, is now to all intents and purpoi^ 
the legal owner, the use bein^ executed in him. 
Thus a conveyance transmuting the possession 
to A to the use of B, A's estate (feoffee to u|^) 

M 



CES--CHA ( 162 ) 


is destroyed by l3ie statute, the possession is 
given to B (cestui que use), in whom the legal 
estate is vested. 

Cefttui que vie, the person for whose life 
any lands, tenements, or hereditaments may 
be held. 

Chacea est ad coinmunem legem. — lleg. Br, . 
806. — (A chace is by common law.) 

Ghaoea, a station of game, more extended 
than a pai’k, and less than a forest ; also the 
liberty of chasing or hunting ^thin a certain 
district ; also the way throngli which cattle are 
driven to pasture, otherwise called a drove- 
\fay. — Blount] Bract. 1. 4, c. xliv. 

Ghaceare ad leiw^'es vel vulpes. To hunt 
hares or foxos.—^Cart. Abb. Glast. MS. 87. 

Chacurus [fr. chasseur^ ^ horse for the 
chase, or a hound, dog, or courser. 

Cheery, traffic ; the practice of buying and 
selling. 

ChaiFv^az, an officer in Chancery, who fitted 
the wax to seal writs, commissions, and other 
instruments. The office was abolished by 15 
& 16 Viet. c. 87, s. 23. 

Chairman of Committees of the whole 
. House. Ill the Commons, this officer, always a 
member, is elected by the ]j[ouse on the assem- 
bling of every new Parliament. When the 
House is in committee on bills introduced by 
the Government, or in committee of ways and 
• means, or supply, or in committee to consider 
preliminary resolutions, it is his duty to preside ; 
he sits, not in the Speaker’s chair, but at the 
table in the seat of the clerk of the House. 
On divisions, when the numbers happen to be 
equal, he gives the casting-voice, but in Com- 
mittees he never otherwise votes. In August 
1853, it was, by a resolution of the House, 
decided that during the unavoidable absence of 
the Speaker, this officer should preside in his 
stead, being only so appointed however from day 
to day.. See 18 & 19 Vict.c. 84. In the Lords, 
the Chairman of Committees of the whole 
House is elected by the House eveiy session ; 
he usually holds in addition the office of Deputy 
Speaker of the House of Lords.' — Bod's Pari. 
Comp. 

Chaldron, Chaldem, or Chalder, twelve 
sacks of coals, each holding three bushels, 

, weighing about a ton and a half. In Wales 
they reckon twelve barrels or pitchers a ton or 
ch^dron, and 29 cwt. of 120 lbs. to the ton. 

Chalking, or Caulking, stopping the.seams 
in a ship or a vessel. — Rot. Pari. 50 BIl III. 

Challenge [fr. challenger., O. Fr., to accuse 
of], an exception taken either against things 
or jurors. 

In civil actions, when a full jury appear, 
either party may challenge them for cause, as 
well the talesmen as the jurors originally re- 
turned. Challenges are of two kinds : (1) to 
the array , (2) to the polls, and each of these 


is again subdivided into principal challenges', 
and challenges to the favour. 

(1) A challenge to the array is an objection 
to all the jurffliss returned by the sheriff collec- 
tively, not for any defect in them, but for some 
partiality or default in the sheriff or his under- 
officer who arrayed the panel ; this is either (a) 
a principal challenge, as that the sheriff or other 
returning officer is of kindred or affinity to the 
plaintiff or defendant, if the affinity continue ; 
that one or more of the jury are returned at 
the nomination of the plaintiff or defendant ; 
that an action of battery is pending at the suit 
of the plaintiff or defendant against the sheriff, 
or at the suit of the sheriff against the plaintiff 
or defendant ; that an action of debt is pend- 
ing at the suit of the plaintiff or defendant 
against the sheriff, but not if by the sheriff 
against the plaintiff or defendant ; that the 
sheriff or returning officer holds land depending 
upon the same title with that in litigation be- 
tween the parties ; that the sheriff, &c., is under 
the distress of the plaintiff or defendant ; that 
the sheriff, &c., is counsel, attorney, officer, ser- 
vant, or gossip of either party, or is an arbitra- 
tor in the same matter, and has treated thereof. 
(/5) A challenge for favor, being such as implies 
at least a probability of bias or partiality in the 
sheriff, but does not amount to a principal chal- 
lenge, as that the plaintiff or defendant is tenant 
to the sheriff, or that the parties are connected 
by marriage, &c. It seems very doubtful if the 
array in special jury cases can be challenged. 
Challenges to the array are, however, seldom 
resorted to, since, for the causes above named, 
the jury-processes may be directed to the coro- 
ner,* or they would be grounds for a new trial. 

(2) A challenge to the polls, which is an ex- 
ception to one or more of the jurors who have 
appeared individually, either (a) a principal 
challenge, which may be subdivided into (a) 
challenge propter honoris respectum^ as if a lord 
of parliament be called, he may challenge him- 
self or he may have his writ of privilege, but it 
is doubtful if either party can challenge him. 

6 Geo. IV. c. 50, s. 2 ; (b) challenge propter 
defectum, that the juror is not qualified, or if a 
woman be impanelled she may be challenged 
propter defectum sexus, unless it be on a writ de 
ventre inspiciendo ; (c) challenge propter affec- 
tum, by reason of some supposed bias or par- 
tiality; (d) challenge projoier delictum, when, for 
some act of the juror, he has ceased to be, in 
consideration of law, probus et legalis homo. 
(/3) A challenge to the polls for favor is of the 
same nature with the principal challenge prop^ 
ter affectum, but of an inferior degree. 

No challenge can be made before a full jury 
have appeared ; a challenge to the polls is made 
ore tenus, that to the array in writing. 

^ The trial of challenges to the array is entirely 
in the discretion of the court, sometimes they 
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are tried by two of the coroners, sometimes by censing theatr^, see 6 & 7 Viet. c. 68. The 
two of the jury, sometimes by the court itself office is hereditary* (2) The Lord Chamherlain'- 
Challenges to the polls, if to the fevor, are tried of the Household ; he has the oversight anddirec-^ 
by two jurors, who have l^h sworn; if tion of all officers .belonging to the Queen’s 
two have not been sworn, the coi;|j|i; appoints chambers, except the precinct of the bed diam- 
two indifferent persons to try them, thence ber. (3) The Chamberlain of London^ who- 
called triers, who are superseded as soon as keeps the city money, preside over the affairs 
two jurors are sworn ; a principal challenge of the citi^sens and their apprentices, and pre- 

to the polls is tried by the court itself. — 1 gents the freedom of the city to those who have* 

Chit. Arch. PrcLC. by Pren. 412. laithfully served their apprenticeships. 

In criminal cases, challeijges may be made, Chambers [fr. chamire, Fr. ; camera^ Lat. ; 
either on the part of the Cniwn, or on that of tcaf^dpof Gk., a vault or arphed roof, place, with 
the prisoner, and cither to the whole array, or an arched roof. Probably from Crtw, crooked, 
to the separate .polls, for the very same reasons 'camera^ gewvlbe; camerare^ krUmmen f came- 

that they may be made in civil causes. In ratus^ gekrilmmt, gebogen^ gewdlbt^ Dief. Sup.— 

capittil cases, the prisoner, in favorem vitce^ is Wedgiv.\ rooms or r.^artments belonging to 
allowed an arbitrary and capricious species of the Inns of Court, or to the Judges for the dis- 
challenge, without showing any cause at all, patch of summary business, 
limited, in cases of treason to thirty- five, and Chambers of the king \_Regice cametw]* 

in felonies to twenty. — 22 Hen. VIII. c. 14 ; The exclusive territorial jurisdiction of the 
7 & 8 Geo. I V. c. 28, s. 3. British crown over the inclosed parts of the sea 

Challenges to fight, either by word or letter, along the coasts of the island of Great Britain, 
or to be the bearer of such challenges, are mis- has immemorially extended to those bays called 
demeanours, punishable by fine and imprison- the King's chambers ; that is, portions of the sea 
ment. — 4 Step. Com. 338. cut off by lines drawn from one promontory to 

Chamber, the place where certain assemblies another. — Wheat. Intemat. Lato, 235. 
are held ; also the assemblies themselves. Chambre depeinte, anciently St. Edward’s 

Chamber of commerce, an assembly of mcr- Chamber, called the Painted Chamber, dcs- 
chants and traders, where aft’airs relating to troyed by fire with the houses of Parliament, 
trade are treated of. There are establishments Champart, field-rent ; champerty, 
of this sort in most of the chie.f cities in France ; Champarty, or Champerty [fr. champ partif 
and in this country, chambers of this kind have Fr. ; campi partitiOy Lat., a division of the 
been established for various pijrposes. land, &e.], properly a bargain between a 

Chamber-COXLliSel, a barrister who coij^nes plaintiff* or defendant in a suit and a third 
his practice to chambers, and docs not appear person, carnpum partirej to divide between them 
in court. the land or other 'matter sued for, in the event 

Chamber-practice, private and not court of the litigant being successful in the suit ; 
practice. whereupon the champertor is to carry on the 

Chamberdekins, or Chamber-deacons, cer- party’s suit or action at his own expense ; or it is 
tain poor Irish scholars, clothed in mean habit, the purchasing the right of action. Or suit of 
and living under no mle ; also beggars banished another person. It was chiefly upon the ground 
from England, by 1 Hen. V. cc. 7 & 8. of champerty that the courts of common law re- 

Chaml^rlain [fr. chambellan, Fr. ; custos fused to recognise the assignment of debts and 
cubiculi, or cubicularius^ Lat.J, a person who has other rights of action and securities ; though the , 
the management or direction of a chamber or same doctrine obtains not in equity. Every 
chambers. It is variously used in our laws, champerty implies a maintenance, but every 
statutes, and chronicles. Among the most im- maintenance is not champerty (2 Inst. 108): 
portant, are: — (1) The Lord Chamberlain of And courts of equity being ever solicitous tben- 
Great Britain, the sixth high officer of the force the principles of law respecting champerty 
Crown, to whom belongs the government of and maintenance, they will not in any case up^ 
the palace at W estminster, and upon all solemn hold an assignment mvolving such offensive in-* 
.occasions the keys of Westminster Hall and gredients. Thus, for instance, courts of equity, 
the Court of Requests are delivered to him; as welkas courts of law, will repudiate ahy 
he disposes of the Sword of State,* to be carried agreemwt made between a creditor and a third 
before the Queen when she comes to Parliament, person, to maintain a suit of the foriner, and 
and goes on the right-hand side, next to the share the profits resulting from the success of 
Queen’s person ; he has the care of providing the suit ; for it would be a clear case of cham- 
all things in the House of Lords during its perty. — 2 Story's Comm. p. 289; J$tory OA 
sessions ; to him belong livery and lodgings in Contracts, s. 208. 

the Queen’s courts, <fec., and the gentleman^ lihampertors, persons who move pleas or 
usher of the black rod, yeoman usher, &c., are suits, or cause them to be moved, either by 
under his authority. As to his power of li- their own procurement or by Uth^s, and sUd 
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tiiem at their proper coBts, in order to have part 
of the land in variance, or part of the gain.— 
Edvo, L c. 2. 

duUDpioil [fr. campus^ Lat.J, a person who 
fights a combat in his own cause, or in place of 
another.— L 3, tr. 2 c. 21. 

Champion of the king or queen [fi*. cam> 
pto r^is, Lat.J, an ancient officer, who rode, 
aimed cap-h-piky into Westminster Hall at the 
coronation, while the king was at dinner, and 
by the proclamation of a herald, made a chal* 
lenge, * that if any man shall deny the king’s 
title to the crown, he is there ready to defend 
it in single combat.’ The king drank to him, and 
sent him a gilt cup covered, full of wine, which 
the champion drank, retaining the cup for his 
fee. This ceremony has been discontinued. 

Chance, misfortune, accident, deficiency of 
will. Where a man commits an unlawful act 
by misfortune or chance, and not by design, 
bis will not vco-operating with the deed, such 
act wants one main ingredient of a crime. If 
an accidental mischief should follow from the 
performance of ^lawful act, the party stands ex- 
cused from all guilt; but if the act be unlawful^ 
and a consequence ensues not foreseen or in- 
tended,a8 the death ofa man, or the like, his want 
of foresight shall be no excuse, for, being guilty 
of jone offence, in doing antecedently what is in 
itself unlawful, he is criminally guilty of what- 
pvm'icensequence may follow. — 4 Bl. Coni. 26. 

But a very important distinction is made in 
such cases, viz. whether tlie unlawful act is also 
in its original nature wrong and mischievous ; 
for a person is not answerable for the incidental 
consequences of an unlawlhl act, which is 
merely malum prohibitum ; as, where any un- 
fortunate accident happens from an unqu^ified 
person being in pursuit of game he is amenable 
onW to ithe same extent as a man duly quali- 
fied.— 259 ; 1 Hale's P. G. 475. 

Chancel, this part of a church belongs to the 
r^tor or the impropriator. — 3 Step. Com. 69. 
^Chancellor, the Lord High [fr. cancelloy 
Lat., to cancel], the highest judicial functionary 
in the kingdom, and superior, in point of pre- 
cedency, to every temporal lord. He is ap- 
pointed by the delivery of the Queen’s great 
seal into lus custody. He is a cabinet minister, 
a privy counsellor and prolocutor of the House 
of Lords by prescription, and vacates his office 
with the ministry by which he was appointed. 
When royal commissions are issued for/pening 
the Session, for giving the royal assent^o bills, 
or for proroguing Parliamesit, the Lord Chan- 
cellor is always one of the commissioners, and 
reads the royal speech upon the occasion. 
When the Sovereign opens or closes the Session 
in person, the Lo^ Chancellor stands on the 
right of the throne, and hands to him the royal 
speech opening or terminating the annual labours 
^tthe^iiCgi^ture. To him belongs the ap- 
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pointment of all justices of the peace throughout 
the kingdom. Being, in the e^lier perils of 
our history, an ecclesiastic (for none 

else were thei^^pable of an ofiice so oemversant 
in writings^^and presiding over the royal chapel, 
he became keeper of the Sovereign’s conscience, 
visitor, in right of the Crown, of all hoi^itals 
and colleges of royal foundation, and patron 
of all the Crown livings imder the value of 
twenty marks per annum in the King’s books. 
He is the genei^ guardian of all infonts, idiots, 
and lunatics, and has the general superintend- 
ence of all charitable uses. And aU this, over 
and above the vast and extensive jurisdiction 
which he exercises in his judicial capacily in 
the High Court of Chancery. — 3 BL Com, 47. 
His retiring pension is 5,000Z. per anmim.-—2 
& 3 Wm. IV. c. 111. There is also a Lord 
High Chancellor of Ireland; but the Chancel- 
lorship of Scotland was abolished <at the Union. 

Chancellor of a Cathedral, one of the 
quatuor personesy or four chief dignitaries of 
the Cathedrals of the Old Foundation. The 
duties assigned to the office by the statutes of 
the different chapters vary ; but they are chiefly 
of an educational character, with a special 
reference to the cultivation of theology. 

Chancellor of a Diocese or of a Bishop, 
a law officer, appointed to hold the Bishop’s 
Court in his diocese, and to adjudicate upon 
matters of ecclesiastical law. He is the Vicar- 


general of the Bishop, and must be a doctor of 
Civil Law, as cj-eated in some university. — 37 
VIII. c. 17 ; 3 Steph. Com. 14. 
Chancellor of the Duchy of Lancaster, an 
officer before whom, or his deputy, the Court 
of the Duchy Chamber of Lancaster is held. 
This is a special jurisdiction concerning all mat- 
ters of equity relating to lands held of the Crown 
in right of the Duchy of Lancaster ; which is a 
thing very distinct fi-om the coimty palatine 
(which has also its separate chancery for sealing 
of writs or the like), and comprises much terri- 
tory lying at a vast distance from it, as particu- 
larly a very large district surrounded by the 
city of Westminster. The proceedings in this 
comrt are the same as in the High Court of 
Chancery ; so that it seems not to be a court 
of record, and indeed it has been holden that 
the Court of Chancery has a concurrent juris- 
diction with the Duchy Court, and may take 
cognizance of the same causes.— 8 BL Com. 78. 


^e County Palatine. 

^Chancellor of the Exchequer, a minister 
or state, who presides in the Court of Exchequer, 
and takes care of the interests of the Crown, in 


addition to his other parliamentary duties. He 
has power with the Lord Treasurer to lease 
the Crown lands, and to compound for forfeiture 
^of lands on pened statutes, l^nds, and recogni- 
zances, entered into to the Queen ; he has also 
great authority in managing the royal revenues. 
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and in all matters relating to the finance of the 
State.— 25 16 ;88JJe^*.F///.c.39. 

Chancellor of the Order of t|9 Carter, and 

other military orders^ an officeT’irho seals the 
commissions and the mandates of the chapter 
and assembly of the knights; keeps the register 
of their proceedings, and delivers their acts under 
the seal of their order.^ — Stoio^a AnnaU^ 706. 

Chancellor of the two TTniversities, the pre-* 
sident of those bodies;, the office being honorary. 

The Chancellor’s Courts in the two Univer- 
sities enjoy the sole jurisdiction, in exclusion of 
the Queen’s Courts, over all civil actions and 
suits whatsoever, excepting where a right of 
freehold is q^ncemed, and of all injuries and 
trespasses against the peace ; mayhem and felony 
excepted {Brown v. Renouard, 12 East, 13 ; 
Thornton v. Ford^ 13 East, 635), when a scholar 
or privileged person is one of the parties ; and 
these, by the University charter, they are at 
liberty to try and determine, either according 
to the common law of the land, or according to 
their own local customs, at their discretion. 

The Judge of the Chancellor’s Court at Ox- 
ford is the Vice-Chancellor, who is deputy or 
assessor. From his sentence an appeal lies to 
delegates appointed by the congregation ; thence 
to other delegates of the house of convocation ; 
and if they all three concur in the same sen- 
tence, it is final, at least by the statutes of tha 
University, according to the rule of the civil 
law. — Cod. 7, 70, 1. But if there be any dis- 
cordance or variation in any of the three sen- 
tences, an appeal lies in the last resort to 
Judges delegates appointed by the Crown under 
the Great ^al in Chancery. — 3 Bl. Com. 84. 
By 17 & 18 Viet, c, 81, s. 46, the Court ©f’the 
Vice-Chancellor of Oxford is now governed by 
the common and statute law of the realm, and 
no longer by the rules of the civil law. And 
see 18 & 19 Viet. c. 36 ; 19 & 20 Viet. cc. 31 
and 95, and 20 & 21 Viet. c. 25. As to Cam- 
bridge, the right of the University, or any 
member thereof, to claim conusance of any 
action or criminal proceeding wherein any 
person who is not a member of the University 
is a party, has ceased and determined.— 19 & 
20 Viet. c. 17. 8. 18, and see c. 88. 

Chaiioe-Medley ffr. chaude mesUe, Fr.; fr. 
chaudy hot, and meslee, finy, meslery melery to 
mingle, mescolarey It. When the element chaud 
lost its meting to ordinary English ears, it was 
replaced by chancey in accordance with the 
meaning of the compound. — Wedgw.ly a casual 
af&ay. Such killing of a person as happens 
either in self-defence on a sudden quarrel, or 
in the commission of an unlawful [act, without 
any deliberate intention of doing any mischief. 

1 Hawk. P» C. c. XXX. s. 1. It is sometimes 
termed chaud^medleyy which more properly sij^ 
nifies an affray in the heat of blond or passion. 

It is frequently diflScult to distinguish this 


species of famnioide, upon chanoe-medley in 
self-defence, iram; tliat of manslaughter in the 
, proper legal sense of the word. But the true 
criterion between , them seems to be this, when 
both partis are actually combating at the time 
when the mortal stroke is given, the slayer is 
then guilty of manslaughter ; but if the slayer 
has not begim to fight, or, havipg begun, en- 
deavours to decline any fhrther struggle, and 
afterwards, being closely^ pressed by his an- 
tagonist, kills him to avoid bis own destruction, 
this is homicide, excusably Ipr self-defence. For 
which reason the law requires that the person 
who kills another in his own defence should 
have retreated as far as he oonveniendy- ex 
safely can to avoid thv'^ violence of the assault 
before he turns upon his assailant, and that not 
fictitiously, or in order to watch his opportuhify, 
but from a real tenderness of shedding another’s 
blood. The civil law, in this respect, goes fur- 
ther than ours— ^ qui cum aliter tueri ee non 
possunty damni culpam dederinif innoxii sunt * 
(Those who, when they cannot otherwise def^d 
themselves, destroy their assailants, are innor 
cent.) — 4 Bl. Com. 184. 

Chancery [fr. cancelliy caneellariiylj&t.\ chan- 
cellericy Fr.], the highest Court of judicature 
in this kingdom next to Parliament. 

The jurisdiction of Chancery is fourfold 

Ist. The common law or ordinary juris- 
diction, by which the Lord Chancellor is a 
privy councillor and prolocutor of the House 
of Lordsf The writs for a new parliament issue 
out of this department ; but in case of a vacancy 
during the session, the Speaker, on the motion 
of a member, directs the derk of the crown, by 
warrant, to issue a new writ. The Petty Bag 
Office is in this jurisdiction ; it is a Court oS 
Common Law and of Record ; pleas of scire 
facias to repeal letters-pateni are here exhi- 
bited, together with many other matters, and 
all original writs issue hereout. See 1,1 & 12 
Viet. c. 94 ; 12 & 13. Viet. c. 109, and Qen. 
Ords. 29th Dec. 1848. 

2nd. The Statutory Jurisdiction. Under tig 
head of jurisdiction the Lord Chancellor exer- 
cises the power conferred by the celebrated 
Habeas Corpus Act, inquires into charitable 
uses, and formerly heard appeals in bankruptcy, 
now exercised by the Lords Justices of Appeal. 
Under it also the Judges in Chancery are en- 
trusted with numerous authorities which are* 
confeifi^ed upon them wholly and solely by aeta 
of parliament. The statutes which regulate or 
enlarge the Equity jurisdiction are not^to be 
classed under this division. 

3rd. The Specially Delegated Jurisdiction. 
Under this head the Lord Chancellor and the 
Lord Justices of Appeal have exclusive audio- 
rily over the persons and property of idiota and 
lunatics. 

4th. The Equity or Extinordmaay Jtvriji- 
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diction, which is distributable into three sub- 
divisions, namely : — , 

I. The assistant bein/^ auxiliary to the com- 
mon law, imder which range matters of — 

(u) Discovery for the promotion of sub- 
stantive justice at Common Ijaw. 

(b) Preservation of testimony relating to 
a question at law, from persons not being 
the litigants. 

(c) liemoval of improper impediments, 
and prevention of unconscicutious defences, 
at Common Law. ^ 

{(1) Giving effect to, and relieving from the 
consequences of, Common Law judgments. 

II. The Concurrent with the Common Law, 
comprehending — 

(a) TIic remedial correction of fraud. 

(J)) The prevention of fraud by injunction. 
(c) Accident. 

Id) Mistake. 

(e) Account. 

(/) Dower. 

(ff) Interpleader. 

(/j) The delivery up of documents and 
specific chattels. 

(t) The specific performance of agree- 
ments. And «. 

III. The Exclusive, relating to— 

(a) Trusts. 

If) Infancy. 

c) The equitable rights of wives. 

(rf) Legal and equitable mortgtiges. 

Ce) The aasignment of choscs en fiction. 
(y') Partition. 

' (ff) The appointment of receivers. 

(A) Charities or public rfusts. 

The CoTirts of Chancery are cither superior 
or inferior. The superior is cjilled the High 
Court of Chancery, consisting of six separate 
tribunals, which rank in the following order : — 

(1) The Court of the Lord High Chancellor 
of Great Britain, whose name has given to these 
courts their appellation. 

(2) The Court of the Master of the Rolls, so 
stalled from his being the Keeper of the Records 
in Chancery. 

(3) The Court of the two Lords Justices of 
Appeal appointed by letters-patent, pursuant to 
14 & 15 Viet. c. 83, and having precedence 
next after the Lord Chief Baron of the Court 
of Exchequer. 

The Lord Chancellor, together with these 
Judges, forms the Court of Appeal in Clytneery, 
which Court exercises and performs the minis- 
terialj judicial, and statutory powers, autho- 
rities, and duties hitherto possessed by the Lord 

• Chancellor as a judge in his own Court of 
r Chicory. It also exercises the appellate 
jurisdiction of the Vice-Chancellor sitting in 
Bankruptcy, pursuant to the Bankrupt Law 
Consolidation Act, 1849, the appeal to the 

* Xtord.Qhaixcellor having been taken, away. 


This Court is constituted by one of the Lords 
Justices and the Lord Chancellor sitting to- 
gether ; or by the two Lords Justices sitting 
apart from the Lord Chancellor, who, while sit- 
ting alone or apart from the Lords Justices, 
exercises the same powers as though this Court 
of Appeal had not been established. The Lord 
Chancellor regulates the sittings and business 
of this Court. 

(4, 5, and 6) The separate Courts of the 
three Vice-Chancellors. The inferior Courts 
of Chancery are the Equity Courts of the Pala- 
tine counties of Durham and Lancaster; the 
Courts of the two Universities (Oxford and 
Cambridge), the Lord Mayor’s Court in the 
City of London, and the Court of Chancery in 
the Isle of Man. The jurisdiction of the Cinque 
Ports is abolished by 18 & 19 Viet. c. 48. 

Chancery Common Law Seal, for the sealing 
of writs, &c. out of the Petty -Bag-Office. — 12 
& 13 VicL c. 109, ss. 11, 14. 

Chancery Regulation Act, 1862, 25 & 26 
Viet. c. 42, for England, and 25 & 26 Viet, 
c. 47, for Ireland. 

Chandala, the most degraded Hindu caste. 

Changer, or Chaunger, an officer belonging 
to the mint, who exchanges coin for bullion 
brought in by merchants or others. — 6 lien. II. 
c. 12. 

* Chantry, or Chauntry [fr. cantaria^ Lat.], 
a little church, chapel, or particular altar, in 
some cathedral church, &c., endowed with lands, 
or otluT revcniy^s, for the maintenance of one 
or more priests, daily to sing mass, and perform 
divine service lor the souls of the donors and 
such others as they appointed. See 1 Edw, 
VI. c. 14, abolisliing them. 

Chapel [fr. capella, Lat. cliapelle, Fr.], a 
building either adjoining to a church, for per- 
forming divine service, or separate from the 
mother-church, where the parish is lai’ge, and 
then called a chapel of ease, for the accommo- 
dation of those jiarishioners who dwell at a dis- 
tance from the parish church. These may be 
parochial, and have a right to sacraments and 
burials, and to a distinct minister, by custom, 
though subject, in some respects, to tlie mother 
church. The chapels in the Universities^ be- 
longing to the different halls and colleges, 
though they are consecrated, and sacraments 
are administered there, yet are not liable to the 
visitation of the bishop, but of the founder.— 
2 Inst. 363. 

Chapelry, the precincts and limits of a chapel. 

Chaperon, a hood or bonnet anciently worn 
by the knights of tlie garter, as part of the 
habit of that noble order ; also a little escut- 
cheon fixed in the forehead of horses drawing 
a hearse at a funeral. 

^ Chapitres [fr. capitula, Lat., chapters of a 
book], a summary of such matters as are to be 
inquired of or presented before justices in eyre. 
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justices of assize, or the peace, in their sessions. 
Also articles delivered by the justice in his 
charge to the inquest. — Britton^ c, iii. 

Chaplain [fr. capellamiSf Lat.], an ecclesi- 
astic who performs divine service in a chapel ; 
but it more commonly ineans one who attends 
upon a king, prince, or other person of quality, 
for the performance of clerical duties in a pri- 
vate chapel. — 4 Rep, 90. 

Chaplain of the Queen’s Prison. He is 
appointed by the Secretary of State for the 
Home department during pleasure. Sec 5 & 
6 Viet. c. 22, s. 22. 

Chapman [*fr. ceapman^ Sax.], a cheapner. 
one that offers as a purchaser. 

Chapter [fr. cajntulum, ^ congregation 
of ecclesiastical persons in a cathedral church, 
consisting of canons, or prebendaries, whereof 
the dean is the head, all subordinate to the 
bishop, to whom they act as assistants in matters 
relating to the church, for the better ordering 
and disposing the things thereof, and the con- 
firmation of such leases of tlie temporality and 
ofiices relating to the bishopric, as the bishop 
shall make from time to time. And they are 
termed capitulum, as' a kind of head, instituted 
not only to assist tlie bishop in manner afore- 
said, but also anciently to rule and govern the 
diocese in the time of vacation. — Burn's Diet. 

Charge, the instructions given by a judge to 
a grand jury ; the judge’s summing up of the 
evidence at a trial by jury ; the taking pro- 
ceedings against a prisoner ; an obligation im- 
posed on property ; a commission. 

Charge d’affaires, or ChargI des affaires, 
a diplomatic representative at a foreign court, to 
whose care are confided the affairs of his nation. 

Charge and Discharge, the old mode of 
taking accounts in Chancery. For an explana- 
tion of it see Dan. Ch. Pr. 1173, 2nd edition. 
As to the present mode see Smi. €h. Pr. 5G9. 

Charger, a person in whose favour a decree 
su^ended is pronounced. — Scotch Law. 

Charges, expenses, costs. 

Charging order, an order obtained from a 
Court or judge under 1 & 2 Viet. c. 110, s. 14, 
and 3 & 4 Viet. c. 82, binding the stocks or 
funds of a judgment debtor with the judgment 
debt. See Smi. Ch. Pr. 767 ] 1 Chit. Arch. 
Prac. by Pren. 537. 

Charitable Uses and Trusts. The 9 Geo. 
H. c. 36, 8. 1, after reciting that gifts or aliena- 
tions of land in mortmain were prohibited by 
Magna Charta and other wholesome laws, as 
prejudicial to the common utility, and that such 
public mischief had greatly increased by many 
large and improvident dispositions, made by 
languishing or dying persons to charitable uses, 
to take place after their deaths, to the disherison 
of their lawful heirs, enacts that after the 24lh 
June, 1736, no lands or other hereditaments 
whatsoever, nor any sums of money, or any 


other personal estate whatsoever, to be laid out 
or disposed of in the purchase of any lands or 
hereditaments should be given, or any 'ways 
conveyed to any person or persons, bodies 
politic, or corporate, or otherwise, for any es- 
tate or interest whatsoever, or any ways charged 
or incumbered by any person or persons what- 
soever in trust, or for the benefit of any cha- 
ritable uses whatsoever; unless such gift or 
conveyance of any such lands or hereditaments, 
sums of money, or personal estate (other than 
stocks in the public funds), be made by deed 
executed in the presence of two or more cre- 
dible witnesses twelve calendar months before 
the death of such donor or grantor (including 
the days of the execution and death), and be 
enrolled in the Court of Chancery within six 
calendar months next after the execution there- 
of: and unless such stocks be transferred six 
calendar months bclbre the death of such 
donor or grantor (including the days of the 
transfer and death), and unless the same be 
made to bike effect in j^ossession for the cha- 
ritable use intended, immediately from the 
making thereof, and be without any pewer of 
revocation, reservation, trust, condition, limi- 
bition, or agreemeiTt whatsoever, for the benefit 
of the donor or grantor, or of any person or 
persons claiming under him. 

Nothing in the act relating to the sealing and 
delivering of any deed twelve calendar months 
before the death of the grantor, or to the trans- 
fer of ally stock six calendar months before the 
death of the grantor or person making such 
transfer shall ex^nd, or lie construed to extend, 
to any purchase of any estate or interest in lands, 
tenements, or hereditaments, or any transfer of 
any stock to be made really and bond Jide^ for a 
full and valuable consideration, actually paid at 
or before the making such conveyance or trans- 
fer, without fraud or collusion (s. 2). — ^This 
section is explained by a lates act to have been 
intended only to prevent such purchases from 
being avoided by reason of the death of the 
grantor, within twelve calendar months after 
the sealing and delivery of the deed relating 
thereto, and not wholly to exempt such pur- 
chases from the ‘operation of the act. — 9 Geo. 
IV. c. 85. 

All gifts, grants, conveyances, appointments, 
transfers, and settlements, whatsoever, of any 
lands or other hereditaments, or of any estate 
or interest therein, or of any charge or incum- 
brance affecting any lands or hereditaments, or 
of any stock, money, or other personal estate or 
securities for money to be laid out or disposed 
of in the purchase of any lands or hereditaments 
or of any estate or interest therein, or of any 
charge or incumbrance affecting the same, to 
or in trust for any charitable uses whatsoever,! 
which shall at any time after the 24th June 
1736, be made in any other manner or form 
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than by the act directed and appointed, are 
absolutely and to all intents and purposes null 
and void (s. 3). 

Land, therefore, given by will to charitable 
uses will generally descend to the heir-at-law. 
When a bequest of personal property for cha- 
ritable purposes, which if standing alone would 
be valid, is connected witli and dependant upon 
a devise of real estate wliich is void ; the devise 
being the principal, and failing, the accessoiy 
must fail with it ; and the next of kin or resi- 
duary legatees will take it. 

The act is not to make void the dispositions 
of any lands, tenements, heredifeiments, or of 
any i)ersonal estate to be laid out in the pur- 
chase of any lands, tenements, or hereditaments, 
which should be made in any other manner or 
form tlian by such act is directed, to or in trust 
for either of the two universities in England 
(Oxford and Cambridge), or any of the colleges 
or houses of learning within either of the said 
universities, or to or in trust for the colleges of 
Eton, Winchester, or Westminster, or any or 
either of them, for the better support and 
maintenance of the scholars only upon the 
foundations of the said collcj^es of Eton, Win- 
che.ster and Westminster 4). And see 45 
Geo. Ill, c. 101. 

The following dispositions are also exempted 
from the mortmain laws : where a power given 
to invest money, destined for charitiiblc pur- 
poses, either in lands or in the funds, is merely 
discretionary and not imperative, for •which a 
testator has pointed out two modes, the? one con- 
sistent but the other inconsistent with the 
statute. Equity will adopt the legal mode and 
carry it into effect (The Mayor, &c. of Fuvers- 
ham V. Ryder, 2 Eq. Rep. 749, 1854). * Semper 
in duhiis benigniora praferenda sunt ’ (Dig. 
lib. i. t. xvii. 56), is a good maxim of the Civil 
Law, which says ‘ Quoties amhigua oratio est 
commodissimum est id ticcipi quo res de qud 
agitur in. tuto sit ’ (Dig. lib. xlv. tit. r. 80). 
Where money is not to be laid out in acquiring 
realty, but in meliorating any land, or for 
beautifying, sustaining, or repairing buildings 
already vested in trustees for charitable uses; 
bequests of annuities, stock in the public funds, 
or pure personalty ; devises of lands or monies 
charged thereon to the trustees of the British 
Museum for the benefit of that institution ( 5 G eo. 
IV. c. 39, s. 3) ; or to the governors of Queen 
Anne’s Bounty (2 & 3 Anne, c. 11, s. 4; 43 
Geo. 111. c. 136, 8. 1 ; and 45 Geo. IIL c. 84, 
s. 3) ; the commissioners of Greenwich Hos- 
pital, and of the Royal Naval Asylum, the 
members of the Seamen’s Hospital Society, the 
governors of St. George’s Hospital, and of 
M^dalen Hospital for the reception of penitent 
l^^rail ones, and devises by freemen according 
.to the custom of London, together with a few 
public charities, are enabled ^y several 


acts of Parliament to take land by devise. A 
bequest of pure personalty to be granted to 
trustees of contemplated almshouses, in case 
any person should, within twelve months after 
the testator’s decease, purchase or give land as 
a site, is not struck at by 9 Geo. it. c. 36. 
Philpott V. St George’s Hospital, 5 W. R. 
(House of Lords) 845 (1857), overruling the 
decision of M. R. The Mortmain Act does 
not extend to gifts of realty and personalty in 
Scotland and Grenada or the West Indies. 
See also, as to cases in which the law of Mort- 
main has been relaxed, 4 & 5 Viet. c. 38 ; 
7 & 8 Viet. c. 37 ; 16 & 17* Viet. c. 137, 
s. 27; 17 & 18 Viet. c. 112; 18 & 19 Viet, 
c. 124, a. 41 ; 22yict.c. 22; 25&26 Viet. c. 61, 
s. 9, and c. 89, s. 18. See also 24 & 25 Viet, 
c. 9, amending the law as to the conveyance 
of land for charitable uses, amended by 25 & 26 
Viet, c; 17. 

Charities, or public trusts. It is highly 
probable that the rudiments of the law of cha- 
rities were derived from the Roman Civil Law. 
One of the earliest fruits of the Emperor 
Constantine’s zeal, or pretended zeal, for Chris- 
tianity was a permission ♦> his subjects to be- 
queath their property to the church. This 
permission was soon abused to so great a degree 
as to induce the Emperor Valentiiiian to enact 
a mortmain act by which it was restrained. 
But this restraint was gradually relaxed ; and 
in the time of Justinian, it became a fixed 
maxim of Roman jurisprudencef that legacies 
to pious uses (which included all legacies des- 
tined to works of charity, whether they related 
to f^iritual or temporal concerns), were en- 
titled to peculiar favor, and to be deemed 
privileged testaments. 

The high authority of the Roman law, coin- 
ciding with the religious notions of the times, 
could hardly fail to introduce these principles 
of pious legacies into our Common Law ; and 
the zeal and learning of the ecclesiastical tribu- 
nals must have been constantly exercised to 
enlarge their operation. Lord Thurlow was 
clearly of opinion that the doctrine of charities 
grew up from the civil law ; and Lord Eldon, 
in assenting to that opinion, has judiciously 
remarked, that, at an early period, the ordinary 
had the power to apply a portion of every man’s 
personal estate to charity ; and when afterwards 
the statute compelled a distribution, it is not 
impossible that the same fevor should have 
been extended to charity in wills, which by 
their own force, purported to authorise such a 
distribution. 

The history of the law of charities prior to 
the 43rd Eliz. c. 4, which is emphatically called 
the Statute of Charitable Uses, is extremely 
qbscure. This statute provided a new mode of 
enforcing charitable uses by a commission from 
the Court of Chancery. 
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Charity (as Sir William Grant has justly ob- 
served) in its widest sense, denotes all the good 
affections men ought to bear towards each other ; 
in its more restricted and common sense, relief 
to the poor. In neither of these senses is it em- 
ployed in the Court of Chancery. In that court 
it means a general public use, and comprehends 
‘relief of aged, impotent and poor people; 
maintenance of sick and maimed soldiers and 
mariners, schools of learning, free-schools, and 
scholars of universities; repairs of bridges, 
ports, havens, causeways, churches, sea-banks, 
and highways; education and preferment of 
orphans ; the ‘relief, stock, or maintenance of 
houses of correction ; marriages of poor maids ; 
supportation, aid, and help of young tradesmen, 
handicraftsmen, and persons decayed ; relief or 
redemption of prisoners or captives ; and aid or 
ease of any poor inhabitants, concerning pay- 
ments of fifteenths, setting out of soldiers, and 
other taxes .’ — Preamble of 43 Eliz. c. 4. 

It is clear that no superstitious uses are within 
the purview of the statute ; such as are gifts of 
money for the finding or maintenance of a sti- 
pendiary priest ; or for the maintenance of an 
anniversary or obifeijior of any light or lamp in 
any church or chapel ; or for prayers for the 
dead ; or for such purposes as the superior of a 
convent, or her successor, may judge expedient. 
But there are certain uses which, though not 
within the letter, are yet deemed charitable 
within the equity of the statute. Suclf is money 
given to mtjintain a preaclpng minister; to 
maintain a schoolmaster in a parish ; for the 
setting up a hospital for the relief of poor peo- 
ple ; for the building of a sessions-house^lbr a 
city or county ; for the making of a new, or for 
the repairing of an old pulpit in a church ; pr 
for the buying of a pulpit-cushion, or pulpit- 
cloth ; or for tlie setting of new bells where 
there were none, or for mending of them when 
they are out of repair. 

Upon the whole, it seems to be the better 
opinion, that the jurisdiction of the Court of 
Chancery over charities, where no trust is in- 
terposed, or where there is no person in esse 
capable of taking, or where the charity is of an 
indefinite nature, is not to be referred to the 
general jurisdiction of that court, but sprung 
up after the statute of Elizabeth, dnd rests 
mainly on its provisions. 

The jurisdiction exercised by the Lord Chan- 
cellor, under the 43 Eliz. c. 4, over charities, 
is held to be personal in him, and not exercised 
in virtue of his ordinary or extraordinary 
jurisdiction in Chancery; and in this respect it 
resembles the jurisdiction exercised by him in 
cases of idiots and lunatics, which he exercises 
purely as the personal delegate of the Crown, 
which has a right to guard and enforce ^11 
charities of a public nature, by virtue of its 
general superintending power over the public 


interests, where no other person is entrusted 
with that right. 

But as the Court of Chancery may also pro- 
ceed in many, although not in all, cases of 
charity by original bill, as well as by com- 
mission under the statute of Elizabeth, the 
jurisdiction has become mixed in practice, that 
is to say, the junsdiction of bringing informa- 
tions in the name of the Attorney-General has 
been mixed witli the jurisdiction given to the 
Chancellor by the statute. So that it is not 
always easy to ascertain in what case he acts as 
a judge, administering the common duties of a 
Court of Equity, and in what cases he acts as 
a mere delegate of the Crown, administering 
its peculiar duties end prerogatives. And 
again, there is a distinction between cases of 
charity, where the Chancellor is to act in the 
Court of Chancery, and cases where the charity 
is to be administered by the Queen, under her 
sign manual. Lord Eldon, after a full review 
of all the cases, came to the conclusion (which 
is now the settled rule), that where there is a 
general indefinite purpose of charity, not fixing 
itself upon any particular object, the disposition 
and admiifistration of it are in the Queen by 
her sign manual.* But where the gift is to 
trustees with general objects, or witl:i||K>me 
particular objects pointed out, there theTlourt 
of Chancery will take upon itself the adminis- 
tration of the charity, and execute it under a 
scheme to be reported by a chief clerk. — 
Moggrifige v. Thackivell, 7 Ves, 36-86 ; 
Storjf 8 Equity Jurisp. c. xxxi. ; ShelfortVa 
Law of Charities. See the Charitable Trusts 
Acts, 16 & 17 Viet. c. 137; 18 & 19 Viet, 
c. 124; 19 & 20 Viet. c. 76; 20 & 21 Viet, 
c. 76 ; 21 & 22 Viet. c. 51 ; and 22 & 23 Viet, 
c. 50. See also 23 & 24 Viet. c. 134, amending 
the law as to Koman Catholic charities ; c. 136, 
amending the law as to the administration of 
endowed charities. 

Charity Commissioners, persons empowered 
by the Charitable Trusts statutes to act in cases 
of charity. See 25 & 26 Viet. c. 112. 

Charre of lead, thirty pigs of lead. 

Charta Chyrographata, or Commimis, an 
indenture. 

Charta de non ente non valet. — Co, Litt, 86. 
(A charter concerning a thing not in existence 
avails not.) 

Charta de nna parte, a deed-poll. 

Charta est legatus mentis. — Ibid. — (A charter 
is the representation of the mind.) 

Charta non est nisi vestimentum donattonis,’— 
Ihid. — (A charter is nothing else than the vest- 
ment of a gift.) 

Charts libertatnm m Magna Charta and 
Charta de Foresta. See 4 Bl, 423 . 

Charta de Foresta is taken from the roll of 
25 Edward I. and has a confirmation of that 
date prefixed to it, similar to that prefixed to 
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Magna Ckarta, This charter, though of in- 
finite importance at the time it was made, con- 
tains in it nothing interesting to a modern 
lawyer, any further than as it *gives some 
specimen of the nature of the institution of 
Forest Laws, and the burthens thereby brought 
on the subject. In this light, the Charter of 
the Forest is a curious remnant of ancient 
legislation. It contains sixteen cliapters. — 1 
Reeves^ c. v. p. 254 ; 4 Bl. Com. 423 ; 1 Steph, 
Com. 678. 

Chaftaruni super J^dem^ mortuis testibus^ ad 
patriam de necessitudine recurrendum est. — Co. 
JLitt. 36. — (The witnesses being dead, the truth 
of charters must of necessity be referred to the 
country, i. c. a jury.) 

Charte, a cart, chart, or plan, which mariners 
use at sea. — 14 Car. II. c. 33. 

Chartel [[fr. cartel, Fr.j, a letter of defiance, 
or challenge to a single combat ; also an in- 
strument or writing between two states for 
settling the exchange of prisoners of war. 

Charter [|fr. charta, Lat. ; chartre, Fr.j, an 
evidence of tilings done between man and 
man ; also a statute or act of Parliament. 
Charters of the Queen are wiltten ihstruments 
granting certain privileges* or exemptions to 
towi^ corporations, bodies politic. Charter of 
parSmty forgiving a felony or other offence com- 
mitted against the crown and its dignity. 
Charter o f the forest comprises the laws of the 
forest. — Fleta, 1. 3, c. xiv. ; Co. Litt. 6. 

Chtirter-House [fr. chartreux, Fr.j, formerly 
a convent of Carthusian monks in London, now 
a college founded and endowed by Thomas 
Sutton. The Governors of th*e Charter-House 
arc a corporation aggregate without a head, 
pre.sident, or superior, all the members being 
of equal authority. — 3 Steph. Cmn. 138. 

Charter-land, otherwise called book-land, 
properly held by deed under certain rents and 
free-services. It in effect differs nothing from 
the free sociige lands, and hence have arisen 
most of the freehold tenants, who hold of par- 
ticular manors, and owe suit and service to the 
same. — 2 Bl. Com. 90. 

Chartered ship, a ship hired or freighted. 

Charterer, a person who charters or hires a 
sliip for a voyage or for a certain period ; also 
a Cheshire freeholder. — Sir P. Ley's Antiq. 
f. 356. 

Charter-party [[fr. charta partita, Lat., a 
divided charter ; charte partie, Fr. According 
to Boyer, the derivation of the word is ^ quia 
per medium charta incidebatur et sic fiebat 
charta partita,’ because when notaries were less 
common there was only one instrument made 
. for both parties ; fMUs they cut in two, and 
gave each his portion, joining them together at 
their return, to know if each had done his 
part.— 4 Kncycl. Brit. 1797,3603. An agree- 
ment in writing, sometimes under seal, by 


which a shipowner agrees to let an entire sliip, 
or the principal part thereof, to a merchant, 
for the carriage of goods on a specified voyage, 
or during a specified period, for a sum of money 
which the merchant agrees to pay as freight for 
their carriage. By such an agreement the 
ship is said to be chartered to the merchant, 
who is called the charterer. There are ceiiain 
terms usually to be fotuid in all charter-parties, 
e. g. a statement of the burthen of the ship, 
an undertaking by the shipowner that the ship, 
being seaworthy and furnished with necessaries, 
shall be ready by a certain day to receive the 
cargo, shall stiil when loaded, and deliver her 
cargo at her port of destination (the act of 
God or the king’s enemies excepted), the char- 
terer undertaking to load and unload the ship, 
within a certain number of days, called the 
lay or running days, and if he detains her 
longer, to pay demurrage, i. e. a certain sum of 
money for each extra day, and also to pay freight 
agreed. See 2 Instit. 673 ; Abbot on Shippmg ; 
Maude ^ Pollock on Shipping ; and Smith's 
Mercantile Law. 

Charters sont appele ‘ muniments,’ a ‘ muni- 
endo,’ quia munmnt et deffkdunt hcereditatem . — 
4 Co. 153. — (Charters are called muniments, 
from muniendo, because they fortify and defend 
the inheritance.) 

Chartis Beddendis, an ancient writ which 
lay against one who had charters of feoffment 
entrusted to his keeping, and refused to deliver 
them. — Heg. Grig. 159. • 

Chase [fr. chasse, Fr.j, a privileged place 
for the preservation of deer and beasts of the 
forcv^t, of a middle nature between a forest and 
a pai'k. It , is commonly less than a forest, 
ajnd not endowed with so many liberties, as 
officers, laws, courts; and yet is of larger 
compass than a park, having more officers and 
game than a park. Every forest is a chase, 
but every chase is not a forest. It differs fi*om 
a 2 ^ark in that it is not enclosed, yet it must 
have certain metes and 1 bounds, but it may be 
in other men’s grounds as well as in one’s 
own. — Mainw. 49. 

Chastisement of a wife. It is a great error 
to suppose that a husband can beat his wife, for 
she can have the security of the peace against 
him, shduld he attempt anything of the kind. 

Chattel-interests, the most inferior order of 
estates, and in the old time, when feudality 
flourished in all its stem and frowning grandeur, 
the little interests of the humble cottager and 
the laboring farmer in the soil of England were 
treated with contempt and trampled upon. But 
in these latter days, when the increase of know- 
ledge has exjmnded commercial enterprise, and 
awakened the sleeping energies of the mass of 
tijje -people, these minor properties are properly 
respected, and their value and importance much 
increased. — Pres. Est. 604, 1st edit. 
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The diiFerence between freeholds and non- 
frecholds, or chattcl-interests, consists, for the 
most part, in the fixity or non-fixity of their 
duration. It is the latter property, viz. uncer- 
tainty, that characterises a freehold ; it is the 
fonner, viz. certainty, that characterises a non- 
freehold. Hence every tenancy of a definite 
duration is a term, i. e. a period accurately 
ascertained during which the interest or estate 
is to endure. The non-freeholds are deemed 
merely chattel-interests, and differ from freeholds 
not only in quantity hut in order and kind ; 
for freeholds are considered of greater interest 
than non-freeholds, and therefore if a term of 
1,000 years and an estate for life vest in the 
same person, in the same right, the term will 
merge in the life estate, unless an intervening 
estate prevent such an union of interests. 
Chattel-interests devolve upon the personal re- 
presentatives of the owner. Five species of 
estates rank as chcattel -interests : — (a) for 
years; {h) from year to year; (c) at will; 
(il) by eleyit\ and (e) on suflerance. 

Chattels, or Gatals [fr. catalla^ Lat.; chately 
Fr. ; chaptelj old Fr.]], goods moveable and im- 
moveable, except sifth as are in the nature of 
freehold or parcel of it. They are either 
(1) parsonal^ which belong immediately to 
the person of the owner, and for which, if they 
are injuriously witliheld from him, he has no 
other remedy than by a personal action ; (2) veal^ 
which either appertain not immediately to the 
person, but to some other thyig by way of de- 
pendency, as a 'box with wri tings of land ; or 
issue out of some immoveable thing, as a lease, 
or rent for a term of years ; and they concern 
the realty, lands and tenements; such as an 
interest in advowsons, in statutes-merchant, and 
the like. — 1 Tmt. 118. 

Chaud-medley. See Chance-medlev. 

Chaiimpert, an ancient tenure. — Blount. 

Ghaimtoy rents, money paid to the Crown 
by the servants or pimchasers of cl laun try-lands. 
22. Car. II. c. G. 

Cheap, subst. purcha.se, bai-gain ; adj. low in 
price, [fr. ceapy A. S., price, sale, goods, cattle; 
kavporiy Goth., to deal ; kaupy Icel., to buy, to 
negotiate ; kooperiy Du., kauferiy Germ,, to buy ; 
kaufmamiy chapman, a dealer ; kupitiy Slav., 
kaupitiy Bohem., to buy ; KaTrrfKogy Gr., carnpOy 
Lat., a tavern-keeper, a tradesman. — 

The word cheap fonning part of the name of a 
place, denotes that in that place there was a 
market e. g. Cheapside, Eastcheap, Westcheap. 
The adjective, when used in its modern sense, 
low in price, is an ellipsis for good cheap, 
equivalent»to bon marchey Fr. 

Cheap railway, trains. See 7 & 8 Yict. c. 
85 ; 21 & 22 Viet. c. IS^oxid 23 & 24 Yict. 
c. 41. , 

Cheaters, or Esoheaters, were officers ap- 
pointed to look after the king’s escheats, a duty 


which gave them gr^t opportunities of fraud 
and oppression, and in consequence many com- 
plaints were made of their misconduct. Hence 
it seems that a cheater came to signify a fraudu- 
lent person, and thence the verb to cheat was 
derived. — Wedgw. 

Cheats, deceitftil practices, in defrauding or 
endeavouring to defraud another of his known 
right, by means of some artful device, contrary 
to the plain rules of common honesty ; as by 
playing with false dice, by causing an illiterate 
jxirson to execute a deejd to his prejudice, or 
reading it over to him in words different from 
tho.se in which it is written ; selling one com- 
modity for another, or using false weights and 
measures, and the like — 1 Hawk. 188. 

Checks, Cheques, or Drafts, orders addressed 
to some per.son, generally a banker, directing 
him to pay the sum specified in the check to 
the person named in it, or bearer, or order, on 
demand. See Bankers’ Checks. 

Check-roll, a list or book, containing the 
names of such as arc attendants on, or in the 
piy of, the Queen or other great personages, as 
their household .servants. — 19 Car. II. c. 1. 

Chelsea Hospital. Sec 47 Geo. HI. st. 2, 
c. 25 ; 55 Geo. IW. cc. 125, 13G ; 7 Geo. lY. 
c. 16 ; 2 & 3 Win. lY. c. 106, ss. 3, 4 ; 5 & 6 
Yict. c. 70; 6 & 7 Yict. cc. 31, 95; 9* & 10 
Yict. cc. 9. 10 ; 10 & 11 Yict. cc. 4, 54 ; 11 
& 12 Yict. cc. 84, 103. 

Chelsea Hospital Out-pensioners. See 19 
& 20 Yict. c. 15. 

Chemists and Druggists. See 55 Geo. III. 
c. 194, s. 28. 

Chester, a county of England. It was 
declared to be no longer a county palatine by 
11 Geo. lY. and 1 Wm. lY. c. 70, s. 13. — 3 
IteeveSy 156. 

Chevage, Chevagium, or Cherage [fr. chefy 
Fr.], a tribute sum of money formerly paid 
by such as held land in villen,age to their lords 
in acknowledgment, and was a kind of head or 
poll-money. — Bract. 1. 1, c. x. 

Chevantia [fr. chevanccy Fr.], a loan or ad- 
vance of money upon credit ; also goods, stock, 
&c. — Mon. Ang. t. 1. p. 629. 

Chevisance [fr. cheviry i. e. venir a chef de 
quelque chosCy Fr., to come to the end of a 
business], an agreement or composition ; an end 
or order set down between a creditor or debtor; 
an indirect gain in point of usury, &c.; also 
an unlawful bargain or contract. 

Chezd, a home.stead or homesfall which is 
acce.ssory to a house — Div. of Purl. 162, riote. 

Chicane [fr. chicanery Fr., to wrangle], the 
use of tricks and artifice. 

Chief Baron of the Exchequer, the pre- 
siding Judge in the Court of Exchequer of 
Pleas at Westminster, with whom four jmhn4 
judges are assibiated for the administration of 
justice. 
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Chief Clerks of Judges in Equity, appointed 
under 15 & 16 Viet. c. 80, s. 16, to act in the 
place of the abolished Masters in Ordinary. 
For their duties see Smi. Eq. Pr. 506. 

Chief Justice of the Common Pleas, the 
presiding Judge in the Court of Common Pleas 
at Westminster. He has foiu* pui»ne judges 
associated with him. 

Chief Justice of England, the presiding 
Judge in the .Court of Queen’s Bench at West- 
minster, with whom four puisne judges are asso- 
ciated. These judges are by their office the 
sovereign conservators of the peace, and su- 
preme coroners of the land. 

Chief-rents [fr. reditus capitales^ Lat.], the 
annual payments of freeholders of manors; 
also denominated quit rents {quieti reditus)^ 
because thereby the tenant goes free of all 
other services. — 2 Bl. Com. 42. 

Chief, tenants in^ persons who held their lands 
immediately under the king {in capite) in right 
of his Crown and dignity. 

Chiefrie, a small rent paid to the lord para- 
mount. 

Chievance, usury. 

Childbearing. It is generally conceded that 
in our own climate, no female under the age of 
thirteen, nor above that of fifty, can conceive, 
provided that she have been previously barren. 
This, however, is only to be taken as a general 
rule, subject to exceptions. See Cnpuron^ pp. 93, 
98. The question at what age pregnancy is 
possible, and when it ceases to be possible, has 
been much canvassed. As to premature preg- 
nancy in European countries, the most as- 
tonishing instance, probably, is*given by Meyer, 
of a Swiss girl becoming a mother at nine 
years of age. The English law admits of no 
presumption as to the time when a woman 
ceases to bear children, though this enters into 
most other codes. — BeePs Med. Juris. 148, 
402. 

Childwite, a fine or penalty of a bond- 
woman unlawfully begotten with child. — 
Cowel. 

Chiltern-Himdreds, a member of the House 
of Commons, not in any respect disqualified, 
can only vacate his seat by the acceptance of 
the StewardsMp of the Chiltern-Hundreds, or 
some other nominal office in the gift of the 
Chancellor of the Exchequer. The practice 
'began about the year 1750; but the duties of 
the stewardship have long since ceased, and the 
office is but retained to serve this particular 
purpose. The Chiltem Hills are a range of 
chalk eminences separating^ the counties of 
Bedford and Hertford, passing through the 
middle of Bucks from Tring in Hertfordshire 
to Henley in Oxfordshire. Formerly these 
bills, were covered with thick beechwood, and 
sheltered numerous jobbers ; tciftput these ma- 
rauders down, and protect the inhabitants of the 


neighbourhood from their depredations, an 
officer was appointed under the Crown, called 
the Steward of the Chiltern-Hundreds, which 
were Burnham, Desborough, and Stoke. The 
clump of noble * Burnham beeches ’ remains 
to remind us of the old stewardship duties. 

The Crown, for the convenience of the House 
at large, is always ready to confer on any mem- 
ber ‘ the Stewardship of Her Majesty’s Chiltern- 
Hundreds, the Stewardship of the Manor of 
Poynings, of East Hendred and Northstead, or 
the Escheatorship of Munster,* sinecures which 
he continues to hold till some oiher member 
solicits a similar accommodation.* — JbodCs ParL 
Comp. ; 2 Steph. Com. 396. 

CffibEoin [fr. cheminy Fr.], a way, which is 
either the Queen’s highway {chiminus reginai\ 
or a private way : the first is that over which 
the subjects of this realm, and all others under 
the protection of the Crown, have free liberty 
to pass, though the property in the soil itself 
belong to some private individual ; the last is 
that in which one person or more have liberty 
to pass over the land of another, by prescription 
or charter. This is divided into chimin in grossy 
wliere a person holds a way principally and 
solely in itself, and chimin appendanty where a 
person has it as appurtenant to some other 
thing; as if he rent a close or pasture, with 
covenant for ingress and egress through and 
over otlier land, over which otherwise he might 
might not pass. — Kitch. 117 ; Co. Litt. 56. 

Ghiminage, os Pedagium, toll* due by cus- 
tom for having a way through a forest. — (Jo. 
Liu. 56. 

Chimney-money, or Hearth-money, a crown 
duty for every fire-place in a house. — 14 Car. 
II. c. 2. Repealed. 

China trade. See 3 & 4 Wm. IV. c. 93, 
amended by 3 & 4 Viet. c. 56 ; 6 & 7 Viet, 
c. 80, and 22 & 23 Viet. c. 9. 

Chinese Passengers’ Act, 18 & 19 Viet, 
c. 104. 

C^ip, Cheap, Chipping, signify the place to 
be a market town, as Chippingham, Chipping- 
Norton, Chipping- Wicomb. — Blount. 

Chippingavel, or Gheapingavel, toll for 
buying and selling. 

Chirchgemot, Chirgemot, Kirkmote [fr. 

forum ecclesiasticumy Lat.], a synod, a meeting 
in a church or vestry. — Blount. 

ChiroCTaph [fr. ^ hand, and ypd0a>,Gk., 
to write], a deed or other public instrument in 
writing, which anciently was attested by the 
subscription and crosses of witnesses; after- 
wards, to prevent frauds and concealment, 
people made their deeds of mutual Covenant in 
a script and rescript, or in a part and counter- 
part, and in the midple between the two copies 
they drew the capital letters of the alphabet, 
and then tallied or cut asunder, in an indented 
manner, the sheet or skin of parchment ; which, 
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being delivered to the two parties concerned, 
were proved authentic by matching with and 
answering one another. Deeds thus made were 
denominated syngrapha by the canonists, and 
with us chirographay or handwritings. Chiro- 
graph was also used for a fine, the manner of 
engrossing which and cutting the parchment 
into two pieces was observed in the chirogra- 
pher’s omce of the Court of Common Pleas 
until those assurances by matter of record were 
abolished by the 3 & 4 Wm. IV. c. 74. — 2 
Com. 296 ; 2 Inst. 468 ; Kenn, Antiq. 177 ; 
Mon. Ang. t. 2, p. 94. 

Chirograpba, writings emanating from a 
single party, the debtor . — Civil Law. 

Chirographer, an officer of the Court of 
Common Pleas, who kept the fines. His office 
is abolished. 

Chirographum apud dehitorem repertum prce- 
sumitun solutum . — (A deed found with the 
debtor is presumed to be paid.) 

Chirurgeon [fr. Crh.J, the ancient 

denomination of a surgeon. 

Chivalry [fr. chevalier y Fr., a knight], a 
military dignity, supposed by some to have 
taken its rise soon after the death of Charle- 
magne, and by others during the crusades, be- 
cause in these expeditions many chivalrous 
exploits were performed, and a proud feeling of 
heroism engendered. In describing the origin, 
object, and character of tliis military institution, 
Gibbon, the historian, thus alludes to a suc- 
cessful candidate for the honour of knighthood, 
and eulogises the institution ‘ He was created 
a Knight in the name of God, of St. George, 
and of St, Michael the Archangel. He swore 
to accomplish the duties of his professioil and 
education ; example, and the public opinion 
were the inviolable guardians of his oath. As 
the champion of God and the ladies, he devoted 
himself to speak the trutli; to maintain the 
right ; to protect the distressed ; to practice 
courtesy (a virtue less familiar to the infidels) ; 
to despise the allurements of ease and safety ; 
and to vindicate in every perilous adventure 
the honor of his character. The abuse of the 
same spirit provoked the illiterate knight to 
disdain the arts of luxury and peace ; to esteem 
himself the sole judge and avenger of his own 
injuries; and proudly to neglect the laws of 
civil society and military discipline. Yet the 
benefits of this institution to refine the temper 
of barbarians, and to infuse some principles of 
faith, justice, and humanity, were strongly felt 
and have been often observed. The asperity 
of national prejudice was softened; and the 
community of religion and arms spread a similar 
color and generous emulation over the face of 
Christendom. Abroad in enterprise and pil- 
grimage, at home in martial exercises, the 
warriors of every country were perpetusflly 
associated; and impartial taste must prefer a 


Gothic touiniiiiGat to the Olympic games of 
classic antiquity. Instead of the naked speo- 
tacles which corrupted the manners of the 
Greeks and banished firom the stadium the vir- 
gins and masons, the pompous decoration of 
the lists was crowned with the presence of 
chaste and high-bom beauty, from whose hands 
the conqueror received the prize of bis dex- 
terity and courage.' See Tenure. 

Cmvalry, Court off anciently held as a court 
of honor merely, before the Earl-Marshal, and 
as a criminal court before the Lord High Con- 
stable, jointly with the Earl-Marshal. It had 
jurisdiction as to contracts and other matters 
touching deeds of arms or war, as well as pleas 
of life or member. It also corrected encroach- 
ments in matters of coat-armour, precedency, 
and other distinctions of families. It is now 
grown entirely out of use, on account of the 
feebleness of its jurisdiction and want of power 
to enforce its judgments, as it could neither fine 
nor imprison, not being a court of record.— 3 
Bl. Com. 68, and 3 Steph, C<m. 459, note. 
Chivalry, Guardian in. See Tenure. 

Chloroform, administering. It is a felony 
for any person to administer or at#mpt to ad- 
minister chlorofoirinj or other stupefying drug, 
with intent to enable himself or another to 
commit, or to assist another in the commission 
of any indictable offence. — -24 & 25 Viet. c. 
100, s. 22. 

Choky, Chokee, a chair, seat, guard, watch. 
The stfition of a guard or watchman. A place 
where an officer is stationed to receive tolls and 
customs. — Imlian. 

Cholera Act,* 2 Wm. IV. c. 10, continued by 
3 & 4 Wm. IV. c. 75. It has expired and not 
been revived. 

Chop-church \_ecclesiarum permutatiOy Lat.], 
changing benefices. — 9 Hen. VI. c. 95. 

Chorepiscopi, bishops of the country in the 
ea^ times of the church. 

Chose [Fr., a thing], it is used in divers 
senses, of which the four following are the most 
important : — 

(1) Chose local y a thing annexed to a place, 
as a mill, &c. 

(2) Chose transitory y that which is moveable, 
ami may be taken away, or carried from place 
to place. 

(3) Chose in actiony otherwise called cliosem 
suspensey a thing of which a man has not the 
possession or actual enjoyment, but has a right 
to demand it by action or other proceeding. It 
is rather in potentia than in esaCy as a debt, 
bond, &c. A well-known rule of the common 
law is, that no possibility, right, title, or thing 
in action, can be granted to third parties ; ffir 
it was thought that a difihrent rule would be 
the oc^ion of multiplying litigation; as it 
would in effect be transferring a lawsuit to a 
mere stranger. At law, therefore, with the 



CHO— OHU 


( 174 ) 


exception of negotiable instrumentB, an interesse 
tenniniy and some few other Hecurities, this still 
continues to be the general rule, unless the 
debtor assents to the transfer ; if he assent, then 
the right of the assignee is complete at law, so 
that he may maintain an action against the 
debtor, ujion the implied promise to pay him 
the debt, which results from such assent. When, 
therefore, in common acceptation, a debt or 
bond is siiid to be assigned over, it must still 
be sued (i. c. at law) in the original creditor’s 
name; the person to whom it is translerred 
being rather an attonfey than an assignee, un- 
less, as we have seen, the debtor assents to such 
transfer. 

Courts of Equity, however, have long since 
totally disregarded this nicety. They accord- 
ingly give effect to assignments of trusts, and 
possibilities of trusts, and contingent interests, 
whether they are in real or personal estates, as 
weU as to assignments of choses in action y such 
equitable transfer being in the nature of an 
agreement, of which the Court of Chancery 
directs the performance. — Co. Litt. 214 «; 2 Bl. 
Com. 442 ; 2 Sanders on UseSy 40 ; 2 Story's 
Eq. Jurisp.^lS ; Watkins's Cotiv. 3(5. 

Choses in possessiotiy "jirhere a person has 
not only the right to enjoy, but also the actual 
enjoyment of the thing. 

Chout, a fourth, a fourth part of sums liti- 
gated ; Mcihrcitta* chout, a fourth of the reve- 
nues extracted as tribute by the Malirattas. — 
Indian. ^ 

Chremutistios []fr. Gk.], the science 

of wealth. 

Chrismatis denarii [fr. xp7<r/>a,Gk.], chrisom 
pence, paid to the diocesan or his suffragan, by 
the parochial clergy about Easter. It is other- 
wise called quadragesinialsy or paschalsy or 
Easter-pence. Obsolete. 

Christian-name, tlie name given at the font, 
distinct from the gen tilitious name, or surname. 

Christianity, the religion of Christians, who 
derive their name from the founder Christ [fr. 
Xptffroc, Gk., the anointed), and were first so 
designated at Antioch, in Syria. It is part of 
the law of England, and all offences against it 
are punished by fine and imprisonment. 

Christnia8>day, a festival of the Christian 
church, observed on the 25th of December, in 
memory of the birth of Jesus Christ. As to its 
antiquity, the first traces we find of it are in 
the second century, about the time of the Em- 
peror Commodus. The decretal epistles, indeed, 
carry it up a little higher, and say that Telcs- 
phorus, who lived in the reign of Antoninus 
Pius, ordered divine service to be celebrated, 
and an ai\gelical hymn to be sung the night 
before the nativity. It is one of the usual 
quarter days for the paynxent of rent and 
salaries ; it is also a dies non juridicus. 

du^SOlog^ [fr. xpvffoc and \oyoc, Gk.], that 


branch of political economy relating to the pro- 
duction of wealth. 

Church [fr. kerchy Dut. ; kerchey high Ger. ; 
kynchiay Su. ; chirichy Teut. ; cyme circcy Sax. of 
KvpiaKijt Gk. scil. olKiUy i. e. the Lord’s house], 
used in several senses : — (1) The collective*' 
body of persons professing one and the same 
religion ; or the religion itself ; thus we say, 
the church of Christ. (2) Any particular congre- 
gation of Christians associating, as the church 
of ^Antioch. (3) A particular sect of Christians,, 
as the Greek church, or the church of England. 
(4) The body of ecclesiastics, in contradistinc- 
tion to the laity. (5) The building in which a 
congregation df Christians assembles. . 

Church-building Commissioners. Their 
commission expired on 1st Jan. 1857, and their 
powers were transferred to the Ecclesiastical 
Commissioners for England. — 19 & 20 Viet. 
c. 55. 

Church-building Commissioners’ Acts. For 

the purpose of extending the accommodation 
aflbrded by the national church, so as to make 
it more commensurate wdth the wants of the 
people, the following statutes have been passed : 
.58 Geo. III. c. 45; 59 Geo. III. c. 134; 

3 Geo. IV. c. 72; 5 Geo. IV. c. 103 ; 7 & 8 
Geo. IV. c. 72 ; 1 2 Win. IV. c. 38 ; 2 & 3 

Wm. IV. c. 61 ; 7 Wm. IV. and 1 Viet. c. 75 ; 

1 & 2 Viet. cc. 106, 107 ; 2 & 3 Viet. c. 49 ; 

3 4 Viet. c. GO ; 4 & 5 Viet. c. 38 ; 6 tfe 7 Viet, 

c. 37 ; 7 & 8 Viet. c. 56 ; 8 & 9 Viet. c. 70 ; 

9 & 10 Viet. cc. 68, 88 ; 11 12 Viet, cc, 37, 

71; but 15 VicL c. 97 ; 17 lA Viet. cc. 14, 
32 ; and 18 & 19 Viet. c. 127 ; these are knoVn 
by the denomination of the Acts for Church 
Bui Wing.— 1 Chit. Stat. 430. 

Church Discipline Act, 3 & 4 Viet. c. 86 ; 
which repealed 1 lien. VII. c. 4. See Reg. v. 
Bp. Chichestery 7 \V. R. 619. 

Church Estate Commissioners, a committee 
of the ecclesiastical commissioners. See 13 & 
14 Viet. c. 94, SH. 1. 3. 

Church-rates, tributes, by which the ex- 
penses of the church are to be defrayed : which 
rates are to be made by the parishioners at 
large, that is, by the majority of those that are 
present at a vestry to be summoned for that 
purpose by the church-wardens; and when 
made are recoverable in the ecclesiastical court, 
or, if the aiTcars do not exceed lOi^. and no 
question be raised as to the legal liability, 
before two justices of the peace.— 4 & 5 Viet. 
c. 36 ; 12 & 13 Viet. c. 14, s. 9. See Prid. 
Churchivardens' Guide. 

Church-scot, customary obligations paid to 
the parish priest ; from which duties the reli- 
gious sometimes purchased an exemption for 
themselves and their tenants. 

Church-wardens, anciently styled Church- 
IfeeveSy or Ecclesias Guardianiy the guardians 
or keepers of the church, and representatives of 
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the body of the parish ; but though in some 
sort ecclesiastical officers, ihcy are always lay 
persons. They are a quasi corporation (Smith 
V, Adkins, 8 M. W. 362). They are some- 
times appointed by the minister, sometimes by 
the parish in vestry assembled, sometimes by 
both together as custom directs. But where 
there is no custom, it is said the election must 
be according to the canons, that they shall be 
chosen by the joint consent of the minister and 
parishioners, if it may be ; but if they cannot 
agree, then the minister is to choose one and 
the parishioners another. They are to be 
chosen yearly in Easter-week, and are gene- 
rally two in nulnbcr ; arc oblige^when chosen 
to serve, and are sworn to execute the office 
faithfully. Several persons are, however, ex- 
empted from the office, viz. peers of the realm, 
members of Parliament, Roman Catholic clergy, 
dissenting ministers, barristers, attornies, pliy- 
sicians, surgeons, apothecaries, aldermen, dis- 
senting teachers, and persons living out of tho 
parish, unless they occupy a house of trade 
there (Steer’s P. L. 84). One of their chief 
duties is the care and management of the goods 
belonging to the church, such as the organ, 
bells, bible, and parish books. But as to the 
church and church-yard, they have no sort of 
interest therein; and if any damage be done 
thereto, the parson only or vicar shall have the 
action. It is also part of tlieir office, unless 
other persons are appointed by tlie ordinary for 
that purpose, to have the care of the benefice 
during its vacancy, or while it*is under seques- 
tration for the debts of the incumbent. They 
are moreover required to see to the reparation 
of the church and the making of the church- 
rates, also to make sudi order relative to seats 
in the church and chsincel, not .appropriated to 
particular purposes, as the ordinary (who lias in 
general the sole power in this matter) sliall 
direct, an® in practice, the arrangements arc 
usually made by the church- wardens, even 
without any special direction from the ordinary. 

It is incident also to their office to enforce proper 
and orderly behaviour during divine service. 
Formerly too they were joined with the over- 
seers in the care and maintenance of the poor ; 
but this duty is now in general taken from them 
by the effect of the act for the amendment of 
the poor law (4 & 5 Wm. IV. c. 76), and of the 
regulations introduced under its authority by 
the poor law commissioners. If church- wardens 
waste the goods of the church, or be guilty of 
other misbehaviour, they are liable to removal ; 
at the end of the year they are bound to render 
an account of all their receipts and disburse- 
ments. — Prid. Churchwardens' Guide ; 3 Step. 
Com. 40. 

Chnrohesset [fr. churchsety ciricseaty Sax.], 
com paid to the church. Fleta says, it signifies 
a certain measure of wheat, which, in times past. 
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every man, oit St. Martin’s day, gave to holy 
church, as well in the times of tho Britons as of 
the English ; yet many great persons, after the 
coming of the Romans, gave their contributions 
according to the ancient law of Moses, in the 
name of first fruits; as in the writ of King 
Canutus, sent to the Pope is particularly con- 
tained, in which they call it churchsed.—~Seld. 
Hist. TitheSy 216. 

Churchyard, the freehold of the rector or 
vicar — 3 Step. Com. 69. 

Churle [fr. ceorly Sax.; carl, Genn.], a tenant 
at will, of free condition, who held lands of the 
Thanes, on payment of rents and services : of 
two sorts; one who hired the lord’s tenementary 
estate, like our farmers : the other that tilled 
and manured the demo nes (yielding work and 
not rent), and were called his sockmen or plough- 
men. — Spelm. 

Ciltre, corruptly Siltre, Chiltern. 

Cinque Ports [^ciuinque portus, Lat,], tho 
five most important havens in tho kingdom, 
lying on the coast towards France, viz. Dover, 
Sandwich, Romney, ILastings, and Hythe ; to 
which Winchelsea and Rye have since been 
added. The 18 <fe 19 Viet. c. 48 (amended by 
20 & 21 Viet. c. 1), abolishes all jurisdiction 
and authority of the Lord Warden of the 
Cinque Ports and Constable of Dover Castle, 
in or in relation to the administration of justice 
in actions, suits, or other civil proceedings at 
law or in etpiity. 

Circada, a tribute anciently paid to the 
bishop or archbishop for visiting churches. — 
J)u Fresne. 

Circar, head of affairs ; the state or govern- 
ment ; a grand division of a province ; a head- 
man. A name iised by Europeans in Bengal 
to denote the Hindu writer and accountant 
employed by themselves, or in the public offices. 
See Si RCA K. 

Circuits, eight certain divisions of England 
and Wiiles, appointed for the Common Law 
Judges to go twice a year, in the respective . 
vacations after Hilary and Trinity terms, to 
administer justice in the several counties. Two 
judges go on each of the eight circuits, with^ 
the exception of those of North and South 
Wales, to each of which one judge is found 
sufficient. Where there are two judges, they 
preside simultaneously in the civil and criminal 
courts ; but the judge who takes the civil side 
in one county, takes the criminal side in the 
next county, and so alternately throughout tho 
circuit. In presiding in the criminal court, 
the judge sits robed in scarlet and ermine, and 
wears a full-bottomed wig; but in the civil 
court he wears a black silk gown and a short 
wig. The following are the circuits:-— 

(1) Northern Circuit : York, Durham, New- 
castle, Carlisle, Appleby, Lancaster, and Li- 
verpool. 
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(2) Home Circuit : Hertford, Chelmsford, 
Maidstone, Lewes, Kingston, in spring ; Guild- 
ford or Croydon, in summer. 

(3} 'W^estem Circuit : TV^inchester, Salisbury, 
or Devizes, Dorchester, Exeter, Bodmin, Taun- 
ton, tVi spring ; ells and Bridgewater alternately 
in summery and Bristol in summer only. 

(4) Oxford Circuit: Reading in spring, 
Abingdon in summer, Oxford, Worcester, Staf- 
ford, Shrewsbury, Hereford, Monmouth, Glou- 

(5) Midland Circuit: Northampton, Oak- 
ham, Lincoln, Nottingham, Derby, Leicester, 
Coventry, Warwick. 

(6) Norfolk Circuit : Aylesbury or Bucking- 
ham, Bedford, Huntingdon, Cambridge, Bury, 
St. Edmund’s, in spring ; Ipswich in summer, 
Norwich. 

(7) North Wales Circuit : Newtown, Dol- 
gelly, in summer', Welchpool, Bala, in spring', 
Carnarvon, Beaumaris, Ruthin, Mold, Chester. 

(8) South Wales Circuit : Swansea in spring, 
Cardiff in summer, Carmarthen, Haverfordwest, 
Cardigan, Brecon, Presteign, Chester. 

The judges, upon their circuits, sit by virtue 
of four several authorities: — (1) The commis- 
sion of the peace ; (2) a commission of oyer and 
terminer ', (3) a commission of general gaol- 
delivery ; (4) a commission of Nisi jPrius. 
See Assize. The Judges may try causes pend- 
ing in another Coui’t, 13 Edw. I. c. 30 (West 
2) ; and 2 & 3 Viet. c. 22 ; and also make 
orders on circuit, 1 Geo. IV. c. 55, and 1 & 2 
Viet. c. 45 ; and see 2 & 3 Viet. c. 72 ; 13 & 
14 Viet. c. 25, and 18 & 19 Viet. c. 45. 

In Ireland there are six circuits, called the 
Home, North-west, North-east, Leinster, Mun- 
ster, and Connaught. 

Circuity of Action, a longer course of pro- 
ceeding to recover a thing sued for than re- 
quisite. — Termes de la L,ey, 

Circuitus est evitandus ; et boni judicis est 
lites dirimere, ne Us ex lite oritur. — 5 Co. 31. — 
(Circuity is to be avoided ; and it is the duty 
of a good judge to determine litigations, lest 
one lawsuit arise out of another). On this 
maxim depends the law of set-off. — 2 Geo. II. 
c. 22, s. 13 ; 8 Geo. II. c. 24, s. 5. 

Ciroulating medium, more comprehensive 
than the 'term money as it is the medium of 
exchanges, or purchases and sales, whether it 
be gold or silver coin<*or any other article. 

Cucumduction, the time allowed for bringing 
proof of allegiance. — Scotch Law. 

Circumspecte ag^tis (t^iat you act cau- 
tiously\ the statute 13 Edw. I. st. 4, a.d. 1285, 
relating to prohibitions. — 2 Inst. 187 ; 2 

Meeves, 215. 

Circumstantial Evidence, presumptive 
proof, when the fact it^lf is not proved by 
direct testimony, but is to be inferred from 
circumstances, which either necessarily or 


usually attend such facts. It is obvious that *a 
presumption is more or le^ likely to be true, 
accor^ng as it is more or less probable that the 
circumstances would not have existed unless 
the fact which is inferred from them had also 
existed : and that a presumption can only be 
relied on until the contrary is actually proved. 
Circumstantial evidence has, in some instances, 
undoubtedly been found to produce a much 
stronger assurance of a prisoner’s guilt than 
could have been produced by more direct and 
positive testimony. As a general principle, 
however, it is true that positive evidence of a 
foct fi'om credible eye-witnesses is the most 
satisfactory ^ji^t can be produced ; and the 
universal feeling of mankind leans to this species 
of evidence in preference to that which is merely 
circumstantial. If positive evidence of a fact 
can be produced, circumstantial evidence ought 
not to be trusted. Chief Baron Gilbert, there- 
fore, considers it a higher species of proof. He 
says, ‘when the fact itself cannot be proved, 
that which comes nearest to the proof of the fact 
is the proof of the circumstances which neces- 
sarily or usually attend such facts, and which 
are called presumptions and not proofs, for 
they stand instead of the proofs of the fact till 
the contrary be proved.’ — 1 Phill. Evid. c. 7, s. 2. 

Still we must not overlook the danger of 
trusting too implicitly to circumstantial evidence. 
If the connection between cause and effect in 
the material world has so long baffled every 
philosophical inquirer, surely we ought to ap- 
proach with difliilcnce a similar investigation in 
the moral world. Who c.a,n pretend to asci'ibe 
to each act of man its real motive, and to hit 
with an uneiring aim the hidden indefinable 
soiurce of human impulse. — Nicolas on Adul- 
terine liastardy, 448. 

Circumstantibus, tales de (so many of the 
bystanders). In civil and criminal trials, 
where by rea.son of the defiiult of tfle jury, or 
of challenge, there is not a suffleient number 
of the jurors impanelled, the judge may direct 
the sheriff to add to the panel the names of a 
sufficient number of persons qualified to act as 
jurymen who may be present or can bo found, 
who are called tales de circumstantibus . — 6 Geo. 
IV. c. 50. 8. 37 ; 3 Step. Com. 628. 

Circumvention, any act of fraud, whereby 
a person is reduced to a deed by deceit. — 
Scotch Diet. 

Girio-Bryce, any violation of the privileges 
of a church i — Anc. Inst. Eng. 

Ciric-Sceat [j)uniciticB seminum'\, church-scot, 
or shot, an ecclesiastical due, payable on the day 
of St. Martin, consisting chiefly of com. — Anc. 
Hist. Eng. 

Cislen, or Cllisleu, the ninth month of the 
ecclesiastical and the third of the civil Plebrew 
year, answering nearly to our November.-— 
JahrCs Bib. Antiq. 
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CitatioiL) a summons to appear, applied 
ticularly to process in the spiritual, probate and 
matrimonial courts ; also a reference to autho- 
rities in support of an argument. 

Citationes non concedantur priusquam expri- 
mitur supra qud re fieri dehet citatio . — 12 Co. 
44. — (Summonses should not be granted, before 
that it is explained for what cause a summons 
ought to issue.) 

Citatio est de jure naturali. — Ca. B. li. W. 
3, 453. — (A summons is by natiu*al right.) 

Citatio ad reassumendam causam, a cita- 
tition which issued when a party died pending 
a suit against his heir to revive the cause. 

Citizen. Aristotle, in the beginning of the 
third book of the politics, defines a citizen to be 
one who is a partner in the legislative and judi- 
cial power (perotufoc Kpitrewc koi cip\iiQ). 

City [fr. cite, Fr.], a town corporate, which 
has usually a bishop and cathedral church. It 
is called cimtas, because it is governed by jus- 
tice and order of magistracy ; oppidum, for that 
it contains a great number of inhabitants, and 
urhs, because it is in due form begirt about 
with walls. — Cowel. 

Civil, stands for the opposite of criminal, of 
ecclesiastical, of military, of political. — 1 MilVs 
L'og. 44. ' 

Civil Commotion, an insurrection of the 
people for general purposes, though it may not 
amount to rebellion, where there is an usurped 
power. 

Civil Divisipn of England. ^ For civil pur- 
poses England is divided into counties, which 
arc subdivided into hundreds, and these are 
ayrain subdivided into tithings or towns. Sec 
1 Stepli. Comm. 126. 

Civil Law, that rule of action which every 
particular nation, commonwealth, or city has 
established peculiarly for itself, more properly 
distinguis]||d by the name of municipal law. 

The tenn ‘ civil law,’ is now chiefly applied 
to that which the old Romans compiled from 
the laws of nature and nations. 

The ‘ Roman Law,’ and the ‘ Civil Law,’ are 
convertible phrases, meaning the sjime system 
of jurisprudence ; it is now frequently denomi- 
nated ‘ the Roman Civil Law.’ 

The collections of Roman Civil Law, before 
its reformation in the 6th century cf the 
Christian sera by the eastern emperor Justinian, 
were the following : — 

(1) Leges Regiae. These laws were for the 
most part promulgated by Romulus, Numa 
Pompilius, and Servius Tullius. To Romulus 
are ascribed the formation of a constitutional 
government, and the imposition of a fine, in- 
stead of death, for CTimes; Numa Pompilius 
composed the laws relating to religion and di- 
vine worship, and abated the rigour of sub- 
sisting laws, and Servius Tullius, the sixth kingv 
enacted many wise and good laws to maintain 
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the cause of the poor, and to stop the oppression 
of the rich. He also revived many of tlie obso- 
lete laws of Romulus and Numa Pompilius. 

Sextus Publius, Papyrius, Pontifex Maxi- 
mus, in the reign of Tarquinius Superbus, 
collected the royal laws, which collection is 
known by the name of Jus Civile Papyrianum. 
Legislation under the regal dynasty must have 
been extremely simple ; very few reliques of it, 
however, have been preserved, and among them 
it is almost impossible to distinguish the genuine 
from the spurious. The Lepes Regioe have been 
edited by Lipsius, and other men of learning ; 
and of the supposed laws of Romulus, a separate 
collection was published by Balduinus. 

(2) Leges Decenivirales, or the Laws of |he 
Twelve Tables. The uncertain state of the 
law, in the republican a3ra, and the uneasiness 
occasioned by the continued quarrels of the 
patricians and plebeians, rendered systematic 
legislation indispensable, so after great op- 
positi(»n on the part of the patricians, a law 
was proposed by Caius Terentelius Horsa (b.c. 
560, A.u.c. 203), to appoint a commission to 
draw up a body of laws ; and (in b.c. 452, A.u.c. 
301), three commissioners are said to have been 
chosen by the patricians to visit Greece, in 
order to collect materials for a code ; upon their 
return, after an absence of three years, ten 
commissioners, including the three, were ap- 
pointed, with the title De Legihus Scribendis^ 
whose duty it was to revise, digest, and enforce 
the new* laws. All other magisterial offices 
were then suspended, and these ten commis- 
sioners, or Decemviri, became invested with the 
sole managemenl^ of state affairs. The Ten 
Tables they drew up, having been approved by 
the senate and comitia, were engraved on metal, 
and suspended in the Com itium, and all parties 
were so well satisfied with the result of the first 
year’s administration of the Decemviri, that it 
was resolved to continue the same sort of go- 
vernment for another year, new members were 
elected to sit upon this commission, the only 
one re-elected being Appius Claudius. In the 
former year the whole ten had been taken from 
the patrician class, but this year three of them 
were plebeians. The new laws drawn up by 
this new commission having been duly ap- 
proved, and reduced to writing on two supple- 
mentary tables, made the total number 
of Tv/elvc Tables, by which name they were 
subsequently known, and under whicn 'they 
became famous. To judge from the fragments 
of these laws which have survived, they were 
very epigrammatic and positive in their nature, 
they formed the catechism of education for the 
Roman youth; indeed, all well-educated persons 
were expected to know them by heart. Cicero, 
in his book De Orators, describes the law of 
the Twelve Tables as a summary of all that is 
excellent in the libraries of the philosophers. 

N 
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The laws of the Twelve Tsibles were illus- 
trated by the commentaries of several ancient 
lawyers, especially Antistius, Labeo, and Caius ; 
the fragments ol’ these laws have been collected 
and explained by many of the moderns, by 
Balduinus, Roovardus, .Marciliiis, Augustinus, 
Gravina, Funccius, Bouchaud, Gothofredus, 
and others. 

(3) Jus Civile FlaviaMiniy and its subsequent 
bdition Jus Civile JJ^liouwii. This collection 
consists of the forms of pleadings, Cfilled Ac- 
tiones Juris, adapted in all proceedings and acts 
of court. It was cohipiltHl about 44(> A.u.o. or 
B.c. 312, by Appins Claudius Crecus, who, being 
blind, was obliged to employ an amanuensis, 
Gains Flavins, hence the title of the collection. 

The Flavian collection being the first, was 
naturally imperfect ; in consequence of which 
Sextus JEHus PcptMS,snrnamed Catus, published 
about 553 a.u.c. or 200 n.c. a supplement to it, 
again promulgating the new formula? subse- 
quently introduced, together with an interpre- 
tation of the laws of the Twelve Tables, whence 
it is called Tripartita, because the first part 
contained the laws of the Twelve Tables; the 
second, their interpretati''n ; and the third, tho 
forms of pleadings. , 

(0 Kdictum Perpetuum Jaliani. Ofiliiis, in 
Julius Cwsar’s time, made a compilation of the 
Prector’s Edicts, which was made perpetual by 
Salvius Julianus, at the command of tho Em- 
peror Adrian, many years later. 

(5) The Codes of Gregorius, Ilerpiogcnius, 
and Theodosius the YoungGr. 

Gregorius, or Gregorianiis, appears to have 
collected the imperial constitutions belonging to 
the intermediate reigns from Adj’ian to Con- 
stantine the Great. 

Hermogenianus, or Ilermogenes, is .supposed 
to have formed a suiq^lementary collection, and 
the remaining frjigments consist entirely of the 
constitutions of Diocletian and JMaximian. 

The compilations are to be esteemed as the 
works of two private lawyers ; the fragments 
which Cujacius (the most celebrated of all the 
interpreters of the Roman law) has placed at 
the end of the Theodosian code are all the re- 
mains of the.se two productions. 

The Theodosian Code collects the constitu- 
tions enacted from the time of Constantine tho 
Great (a.d. 312) up to a.d. 438. This work is 
of considerable ma^itude, and is still extant, 
U is "supposed, in an imperfect state, from three 
hundred and twenty constitutions being found 
in Justinian’s Code, which are sought in vain 
in that which remains to us of the Theodo.sian. 
It is probable that this book, having been com- 
piled- by imperial command, had the stamp of 
authority. There are added to it tho newer 
constitutions of Theodosius, Valentinianus III., 
Marcianus, Majoranus, Severus,and Anthemius. 
Theodosius the Younger also made another 


code, divided into seventeen books, called the 
Theodosian code, which, however, ' was never 
completed. 

This code was followed, imtil suppressed, by 
J ustinian’s order, and is not unworthy of the 
attention of the learned. The editor and ex- 
pounder of the Theodosian Code is Jacobus 
Gothofredus, or Godefroy, who is the first and 
most illustrious of modern civilians. He be- 
stowed hi.H assiduous labor upon this code for 
thirty years, and left his great commentary to 
be completed by Antoine Marville, wh<? pub- 
lished it at Lyons in 1665. It is an immense 
storehouse of judicial and historical knowledge. 
Ritter published another edition of it some 
seventy years afterwards. 

Such were the several collections of Jaws be- 
fore Justinian’s reign; I will now speak of those 
made by that emperor’s order, which compose 
the body of the Civil Law in its present state. 

The Imperial, or Civil Law, as consolidated 
by Justinian, consists of four parts 

( 1 ) The Institutions, in which the elements 
of jurisprudence are disposed in a didactic form, 
its chief and leading objects are explained in a 
regular series, and the whole arranged in such 
a way as neither to oppress the student with a 
multitude and a variety of matter, nor yet to 
leave him destitute of any necessary helps to 
facilitJitc his progress in legal knowledge. 

These Institutes were composed chiefly from 
Gains, and especially from his Aureorijim (of 
important matters), in order to teach the rudi- 
ments of law, and the great pi4nciples of equity, 
and wore divided so as to form an elementary 
introduction to leg.al study. This division is 
in Tour books, each book into several titk?s, 
and every title into several parts; the first 
(not numbered) is called Principiuni, which is 
the beginning of the title, and those which follow 
paragraphs. The Institutes are que^d with the 
letter /. or I/ist. thus, § si advers^, 12 /. De 
Nuptiis, is nothing moi‘e than twelve para- 
graphs of the title l)e Nuptiis, which on refer- 
ence to the index, will be found to be the tenth 
of the first book ; this is usually now cited 
I. i. K), 12. 

(2) The Digest or Pandects, which are rules 
founded on the pure spirit of jurisprudence. 
The words ‘ Digest ’ and ‘ Pandect’ are not 
synonymous ; the former means an abstract of 
the opinions of lawyers upon certain points of 
law ; the latter, from irav, all, and li\opai, to 
receive, signifies a compendium of the law. 

Tribonian received the imperial command, 
De Conceptione Digestorum, a.d. 530, with 
directions to choose his colleagues ; and seven- 
teen were ultimately apnpinted with absolute 
power to make such use of preceding works as 
should appear most conducive to the object iii 
view. Tribonian’s library afforded forty of the 
works of Ijie most renowned civilians, which, 
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With above two thousand other treatises, con- 
taining three millions of linos, were abridged 
into a hundred and fifty thousand ; the work 
was completed in the incredibly short space of 
tliree years, and publislied on the 16th De- 
cember, A.n. 533, a month after the appearance 
of the Institutes ; its publication having been 
delayed a month, in order that the elementfiry 
work might precede it. — 1 CoJqu. H. C. L. 66. 

The Digest is compiled from the decisions, 
conjectures, questions, and disputes of the most 
famous lawyers who had existed up to that time ; 
and thus the substance of many thousand trea- 
tises are compressed into one work, which 
superseded all the then existing Digests, and 
render unnecessary references which had be- 
come not only laborious, but almost impossible. 
The Pandects were divided into fifty books, 
each book containing several titles, divided into 
laws, and the laws generally into several 
parts or paragraphs. 

Besides this distribution of the Digest into 
fifty books, it was divided into seven parts, but 
the reason that induced the emperor to make 
this division is not known ; some suppo^d it was 
done in order to separate the different matters, 
and include all that related to one subject in one 
part, consisting of several books. Others attri- 
bute it to the superstitious respect of the ancients 
for tho number seven, as the most perfect. 
This book is variously quoted by the letters 
D. P. or TT, or n, and ff, which latter is supposed 

to be a corruntion of the D with a stroke 

« 

through the middle, or perhaps a corruption of 
the Greek tt. The most ancient method of 
quotation is by mentioning the initial words of 
the law and, paragraph with those of the book 
or title, which necessitates a reference to the 
general index, with which all modern editions 
arc not furnished ; thus, § sin. ver. 1. quccsihim 
est D. de Pecxdio. The second by citing the 
initial words and numbers of the law or para- 
graph with the initial words of the book or 
title ; thus, § sin. ver. 3 1. queesitvm est 30 D. 
de Peculio. The third by mentioning the 
number of the law or §, with the initial words 
of the book or title; thus, § 3 /. 30 D. de 
PeculiOy which is the method adopted by 
Heineccius. The modern mode, which avoids 
all reference to the index, is thus, D. 15, 1, 
30, 3. The first paragraph is not numbered, 
and is usually quoted by the abbreviation in 
pr. {in principio% in like manner the last para- 
graph is sometimes^uoted by the words in Jin. 
{Jine)^ or § \dt. {paragraphus ultimus). 

(3) The Code. Within six years after the 
publication of the code, it was suppressed as 
imperfect, and replaced by a new edition entitled 
the Codex Pepetitas Proelectionis^ containing 
200 of Justinian’s own laws, and the 50 de- 
cisions on the most obscure and debateable 
points of jurisprudence. The code was divided 
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into twelve books, each book into titles, and 
each title into laws, each law containing several 
parts. The first is called Principium, being the 
beginning of the law, and those which follow, 
paragraphs. The letter C is the invariable 
mark of the codex, which may be \’ariouBly 
quoted by the initial words of the paragraph. 
Law, book, or title. The nine first books were 
emjdiaticiilly called the codex ; the latter three 
(tres libri) contained the Jus Publicum, which 
had been separated from the whole at an early 
period, as of less practicqji utility, and often 
bound up with other works, 

^4) The Novels, or New Constitutions, which 
are explanatory of tljp code. After Justinian’s 
decease, some parts of hit; novels, to the num- 
ber of 168, were collected and reduced into one 
volume, together with thirteen of the Greek 
edicts; which, together, make up the fourth 
and last division of the Corpus Juris Moniano-^ 
Cirilis. Tho greatest part of these novels was 
composed in Greek, owing to the seat of the 
empire being then at Constantinople, where 
few or none spoke Latin in perfection ; not- 
withstanding which, some of them were pub- 
lished in Latin, and have been noticed by 
Antonins Augustinus. There arc four Latin 
translations of the novels. The novels are 
quoted by their respective numbers. They arc 
directed ei ther to magistiatcs, bishops, or citizens 
of Constantinople, and were of equal force and 
authority for those private persons to whom they 
w^erc addifessed, and who were enjoined to have 
them proclaimed and to see them executed 
according to their Ibrm and tenor. See WJiart. 
Axq. Clerks Man.*\i. 2. c. ii. 

By the civil law was governed the greater 
part of Britain, for the space of about 360 
years (from Claudius to, Honorius), during 
which period some of the greatest masters of 
that law, whose opinions appear collected in the 
body of it — as I^ampinian, Paulus, and Ulpian 
— sate in the scat of judgment in this island. 
After the declension of the Roman empire, the 
Saxon, Danish, and Norman laws, superseded 
a great portion of the Roman law ; but not 
very long {ifterwards, it begun again to manifest 
its influence, and entered largely into tho com- 
position of the common law. Under the in- 
fluence of the foreign ecclesiastics who, pouring 
into this country after Jhe Conquest, long 
monopolized the administration of the law, 
great encouragement was given to the adoption 
of the civil law; till the nobility and laity 
became so jealous of its prosperity, and alarmed 
at its progress, that a long and fierce feud, en- 
sued between the laity, stoutly strt^gling for 
the common law, and the clergy, for the civil 
and canon Ikw ; to which, in the ehd, they 
entirely betook themselves ; and, withdrawing 
from the temporal courts, left them to the 
superintendence of the common lawyers : still. 
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however, keeping an ecclesiastic at the head of 
affairs, in the high station of chancellor, who, 
as his office gradually increased in influence 
and power, was enabled, in time, to introduce 
much of the spirit of the civil law into the 
administration of municipal law, especially in 
the courts of equity. 

‘ The whole body of the civil law ’ (remarks 
Chancellor Kent, 1 Comm,. 548), ‘ will excite 
never-failing curiosity, and receive the homage 
of scholars, as a singular monument of wisdom. 
It fills such a large^ space in the eye of human 
reason ; it regulates so many interests of man, 
as a social and civilised being; it embodiqp so 
much thought, reflection^ experience, and la- 
bour ; it leads us so far into the recesses of 
antiquity, and it has stood so long against the 
waves and weathers of time, that it is impossible, 
while engaged in the contemplation of the sys- 
tem, not to be struck with some portion of the 
awe and veneration which are felt in the midst 
of the solitudes of a majestic ruin.’ 

Civitas et ui'bs in hoc quod incolcc 

dicuntur civitas^ urhs verb complectitur cedi- 
Jicia. — Co. Litt, 109.*— (A city and a town 
differ in this, that the inhabitants are called 
the city, but town includes the buildings.) 

Civu List, an annual sum granted Ijy Par- 
liament at the commencement of each reign, 
for the expenses of the royal household and 
establishment, as distinguished from the general 
exigencies of the sfcite, and is the provision 
made for the Crown out of the taxes, in lieu 
of its proper patrimony, and in consideration 
of the assignment of that jiatrimony to the 
public use. This armngement has prevailed 
from the time of the Revolution downwards, 
though the amount fixed Ibr the civil list has 
been subject in different reigns to considerable 
Variation. At the commencement of the pre- 
sent reign a civil list was settled upon her 
Majesty for life, to the amount of 385,000/. 
per annum, payable quarterly, out of the con- 
solidated fund, of which the sum of 60,000/. 
is assigned for her Majesty’s privy purse ; in 
return for which grant it was provided, that 
the hereditary revenues of the Crown (with 
the exception of the hereditary duties of excise 
on beer, ale, and cyder, which were to be dis- 
continued during the present reign) should, 
during the present Queen’s life, be carried to 
and form part of the consolidated fund. The 
civil list is properly the whole of the sovereign’s 
revenue, in her own distinct capacity ; the rest 
being rather the revenue of the public or its 
creditors, though pollected and distributed again 
in the name and by the officers of the Crown. 
The civil list, therefore, now stands in the 
same place as the hereditary income did formerly, 
but with this great difference, that it is not 
chmgeable, as the hereditary income was, with 
the general and public expenses of government. 


By the Civil List Act, passed at the Queen’s 
accession, 1 & 2 Viet. c. 2, her Majesty is also 
empowered to grant pensions to the amount of 
1,200/. per annum, chargeable on her civil list 
revenues, which are intended for the remunera- 
tion of those who have just claims on the royal 
beneficence, or by their services or discoveries 
have merited the gratitude of their country. 

Civil obligation, one binding in law. 

Civil remedy, one open to a private person, 
as opposed to a criminal prosecution. 

Ci^ian, one that professes the knowledge of 
the old Roman law, and of general equity. 

Civiliter mortnus {civilly defunct^ i. e. dead 
in law). 

Civilization, a law; an act of justice, or 
judgment which renders a criminal process 
civil; performed by turning an information 
into an inquest, or the contrary. — Harris. 

Clades [^fr. clida^ delay cleiay li*. the Brit. 
die and c/m, Irish J, a wattle or hurdle. — Paroch. 
Antiq. 575. 

Claim [fr. darner y Fr. ; clamOy Lat., to call], 
a challenge of interest of anything which is in 
another’* possession, or at least out of a man’s 
own possession, as claim by. charter, descent, 
&c. — Plow. 359, a. 

Claim in Equity. In simple cases, where 
there was not any great conflict as to facts, and 
a discovery from a defendant was not sought, 
but a reference to chambers was nevertheless 
necessary befrre final decree, which would be 
as of course, all parties being bfeforo the Court, 
the summary proceeding by claim was some- ^ 
times adojited, thus obviating the recourse to 
plty^iary and protracted pleadings. 

This summary practice was created by orders 
22nd April, 1850, which came into operation 
on the 22nd May following. — See Sm. Ch. Pr. 
644. By Consolid. Ord. 1860, viii. r. 4, claims 
were abolished. * 

Claim of Liberty, a suit or petition to the 
Queen in the Court of Exchequer, to have 
liberties and franchises confirmed there by the 
Attomey-Gcnei’al. , 

Clam delinquentes magis puniuntur quam 
palam. — 8. Co. 127. — (Those sinning secretly 
are punished more severely than those sinning 
openly.) 

Clamea admittenda in itinere per attor- 
natum. An ancient writ by which the king 
commanded the justices in eyre to admit the 
claim by attorney of a pei^pn who was in the 
royal service, and could not appear in person. — 
Reg. Orig. 19. 

Clandestine Mortgages. Statute of 4 5 

Wm, & Mary, c. 16, A.d. 1692, enacted that 
if any person, having once mortgaged his lands 
for a valuable consideration, shall again mort- 
gage the same lands or any part thereof, to any 
person, the former mortgage being in force, 
and shall not discover in writing to the second 
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mortgagee the first mortgage^ such mortgagor 
so again mortgaging his lands shall have no 
r^ief or equity - of redemption against the 
second mortgagee. But this act is not to bar 
any widow of dower who does not legally join 
her husband in such second mortgage. 

dareudon (^Coriatitutiona of). At a great 
council held at Clarendon, a village in Wilt- 
shire, A.D. 1164, in the tenth year of the reigi 
of Henry II., a code of laws was brought 
forward by the king, under the title of the 
ancient customs of the realm, and known as the 
famous ‘ Constitutions of Clarendon ; ’ and as 
Bccket had solemnly promised he would observe 
what were really such, the king procured the 
principal propositions in dispute to be enacted, 
and declared by the council under that denomi- 
nation. Nothing will enable us to judge so 
well of the pretensions. of the clergy as a perusal 
of these constitutions. They are confined in 
sixteen articles, ten of which were considered 
by the see of Home as so hostile to the rights 
of the clergy, that Pope Alexander, in full 
consistory,^ passed a solemn condemnation on 
them ; the other six he tolerated, not as good, 
but less evil. These six articles were the 2nd, 
6th, 11th, 13th, 14th, and*^16th. 

The 2nd. Churches.belonging to the see of our 
lord the king cannot be given away in perpetuity, 
without the consent and grant of the king. 

6th. Laymen ought not to be accused, un- 
less by certain legal accusers and witnesses, in 
presence of the bishop, so that the archdeacon 
may not lose liis right, nor anything which 
should thereby accrue to him ; and if the 
offending persons be such as none will or dare 
accu.se them, the sheriff, being thereto required 
by the bishoj), shall swear twelve lawful men 
of the vicinage or town before the bishop, to 
declare the truth, according to their conscience. 

11th. Archbishops, bishops, and all dignified 
clergymen (universes personas), who hold of the 
king in chief, have their possessions from the 
king as a barony, and answer thereupon to the 
king’s justices and officers, and follow and per- 
form all roy^l customs and rights, and, like 
other barons, ought to be present at the trials 
of the king’s court, with the barons, till the 
judgment proceeds to loss of members or death. 

13th. If any nobleman of the realm shall 
forcibly resist the archbishop, bishop, or arch- 
deacon, in doing justice upon him or his, the 
king ought to brine him to justice, ths-t he 
may make satisfactioiP^ our lord the king. 

14th. The chattels of those who are under 
forfeiture to the king ought not to be detained 
in any church or church-yard against the king’s 
justice, because they belong to the king, whether 
they are found witmn churches or without. 

16th. The sons of villains ought not to be 
ordained without the consent of wieir lords, in 
whose lauds they are known to have been bom. 


Thus was the pope pleased to tolerate such 
of these articles as either did not at all affect 
the clerical state, or rather contributed to aid 
and support it ; and were thrown in, probably, 
to qualify and temper those which were evi- 
dently hostile to the ecclesiastical sovereignty. 
The ten which were condemned by the pope 
were as follow - 

The 1st. If any dispute shall arise concerning 
the advowson and presentation of churches be- 
tween laymen, or between ecclesiastics and lay- 
men, or between ecclesiastios, let it be tried and 
determined in the court of our lord the king. 

3rd. Ecclesiastics charged and accused of 
any mattef , and being summoned by the king’s 
justice, shall come into hi'^ court to answer there 
concerning that which it shall appear to the 
king’s court i-s cognizable there ; and shall an- 
swer in the ecclesiastical court concerning that 
which it shall appear is cognizable there; so 
that the king’s justice shall send to the court 
of holy church, to see in what manner the cause 
shall be tried there ; and if an ecclesiastic shall be 
convicted, or confess his crime, the church ought 
not any longer to give him protection. 

4th. It is unlawful for archbishops, bishops, 
or- any dignified clergymen of the reiilm, to go 
out of the realm without the king’s license ; and, 
if they go, they shall, if it so please the king, 
give security that they will not, either in going, 
staying,, or returning, procure any evil or 
damage to the king or kingdom. 

5th. Bersona excommunicated ought not to 
gi\?e any security by way of deposit, nor take 
any oath, but only find gage and pledge to stand 
to the judgment of the church, in order to 
absolution. 

7th. No tenant in capite of the king, nor any 
of the officers of his household, or of his de- 
mesne, shall be excommunicated ; nor sliall the 
lands of any of them be put under an interdict, 
unle.ss application .shall first have been made to 
our lord the king, if he be in the kingdom, and 
if not, to his ju.sticc, that he may do right con- 
cerning such person ; and in such manner as 
that which shall belong to the king’s court 
shall be there determined; and what shall 
belong to the .ecclesiastical court shall be sent 
thither to bo there determined. 

8th. Concerning appeals, if any shall arise, 
they ought to proceed from the archdeacon to 
the bishop, and from the bishop to the arch- 
bishop ; and if the archbishop shall fail in doing 
justice, the cause shall at last be brought to our 
lord the king, that, by his precept, the dispute 
may be determined in the archbishop’s court, 
so that it ought not to proceed any further 
without the king’s consent. 

9th. If there shall arise any dispute between 
an ecclesiastic and a layman, or between a lay- 
man and an ecclesiastic about any tenement 
which the ecclesiastic pretends to hold in 
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eletmosyndj and the layman pretends to be a 
lay fee, it shall be determined by the jud^ient 
of the king’s chief justice, upon a recognition of 
twelve lawful men, utriim tenementum sit perti- 
nens ad eleemosynam^ sive ad foedum laicum. 
And if it be found to be in eleeinosyndy then it 
shall be pleaded in the ecclesiastical court ; but 
if a lay-fee, then in the king’s court, unless both 
parties claim to hold of the same bishop or 
baron ; and if they do, the plea shall be in his 
court ; provided that, by such recognition, the 
party who was first seised shall not lose his 
seisin till the plea has been finally determined. 

10th. Whosoever is of any city, or castle, or 
borough, or demesne manor of oui^ lord the 
king, if he shall be cited by the archdeacon or 
bishop for any offence, and shall refuse to an- 
swer to such citation, may be put under an 
interdict ; but he ought not to be excommuni- 
cated till the king’s chief officer of the town 
be applied to, that ho may, by duo course of 
law, compel him to answer accordingly ; and 
if the king’s officer shall fail therein, such officer 
shall be in misericordid regis ; and then the 
bishop may compel the person accused by 
ecclesiastical justice. 

12th. Pleas of debt, qmiejide interpositd de- 
benture vel absque interpositione Jideij whether 
due by faith solemnly pledged, or without faith 
so pledged, belong to the king’s judicature. 

^ 15th. When an archbishopric, or bishopric, 
or abbey, or priory of royal foundation, shall 
be vacant, it ought to be in the hands of the 
king, and he shall receive all the rents and 
issues thereof as of his deyiesne. And when 
such church is to be filled, the king ought to 
send for the principal clergy thereof, and the 
election ought to bo made in the king’s chapel, 
with the king’s assent, and the advice of such 
of the prelates of the kingdom as he shall call 
for that purpose; and the person elect shall 
there do homage and fealty to the king as his 
liege lord, of life, limb, and worldly honour 
(saving his order) before he be consecrated. 

These constitutions were calculated to give a 
rational limitation to the secular and eccle- 
siastical judicature ; and furnished a basis on 
which these separate jurisdictions might have 
been /ounded, without any inconvenience to 
the nation, or diminution of the temporal au- 
thority ; and they were with that view con- 
firmed, A.P. 1176, at a council held at Noith- 
ampton. But the king, overcome with shame 
for the murder of Becket, with which he was 
charged, and struck with a panic of superstition, 
gave way to the torrent, and endeavoured to 
reconcile himself to the holy see by an ample 
concurrence with all its demands ; at least ho 
desisted from executing those laws for which 
he had so many years been contending. It 
appears, moreover, from a letter which he sent 
to the pope by the hand of Hugo Petrileo, the 


legate, that notwithstanding the opposition of 
the greatest and wisest men in the kingdom, 
he had, at the intercession of the legate, 
and out of reverence and devotion to the 
see of Rome, made the following conces- 
sions : — ^That no clerk should for the future 
be brought personally before a secular judge 
for any crime or transgression whatsoever, ex- 
cept only for offences against the forest-laws, 
or in case of a lay-fee for which lay service was 
due to the king, or to some other secular person. 
He promised that any person convicted, or 
making confession before his justice, in the 
presence of the bishop, or his official, of having 
knowingly and premeditately killed a clerk, 
shoidd besides the usual punishment for killing 
a layman, forfeit all his land of inheritance for 
ever. He also promised that clerks should not 
be compelled to submit to the trial by duel ; 
and moreover he promised not to retain in his 
hands vacant bishoprics, or abbeys, beyond the 
term of one year, unless fi’om urgent necessity, 
and evident cause of delay, not falsely pre- 
tended. It is said that Henry, by charter, 
granted to the clergy the cognizance of causes 
matrimonial; but n«ther this nor any of the 
foregoing concessions were enacted by authority 
of parliament, during any part of this king’s 
reign ; nor did he himself observe them, except 
in not compelling criminal clerks to appear be- 
fore a lay judge as before stipulated, and in 
exempting them in all cases from the trial by 
duel. The statutes of Clareivdon concerning 
ecclesiastical matters subsisted unrepealed and 
confirmed, but were suspended in part by a 
ternporary connivance of the executive power. — 
1 Reeves's Hist. c. ii. 75-80 ; Hale's Hist, 
pp. 7 & 164, note (b). 

Classiarius [fr. classise Lat.], a seaman or 
soldier serving at sea. 

Claud [Brit.], a ditch ; clauderSe to enclose, 
or turn open fields into enclosures. — Paroch. 
Ardiq. 236. 

Clausula generalis non refertur ad expressa. 
8 Co. 154. — (A general clause does not refer 
to things expressed.) • 

Clausula qucB ahrogationem excludit ab initio 
non valet. — Bac. Max. Beg. 19. — ^A clause 
w ich excludes abrogation avails not from the 
beginning.) — 2 Dwar. 8tat8. 673. 

Clausula vel dispositio inutilisper preesumptio- 
nem remotam vel causam ex post facto non ful- 
citur. — Bac. Max. Beg. 2J| — (An invalid clause 
or disposition is not rendered valid by a remote 
presumption ora cause arising after the event.) 

Lord Bacon explains clausula vel dispositio 
inutiliSe when the acts or the words work or 
express no more than the law by intendment 
would have supplied; and such a clause or 
t> disposition is not supported by any subsequent 
matter which might give effect to the. particular 
words or acts. 
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ClausulcB inconsuetcB semper inducunt sus~ 
picionem — 3 Co. 81. — (Unusual clauses always 
excite suspicion.) 

Claves insalsB) the keys of the island of 
Man, or twelve persons to whom all ambiguous 
and weighty causes are referred. 

Clavia, a club or mace. 

Clavigeratus, a treasurer of a church. — Mon^ 
Awjl. t. 1. p. 184. , 

Clause irritant, any provision which makes 
a penalty incurred, and the obligation to bo 
null for tlie future ; or which upon any other 
account, makes the right to vacate or resolve. — 
Scotch Law. 

Clause resolutive, a provision whereby the 
contract to which it is aflixed is, lor non-per- 
formance, declared to have been null from the 
beginn ing. — Ibid. 

Clause rolls \_rotuli clafisiy Lat.], contain all 
such matters of record as were committed to 
close writs: these rolls are preserved in the 
Tower. See Close Rolls. 

Clausum fregit (Jie broke the close'). See 
Close. 

Clausum paschise, the moirow of the litas y 
or eight days of Easter ; the end of Easter ; 
the Sunday after Easter-day. — 2 Inst. 157. 

Clausura heyae, an enclosure of a hedge. 

Clawa, a close or small measure of land. — 
Mon. Ang. t. 2, p. 250. 

Clear, in asserting an estate to be of any 
given ‘ clear ’ yearly rent, the parties should 
attend to the m^^aning of the word * clear ’ in 
an agreement between buyer and seller, which 
is free of all outgoings, incuml)rances, and ex- 
traordinary charges not according to the custom 
of the country, as tithes, poor-rates, church- 
rates, &c., as these are natural charges on the 
tenant, but subject nevertheless to the land-tax 
and all other outgoings which, acoording to such 
custom, ought to be borne by the landlord. — 
St. Leonards y V. 4" P- 22. 

Clearance, a certilicate that a ship has been 
examined and cleared at the custom-house. 

Clear days. If a certain number of clear 
days be given for the doing of any act, the time 
is to be reckoned exclusively as well of the lirst 
day as the last. 

Clearing, among London bankers, a method 
adopted by them lor exchanging the drafts of 
each other’s houses, and settling the difference. 
Daily at half-past three o’clock a clerk from each 
banker jttends at(§the clearing-house, bring- 
ing all the drafts on the other bankers which 
have been paid into his house during that day, 
and deposits them in their proper drawers (a 
drawer being allotted to each banker) ; he then 
credits their accounts separately with the drafts 
which they have against him, as found in the 
drawer. Balances are then struck from all the 
accounts, and the claims transferred from one 
to another, until they are so wound up and 


cancelled that each clerk has only to settle with 
two or three others, and the balances are im- 
mediately psAd.-^Gilbarf s Prac. Treat, on 
Banking y 16-20; Tate's Modern Cambist, 

Clearing-house, the place where the opera- 
tion termed clearing is carried on, situated in a 
corner of Post Office Court at the back of the 
G uardian Insuranc? Office, in Lombard Street.— 
2 Milks Pol. Pco. 48. 

Clementines, the collection of decretals or 
constitutions of Pope Clement V. made by 
order of John XX 11. his .successor, who pub- 
lished it in 1317. 

Clergy [fr. clerge] Fr. ; cleruSy Lat. ; KX^poe, 
Gk.j, the assembly or body of clerks or ecclesi- 
astics set apart from ti e rest of the people or 
laity, in order to superintend the public wor- 
shi]) of Almighty God, and the other cere- 
moiiicvS of reiigiou, and to administer spiritual 
counsel and instruction.^ ’ 

'I'hc clergy, in general, were heretofore di- 
vided into (1) regula^y which lived under 
certain rules, being of some religious order, 
and were calledmen of religion, or the religious; 
such as al)hots, priors, monks, &c. ; and (2) 
seculary that did not live under any certain 
rules of tjte religious orders, as bishops, deans, 
parsons, &c. Now, the term comprehends all 
jiersons in holy orders, and in ecclesiastical 
offices, viz. arclibishops, bishops, deans and 
chapters, archdeacons, rural deans, par.sons 
(^either rectors or vicars), and curates, to which 
may be added parish clerks. — 3 Step. Com. 2. 

Clerical error, a mistake in copying. 

Clerico infra .saof os ordines constitute, 
non eligendo in officium, a writ directed to 
those who have thrust a bailiwick or other office 
upon one in holy orders, charging them to re- 
lease him. — Peg. Orig. 143. 

Clerico capto per statutum mercatorum, 
&c., a writ for the delivery of a clerk out of 
prison, wlio is taken and incarcerated upon 
the breach of a statute Jj^ierchant. — Ibid. 147. 

Clerico convicto commisso gaolse in de- 
fectu ordinarii deliberando, an ancient writ, 
that lay for the delivery to his ordinary, of a 
clerk convicted of felony, where the ordinary 
did not challenge him, according to the privi- 
lege of clerks. — Ibid, 69. 

Clericum admittendum, a writ of execution 
directed not io the sheriff, but to the bishop or 
archbishop, and requiring him to admit and in- 
stitute the clerk of the plaintiff.— 3 BL Com, 
413. 

Clericus et agricola et mercatory tempore helliy 
ut oretquey colaty commutety pace fimuntur . — 2 
Inst. 58. — (Clergymen, husbandmen, and mer- 
chants, in order that they may preach, culti- 
vate, and trade, enjoy peace in time of war.) 

Clericus non connumeretur in duedms ec- 
clesiis. — 1 Rol. R . — (A clergyman should not 
be appointed to two churches.) 
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Clerici non ponantur in officiis. — Co. Liit. 96. 
(.Clergymen should not be placed in offices.) 

Clericiy vel monochi, ne scecnlaribus negotiis se 
immisceant. — Ferrier's Jiom.JTist. 117. — (Cler- 
g3rmen or monks should not mix themselves in 
secular matters.) 

Clerk [fr. clei'ic, Sax. ; clericuSj Lat.], ori- 
ginally a learned man or man of letters, whence 
the term is appropriated to churchmen, who 
were called clerks and now clergymen; the 
nobility and gentry being bred to the exercise of 
arms, and none left to cultivate the sciences 
but ecclesiastics. T^liere the canon law has 
full power, the word * clerk ’ comprehends 
sacerdoteSf diaconi, subdiacom, lectoreSj acolgtiy 
exorcistcc, and ostiarii. The word has been 
anciently used for a secular priest, in opposition 
to a religious or a regular. 

In modern ustige, the word means a writer, 
one who is employed in the use of the pen, in an 
office, public or privaffe, either for keeping ac- 
counts or entering min]|tcs. It is synonymous 
with secretary, hut not always. A clerk is 
generally an officer subordinate to a higher 
officer, board, corporation, or private individual; 
but a secretary may either be a subordinate 
officer, or the head of a dopartment. — Blount, 
There are numerous officers in the public de- 
partments called clerks, which it is impossible 
to specity. 

Clerk of Affidavits in Chancery. The office 
was abolished by 15 & 16 Viet. c. 87, s, 
27. • 

Clerk of the Custodies, of lunatics and idiots, 
the office of, abolished. *860 2 & 3 Wm. IV. 
c. Ill ; 3 & 4 Wm. IV. c.*84 ; and 5 & 6 
Viet. c. 84, s. 10. 

Clerk of Reports in Chancery, abolished 
by 15 & 16 Viet. c. 87, s. 27. 

Clerk of the House of Commons, an officer 
of great trust and importance. He, with two 
assistants, sits at the upper end of the table. 
The Crown appoints him by letters patent, and 
when necessary he can*ppoint a deputy. The 
appointment of the other clerks in the service of 
the house is vested in him. It is his duty to 
make minutes, not of the arguments held in the 
house, but of the decisions at which it arrives; 
in other words to record its votes, resolutions, 
addresses, orders, reports, divisions, and all 
other proceedings in which it may be engaged; 
to see that they are correctly printed .and dis - 
tributed to the members, to read aloud all such 
documents as the house may order to be read, 
to perform the duty (without taking the chair) 
of president or moderator during the choice of 
a Speaker, putting a question and directing 
a division in the same manner as a chairman 
would. — DotTs Pari. Comp. 

Clerk of Warrants in Common Fleas, for 
renstering deeds in Middlesex. See 7 Wm. 
IV* and 1 Viet. c. 30, s. 28. 


Clerks of Assize, officers who officiate as 
associates orf the circuits. 

Clerks of the Enrolments in Chancery. 

Their offices and those of their deputies are 
abolished by 5 & 6 Viet. c. 103. 

Clerks or Records and Writs. Three offi- 
cers in Chancery appointed under 5 & 6 Viet, 
c. 103. See their duties, Smi. Ch. Pr, 28. 

Client [fr. clienSf Lat., said to contain the 
same element as the verb clueo, to hear or obey, 
and is accordingly compared by Niebuhr with 
the German word hoeriger^ a dependent], a per- 
son who seeks advice of a lawyer or commits his 
cause to the management of one-, either in pro- 
secuting a claim, or defending a suit in a coiu*t 
of justice. The relation between solicitor and 
client, and the power which his situation gives 
the former over the latter, makes it impossible 
to be perfectly assui^d whether in their trans- 
actions, the client is a free agent or under in- 
fluence .and imposition ; a court of equity, there- 
fore, will not let a solicitor take a security from 
his client, pending a suit by way of gratuity, 
however reasonable it might be ; and equity 
will not allow a solicitor to make a purchase 
from his client whilst the relation subsists. 

Among the Romans, nearly all citizens were 
comprehended in two classes, patron and client. 
Their relative rights and duties were as fol- 
lows : — The patron was the legal adviser of the 
client ; he was the client’s gimrdian and pro- 
tector, as he was the guardian and protector 
of his own children ; he maintained the client’s 
suit when he was wronged, and defended him 
when another complained of being wronged by 
him.; in a word, the patron was the guardian 
of the client’s interests both public and private. 
The client contributed to tJie marriage portion 
of the patron’s daughter, if the patron were 
poor; and to his ransom, or that of his children, 
if taken prisoners ; he paid the costs and da- 
mages of a suit which the patron lost, and of any 
penalty in which he was condemned ; he bore a 
part of the patron’s expenses incurred by his 
discharging public duties, or filling the honor- 
able places in the state. Neither party could 
accuse the other or bear testimony against the 
other, or give his vote against the other. This 
relationship between patron and client subsisted 
for many generations, and resembled in all re- 
spects a relationship by blood. It was the glory 
of illustrious families to have many clients, and 
to add to the number tran^itted to them by 
their ancestors. But the clients were n<^ limited 
to the bnpoTiKoi; the colonies andstates connected 
with Rome by alliance and friendship, and the 
conquered states, had their patrons at Rome, and 
the senate frequently referred the disputes be- 
tween such states to their patrons and abided by 
t^^eir decision. 

In the Greek writers on Roman history, pa- 
tronus is represented by vpoaraTijt, and cliena 
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by iTiXdrrjc. The early Bomans threw a sanctity 
around this obligation on the patron’s part. It 
was expressly enforced by a law of the Twelve 
Tables, patronuSj si clienti fraudem fecerit, sacer 
esto. Virgil, many ages after, places the unjust 
patron in Tartarus, among the violators of natu- 
ral and moral decorum : h\c quibvs invi'si fratres, 
pulsatusve parens, et fraus innexa clienti, vi. 
608. This state of mutual dependence, which 
commenced with the monarchy, was productive 
of the happiest effects ; till, as riches and pride 
increased, new duties were *imposed on the 
clients ; they were harassed with constant at- 
tendance, and’ mortified by neglect ; in a word, 
they were little better than slaves. — Smith's 
Diet, of Antiq. 

Gloere [fr. cloaca, Lat.], a prison or dungeon. 

Close, a field or piece of land parted off 
from other fields or common land by banks, 
hedges, &c. Every entry upon another’s lands 
(unless by the owner’s leave, or in some very 
particular cases) is an injury or wrong, for satis- 
iaction of which an action of trespass will lie 
to recover such damages as a jury may think 
proper to assess, and this injury is called 
trespass qiiare clausum fregit, or trespass for 
breaking a man’s close. 

Close rolls, and Close writs, royal letters, 
under the Great Seal, addressed to particular 
persons for particular purposes, which, because 
they are not intended for public inspection, aro 
closed and sealed, and recorded in the close 
rolls; hence ‘Ih'jir name. — 2 Bl. Com. 346. 

Closing evidence in Chancery. The evi- 
dence of both sides must be completed and 
closed within eight weeks from issue joined. — 
Consol. Ord. 1860xxxvii. r.l5 ; Smi. Ch. Pr. 
384. It superseded publication. 

Clough, a valley. — Domesday, Also an al- 
lowance of two lbs. in every cwt. for the turn 
of the scale, on buying goods wholesale by 
weight. — Lex Mercat. 

Club-law, regulation by force ; the law of 
arms. 

Clubs, or Club-houses, associations to which 
individuals subscribe for purposes of mutual 
entcrUiinment and convenience ; the affairs of 
which are generally conducted by a steward or 
secretary, who acts under the immediate suj^er- 
intendence of a committee. The members of a 
club, merely as such, are not liable for debts 
incurred by the committee, for work done or 
goods supplied to the club. 

Clypeus, a shield ; metaphorically one of a 
noble family. Clypei prostrati, a noble family 
extinct. — Mat. Paris, 463. 

Co, a prefix, meaning one of several ; also an 
abbreviation for Company or County. 

Coadjutor, an assistant, helper, or ally; par- 
ticulai’ly a person appointed to assist a bishdj), 
who from age or infirmity is tmable to perform 
his duty.— 52 Geo* III* c. 62 ; 1 Gibs* Cod* 


155. As to the distinction between an exe- 
cutor and a coadjutor, see 1 Wm. Exs. 212. 

Coal-note, a particular description of pro- 
missory note in the coal trade, for which there 
are some peculiar provisions, it having been, 
enacted that all lightermen and other buyers 
or contractors of coal aboard ship, in the port 
of London, shall, at the time of delivery of 
such coals, either pay for the same in ready 
money, or give their promissoiy note for pay- 
ment, expressing therein the words * value 
received in coals,’ and that such notes may be 
protested and noted as inland bills ; and that 
in default of such ])rotest or noting, and notice 
thereof given to the endorsers within twenty 
days after non-payn: .nt, they shall be dis- 
charged from liability ; and it is enacted, that 
such buyer of coals, and the master of the 
vessel, shall, for refusing to insert the words 
* value received in coals,’ or receiving a note 
for coals without those words, forfeit 100/.— 3 
Geo. II, c. 26, ss. 7, 8. Upon this act it has 
been decided, that it extends only to contrac- 
tors for coals, and to cases between an indorser 
and indorsee ; Jind that though the act directs 
that the instrument shall be drawn in a particu- 
lar form, under a severe penalty, yet, if drawn in 
a different form, it is not void, and that the effect 
of the act is only to subject a party to a penalty. 
Coast-guard. See 19 & 20 Viet, c, 83. 
Coasting trade. See 12 & 13 Viet* c. 29 ; 
17 & 18 Viet. c. 5 ; and 18 & 19 Viet. c. 96. 

Coat-armour, heraldic ensigns, introduced 
by Richard I. from the Holy Land, where they 
were first invented. Originally they were 
painted on the shields of the Christian knights, 
who went to the Holy Land during the Cru- 
sades, for the purpose of identifying them, some 
such contrivance being necessary in order to 
distinguish knights when clad in armour from 
one anotlier. See Chivalky, coudt of. 

Cocherings, or Cosherings, Irish exactions, 
or tributes,* now reduced to chief rents. See 
Bonaught. 

Cock-fighting, a criminal offence. — 12 6i 18 
Viet. c. 92 ; and 17 & 18 Viet. c. 60. 

(/Ocket, a seal belonging to the custom-house, 
or rather a scroll of parchment, sealed and de- 
livered by the officers of the custom-house to 
merchants, as a warrant that their merchandizes 
arc entered ; likewise a sort of measure.— 'JP/e/a, 
1. 2, c, ix. 

Cock-pit, a name familiarly given to the Ju- 
dicial Committee of the Privy Council, the 
council- room being built on the old cock-pit of 
Whitehall Palace. 

Cocksetus, a boatman, cockswain ; contracted 
into coxen.— Cotee/. 

Code, a collection or ^stem of laws. The 
collection of laws and constitutions, made by 
order of the Emperor Justinian, is distinguished 
by the appellation of * The Code,* by way of 
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eminence. See Codex Justinianeus. The, Code 
Napoleoriy or civil code of France, proceeding 
from the French revolution, and the adminis- 
tration of Napoleon, while First Consul, effected 
great changes in the laws of that country. In 
1800 Bonaparte directed a commission of jurists 
of the first eminence in France, under the presi- 
dency of Cambaceres, to frame a code of laws 
for the kingdom. The commission consisted of 
Tronchet, president of the Court of Cassation, 
Bigot de Pr^ameneii, Portalis, and Malleville. 
The first code which was framed, and of which 
Q.*projet was printed early in 1801, was sent to 
the different courts of justice for their remarks 
and suggestions. The remarks and suggestions 
were also printed, and the whole was then laid 
before the section of legislation of the Council 
of State, consisting of Boulay, Berber, Emmery, 
Portalis, Rtcdcrer Real, and Thibaudeau. Bo- 
naparte and Cambacefres, his colleague in the 
consulship, took an active j>art in the debate. 
The various heads of the code were succes.sively 
discussed, and then laid before the tribunate, 
where some of the provisions met with con- 
siderable opposition. At length the code passed 
both the tribunal and the legislative body, and 
was promulgated in 1804, as the ‘ Code Civil 
des Frangais,’ When Napoleon became em- 
peror, the name was changed to that of Code 
Napoleon, by which it is still often designated, 
though it is now styled by its original name of 
Code CivU. A Code de Procedure Cjvile, a 
Code de Commerce, Code d’Instruction Crimi- 
nelle, and Code Pt^nal, were afterwards compiled 
and promulgated under BonapaVte’s administra- 
tion. To these was subsequently added a Code 
Forestier, or regulations concerning the forests, 
which was promulgated under Charles X. in 
1827. All these codes are sometimes called 
‘ Les six Codes.’ A Code de la Conscription, 
and a Code Militaire, were also promulgated 
under Napoleon. All these codes under liis 
administration are sometimes confusedly desig- 
nated by the name of the Code Napoleon. — 
Tife of NapoleoUy hy Vieusseux ; Savigny ; Von 
Beimf unsrerZeit zur Gesetzgebung und liechts- 
wissenchaft ; Meyer's Esprit des Institutions 
Judiciaires,, 

Codex, a roll or volume. 

Codex Gregorianus, and HermogenianTis. 
It does not appear quite certain whether this 
title denotes one or two collections. The gene- 
ral opinion, however, is, that there were two 
codices, compiled respectively by Gregorianus 
and Hermogenianus, who are sometimes, though, 
as it seems, incorrectly, called Gregorius and 
Hermogenes. The codex of Giygorianus con- 
sisted of thirteen books at leak, which were 
divided into titles. The fragments of this codex 
begin with constitutions of Septimus Severus, 
oDd end with Diocletian and Maximian. The 
oodex of Hermogenianus, so far as we know of 


it, is only quoted by titles, and it also contains 
constitutions of Diocletian and Maximian; it 
may perhaps have consisted of one book only, 
and it may have bfeen a kind of supplement or 
continuation to, or an abridgment of, the other. 
The name Hermogenianus is always placed after 
that of Gregorianus when this code is quoted. — 
Smith's Diet, of Antiq. • See Civil Law. 

Codex Justinianeus. In February of the 
year a.d. 528, Justinian appointed a commis- 
sion, consisting of ten persons, to make a new 
collection of imperial constitutions. Among 
these ten were Tribonianus, who was afterwards 
employed on the Digesta and the Institution es, 
and Thcophilus, a teacher of law at Constanti- 
nople. The commission was directed to com- 
pile one code from those of Gregorianus, Her- 
mogenianus, and Theodosius, and also from the 
constitutions of Theodosius made subsequently 
to his code from those of his successors, and 
from the constitutions of Justinian himself. 
The instructions given to the commissioners 
empowered them to omit unnecessary pream- 
bles, repetitions, contradictions, and obsolete 
matter ; to express the laws to be derived from 
the sources above mentioned in brief language, 
and to place them under appropriate titles ; to 
add to, take from, or vary the words of the old 
constitutions, Avlien it might be necessary ; but 
to retain the order of time in the several con- 
stitutions, by pi’eserving the dates and the con- 
suls’ names, and also by arranging them under 
their several titles in the order* of time. The 
collection was to include rescripts and edicts, 
as well as constitutiones, properly so called. 
Fourteen months after the date of the commis- 
sion, the code was completed, and declared to 
be law, under the title of the Justinianeus 
Codex ; and it was declared that the sources 
from Avhich this code was derived were no longer 
to have any binding force, and that the new 
code alone should be referred to as of legal 
authority. — Smith's Diet, of Antiq. 

The Code was divided into twelve books, each 
book into titles, and each title into laws, each 
law containing several parts. The fir.st is called 
Principium., being the beginning of the law, and 
those which follow, paragraphs^ so that the part 
next to the beginning is the fir^t paragraph ; a 
Greek term, signifying a part of a section of a 
law that contains one article, the sense whereof 
is complete. 

The first book of the Code treats of the Ca- 
tholic frith, churches, bishops, ecclesiastical 
persons, heretics, Jews, pagans, church privi- 
lege ; then of laws and their different kinds, 
and lastly, of magistrates. 

The second book explains the forms to be 
observed in commencing a suit; then it treats 
of restitutiqps; and after that of compromises; 
sureties that are to be given, and the oath of 
calumny. 
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The third book speaks of those who may 
stand in judgment of contestatio Utis in a cause ; 
of holydays ; of the jurisdiction wherein we are 
to pursue our rights ; after which it treats of 
imdutiftil testaments, undutiful donations, and 
dowries ; of the demand of inheritance ; of the 
real actions of services ; of the law aquila ; of 
mixed actions ; of actions for crimes done by 
slaves; of the action ad exhibendum ; of gaming ; 
of burying-places, and funeral expenses. 

The fourth book begins with the explanation 
of personal actions, arising out of loans and 
other causes ; after which it speaks of obligations 
and actions, which have their effect in relation 
to heirs and other persons bound by them ; 
then it speaks of testimonial or written evi- 
dence ; of things borrowed for the use of the 
contract by pledge ; and the personal action 
thereon founded on the senatus consulta mace- 
donianum, and velleinum ; of compensation ; 
usury ; deposits ; mandate ; partnership ; buying 
and selling; permutiition ; hiring and mortgages. 

The fifth book treats of espousals ; donations 
in contemplation of marriage ; then of marriages ; 
women’s portions ; of the action for the recovery 
of the dowry ; of the donations made between 
married persons ; of estates given in dowry ; of 
alimony due from fathers to their children, and 
from children to their fathers ; of concubines ; 
of natural children, and the ways of making 
them legitimate ; after which it treats of testa- 
mentary, legal, or dative tutorships ; of those 
who have a' p«wer to appoint or be appointed 
tutors; of the administration of tutors; and the 
action arising thereon against them and their 
heirs and bondmen ; then it shows afttflr what 
manner the office of a tutor ceases ; and lastly, 
it speaks of the alienation of minors’ estates. 

The sixth book first treats of slaves and theft 
by freemen, of the rights their patrons have over 
them and their goods ; then it explains at large 
the prajtorian possession called bonorum pos- 
sessio ; after which it explains the whole ques- 
tion of testaments, e. g. institutions and substi- 
tutions, preteritions and disinherisons, the right 
of deliberate refusal of an inheritance, the 
opening of wills, of codicils, of legacies, and 
fiduciary bequests ; and lastly, of successions 
to intestate estates. 

The seventh book begins with manumissions ; 
after which it treats of matters relating to pre- 
scriptions; and then ofsentences and appeals of 
the session ; of estates or goods ; of the seizure 
of the debtor’s goods and sale thereof ; and 
lastly, of the privileges of the exchequer, tliose 
of dowries ; and the revocation of goods alienated 
to defraud creditors. 

The eighth book begins with possessoiy judg- 
ment in law, called injunctions ; theij of pledges 
and pawns ; of stipulations, novations, and dele- 
gations; of payments, acceptilations, and evic- 
tions ; after which it treats of paternal power, 


emancipations of children, and their ingratitude; 
it explains the jus postliminii; what is meant 
by custom or unwritten law ; donations, their 
different kinds and their revocation ; and lastly, 
of abrogations, and the penalty on celibacy. 

The ninth book treats of criminal judgments 
and the punishment of crimes. The first title 
explains what relates to accusations, public or 
private ; prisons ; how the accusation drops by 
the death of the accus^ or accused. The fol- 
lowing titles spejik of criminal judgments, which 
are treasons, adulteries, and other unlawful 
copulations, public and private violence, rape, 
homicide ; and under tl^is last head of the cor- 
rect ion of slaves. The rest of the crimes which 
are under criminal judgments and are ex- 
plained in this book are parricide ; malificium, 
which comprehends poisoning, sacrilege, jug- 
glery, sorcery, and witchcraft, the robbing of 
8ej)ulchres, and forging certificates and wills, 
extortion, cheating the public, sacrilege, and 
raising sedition and tumult. Afterwards this 
book treats of judgments commenced for private 
offences, such as stealing, or abstracting anything 
out of another man’s inheritance before admi- 
nistration be taken, ^rapine, cozenage, called 
crimen-stellionatus, injury, and some others; 
then it speaks of abolition of accusations pro- 
ceeding cither from the accuser or the accused; 
and lastly explains punishment, under which is 
comprised the confiscation of goods. 

Tlie tentli book treats of the rights and pre- 
rogative of the exchequer ; of imclaimed pro- 
perty, and hoAv the same may be incoirporated 
into the prince’s domain ; of those by whose 
means such unclaimed property is discovered ; 
after which it speaks of treasurer’s tributes 
levied upon the people; tolls; super-impositions; 
magistrates called decuriones, and matters re- 
lating to them ; of the freedom of citizens, of 
the inhabitants of cities, of the domicile or place 
of abode of public officers, and the causes which 
exempt persons from bearing them ; of ambas- 
sjidors ; of the different kinds of public offices^ 
and functions of officers, and of those who were 
entrusted with civil government and the refor- 
mation of manners. 

The last two books treat of the rights common 
to municipal towns with the city of Home, which 
were four in number. 

The rights of bodies corporate and commu- 
nities ; 

The rights of the public ; or censor’s registers ; 

The rights of dignities and the military ; 

The rights of magistrates to execute judg- 
ment ; 

Of these the first two are set forth in the 
eleventh, and two last in the twelfth book. 

imerius (the founder of the celebrated tow- 
school of Bologna in the j[i2th century), it would 
appear, first possessed thefirst ninebookei of the 
Codex only, the totter three, which contained 
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the jus publicum, had been separated from the 
whole at an early period, as of less practical 
utility, and often bound up with other works. 
These three latter books are termed tho^ Tres 
Libri, while the nine first were emphatically 
called the Cbdex. 

W^ithin six years after the publication of the 
Code, it was suppressed as imperfect, and re- 
1 placed by a new edition entitled the Codex 
Kepetita: Prajlectionis, Containing 200 of J usti- 
nian’s own laws, and the 50 decisions on the 
most obscure and debateable points of Juris- 
prudence. 

They had the force of law given them by the 
emperor’s constitution placed at the head of the 
work by way of prefiice. 

The letter C is invariably the mark of the 
Codex, which mjiy be variously quoted by the 
initial words of the paragraph, law, book, or 
title, thus : § ad Jil. 1. Meminimusj C, De Jur. 
Fisc, or Quando et quibus. 

By the initial words and numbers of the para- 
graphs and law, and the initial words of the 
book and title, thus: § ad Jil. 1, 1. ^leniimmus 2, 
C. De Jur. Fisc, or Quando et quibus. 

By the number of the law tnd paragraph, 
with the initial words of the b6ok or title, thtis : 
§ 1, 1. 2, De Jur. Fisc, or Quando et quibus. 

The modern method adopts simply numbers, 
thus: C. 10, 32. 2 1. Pr. stands for the Prm-. 
cipium^ or first paragraph not numbered, and 
in jin. or jine for the latter part of the lex. — 1 
Colqu. if. C. Jjt. 58—60. See Civil LaW. 

Codex Theodosianus. In the yea,r 429, 
Theodosius II. commonly called Theodosius the 
Younger, appointed a commission consisting of 
eight persons, to form into a code all the edicta 
and leges generalcs from the time of Constan- 
tine, and according to the model of those of 
Gregorianus and Hermogeniantis. In 435, the 
instructions were renewed or repeated ; but the 
commissioners were now sixteen in number, 
Antiochus was at the head of both commissions. 
It seems, however, to have been originally the 
design of the emperor, not only to make a code 
which should be supplementary to, and a con- 
tinuation of, the Codex Gregorianus and Her- 
mogenianus, but also to complete a work on 
Koman law from the classical jurists, and the 
constitutions prior to those of Constantine. 
However this may be, the first commission did 
not accomplish this, and what we have now is 
the code which was compiled by the second 
commission. This code was completed and pro- 
mulgated as law in the Eastern empire in 438, 
and declared to be the substitute for all the 
constitutions made since the time of Constantine. 
In the same year the code was forwarded to 
Valentinian III., the son-in-law of Theodosius, 
by '^hom it was laid J^efore the Roman senate, 
and confirmed as law in the Western empire.— 
SrHitVa Diet, of Antiq, 


CodicU [fr. codicilluSy Lat., a little book, 
tablet, or writing], a supplement to a will, con- 
taining anything which the testator wishes to 
add, or any explanation or revocation of what 
the will contains. — See Irving's Civil Law, 4. 

Co-emptio, the solemn sale of a wife to 
husband. — Civil Law. 

Co-emption, the act of purchasing the 
whole quantity of any commodity. 

CofiEerer of the queen’s household, a prin- 
cipal officer of the royal establishment, next 
under the controller, who, in the counting-house 
and elsewhere, has a special charge and over- 
sight of the other officers, whose wages he pays. 
He passes his accounts in the Exchequer.— 39 
Fliz. c. 7. 

Cogitationis poenam nemo meretur.—^'2 Inst. 
Jur. Civ. 658. — (No man deserves punishment 
for a thought.) 

Cognati, relations by the mother’s side, i. e. 
derived per foeminei sexus pet'sonas. A cognate 
is related by conception ; thus, my mother, 
grandmother, daughter’s children, and maternal 
uncle and aunt, are cognate to me. 

Cognatione. See Cosenage. 

Cognisor, and Cognisee, the former is he 
who passed or acknowledged a fine of lands or 
tenements to another ; the latter is the person 
to whom the fine of the said lands, &c., was 
acknowledged. — :■ 32 lien. VIII. c. 5. 

Cognition, the procass whereby molestation 
is determined. — Scotch 'Penn. 

Cognitiones, ensigns and arms^ of* a military 
coat painted with arms. — Mat. Par. 1250. 

Cognitionibus mittendis, an abolished writ 
to one ‘of the J ustices of the Common Pleas, or 
other, who has power to bike a fine, wlio having 
taken the fine defers to certify it, commanding 
him to certify it. — Peg. Orig. 68. 

Cognomen majorum est ex sanguine tractum, 
hoc intrinsecum est ; agnomern extrinsecum ab 
eventu. — 6 Co. 65. — (The cognomen is derived 
from the blood of ancestors, and is intrinsic ; 
an agnomen -arises from an event, and is ex- 
trinsic.) 

Cognitor, a person appointed by one of the 
/larties to a suit to conduct it for him. — Civil 
Law. 

Coguizauce, or Conusance, the hearing of a 
thing judicially ; also an acknowledgment of a 
fine ; and in replevin it is the pleading of a de- 
fendant who has acted as bailiff, <fec., to another, 
in making a distress, by which he alleges the 
right or title to be in that person by whose 
command he acted. — Step. Plead. 225. 
nizance of pleas is a privilege panted by the 
Crown to a city or town, to horn pleas of all 
contracts, &c., within the liberty of the fran- 
chise ; and when a person is impleaded for such 
maMers in the courts of Westminster, the mayor, 
&c., of such franchise may ask cognisance of the 
plea, and demand that it shall be determined 
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* before them ; but if the courts at Westminster 
are possessed of the plea before cognisance be 
demanded, it is then too late. — Tei'mes de la 
Ley* 

Cognovit actionem {he has confessed the 
action'), A defendant’s written confession of an 
action brought against him, to which he has no 
available defence. It is usually upon condition 
that he shall be allowed a certain time for the 
payment of the debt or damages, and costs. It 
is supposed to be given in court, and it impliedly 
authorizes the plaintiff’s attorney to do eveiy- 
thing necessary in order to obtain judgment. 
The cognovit should be given after declaration, 
as required by 1 Wm. IV. c. 7, s. 7, in order 
not to be affected by the Bankrupt Laws ; if it 
be given after plea pleaded, it contains an agree- 
ment to withdraw the plea, in which case it is 
termed a cognovit actionem relickt verifications 
(he has confessed the action, having abandoned 
the plea). A mere cognovit does not require 
any stamp, but if it contain any terms of agree- 
ment, the subject matter of which is of the 
value of hi, or upwards, as if it be conditional for 
the payment of a debt amounting to hi. by instal- 
ments and implies an agreement to wait accord- 
ingly, it must be stamped as an agreement, and 
it may be stamped, like other agreements not 
imder ^eal, within fourteen days after it is exe* 
cuted, without payment of any penalty. By 1 
& 2 Viet. c. 110, 8. 9, no given by any 

person shall be of any force, unless there shall 
be present some attorney of one of the superior 
courts on be^alsT of such person, expressly named 
as 'attorney at his request, to inform him of the 
nature and effect thereof before it is executed, 
which attorney shall subscribe his name* as a 
witness to the due execution thereof, and thereby 
declare hiniself to be attorney for the person 
executing the same, and state that he subscribes 
as such attorney. Sec. 10 enacts that if not 
executed in this manner, it shall not be ren- 
dered valid by proof that the person executing 
the same did, in fact, understand the nature 
and effect thereof, and was fully informed of 
the same. The 3 Geo. IV. c.»39, s. 3, enacts 
that every cognovit given in the Court of 
Queen’s Bench, or a true copy thereof, if given 
in any other court, shall, together with an affi- 
davit of the time of the execution thereof, be 
filed as therein directed, within twenty-one 
days afler execution, otherwise the same shall 
be void against the assignees, if the defendant 
become bsmkrupt. The 6 & 7 Viet. c. 66, 
provides that in addition to the book directed 
to be kept by the 3 Geo. IV. c. 39, and which 
might be inspected for 6rf., another book or 
index shall be kept, containing the names, ad- 
ditions, and descriptions of the respective de- 
fendants or persons giving any cognovit, bjit 
containing no furthei^particulars thereof, which 
book might be inspected by any person on pay- 
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ment of Is, in addition to the aforesaid 6d, 
This statute was passed to prevent frauds on 
creditors by a secret cognovit. — See 12 <& 13 
Viet. c. 106, 8. 136 ; 2 Chit, Arch, Prac, by 
Pren. 898. 

Coheeredes und persond censentur, propter 
unitatem juris quod hahent,—^Co, Litt, 163.-— 
(Coheirs are deemed os one person, on account 
of the unity of right which they possess.) 

Coheir, one of several to whom an inheritance 
descends. 

Coheiress, a woman yrho has an equal share 
of an inheritance with other women. 

Cohuagium, a tribute made by those who 
meet promiscuously in a market or feir, — Du 
Cange. 

Coif [fr. coiffe, Fr. ; caffia. It.. ; oKov^ta, Gk. ; 
apparently from kufiyah, Arab., a head ker- 
chief], the badge of serjeants-at-law, who are 
called Serjeants of the coif, from the lawn patch 
or coif they wear on their heads under their 
caps when they are created serjeants. 

Coig^e, horse-meat, man’s meat and money 
at pleasure. — Irish Term. 

Coin [fr. coign, Fr. ; cuneus, Lat., a wedge], 
a piece of metal stamped with certain marks, 
and made current at a certain value. Strictly 
speaking, coin differs from money, as the species 
differs from the genus. Money is any matter, 
whether metal, paper, beads, shells, &c., which 
have currency as a medium in commerce. Coin 
is a particular species, always made of metal, 
and struck according to a certain process called 
coining. The coining of money is in all States 
the prerogative of the sovereign power ; . ^nd, 
as money is the medium of commerce, it is the 
Crown’s prerogative and monopoly as arbiter of 
domestic commerce, to give it authority or 
make it cuiTent. 

The most ancient coin of which we have any 
knowledge, is the Persian gold coin, called the 
daric, BapeiKog, stamped on one side with the 
figure of an archer, crowned, and kneeling upon 
one knee, and on the other with a sort oiquad- 
rata incusa, or deep cleft. Genesius {Heb, 
Lexicon) supposes the name to be derived from 
an ancient Persian word, signifying king or 
royal palace, or the bow of the king, in allusion 
to the figirre stamped upon it. The value of the 
daricus in our money, computed jftom the 
drachma, is 16s. 3rf. ; but if reckoned in com- 
parison with our gold money, it is worth much 
more. — JahvUs Bib. Antiq, c. vii. s. 117. As to 
offences relating to the coin, see the Coinage 
Offences Act, 24 & 2.5 Viet, c. 99. 

Cold-water-ordeal, the trial which was ordi- 
narily used for the common sort of people, who, 
having a cord tied about them, under thei^ 
arms, were cast into a ri^er ; if they sank to 
the bottom until they were drawn up, which 
was in a very short time, then were they held 
guiltless ; but such as did remain upon ^ 
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water were held culpable, being, as they said, 
of the water rejected and kept up. — Verstegan's 
Rest of Decayed Intelligence, 

CoUbeTts, tenants in socage, particularly such 
villains as were manumitted or made freemen ; 
but they had not an absolute freedom, for 
though their condition was better than that of 
servants, yet they had superior lords, to whom 
they paid certain duties, and in that respect 
they might be called servants, though they were 
of middle condition, between freemen and ser- 
vants. — Du Cange. 

Collateral, indirect* sideways, that which 
hangs by the side ; applied in several ways, 
thus : — collateral assurance^ that which is made 
over and above the deed itself ; collateral con- 
sanguinity or kindred, which descend from the 
same stock or ancestor as the lineal relations, 
but do not descend from each other, as the issue 
of two sons; collateral issue, where a criminal 
convict pleads any matter allowed by law, in 
bar of execution, as pregnancy, pardon, an act 
of grace, or diversity of person, viz. that he or 
she is not the same that was attainted, &c., the 
issue upon which when taken is tried by a jury 
instant er ; collateral security, where a deed is 
made of other property, besides that .already 
mortgaged, for the better safety of the mort- 
gagee ; collateral warranty was where the heir’s 
title to the land neither was, nor could have 
been, derived from the warranting ancestor, as 
where a younger brother released to his father’s 
disseisor, with warranty, this was cqllateral 
to the elder brother. The whole doctrine of 
collateral warranty seems repugnant to jjlain 
and* unsophisticated reason and justice ; and 
even its technical grounds are so obscure that 
the' ablest legal writers are not .agreed upon the 
subject. — WrighCs I'enures, 168; Gilbert's 
Tenures, 143. But now warranty is abolished 
by 3 & 4 Wm. IV. c. 74, s. 14. 

Collatio bononun (a contribution of goods'). 
Where a portion of money, advanced by the 
father to a son or daughter, is brought into 
hotchpot, in order to have an equal distributory 
share of his personal estate at his death, accord- 
ing to the intent of the 22 & 23 Car. II. c. 10. 

Collation, the comparison of a copy with its 
original to ascertain its correctness ; or the re- 
port of the officer who made the comparison. 

Collation to a benefice, where the bishop 
and patron are one and the same person; in 
which case the bishop cannot present to himself, 
but he does, by the one act of collation or con- 
ferring the benefice, the whole that is done in 
common cases both by presentation and institu- 
tion. — 2 Bl. Com. 22. 

• CoUatione factfi uni post mortem altering, 

a writ directed to justices of the Common Pleas, 
commanding them to issue their writ to the 
bishop, for the admission of a clerk in the place 
of another presented by the Crown, where there 


had been a demise of the Crown during a suit ; ’ 
for judgment once passed for the king’s clei’k, 
and he dying before admittance, the king may 
bestow his presentation on another. — Deg. Orig. 


CoUatione heremitagii, a writ whereby the 
king conferred the keeping of an hermitage 
upon a clerk. — Reg. Orig. 303, 308. 

CoUation of seals, when upon the same 
label one seal was set on the back or reverse of 
the other. 

, Collative advowson. See Advowson. 

CoUegatary, a person who has a legacy left 
to him in common with other persons. 

CoUege [fr. colligo, Lat., to bring to], a civil 
corporation, company, or society of men, having 
certain privileges and endowed with certain 
revenues, founded by royal license. An as- 
semblage of several of these colleges is called 
an university. 

College of Doctors of Laws, exercent in 
the Ecclesi.astical and Admiralty Courts, c«alled 
Doctors’ Commons. See 20 & 21 Viet. c. 77, 
ss. no, 117. 


Collegia, the guild of a trade. — Civil Law. 

Collegiate Church, a religious house built 
and endowed for a society or body corporate, a 
dean or other president, .and secular priests as 
canons or prebendaries, independently \)f any 
cathedr.al. 


Collegium est societas phirium corporum simul 
habitantiuni. — Jenk. Cent. 229. (A college is a 
society of several persons dwelling together.) 

ColUgendum bona defuncti {Letters ad), in 
defect of representatives and creditors to ad- 
minister to .an intestate, &c., the Prob.ate Court 
may "commit administration to, such discreet 
person as it approves of, or grant* him these 
letters to collect the goods of the deceased, which 
neither makes him executor nor .administrator ; 
his only business being to keep the goods in his 
safe custody, and to do other acts for the benefit 
of such as are entitled to the property of the 
deceased. — 1 Wm. Ex. 242, 389. 

CoUision of ships, the striking or running 
foul of one ship against another. The remedy 
is either an action at law, or a suit in the Court 
of Admiralty. The possibilities under which 
a collision m.ay occur, and the rules acted on 
by the Court of Admiralty, have been thus 
stated by Lord Stowell in The Woodrop Sims, 
2 Dods. 85 ; — ‘ In the first place, it may happen 
without blame being imputable to either party ; 
as where the loss is occasioned by a storm or 
any other vis major, in that case the misfortune 
must be borne by the party on whom it happens 
to light, the other not being responsible to him 
in any degree. Secondly, a misfortune of tliis 
kind may arise where both parties are to blame, 
where there has been a want of due diligence or 
of skill on both sides ; ii» such a case the rule 
of law is, that the loss must be apportioned be- 
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’tween them, as having been occasioned by the 
hiult of both of them. 2'hirdltf^ it may happen 
by the misconduct Of the suffering party only, 
and then the rule is that the sufferer must bear 
his own burthen. Lastly^ it may have been 
the fault of the ship which ran the other down, 
and in that case the injured party would be 
entitled to an entire compensation from the 
other.’ 

In a court of common law the same rule 
prevails in the 1st, 3rd, & 4th cases ; but in 
the 2nd, viz. where both parties are to blame, 
the rule is that if the negligence of both sub- 
stantially contributed to the accident, neither 
can maintain an action against the other ; but 
that if one of them by the exercise of ordinary 
care might have avoided the consequences of 
the other’s negligence, the former is liable for 
any injury that the latter may have sustained. 
See Maude and Pollock on Shipping, and 
Abbott on Shipping, and Tuff v. Wainnan, 
2 G. B. N. S. 740. 

In pursuance of The Merchant Shipping Act 
Amendment Act 1802 (25 20 Viet. c. 03), 

and of an order of Council, dated Jan. 9th, 
1863, Regulations for Preventing Collisions at 
Sea liave been issued, which contain rules 
concerning lights, rules concerning fog signals, 
and steering and sailing rules. 

CoUistrigium, a pillory. 

CoUitigant, one who litigates with another. 

Collocation, the order in which creditors are 
placed and paid. — Fr. Law. 

Colloquium, a talking together ; a conver- 
sation. A term in j)leading applied to the 
statement in declarations for libel or slander, 
that the libellous or slanderous imputation* had 
reference tothe plaintiff. — 1 Chitty on Pleading, 
414. 

Collusion [^collusio, Lat., fr. colludo, to 
play together, to unite in the same play or 
game, and thus to unite for the purposes of 
fraud or deception], a deceitful agreement 
or compact between two or more persons to 
do some act in order to prejudice a third per- 
son, or for some improper purj)o.se. Collusion 
in judicial proceedings is a secret agreement 
between two persons that the one should insti- 
tute a suit against the other, in order to obtain 
the decision of a judicial tribunal for some 
sinister purpose, and appears to be of two 
kinds. (1) When the facts put forward as the 
foundation of the sentence of the court do not 
exist. (2) When they exist, but have been 
corruptly preconcerted for the express purpose 
of obtaining the sentence. In either case the 
judgment obtained by such collusion is a 
nullity. See The Duchess of Kingston! s case, 
20 ; State Trials, 355 ; 2 SmiiFs leading cases, 
5th ed., 642. Collusion between the peti- 
tioner and either of the respondents in present- 
ing or prosecuting a suit, for dissolution of 


mhrriage, is a bar to such suit. — 20 & 21 Viet. 
c. 85, ss. 30 & 31. 

Colonial dioceses. Calcutta, Madras, Bom- 
bay, Colombo, Mauritius, Victoria (Hong 
Kong)f Labuan, Cape Town, Sierra Leone, 
Natal, Graham’s Town, Quebec, Montreal, 
Toronto, Nova Scotia, Fredericton, Newfound- 
land, Rupert’s I^and, Jamaica, Barbadoes, An- 
tigua, Guiana, Sydney, Newcastle, Melbourne, 
Adelaide, Ta.smania, New Zealand, Gibraltai*, 
and Jerusalem. 

Colonial lands and casual revenues of the 
Crown 15 & 16 Viet. b. 39. 

Colonial laws repugnant to the home laws 
or statutes are void. — 7 & 8 Whi. III. c. 22, 
and 16 & 17 Viet. c. 107, s. 190. 

Colonial lighthouses. — 18 & 19 Vict.c. 91. 

Colonus, an husbandman or villager, who 
was bound to p.‘iy yearly a certain tribute ; or, 
at certain times in the year, to plough some 
part of the lord’s land ; hence the word clown. 

Colony [fr. colo, Lat., to cultivate], a settle- 
ment in a foreign country possessed and culti- 
vated, either wholly or partially, by immigrants 
and their descendants, who have a political con- 
nection with, and subordination to, the mother- 
coun try whence they emigrated. In other words, 
it is a place peopled from some more ancient 
city or country. 

The formation of colonies is among the oldest 
events recorded in history or handed down by 
tr.adition. Various motives have, in different 
countries and ages, led to the formation of 
colonies. Commercial and agricultural enter- 
pri.se, however, seems to have led to coloniza- 
tion as much as bny one single cause. 

England was not the first among European 
nation.s that planted settlements in parts beyond 
Europe. But l)y her own colonization, and by 
the conquest of the settlements of other nations, 
she ha.s now acquired a more extensive dominion 
of colonies and dependencies than any other 
nation. The colonies of Great Britain exceed 
in number, extent, and value, those of every 
other country. 

Colonies are acquired either (1) by conquest, 
(2) by cession under treaty, (3) by occu- 
pancy, as Newfoundland, New South Wales, 
and Van Dieman’s Land, and (4) by hereditary 
descent. By far the greater part of the colo- 
nies was acquired by conquest or cession. In 
the two first cases, the territory retains its 
former laws until they arc altered by the Home 
Government, i. c. the Queen in Council, yet 
subordinate to the authority of parliament. 
The alterations may be general or partial, 
leaving the old laws still in force touching 
matters unprovided for. In the third casq 
(which is strictly a plantation), the English 
laws, so far as they are applicable to the con- 
dition of an infant colony, are ipso facto in force 
in such colony, ff>r there can be no existing 
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laws to contest the superiority ; and besides, 
the occupants could not have any power to 
establish laws independently of the mother- 
country, to whom their allegiance is still due ; 
and they also carry with them the laws of their 
country, which are their inalienable birthright. 
Such a colony is, then, not subject to legislation 
by the Crown, nor is a country which comes to 
the Crown by title or descent. Such colonies 
retain their own laws till changed by the Act 
of the Imperial Parliament, to whose legislative 
authority every kind^of colony is subject, as 
portions of the British dominions, and whose 
protection they have a right to demand, for the 
resistance of hostile aggression, and the peace- 
ful possession of their territory. As a general 
rule, an Act of Parliament must name the 
colony in order to bind it, but there are ex- 
ceptions. — Clark's Col. Law ; Burge's Col. and 
For. LaWf and WliCirt. Art. Cl. Man. part 2, 
c. iv. 

Color, a term of the ancient rhetoricians, and 
early adopted into the language of pleading. It 
is an apparent or prime! facie right ; and the 
meaning of the rule, that pleadings in confession 
and avoidance should give color, is that they 
should confess the matter adversely alleged, to 
such an extent, at least^ as to admit some ap- 
parent right in the opposite party, which re- 
quires to be encountered and avoided by the 
allegation of new matter. Color is either ex- 
press, i. e. fonnally inserted in the pleading, 
or implied, which is naturally inherent in the 
structure of the pleading. — Step. Plead. 233 ; 
3 Bl. Com. 309 ; 3 Beeves, ^ pp. 24 & 438. 
Express color is abolished by C. L. P. A. 
1852, s. 64. 

Color of office, an act unjustly done by the 
countenance of an office, being grounded upon 
corruption, to which the office is as a shadow 
and color. — Plowd. 64. 

Colpices, young poles, which, being cut 
down, are made levers or lifters. — Blount, 

Colpo, a small wax candle. 

Combarones, the fellow barons or com- 
monalty of the Cinque Ports. 

Combat, trial by single. See Battel. * 

CombaterrSB [fr. cumhe. Sax.; hum, Brit.; 
comJ, Eng.], a valley or piece of low ground 
between two hills. — Ken. Gloss. 

Combe [ccom, W.] a narrow valley. 

Combination, an assembly of workmen met 
to perpetrate unlawful acts. — 6 Geo. IP. c. 129, 
explained by 22 Viet. c. 34 ; and 9 Geo. 1 V. 
c. 31. 

Combustibility, Preternatural. A ques- 
tion may arise in cases where persons are found 
burnt to death, whether there can be such a 
thing as preternatural combustibility of the 
human body ? Several cases are recorded, 
irom which it appears that the phenomenon has 
been produced by the long and immoderate use 


of spirituous liquors. Some' deductions have* 
been drawn from these cases, viz. ; (1) The 
subjects were nearly all females, and they were 
far advanced in life. (2) Most of them had, 
for a long time, made an immoderate use of 
spirituous liquors, and they were either very 
fat or very lean. (3) The combustion occurred 
accidentally, and often from a slight cause, such 
as a candle, a coal, or even a spark. (4) The 
combustion proceeded with great rapidity, 
usually consuming the entire trunk, while the 
extremities, as the feet and hands, were occa- 
sionally left iminjured. (5) Water, instead of 
extinguishing the flames, somctinies gave them 
more activity. (6) The fire did very little 
damage to, and often did not affect the com- 
bustible objects in contact with the human 
body, at the moment when it was burning. 
(7.) The combustion of these bodies left as a 
residuum, flit, foetid ashe.s, with an unctuous, 
stinking, and very penetrating soot. (8) The 
combu.stions have occurred at all seasons, but 
most frequently in winter, and in northern as 
well as. southern countries. 

As to its cause various opinions have been 
promulgated. Some suppose that there is an 
alcoholic impregnation of the body, and that the 
actual contact of fire is necessary to j)roduce it. 
But there is no proof of such a saturation of 
the organs ; and if it were so, it would not, 
judging from experiments, render the body 
combustible. Another theory refers the com- 
bustion to the agency of the electric fluid. It 
is difficult, however, on this h^’pothesis, to ex- 
plain the rapidity of the combustion, and ‘the 
complete reduction of the body, or its parts, 
to ashes. It has also been referred to an in- 
ternal decomposition, and the formation of new 
products, which are highly inflammable. Ano- 
ther opinion is, that phosphuretted hydrogen 
may be generated in the system, an e.xplanation 
which will almost justify the terra in common 
use — spontaneous combustion. Sec Dung. 226. 

These cases differ from ordinary combus- 
tion, which requires large quantities of fuel to 
convert the body into ashes, and is also slow 
in its progress, and, the heat required being 
high, extends itself to surrounding substances. 
It is often incomplete, and particularly so as to 
the bones. There will also be blisters, scars, 
^ic., on various parts of the unconsumed body. 
3;iut the empyreuraatic odour, and the moist 
^d sooty matter resting on the furniture and 
vmlls are wanting, and, if Fontenelle be cor- 
rect, the hair, the most combustible part of 
the human frame, is never burnt, while the 
liver and spleen are always so. 

The application of these distinctions to 
medico-legal cases is manifest. — Beck's Med, 
Jiirisp. 575. 

It is well known that vegetable sub.stances, 
when highly dried and closely heaped, will 
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frequently burst into flame.— See Notes and 
Queries^ No. 184. 

Combustio peciinisB» the ancient method of 
testing mixed and corrupt money, paid into 
the Exchequer, by melting it down. 

Come ceo, as well for this. 

Comes, the count or superior officer of a 
county. 

Comitatus, a county. 

Comitatu commisso, a writ or commission 
whereby a sheriff is authorized to enter ujjon 
the charges of a county. — Reg. Orig. 295. 

Comitatu et castro commisso, a writ by 
which the charge of a county, together with 
the keeping of a castle, is committed to tlie 
sheriff. — Ibid. 

Comites, earls, courtiers, or companions. 

Comitiva, a companion or fellow-traveller ; 
a troop or company of robbers. 

Comity of nations, the most appropriate 
phrase to express the true foundation and gpe- 
tent of the obligation of the laws of one nation 
within the territories of another. It is derived 
->»fcitltogether from the voluntary consent of the 
iaiter ; and it is inadmissible, when it is con- 
trary to its known policy, or prejudicial to its 
interests. In the silence of any positive rule, 
affirming, or denying, or restraining the opera- 
tion of foreign law.s, courts of justice pre.sumc 
the tacit adoption of them by their own go- 
vernment, unless repugnant to its policy. It is 
not the comity (courtesy) of* the courts, but the 
comity of the •motion, which is administered 
and y,scertaincd m the same way, and guided 
by the same reasoning, by which all other 
privileges of the municipal law are ascertaiaed 
and guided. — Story's Conjlict of Laws, s. 38. 

Commaudeiy, a manor or chief messuage 
with lands and tenements thereto a})pertaining, 
which belonged to the priory of St. John of 
Jerusalem, in England ; he who had the go- 
vernment of such a manor or house was styled 
the commander, who could not di.spose of it, 

* but to the use of the priory, only taking thence 
his own sustenance, according to his degioe. 
The manors and lands belonging to the priory 
of St. John of Jerusalem were given to Henry 
the Eighth, by 32 Hen. ACIIT. c. 20, about the 
time of the dissolution of abbeys and monas- 
teries ; so that the name only of com- 
manderies remains, the power being long since 
extinct. 

Commandite, or in commendam, partner- 
ships which are limited where the contract is 
between one or more persons, who are gene- 
ral partners, and jointly and severally respon- 
sible, and one or more other persons, who 
merely furnish a particular fund or capital 
stock, and thence are called commandataires, or 
commendataires, or partners in commandite 
the- business being carried on tmder the social 
name or Arm of the general partners. only, 


composed of the names of the general or com- 
plimentary partners, the partners in comman- 
dite being liable to losses only to the extent of 
the funds or capital furnished by them. — Code 
of Commerce of France, art. 23, 24 ; Watson 
on Partn. ch. i. p. 2 ; Pothier, de Societe, n. 
60, 102 ; Story on Partn. 109, 119, 120. 

Commandment, order, direction ; also the 
offence of inducing another to transgress the 
law, or do anything contrary to it. The 
civilians call it mandatum. 

Commarchio, the confines of the land. 
Commenda, or Ecolesia commendata, a 
living conjimended by the Crown to the care of 
a clerk, to hold till a proper pastor is provided 
for it. This may be temporary for one, two, 
or three years, or perpetual, being a kind of 
dispensation to avoid the vacancy of the living, 
and is called a commenda retinere, and has 
been usually granted to l^hops in the poorer 
sees to aid the deficiency in their episcopal 
revenue. There is also a commenda recipere, 
which is to take a benefice de novo in the 
bisliop’s own gift, or the gift of some other 
patron consenting to the same ; and this is the 
siime to him as in.stitution and induction are to 
another clerk. — Mire, on Adv. c. vii. s. 6. 
But now by G & 7 Wm. IV. c. 77, s. 18, no 
ecclesiastical dignity, office, or benefice shall be 
hold in commendam by any bishop unless he 
shall have held the same when the act passed ; 
and every commendam thereafter granted, 
whether ^o retain or to receive, and whether 
temporary or perpetual, shall be absolutely 
void. • 

Commenda cst facultas recipiendi et retinendi 
henefeium contra jus positivum a svpi'emd px>- 
testate. — Moor, 905. — (A commendam is the 
power of receiving and retaining a benefice 
contrary to positive law, by supreme au- 
thority.) 

Commendators, secul.*ir persons upon whom 
ecclesiastical benefices are bestowed, called so, 
because the benefices were commended and 
intrusted to their oversight ; they are not pro- 
prietors, but only trustees or tutors. — Scotch 
Term. 

Commendatory, he who holds a church 
living or preferment in commendam. 

Commendatory letters, such as are written 
by one bishop to another in behalf of any of 
the clergy, or others of his diocese travelling 
thither, that they may be received among 
the faithful ; or that the clerk may be pro- 
moted ; or necessaries administered to others, 
&c. 

Commendatnm. See Deposit. > 

Commendatns, one who lives under the pro- 
tection of a great man. — Spelm. 

Commerce [fr. commutatio merdum, Lat.1, 
the intercourse of nations in each other^s 
produce and manufactures, ^in which the 
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superfluities of one are given for those of pother, 
and then re-exchanged with other ngtipns for 
mutual wants. There is a distinction. between 
commerce and trade ; tlie foimer relates to our 
dealings with foreign nations, colonics, &c. ; 
the latter to mutual dealings at home. 

The affairs of commerce are regulated hj 
the Law Merchant, Lex Mercatoria, or Com- 
mercial Law. ‘ Lord Mansfield,’ said Mr. Jus- 
tice Buller {Lichharrow v. J/asoa, 2 2\ H. 
631), ‘ may be truly said to be the founder of 
the commercial law of this country. We all 
know that, from his time, the great study has 
been to find out some certain general princi- 
ples which shall be known to all mankind, to 
rule not only one particular case, but to serve 
as a guide to the future. Most of us have 
heard those principles stated, reasoned upon, 
enlarged, and explained, till we have been lost 
in admiration at thc^trength and stretch of the 
human understandmg.’ Commercial law is 
based upon very diileront principles from those 
which govern real property law, and is derived 
fiom a variety of sources and authorities — 
from international law, from the different 
maritime codes of ancieni, Europe, and from the 
imperial code of Rome . — •Ale Cull. Com. Diet. 

Commercium jure gentium commune esse 
dehety etnon in monopolium et privatum pauco- 
mm quoestum convertendum . — 3 Inst. — (Com- 
merce, by the law of nations, ought to be 
common, and not converted to monopoly and 
the private gain of a few. ) • 

Commissariate, the whole body of officers 
in the commissjiries’ departpient. 

Commissary, one who is sent or delegated 
to execute some office or duty as the represen- 
tative of his superior. In ecclesiastical law, 
an officer of the bi.shop, who exercises s|)iritual 
jurisdiction in distant parts of the diocese. In 
military affairs, an officer who has the charge 
of furnishing provisions, clothing, &c., for an 
army. 

Commission, the warrant or letters-patent 
which all persons exercising jurisdiction, 
either ordinary or extraordinary, have, to 
authorize tliem to hear or determine any cause 
or action, or do other lawful things, as the 
commission of the Judges. &c. There was 
formerly a High Commission Court founded 
on 1 Eliz. c. 1, but it was abolished in the 
reign of Charles II. though an impotent at- 
tempt was made to re-establish it during the 
succeeding reign. 

In commerce, the order by which any one 
traffics or negotiates for another ; also the per- 
centage given to factors or agents for transact- 
ing the business of others. See Pkocukation 
Fbe. 

Commission of anticipation, an authority 
under the Great Seal to collect a tax or subsidy 
before the day. — 15 Hen. VIII. 


Commission of Array, issued to send into 
every county officers to muster or set in mili- 
tary order the inhabitants. The introduction 
of commissions of lieutenancy, which contained 
in substance the same powers as these com- 
missions, superseded them. — 2 Step. Com. 608. 

Commission of Bankruptcy, the authority 
formerly given by the Lord Chancellor to cer- 
tain commissioners, empowering them to pro- 
ceed in the bankruptcy of a trader. Abolished 
by 1 & 2 Wm. IV. c. 56, s. 12. 

Commission of Charitable Uses, issues out 
of Chancery to the bishop and others, where 
lands given to charitable uses are misem- 
ployed, or there is any fraud or dispute con- 
cerning them, to enquire of and redress the 
same, &c. — 43 Hliz. c. 4. 

Commission-day, the opening day of the 
assizes. 

Commission del Credere, where an agent of 
an^ller undertakes to guaranty to his principal 
the payment of the debt due by the buyer. 
The phrase del credere is borrowed from the 
Italian language, in which its signification is 
equivalent to our word guaranty or warranty. — 
Ston/s Agenct/f 28. 

Commission of Delegates, issued under the 
Great Seal to certain persons, usually lords, 
bishops, and judges, to sit upon an appeal to 
the king in the Court of Chancery, where a 
sentence was given in any ecclesiastical cause 
by the archbishop. — 25 Hen. VIII. c. 19, re- 
pealed by 2 3 Wm. IV. c. 9?. 

Commission of Patents* for Inventions. 

See Lkttkks-patent. 

.Commission to enquire of Faults against 
the Law, anciently sent forth on extraordinary 
occasions and corruptions. 

Commission to examine Witnesses, issued 
in Chancery suits, where the witnesses reside 
abroad. See 15 & 16 Viet. c. 86, s. 35. As 
to the examination of witnesses abroad in Com- 
mon Law actions, see 13 Qeo. III. c. 63 ; 1 
Wm. IV. c. 22; and 22 Viet. c. 20. 

Commission of Lunacy, issued out of Chan- 
cery, to enquire whether a person alleged 
to be a lunatic, be so or not. But see Idiots 
AND Lunatics. ^ 

Commission-merchant. A factor is com- 
monly siiid to be an agent employed to sell 
goods or merchandize, consigned or delivered to 
him by or for his principal for a compensation 
commonly called fiictorage or commission. 
Hence he is often called a commission-merchant 
or consignee ; and the goods received by him 
for sfile are called a consignment. — Storifs 
Agenci/y 28. 

Commission of the Peace, issues under 
the Great Seal for the appointment of justices 
of the peace. 

Commission of Eailways, appointed by 
9 & 10 Viet. c. 105 ; but this act is repealed by 
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14 & 15 Viet. c. 64, and the jurisdiction restored 
to the Board of Trade. 

Commission of Rebellion, an attaching 
process, formerly issuable out of Chancery, 
to enforce obedience to a process or decree, 
but abolished by the 6th Order of 26th 
August 1841. 

Commission of Sewers, directed to certain 
persons to see drains and ditches well kept and 
maintained in the marshy and fenny parts of 
England for the better conveyance of the water 
into the sea, and the preservation of the grass 
upon the land. — 13 EUz. c. 9. 

Commission to take answer in Chancery, 
issued when defendant lives abroad, to swear 
him to such answer. See 15 & 16 Viet. c. 86, 
s. 21. 

Commission to take up Men for War, 

issued to press or force men into the Queen’s 
service. — East. Rep. 154. 

Commission of Treaty with Foreign 
Princes, leagues and arrangements made be- 
tween states and kingdoms, by their ambassa- 
dors and ministers, tor the mutual advantage 
of the kingdoms in alliance. 

Commissioner, a person authorisedby Ictters- 
patent, or other lawful warrant, to examine any 
matters, or execute .any public office, &c. There 
are many appointed for different judicial pur- 
poses, as the commissioners of bankruptcy, in- 
solvency, &c. ; and for other purposes, an almost 
infinite number. 

Commissioners of Northern Lighthouses. 

17 &, 18 Viet. c. 104, pt. vi. s. .389, et seq. 

Commissioners to Administer Oaths in 
Chancery, officers who exercise the powders 
and discharge the duties formerly appertaining 
to the office of Master Extraordinary. — 16 & 
17 Viet. c. 78. Solicitors of ten years’ stand- 
ing are eligible for the appointment. 

Commissioners for taking Affidavits in 
the Common Law Courts. Attorn ies so ap- 
pointed under 29 Car. II. c. 5. See 1 1 Geo. 
IV. and 1 Wm. IV. c. 43, s. 4. The 22 Viet, 
c. 16, enables the judges to appoint Commis- 
sioners within ten miles of London, and in the 
Isle of Man and Channel Lslands. 

Commissioners of Turnpike Roads. See 
3 Geo. IV. c. 126, ss. 61, 62, 65, and 4 Geo. 
IV. c. 9.5, 8. 32. • 

Commissioners of Woods, Forests, Land 
Revenues, Works, and Buildings, Board of, 
established by 2 & 3 Wm. IV. c. 1, and divided 
into a board of ‘ Commissioners of her Majesty’s 
Woods, Forests, and Land Revenues,’ 15 & 16 
Viet. c. 62 (with power to the Crown to appoint 
in lieu of them a Surveyor-general of her Ma- 
jesty’s Woods, Forests, and Land Revenues), 
and a board of * Commissioners of her Majesty’s 
Works and Public Buildings,’ which has the* 
management of the royal parks^in and near 
London. — 14 & 15 Viet. c. 42, s. 21. 


Comxnisfloria lex, the term applied to a 
clause often inserted in conditions of sale, by 
which a vendor reserved to himself the privilege 
of rescinding the sale, if the purchaser did not 
pay his purchase-money at the time agreed on. 
Diq. 18, tit. 3. 

Commitment, the sending a person to prison 
by w^arrant or order, either for a crime, con- 
tempt, or contumacy. — 4 Step. Com. 419. 

Committee, certain persons elected or ap- 
pointed, to whom any matter or business is re- 
ferred, either by a legislative body or by any 
corporation or society. 

Committee of a Lunatio or Idiot, the per- 
son to whom the care and custody of a lunatic 
is committed by the Ci urt of Chancery. 

Committees in Parliament, first, those of 
the whole hou.se, whi(;h may be to consider of 
certain resolutions, as to the nature of which 
con.siderable latitude prevails ; or the house 
resolves itself into such committee to consider 
the details of a bill, the piinciple of which may 
be diiscussed at any or all of its other stages; or 
there may be committees for financial purposes, 
as thoise of ‘ supply ’ or ‘ waiys and means.’ 
Secondly, there are select committees, chosen 
by ballot or otherwise, for some specific pur- 
pose ; the numbers composing such bodies sel- 
dom exceed twenty or tliirty members ; occa- 
sionally these are declared committees of 
secrecy. Thirdly, election committees, which 
arc judicial tribunals, appointed to try the 
merits of*controverted elections ; these are al- 
ways chosen by ballot. Fourthly, committees 
on private bills ; *vhen the whole house is in 
committee, the Si)eaker vacates the chair, the 
mace is placed under the table, and some 
other member is called on to preside, who 
sits in the seat of the senior clerk. For com- 
mittees of supply, and ways and means, and 
bills introduced by ministers, there is a chair- 
man, who I’cceives a salary. — Dod's Pari, 
Comp. 

Committitur piece, an instrument in writing 
on parchment, which charges a person already 
in pri.son, in execution at the suit of the person 
who arrested him. 

Commodatum, one of those obligations which 
are contracted re. He who lends to another a 
thing for a definite time, to be enjoyed and used 
under certain corditions, without any pay or 
reward, is called eommodans ; the person who 
receives the thing is called commodatavius, 
the contract is called eomniodatum. It differs 
from locatio and conductio in this, that the use 
of the thing is gratuitous. — Dig. 18, tit. 6 ; 
Instit. iii. 14, 2. 

Commodum ex ivjurid sud nemo habere dehet. 
Jenk. Cent. 161. — (No person ought to have 
a(^antage from his own wrong.) 

7\Coininon, a profit which a man has in the 
land of another; it derives its name firom the 
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community of interest which thence arises be- 
tween the claimant and the owner of the soil, 
or between the claimant and other commoners 
entitled to the same right; all which parties are 
entitled to bring actions for injuries done to 
their respective interests, and that both as 
against strangers and against each other. It is 
called an incorporeal right, which lies in grant, 
as if originally commencing in some agreement 
between lords and tenants, for some valuable 
consideration which, by lapse of time, being 
formed into a prescijption, continues, although 
tliere be no deed or instrument in writing which 
proves the original contract or agreement. It 
differs from a rent, principally in freedom of 
enjoyment on the one hand, and in freedom 
from obligation on the other ; which the law 
expresses by the quaint antithesis that it lies 
not in render but in prender. It is also inci- 
dentally distinguished by its fruits being always 
taken in kind, and being in general not other- 
wise measured than by limiting the instru- 
ments of enjoyment. The 2 <fe 3 Wrn. IV. 
C.71, s. 1, enacts, that after thirty yeans’ enjoy- 
ment a right of common cannot be defeated by 
merely showing it commenced within time of 
memory, and after sixty years’ enjoyment the 
right shall be absolute and indefeasible, unless 
it appear that the same was biken and enjoyed 
under some deed or writing. 

There are four sorts of common, viz. : — 

(1) Common of pasture, limited or unlimited, 
which is the right of feedii»g one’s# beasts in 
another’s land, and this is sub-divided into: — 

(a) Appendant, wliicli is^a privilege belong- 
ing to the owners or occupiers of arable land 
holdeu of a manor, to put upon its wastes 
their commonable beasts, viz. horses, kine, or 
sheep, being such as either plough or manure 
the soil. 

(i) Appurtenant, which arises from no con- 
nection of tenure, nor from any absolute neces- 
sity, but may be annexed to lands in other 
lordships, or extend to other beasts besides such 
as are generally commonable, as swine, goats, 
or geese. Tliis can only be claimed by grant, 
or by title of pre.scription, which supposes a 
now forgotten grant. 

(c) Because of vicinage or neighbourhood 
{pur cause de vicinage^ which takes place whei'e 
the tenants of two adjoining manors have suf- 
fered their cattle to range indiscriminately over 
both wastes, and it seems that either lord may 
put an end to it by erecting a fence. In close 
connection with this, and substantially of the 
same kind is common of shack, or the right of 
persons occupying lands lying together in the 
same common field, to turn out their cattle after 
harvest, to feed promiscuously in that field. 

. (d) In gross or at large, which is neither 
appendant nor appurtenant to land, but is an- 
to a man’s person, by granting it to him 


and his heirs by deed, or it may be claimed by 
prescriptive right, as by a parson of a church, 
or a corporation sole. As to the enclosure of 
commons, see 41 Oeo. Ills c. 109, and 6 <fc 7 
Wm. IV. c. 115. 

(2) Common of piscary, a liberty of fishing 
in another’s water. It is either appendant, 
appurtenant, or in gross. 

(3) Common of turbary, a license to dig 
turf ujjon the land of anotlier, or in the lord’s 
"waste. It may be either appendant, appurte- 
nant, i. e. appendant or appurtenant to a house, 
and not to lands, for turfs are to be burnt in the 
house, or it may be in gross. • 

(4) Common of estovers or estouviers, or 
necessaries, a liberty of taking necessary wood, 
for the use or furniture of a house, or farm, 
from off another’s estate. The Saxon word 
Vote, is used by us as synonymous with the 
French estovers. House-bote, then, is a sufii- 
cient allowance of wood to repair, or to burn 
in the house ; which latter is sometimes called 
fire- bote ; plough-bote and cart-bote are wood 
to be employed in making and repairing all 
instruments of husbandry ; and hay-bote or 
hedge-bote is wood for repairing of hays, 
hedges, or fences. — 2 Bl. Com. 32. 

Commonable beasts, such as are necessary 
for the ploughing or manuring of land, as 
horses, oxen, cows, and sheep. 

Common assurances, tlie legal evidences of 
the translation of property, whereby every 
person’s estate is assured to him, and all con- 
troversies, doubts, and difiiculties are either 
prevented or removed. 

^he common assurances are of four kinds : — 
(1) By matter in pais, or deed, which is an 
assurance traiisjicted between two or more 
private persons in pais in the country ; that 
is (according to the old common law) upon 
the very spot to be transferred. (2) By 
matter of record, or an assurance transacted 
only in the .sovereign’s public courts of record, 
or under the authority of a public board or 
commi.s.sion empowered by Act of Parliament 
to record its proceedings. (3) By special 
custom obtaining in some particular places, and 
relating only to some particular species '^f 
property : which three are such as take effect; 
4^ring the life of the party conveying or as- 
suring. (4) The foui’th takes no effect till 
after his death, and that is by devise, contained 
in his la.st will and testament. — 2 Bl. Com. 290. 

Common bar, otherwise called a bar at large 
or blank bar. If a plaintiff declare in trespass 
quare clausum fregit, for breaking his close in 
a certain parish, without naming or otherwise 
describing the close, if the defendant happen 
to have any freehold land in the same parish, 
the may be supposed to mistake the close in 
question for ^is own, and may therefore plead 
what is called the common bar, viz. that the 



( 197 ) 


coir 


close in which the trespass was committed is 
his own freehold. And then it would be neces- 
sary for the plaintiff to new assign, alleging that 
he brought his action in respect of a different 
close from that claimed by the defendant as his 
freehold. But by rule of court, lieg. Gen. 
Trin. T. 1853, r. 18, the plaintiff is now bound 
to designate the close or place in the declara- 
tion, by name or abuttals or other description. — 
Step. Plead. 256. 

Common Bench [fr. banc, Sax., bench], the 
ancient name of the Court of Common Pleas, 
because the pleas of controversies between com- 
mon persons were there tried and determined. 
C. B. sometimes stands for this court. 

Common Council, the assembly of a city or 
corporate town, empowered to make by-laws 
for the government of the citi; 5 ens. 

Common Counts.. It is to be observed that 
several causes of action do not always form the 
subject of several counts in a declaration, but 
are sometimes thrown, for the sake of brevity 
and convenience, into one ; and in the actions 
of debt and asstunpsiit the claims of most fre- 
quent occurrence, viz. those for goods sold, 
lor work done, for money lent, for money paid, 
for money received to the use of the j)laintiff, 
for money due on an account stated, are always 
condensed (when they occur in the same action) 
under the allegation of a single promise, pur- 
suant to a form promulgated by rule of court. — 
Step. PI. 304. 

Common da/ of plea in land, an ordinary 
day in court, as Detains Jlilarii, Quindena 
Paschw, &c. — 51 Ifen. III. st. 2 & 3. 

Common fine, a small sum of money. — Fleta, 
1. 7, c. xlviii. 

Common Hall, a court in the city of London 
at which all the citizens, or such as are free of 
the city, have a right to attend. 

Common informer, a person who prosecutes 
others for breaches of penal laws, or furnishes 
evidence on criminal trials. 

Common intendment, ordinary meaning or 
understanding, according i!b the plain matter ; 
not strained to any extraordinary or foreign 
sense. 

^Common Law \lex communis, Lat.], the 
^meaning of this term is rery ambiguous, the 
expression being u.sed in various senses accord- 
ing to the objects with which it is contrasted, 
it being so contradistinguished, sometimes from 
the statute law, sometimes from the civil and 
canon law ; occasionally from the lex merca- 
toria, and frequently from equity. Many use 
it to designate simply a law ^ common ’ to all 
the realm. It is also so|netimes adopted in 
opposition to criminal law, which is certainly 
erroneous, since the common law includes all 
the criminal law, which is not of positives 
statutory origin. ‘ Our English •lawyers,’ ob- 
serves Hallam {Midd, Ages, ii. 465), ‘ prone 


to magnify the antiquity, like the other merits, 
of their system, are apt to cariy up the date of 
the common law, till, like the pedigree of an 
illustrious family, it closes in the obscurity of 
ancient time : Sir Matthew Hale not hesitating 
to sjiy that its origin is as undiscoverable as 
that of the Nile.’ It may upon the whole be 
received as generally true, that our common 
law traces its origin to the early usage.s and 
customs of the aboriginal Britons, and was 
necessarily augiTiented, in different agei^ by the 
admixture ol‘ some of the» laws and usages of 
the Homans, the Piets, the Saxons, the Danes, 
and the Normans, who spread themselves over 
the country ; ‘ our laws becoming as mixed as 
our language.’’ 

The common law includes those principles, 
usages, and rules of action, applicable to the 
government and security of j)eraon and property, 
which do not rest for their fiuthority upon any 
express or po.sitive declaration of the will of the 
legislature. 

This at once marks the leading distinction 
between eonrmon laAv {lex non scripta) and 
statute law {lex scripta). The distinction be- 
tween written and , unwritten law is adopted 
from the Homans, who borrowed it from the 
Greeks (^/nst. 1. 1, t. 2, ss. 3, 0, 10). In thus 
distinguishing our own laws into the scriptes 
or statute, .and non scriptcc or common, we use 
the latter in a peculiar and restrained sen.se ; 
sigTiifying by- it nothing more than that the 
original iftstitution and authority of the law arc 
not set down in writing, as is the case with Acts 
of Parliament; but that it receives its binding 
power, as a law, from long and immemorial 
usage, and universal reception throughout the 
realm. The authenticity of these customs, rules, 
and maxims, rests entirely upon reception and 
usage, as declared by our judges, who are the 
sworn depositaries and interpreters of our law. 
This common law is properly distinguished into 
three kinds. (1) General customs, or those 
applicable to and governing the whole kingdom, 
comprehending the law of nations and the law 
merchant. (2) Particular customs, i. e. affect- 
ing the inh.abitants of particular districts. (3) 
Tlie civil and canon laws, properly denominated 
the ecclesiastical, military, maritime, and aca- 
dcmic<al laws. — 1 Bl. Cn?n. 35 ; 1 Step, Com. 

1 0 ; Hide's Hist, of the Com. Law, c. iii. ^ Encyc. 
Americana, vol. iii. p. 394 ; Mackintosh's Eng- 
land, 274 ; 1 Kent's Conu 447, 468. 

Common Law Procedure Acts, 1852, 15 ^ 
16 Viet. c. 76 ; 1854, 17 & 18 Viot. c. 125 ; 
and 1860, 23 & 24 Viet. e. 126. 

^Common Pleas, ^e Court of, one of the three 
Superior Courts of common law at Westminster, 
presided over by a Lord Chief Justice and 
four puisne judges. It was detached from the 
King’s Court {Aula Regis), as early as the 
reign of Bichard 1. and the 14th clause 
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Magna Gharta enacted, that it should not follow 
the King’s Court, but be held in some certain 
place, which is at Westminster. Its jurisdiction 
is altogether confined to civil matters, having 
no cognizance in criminal cases, and is con- 
current with that of the Queen’s Bench and 
Exchequer in personal actions and ejectment. 

It has a peculiar or exclusive jurisdiction in 
the following cases : — 

(I.) Formal or j)lenaiy. 

Eeal actions. 

(II.) Summary. , 

Under the JIailway .and Canal Traffic Act, 

1854. (17 & 18 Viet. c. 31.) 

(III.) Auxiliary. 

(1) Registration of judgments, annuities, 

&c. (1 & 2 Viet. c. 110 ; 2 & 3 Viet. c. 11 ; 

3 & 4 Viet. c. 82 ; 18 Viet. c. 15.) 

(2) Under 3 & 4 Win. JV. c. 74, respect- 
ing the fees connected with conveyances exe- 
cuted by virtue of the act, and also with the 
examination of married Avomen concerning their 
assurances. See 11 & 12 Viet. c. 70; 17 & 

18 Viet. c. 75 ; 19 & 20 Viet. c. 108, s. 73. 

(IV.) Appellate. 

Appeals from the Revising Barristers’ 
Courts, under 6 & 7 Viet. e. 18. 

Common Prayer \_preces publico;, Lat.], the 
liturgy, or public form of prayer prescribed by 
the Church of England to be iist d in all churches 
and chapels, and which the clergy are enjoined 
to use under a certain jienalty. — 1 Eliz. c. 2 ; 

13 & 14 Car. II. c. 4. • 

Common scold. See Scold, 

Common seal, a seal used Jiy a corporation 
as the symbol of their incorporation. 

Common vouchee, the indemnificator general 
in the Common Pleas, Avhose services Averc dis- 
pensed with by 3 & 4 Wm. IV. c. 74, 

Common weal [bommi publicum, Lat. 3, the 
common good. 

Commonalty [^populus, plehs, communitas, 

Lat.J, the people of England. — 2 Inst. 539. 

Commonance, the commoners, or tenants and 
inhabitants, who have the right of common or 
commoning in open field. — Cowel. 

Commons, part of the demesne land of a 
manor (or land the property of Avhich was in 
the lord), which, being uncultivated, was termed 
the lord’s waste, and served for public roads, 
and for common of pasture to the lord and his 
tenants. — 2 Bl. Com. 90. 

Commons’ Inclosure Acts. See Inclosure 
Acts, post. 

Commons House of Parliament, the loAver 
House, so called, because the Commons of the 
realm, that is, the knights, . citizens, and bur- 
gesses returned to Parliament, representing the 
whole body of the Commons, sit there. See 
P;arliament. 

- Commonwealth, the social state of a country, 
without regarding its form of government ; 


also, a republic, or that form of government in 
which the administration of public affairs is 
open to all, with few, if any, exceptions. 

Commoiancy, or Commorant, an abiding, 
dwelling, continuing, or lying in a certain place. 

Commorientes, persons who die by the same 
accident or upon the same occasion. 

Commoiih, or Comorth [fr. cymmorth, Brit. ; 
subsidium, Lat.j, a contribution which was ga- 
thered at marriages, and when young priests 
said or sung the first masses. Prohibited by 
26 Hen. Vlll. c. 6. — Cowel. 

Commote, half a cantred or hundred in 
Wales, containing fifty villages.--->S'tat. WalUcey 
12 Edw. I. Also a great sdgnory or lordship, 
and may include one or divers manors. — Co. 
Litt. 5. 

Commune Concilium Regni Angliae, the 

common council of the King and people assem-* 
bled in Parliament. 

Communia placita non tenenda in scac- 
cario, an ancient Avrit directed to the treasurer 
and barons of the Exchequ(*,r, forbidding them 
to hold pleas betAveen common persons (i. e. 
not debtors to the king, Avho alone originally 
sued and were sued there) in that court, where 
neither of the parties belonged to the same. — 
lieg. Orig. 187, noAv superseded by 2 & 3 Wm. 
IV. c. 39. 

Communi custodia, an obsolete writ which 
anciently lay for the lord, Avhose tenant, holding 
by knight’s service, died, and left his eldest son 
under age, against a stranger thrt entered the 
land, and obtained the ward of the body. — 

Orig. 161 ; 12 Car. II. c. 24. 

Communis error facit jus. — 4 Inst. 240. — 
(Common error makes a right.) 

‘ It has been sometimes said,’ observed Lord 
Ellenborough, in Ishemvood v. Oldknow, 3 M. 
4’ S. 396, ‘ communis error facit jus ; but I say, 
communis opinio is evidence of what the law is, 
not Avhere it is an opinion merely speculative 
and theoretical, floating in the minds of persons, 
but Avhere it has been made the groundwork 
and substratum of pmctice.’ 

Lord C. J. Denman, remarked {O'Connell v. 
Reg. House of Lords, edited by Leahy), ‘ when, 
in the pursuit of truth, we are obliged to in- 
vestigate the grounds of the law, it is plain, and 
has often been proved by recent experience, 
that the mere statement and re-statement of a 
doctrine — the mere repetition of the cantilena 
of lawyers — cannot make it law, unless it cjin 
be traced to some competent authority, and if 
it be irreconcileable, to some clear legal prin- 
ciple. 

Communism. An equality of distribution of 
the physical means o^ life and enjoyment as a 
transition to a still higher standard of justice, 
tiiat all should work according to their capacity, 
and receive according to their wants. — 1 Mills 
Pol, Eco. 248. 
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Coinnmnis Bixatrix, a common (female) 
brawler, a scold. 

Conununity, a society of people living in the 
same place, under the same laws and regula- 
tions, and who have common rights and privi- 
leges. 

Commutation^ conversion ; the change of a 
penalty or pimishment from a greater to a less ; 
or giving one thing in satisfaction of another, as 
commuting tithes into a rent-charge, copyhold 
services into money-payments, &c. 

Commutative Contract, one in which each 
of the contracting parties gives and receives an 
equivalent. 

Companage, all kinds of food, except bread 
and drink. — Spel, 

Companies’ Act, 1862. 25 & 2C Viet, c. 89. 
Companies’ Clauses Consolidation Act, 

1845, 8 Viet. c. 16. See Winding-up Acts. 

Companion of the Garter, one of the knights 
of that moat noble order. 

Company [fr. con and po^us^ Lat., one of the 
same town, or con and panis^ one that eats of 
the same mess], a society of persons joined in 
a common interest, for the purpose of carrying 
on some commercial or industrious undertaking. 
McCull. Comm. Diet. Companies arc governed 
by statute law. 

Compass, the^ariner’s, an instrument used 
by mariners to point out the course of a ship 
at sea. It consists of a magnetised steel bar, 
called the needle, attached to the under side of 
a card, upon wjiich arc drawn the points of the 
compass, and suj^ported by a fine pin, upon 
whi(m it turns freely in a horizontal plane. A 
magnetic needle so balanced, subject tj^ a 
correction for its variation or declination, 
possesses the property of pointing out the true 
direction of north and south ; and thus the 
ship’s course may at any time be ascertained. 
The needle and card are enclosed in a cylindrical 
box covered with glass, which is kept in a 
horizontal position, notwithstanding the rolling 
or lurching of the ship, by an ingenious con- 
trivance called gimbles. The declination or 
variation of the needle is the angle which it 
makes with the geographical mcridiim at any 
given place. It is different at different places, 
and at the same place varies from time to time. 
Thus in the year 1581 at London, the declina- 
tion was 11° 15' to the east, and in the year 
1832 it was 24° 12' to the west of the meridian. 

Compassiug [fr. compasser^ Fr., to encircle ; 
con, with, and passusy a step, Lat.], imagining 
or contriving. 

Gompatemity, spiritual affinity. 

Compendia sunt dispendia.^Co. Litt. 805. — 
(Abbreviations are detriments.) 

Compelativum, an adversary or accuser.— 
Leg. Athel, ^ * 

Compensatio oriminum {compensation of 
offences')^ a term used by the canonists. Where 


husband and wife had both been guilty of 
adultery, there was, according to the doctrine of 
the Canon Law, a compensatio enminumy i. e. 
the guilt of the one was neutralised by that of 
the other, and both were restored to the position 
of innocent persons. This doctrine has been 
held not to be part of the law of England. — 
Dope V. HopCy 1 Sivab. ^ jfl 94 ; S. C. 27 ; L. 
J. P. 4' Af. 43. But see Seaver v. Seavevy 2 
Swab. 4" T. 665. 

Compensation, making things equivalent, 
satisfying or making amends, a reward for the 
apprehension of criminals ; also a sort of right 
by set-off or stoppage, whereby a person who 
has been sued for a debt, demands that the 
debt may be compensated with what is owing 
to him by the creditor, which, in that case, is 
equivalent to payment. 

Compertorium, a judicial inquest in the civil 
law, made by delegates or commi.ssioners to find 
out and relate the truth of a cause. — Paroch, 
Antiq. 575. 

Compemit ad diem {he appeared at the day). 

Complainant, one who urges a suit or com- 
mences a prosecution against another. 

Complice, one who is united with others in 
an ill design ; an af^sociate ; a confederate ; an 
accomplice. 

Compos mentis (sound ofmmd). 

Composition, an amicable arrangement of a 
law-suit ; also an agreement or contract between 
a parson, patron, or ordinary, and the owner of 
lands, that such lands shall for the future be 
discharged from payment of tithes, by reason of 
some land or other real recompense given to the 
parson in lieu ancf satisfaction thereof. No real 
composition, however, since the 13 Eliz. c. 10, 
is, in general, good for any longer term than 
three lives, or twenty-one years, though made 
by consent <-f the patron and ordinary. But by 
2 & 3 Wm. IV. c. 100, s. 2, every composition 
for tithes which had then been made or con- 
firmed by the decree of any court of equity in 
England, in a suit to which the ordinary, patron, 
and incumbent were parties, and which had not 
been since set aside or departed from, shall be 
valid in law. Also an agreement made between 
an insolvent debtor and his creditors, by which 
the latter accept a part of their debts in satis- 
faction of the whole. 

Compositio mensurarnm, the title of an 
ancient ordinance for measures not printed. 

Compost, several sorts of soil or earth and 
other matters mixed, in order to make a fine 
kind of mould for fertilizing lands. 

Compound interest, interest upon interest, 
i. e. when the interest of a sum of money is 
added to the principal, and then bears interest, 
which thus becomes a sort of secondary prin- 
cipal. 

Compounding, arranging, coming to terms ; 
compounding fdony is where the party robbed 
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not only knows the felon, but also takes his 
goods again, or other amends, upon an agree- 
ment not to prosecute ; this offence is denomi- 
nated theJibotCy and is punishable by fine and 
imprisonment. It is no offTence to comi^ound a 
misdemeanor, for the party injured may main- 
tain an action to recover compensation in 
damages. And compounding offences only 
cognizable before magistrates on summary 
jurisdiction is not witliin 18 Eliz. c. 5. To 
take any reward for helping a person to stolen 
goods, without bringing the offender to justice, 
is felony; and to advertise a reward for the 
return of things stolen, or printing or publish- 
ing such advertisement, incurs a penalty of 50/. 
by 7 & 8 Geo. IV. c. 29, ss. 58, 59. Penal 
actions by common informers may be com- 
pounded by leave of the court ; this leave of 
the court, however, is not necessary in actions 
by the party grieved. The defendant must 
have pleaded. 

Comprint, a surreptitious printing of another 
bookseller’s copy of a work, to make gain 
thereby, which was contrary to common law, 
and is illegal. 

Compromise, an adjustment of claims in 
dispute by mutual concession, without resort- 
ing to the law ; also a mutual promise of two 
or more parties at difference to refer the ending 
of their controversy to ar])itrators. 

Compromissarii sunt judices. — Jenh. Cent. 
128. — (Arbitrators are judges.) 

Compromissum, a submission to arbitration. 
Gan. Law. 

Comptrdller, one who observes and examines 
the accounts of collectors of pftblic money ; an 
officer of the royal household. 

Comptrollers of the Hanaper, officers of the 
Court of Chancery; their offices were abolivshed 
by 5 & 6 Viet, c, 103. 

Comptroller of the Pipe, an officer of 
the Exchequer, who writes out summonses 
twice every year to the sheriffs, to levy the 
firms and debts of the pipe, and who also 
keeps a contrarollment of the jdpe. — Scotch 
Law. 

Compurgator, one who by oath justifies an- 
other’s innocence. — Lu Cange. 

Computo, a writ to compel a bailiff, receiver, 
or accountant, to yield up his accounts, founded 
on the Statute of Westminster II. c. 12. It 
also lies against guardians. — Reg. Orig. 135. 
Also an order to compute is made, when the 
master is required to ascertain the debt and 
interest on a bill of exchange or promissory 
note, &c., at the same time that he taxes the 
costs on an interlocutory judgment for want of 
a plea, in order that final judgment may be 
signed and execution issued thereon. The rule 
to compute is abolished by C. L. P. A. 1852, 
d. 92. 

Connor^ the payment of wages in land, the 


rent being worked out in labor at a money 
valuation . — Irish Practice. 

ConatuSy quid sity non dejinitur in jure . — 
2 Buis. 277. — (An endeavour, what it is, is not 
defined in law.) 

Concealers, such as were used to find out 
concealed lands, i. e. such lands as are privily 
kept from the king by common persons, having 
nothing to show for their title or estate therein. 
39 Eliz. c. 23. 

Concealing a birth, a misdemeanor. See 
24 & 25 Viet. c. 100, s. 57. 

Concealing documents of title to lands or 
testamentary instruments. These offences 
are felonies, 24 & 25 Viet. c. 96, ss. 28 & 29. 

Concealment, i. e. suppressio veriy to the 
injury or prejudice of another. This must 
amount, in order to be deemed a fraud, to the 
sup 2 )ression or non-disciosure of facts, which 
one under the circumstances is bound, both 
legally and equitably, to disclose to another, 
the latter having an undoubted right to be put 
in possession of such facts. 

There is a material distinction between cir- 
cumstances which fire intrinsic, foiming the 
very ingredients of a contract, and circum- 
stances which are extrinsic, forming no part of 
it, although perhaps offering inducements to 
enter into it, or affecting the value of the thing 
contracted for. As to tlie former, the caution 
caveat emptor should be heeded, for, unless 
there be some artifice to disguise the subject 
of the contract, or some warraj^ity as to its 
quality, a vendee is bound by the sale, although 
there may exist extrinsic defects in it, known 
only to the vendor, which greatly affect its 
wor^li. 

For the leading cases upon this voluminous 
subject, see Lord 8t. Leonards’ concise and 
practical treatise on the law of Vendors and 
Purchasers of EstateSy Introd. 1-7, 13th edit. 
1857. 

In treaties for an agreement, a wilful and 
industrious concealment of a material fact, by 
one of the parties, in order to keep the other in 
ignorance, so as to profit by that ignorance, is 
a fraud, which will nullify the agreement. 

Concessi (/ have granted)y a word of frequent 
use in conveyances. By 8 & 9 Viet. c. 106, 
s 4, the word ‘ grant ' in a deed executed after 
1st October 1845, shall not imply any covenant 
in law, in respect of any tenements or heredita- 
ments, except so far as it may, by force of any 
act of Parliament, imply a covenant. 
Concessimus (we have granted). 

Concessio per regem fieri dehet de certitudine. 

^ Co, 46. — (A grant by the King ought to be 
made from certainty.) 

Concessio versus concedentem latam interprS'- 
tationem habere debeat,^--Jenk. Cent. ,279. — ^A. 
grant ought to have a liberal interpretation, 
against the grantor.) 



( 201 ) COW 


* ' Concessit solvere {he granted and agreed 'to 
pay)^ an action of debt upon a simple contract. 
It lies by custom in the London and Bristol 
city courts. — 1 Saund. 68. 

Concessor, a grantor. 

Concilium, a court; a time and place of 
meeting. No motion or rule for a conciliian is 
now required.-— if, 15, Trin. T. 1853.— (Com- 
mon Law.) 

Concionatores, common-council men, free- 
men. 

Conclusion, a binding act ; also the end of a 
pleading, conveyance. 

Concord, an. agreement between parties, who 
intend to levy a fine of lands one to the other, 
how and in what manner the lands shall pass ; 
it was the foundation and substance of the fine 
taken and acknowledged by the party before 
one of the Judges of the Court of Common 
Pleas, or before commissioners in the countiy ; 
also an agreement made between two persons, 
one of whom has a right of action against the 
other. It is of two kinds, concord executory, 
and concord executed. — Plowd, 5, 6, 8. 

Concordat, a treaty or public act of agi'cc- 
ment between the Pope and any prince, relative 
to some collation of benefices. 

Concordid parvee res c.rescunt et opulentid 
lites. — 4 Inst 74. — (Small means increase by 
concord, and litigations by opulence.) 

Concubaria, a fold, pen, or place where 
cattle lie. — CoweL 

Concubeant, lying together. 

Concubinage, an exception against a woman 
suing for dower, on the ground that she was 
the concubine and not the wife of the maj;i of 
whose land she seeks to be endowed. — Bnt. 
c. 107. As to the right of concubinage allowed 
to the patriarchs, Jahn {Bih.Antiq.a^ x., s. 155) 
thus observes : — ‘ Concubines (some of whom 
had previously acted in the humble capacity of 
maid-servants, and others wore fenndes who 
possessed their freedom) were sometimes per- 
manently associated by mutual consent witli 
individuals of the other sex ; but, although 
this connection was in fiict a marriage, and 
a legitimate one, it was not, nevertheless, con- 
firmed by the ceremonies peiformed in the 
case of a wife. The concubine thus associated 
had a right to claim the privileges of a wife ; 
and it was no longer in the power of her husband 
to dispose of her by public sale, even if she had 
previously been his slave.*— xx. 10—14 ; 
Exodus xxi. 9-12. 

Concurrent, acting in conjunction ; agreeing 
in the same act ; contributing to the same event ; 
contemporaneous ; having a similar jurisdic- 
tion. As to concurrent writs of summons, see 
C. L. P. A, 1852, a. 9. 

Concussion, the unlawful forcing of another 
by threats of violence to yield up something of 
value. 


Condiotion, a repetition. 

Condition, a restraint annexed to a thing, so 
that by the non-performance, the party to it 
shall receive prejudice and loss ; and by the 
performance, commodity or advantage ; or it 
is that which i.s referred to an uncertain chance, 
which may or may not happen. 

There are many kinds of conditions, but the 
following are the most important. 

A condition in a deed, or express, which is 
joined by express words to a feoffment, lease, or 
other grant, as if a person*make a lease of lands 
to another, reserving a rent to be paid at a 
certain day, upon condition that if the lessee 
fail in payment at the day, then it shall be 
lawful for the lessor to enter. 

A condition in law, or implied, as when a per- 
son grants aiK)ther an office, as that of keeper 
of a park, steward, bailiff, &c., for term of life ; 
here, though there be no condition expressed 
in the grunt, yet the law implies one, viz. that 
if the grantee do not justly execute all things 
belonging to^thc office, it shall be lawful for 
the grantor to discharge him from his oflSce. 

A condition precedent is when an estate is 
granted to one for life, upon condition that if 
the grantee pay to ♦he grantor a certain sum of 
money at such a day, then he shall have the 
fee- simple, in this case the condition precedes 
the estate in fee, and on performance thereof 
gains the fee-simple. 

A condition subsequent is when a man grants 
to another his estate, &c., in fee, upon condition 
that the grantee .shall pay to him at such a day 
a certain .sum, oj* that his e8t.ate shall cease : 
here the condition is subsequent, and following 
the estate, and upon the performance thereof^ 
continues and pre.serves the .same; so that a 
condition precedent gets and gains the thing or 
estate made upon condition, by the performance 
of it, whereas a coridltion .subsequent keeps and 
continues the e.state by the performance of the 
condition. — Tennes de la Ley. 

Condition inherent is that which descends to 
the lieir, with the land gi’anted, &c. 

Condition collateral is that which is annexed 
to any collateral act. * 

Conditions are likewise ajffimiative, which 
consist of doing an act ; negative, which consist 
of not doing an act ; restrictive, for not doing a 
thing ; compulsory, as that the lessee shall pay 
rent, &c. ; single, to do one thing only ; copula-^ 
tive, to do divers things ; and disjunctive, where 
one thing of several is required to be done. — 
Bhep. Touch. 117 ; 2 Com. Dig, tit. * Con- 
dition ; ’ Bac. Ab. tit. ‘ Condition' 

Conditio benejicialis, qum statum construit, he- 
nigne secundum verhorum intentionem est inter- 
pretanda ; odiosa autem, quae statum destruit, 
stricte secundum verhorum proprietatem acci- 
pienda. — 8 Co. 90.— (A beneficial condition, 
which creates an estate, ought to be construed 
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favourably, according to the intention of the 
words; but a condition which destroys an 
estate is odious, and ought to be construed 
strictly According to the letter of the words.) 

Conditio dicitury cum quid in. casitm incertuin^ 
qui potest tendere ad esse nut non esse^ conje^ur. 
Co, Litt. 201. — (It is called a condition, when 
something is given on an uncertain event, which 
may or may not come into existence.) 

Conditio ilUcita hahctur pro non adjecta . — 
(An unlawful condition is deemed as not an- 
nexed.) • 

Conditio prcecedens adimpleri debet priusquam 
sequatur effectus. — Co. Litt. 201. — (A condition 
precedent must be fulfilled before the effect can 
follow.) 

Conditional fee, an estate restrained to some 
particular heirs, exclusive of others, as to the 
heirs of a man’s body, by which only his lineal 
descendants were admitted, in exclusion of 
collateral ; or to the heirs male of his body, in 
exclusion of heirs female whether lineal or 
collateral. It was called a cor^itional fee, 
by reason of the condition expressed or im- 
plied in the donation of it, that if the donee died 
without such particular heirs, the land should 
revert to the donor. But on*the passing of the 
Statute of Westminster IT. commonly called the 
Statute de donis, the Judges determined that 
the donee had no longer a conditional fee- 
simple, which became absolute the instant issue 
was born ; but they divided the estate into two 
parts, leaving in the donee a new kind ‘of par- 
ticular estate, which they denominated a fee- 
tail, and vesting in the dor^ir the ultimate 
fee-simple of the land expectant on the failure 
of issue, which expectant estate is what we 
now call a reversion. And hence it is that 
tenant in fee-tail is by virtue of the Statute de 
donis . — 2 Bl. Com. 112. 

Conditional legacy, a bequest whose ex- 
istence depends upon the happening or not 
happening of some uncertain event, by which 
it is either to take place or to bo defeated. — 

1 Hop. Leg, 645, 3rd edit. 

Conditional limitation partakes of the na- 
ture both of a condition and a remainder. At 
the common law, whenever either the whole 
fee or a particular estate, as an estate for life 
or in tail was first limited, no condition or other 
quality could be annexed to this prior estate, 
which would have the double effect of defeating 
the estate, and passing the lands to a stranger, 
for as a remainder it was void, being an 
abridgment or defeasance of the estate first 
granted, and as a condition it was void, as no 
one but the donor or his heirs could take 
advantage of a condition broken ; and the 
entry of the donor or his heirs unavoidably 
defeated the livery upon which the remainder 
depended. On these principles it was impossible 
by the old Jaw to limit by deed, if not by will, 


an estate to a stranger upon any event which 
might abridge or determine an estate pre- 
viously limited. But the expediency of' such 
limitations, assisted by the revolution effected 
by the Statute of Uses, at length established 
them, in spite of the maxim of law that a 
stranger cannot take advantage of a condition. 
These limitations are now become frequent, 
and their mixed nature has given them the 
name of conditional limitations; they so fer 
partake of the nature of conditions, as they 
abridge or defeat the estates previously limited, 
and they are so far limitations, as upon the 
contingency taking effect, the estate passes to 
a stranger. Such is the limitation to A. for 
life, in tail or in fee, provided that when C. 
returns irom Rome, it shall henceforth remain 
to the use of B. in fee. — 2 Bl. Com. 156. 

Conditions of sale, the terms set forth in 
writing, upon which an estate or interest is to 
be sold by public auction. Conditions of sale 
will be construed, so as to collect the meaning 
of the parties, without encumbering them with 
the technical meaning of Avords ; for as Lord 
HardAvicke declared, ‘ there isno magic in words.’ 
But the conditions should be accurate, for they 
cannot be contradicted by parol at the sale ; ‘ the 
babble of the auction room,’ as Lord Eldon 
termed it,*being inadmissible as evidence, and 
this, although the purchaser, by the written 
iigreement, bind himself to agree by the con- 
ditions and declarations made at the sale. If 
the conditions require alteration,, they should 
be so altered in Avriting before the S 4 (e. — St, 
Leon. V. &, P. 11 ; Dart's Comp. c. iv. 

Condonation, a pardoning or remission. In 
cases of adultery it is forgiveness, legally re- 
leasing the injury. Beehy v. Beehy., 1 Hagg. 
Supp. 793. It has been recently explained to 
be a blotting out of the offence imputed, so as 
to restore the offending party to the same 
position Avhich he or she formerly held before 
tlie ofience was committed. Keats v. Keats^ 

1 Swab. ^ T. 334; S. C. 28 ; L. J. P. ^ M. 67, 
See Campbell v. Campbelly Deane's Keel. E. 288. 

Conduct-money, money paid to a witness for 
his travelling expenses. 

Conductio, a liiring. 

Coney, a beast of warren. 

Confederacy, a combination of two or more 
persons to do some damage or injury to another, 
or to commit some unlawful act. 

Confederation, a league or compact for mu- 
tual support, particularly of princes, nations, 
or states. 

Conference, a species of negotiation between 
the two Houses of Parliament, conducted by 
managers appointed on both sides, for the 
purpose of producing concuiTence, in cases 
A^ere mutual consent is necessary ; or for the 
purpose of reconciling differences which may 
have arisen. If the conference be upon the 
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subject of a bill depending between the two 
Houses, it must be demanded by that House 
which, at the time of asking the conference, is 
in possession of the bill. It is the sole privi- 
lege of the Lords to name the time and place 
for holding a conference, no matter by which 
House it may have been demanded. Eeasons 
in writing for the course resolved to be taken, 
are usually furnished to the managers on both 
sides, in \rhich case it is simply called ‘ a con- 
ference.’ Should this proceeding fail, a ‘ free 
conference’ must be held, which gives an oppor- 
tunity for the managers individually, and un- 
restrained by any precise form of argument, to 
urge such reasons as in their judgment may 
best tend to influence the House to which they 
are addressed. A free conference is usually 
demanded after two conferences have been 
holden without effijct. After one free con- 
ference, none other but free conferences can be 
held touching the same subject. In May 1851, 
it w^as agreed, both by Lords and Commons, 
that reasons respecting differences of opinion 
on any bill or other proceeding might be com- 
municated to either House by mes.sage from 
the other, and that no conference need take 
place, unless specially refjuested. At all con- 
ferences the managers, on the part of the Upj)er 
House, are seated, and wear their hats ; those 
for the Commons stand uncovered. The Speaker 
quits the chair of the House during the absence 
of managers attending a conference, — Do(Vs 
Pari. Comp, a , 

Cpnfession and avoidance, plea of, a plea in 
bar, admitting the facts alleged in the declara- 
tion to be true, but showing some new facts, 
tending to obviate their legal effect. These pleas 
arc distinguished (in reference to their subject- 
matter) as pleas in justification or excuse, or 
as pleas in discharge. The former class of 
pleas show some justification of or excuse for 
the matter charged in the declaration : those 
of the latter some discharge or release. The 
effect of the former, therefore, is to show that 
the plaintiff never had any right of action, 
because the act charged was lawful, the plea of 
son assault demesne is an example ; the effect 
of the latter is to show, that though he had 
once a right of action, it is discharged or re- 
leased by some matter subsequent, as a release, 
&c, This division applies to pleas only, for 
replications, or other subsequent pleadings in 
.confession and avoidance, are not subject to 
any such classification. — Step. Plead. 229 ; 1 
Chit. Arch. Prac. by Pren. 234. 

Confession by culprit, the acknowledgment 
by a criminal of the offence charged against 
him when called upon to plead to the indict- 
ment. The criminal may confess the offence 
openly in court, and submit himself to the 
judgment of the law, so that the confessi6n be 
of hia own accord, without any threats or 


extremity used; and sometimes he confesses 
the indictment to be true, and then becomes 
an approver or accuser of others, who are 
guilty of the same offence for which he is in- 
dicted, or of other offences with him. There 
was|^ third sort of confession, formerly made 
by an offender in felony, not in court before 
the Judge, but before the coroner in a church 
or other privileged place, upon which the 
offender, by the ancient law of the land, was 
to abjure the land. — 3 Inst. 129, 

Confession, judgment by. See Cognovit. 

C on fessio, facta in judicio, ommi probatione 
major est. — Jenk. Cent. 102. — (A confession 
made in judgment is greater than all proof.) 

Confesso, bill taken pro, an order which the 
Court of Chancery makes when the defendant 
does not file an answer that the plaintiff may^ 
take such a decree as the case made by his bill 
warrants. For the practice as to taking bills />ro 
confesso, see Consol. Ord. 1860, Ord. xxii. ; 
Smi. Ch. Pr. 266. 

Confessus in judicio pro judicata hahetur, et 
quodammodo sud sententid damnatur. — 11. Co. 
30. — (A person confessing his guilt when ar- 
raigned is deemed to have been found guilty, 
and is, as it were, condemned by his own 
sentence.) 

Confidential communication, a privileged 
conmunication, which see. 

Confixmatio Chartarum, the 25 Edw. I a.d. 
1297. This statute being in the form of a 
charter, Was sealed with the King’s Great Seal, 
at Ghent in Flanders, on Nov. 5 th, as appears 
by a memorandum upon the roll. It gave that 
security to personal property which Magna 
Charta gave to personal liberty. — Pat'r on 
Statutes, 173. 

Confirmation, a species of conveyance by 
which a voidable estate is made valid and un- 
avoidable, or by wdiich a particular estate is 
increased. The operative words are, ‘ ratified 
and confirmed;’ though, for safety, it is usual 
and prudent to insert the words, ‘ given and 
granted.’ Estates which are void cannot be 
confirmed, but only those which are voidable. — 
Watkins's Conv. 321. A confirmation does 
not strengthen a void estate ; for a confirmation 
may make a voidable or defeasible estate good, 
but it cannot work upon an estate that is void 
at law. — Co. Litt. 295 b. 

Confirmation and Probate Act, 21 & 22 

Viet. c. 56, amended by 22 Viet. c. 30. 

Confirmare est id fii'mum facere quod prius 
infirtnum fait. — Co. Litt. 295. — (To confirm is 
to make firm that which was before infirm.) 

Confirmare nemo potest priusquam jus ei acci-^ 
*10 Co. 48.— -(No person can confirm 
before that the right shall fall to him.) 

Confirmat usum qui tollit abusum. — Moor, 
764.— (He confirms ^ use who removes an 
abuse.) 
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Confirmatio est nulla ubi donum prcecedens eat 
invalidum.-^Moor^ 764. — (There is no con- 
firmation where the preceding gift is invcalid.) 

Conjirmatio omnes supplet defectus^ licet td 
quod actum eat ah initio non valuit. — Co. Litt. 
295 b. — (Confirmation supplies all delHij^ts, 
though that which has been done was not valid 
at the beginning.) 

Confiscation [fr. confiacorj from fiscuSf Lat., 
which signifies, metonymically, the emperor s 
treasure^, the condemnation and adjudication 
of goods or (iffects to the public treasury, as 
the bodies and effects of criminals, traitors, &c. 

Confiict, opposition ; also the difference be- 
tween two judicial jurisdictions when they 
both claim the right to decide a cause, or where 
they both declare their incompctency. The 
first is called a poaitive., and the latter a negative 
conflict. 

Conformity, hill of. When an executor or 
administrator finds the affairs of his testator or 
intestate so much involved that he cannot 
safely administer the estate, except under the 
direction of the Court of Chan ery, he files this 
bill against the creditors generally, ibr the pur- 
pose of having all their claims adjusted, and a 
final decree settling tlie order and payment of 
the assets. This bill is so called, probal)ly 
because the executor or administrator in such 
case undertakes to conform to the decree, or 
the creditors are compelled by the decree to 
conform thereto. — 1 Stortfs Kq. Jiiriap. 440. 

Confrairie, a fraternity, brotherlmod, or 
society. 

Confreres, brethren in a ^religious house, 
fellows of one and the same society. 

Confusion, a mode of exti7iguishing a debt, 
in the French law, by the concurrence in the 
same person of two qualilies which mutually 
destroy one another. This may occur in several 
ways, as where the creditor becomes the heir 
of the debtor, or the debtor the heir of the 
creditor, or either accedes to the title of the 
other by any other mode of transfer. — Pothier 
on Ohlig. by Evans, n. 606—609. 

Also unnatural intimacy with beasts, or of a 
man with his daughter-in-law. — Lev. xviii. 25 ; 
XX. 12. 

Confusion of boundaries, a jurisdiction of 
equity, concurrent with the common law. The 
civil law was far more provident than ours 
upon the subject of boundaries. It considered 
that there was a tacit agreement or duty be- 
tween adjacent proprietors to keep up and pre- 
serve the boundaries between their respective 
estates : and it enabled all persons having an 
interest to bring a suit to have the boundaries 
between them settled ; and this, whether they 
were tenants for years, usufructaries, mort- 
gagees, or proprietors. The action was called 
actio jinium regundorum ; ?and if the jwssession 
were also in dispute, that might be ascertained 


and fixed in the same suit, and indeed was 
incident to it. Equity adopts this general rule, 
not to entertain jurisdiction in cases of con- 
fusion of boundaries, upon the ground that 
the boundaries are in controversy ; but to re- 
quire that there should be some equity super • 
induced by the act of the parties; such as 
some particular circumstances of fraud, or 
some confusion, where one person has ploughed 
too near another, or some gross negligence, 
omission, or misconduct on the part of persons 
whose special duty it is to preserve or per- 
petuate the boundaries. Where there is an 
ordinary legal remedy there is certainly no 
ground for the interference of equity, unless 
some peculiar equity supervenes wliich a court 
of law cannot take notice of or protect.— 

1 iStorffs Eq. Jurisp. 495. 

Confusion, property hy. Where goods of 
two persons are so intermixed, that the several 
portions can no longer be distinguished, if the 
intermixture be by consent, it is supposed that 
the proprietors have an interest in common, in 
proportion to their respective shares; but if 
one wilfully intermix his money, corn, or hay, 
with that of another man, without his appro- 
bation or knowledge, or cast gold in like man- 
ner into another’s melting-jiot or crucible, our 
law allows no remedy in such a case, but gives 
the entire property without any account to him 
whose original dominion or property is in- 
vaded, and endeavoured to be rendered uncer- 
tain without his consent. — 2 Pl^ Cvm. 405. See 
also Vin. Abr. Justijication (J3) and Instil, of 
Justin, 1. ii. lit. 1, ss. 27-fl4. 

The general rule, that, as against an agent, 
who has mixed the property of his employer 
with his own, so as to render it undistinguish- 
able, the whole may, both at law and in equity, 
be taken to be the property ol' the employer, is 
well settled ; but the same rule docs not, in all 
cases, hold against the creditors of such agent ; 
for instance, if an agent pay money belonging 
to his employer, into his own banking-house, 
and to his general account, this money may not 
be distinguishable ; but should the agent be- 
come bankrupt, the whole sum which appears 
to be due to him from the bankers will go to 
his assignees, and his employer can only come 
in as a general creditor under the bankniptcy. 
So, if the bankers had an account with the 
agent by way of set-off, that set-off would 
equally affect the money of his employer paid , 
into the agent’s account, as it would the agent’s 
own money, supposing the bankers to have no 
notice, displacing their equity. — Ex parte 
Townsend, 15 Ves. 470; Massey v. Banner ^ 

1 Jac. ^ Walk. 248. 

Congeable [fr. cong4, Fr., leave], lawful, 
dene with permission. 

Coilg4 d’Aocorder, leave to accord or agree* 

8 Edw. L 
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Oong^4 d’Eslire, or d’Elire {Uavt to choose). 
The Queen’s license or permission sent to a 
dean and chapter to proceed to the election of a 
bishop, when a see becomes vacant. 

Congress, an assembly of envoys, commis- 
sioners, deputies, &c. from different courts, who 
meet to concert measures for their common 
good, or to adjust their mutual concerns. 

Congress of the United States of America, 
the assembly of senators and representatives of 
the several states of North America, forming the 
legislature of the United States. It consists of 
a Senate and a House of Representatives, each 
constituting a ‘distinct and independent branch. 
The House of Representatives is chosen every 
second year by the people of the several states, 
and electors .are required to have the same 
qualifications as arc requisite for choosing the 
members of the most numerous branch of the 
state-legislature of the state in which they vote. 
Each state, however small its population, is en- 
titled to at least one representative ; Imt upon 
the whole population there cannot be more than 
one for every il0,000 persona. No person can 
be a representative who shall not have attained 
the age of twenty-five years, and have been 
seven yetirs a citizen of the United States, and 
who shall not, when elected, be an inhabitant 
of that state for which he shall be chosen. No 
other qualifications are required. The senate 
is composed of two senators from each state, 
who are chosen by the legislature of the state 
for yeais. They are divided into three 
classes, so that one-third thereof is or m.ay be 
chianged by a new election every second year. 
No person can be a senator who is not thirty 
years of age and has not been nine years a 
citizen of the United States, and is not, when 
elected, an inhabitant of the state for which he 
is chosen. 

The time, place, and manner of holding 
elections for senators and representatives are 
appointed by the state legislatures. Each house 
determines the rules of its own proceedings, and 
has power to punish its members for disorderly 
conduct. Neither house, during the session of 
Congress, can, without the consent of the other, 
adjourn for more than three days, nor to any 
other place than that in which the two houses 
shall be sitting. The senators and representa- 
tives are entitled to receive a compensation pro- 
vided by law for their services, from the treasuiy. 
They are also privileged from arrest for civil 
causes during the session. 

Co]\joillt8, persons married to each other. 

Conjugal rights, the right which husband 
and wife have to each other’s society, comfort, 
and affection. The suit for restitution of con- 
jugal rights is a matrimonial suit, cognizable in 
the Divorce Court, which is brought whenever 
either the husband or wife is guilty of the in- 
juiy of subtraction, or lives separate from the 


other without any sufficient reason ; in which 
case, the court will compel them to come to- 
gether again, if either party be weak enough to 
desire it, contraiy to the inclination of the 
other. 3 Jil. 2 Com. 94. See 20 <& 21 Viet. 
c. s. 17. 

Conjuratio [fr. conjurOf Lat.], an oath. 

Conjuration, a plot or compact made by 
persons combining by oath to do any public 
harm ; but was more especially used for the 
having (as was supposed) personal conference 
with the devil or some evil spirit to know any 
secret or effect any purpose. The difference 
between conjuration and witchcraft was said to 
be, that a person using the one endeavoured, by 
prayers and invocations, to compel the devil to 
sjiy or do what he commanded him ; the other 
dealt rather by friendly and voluntary con- 
ference or agreement with the devil or familiar, 
to have his desires served, in lieu of blood or 
other gift offered. Both differed from enchant^ 
merit or sorcery, because the latter were sup- 
posed to be personal conferences with the devil, 
and the former were but medicines and cere- 
monial foam of words, usually called charms, 
without apparition. — CoweL 

Conquest [fr. ''onquerir, Fr., to acquire; 
conquiro, Lat., to seek for], the feodal term for 
purchase. 

Consanguineo. See Cosenage. 

Consanguineus est quasi eodem sanguine natus. 
Co. Litt. 157. — (Consanguinity is, as it were, 
sprung 4fom the same blood.) 

Consanguineus frater, a brother by the 
father’s side. • 

Consanguinity, or kindred, the connection 
or relation of persons descended from the same 
stock or common ancestor. It is either lineal 
or collateral. Lineal is that which subsists 
between persons, of* whom one is descended in 
a direct line from the other as between son, 
father, grandfather, great grandfather, and so 
upwards in the direct ascending line; or be- 
tween son, grandson, great grandson, and so 
downwards in the direct descending line. Col- 
lateral, agree with the lineal in this, that they 
descend from the same stock or ancestor, but 
differing in this, that they do not descend one 
from the other. — 2 Bl. Com. 202. 

Conscience, courts' of, tribunals for the re- 
covery of small debts, constituted by acts of 
Parliament in the city of London, and other 
towns. See 5^ 6 Wni. I V. c. 94. The ordi- 
nary censtittuion of these courts, which are 
generally for causes of debt to the amount of 
405. only, but often. to the amount of 5L, is to 
examine in a summary way, and without jury, 
by the oath of the parties, or other witnesses, 
and make such order therein as is consonant to 
equity and good conscience. — 7 & 8 Viet. c. 96. 
The County Courts have generally superseded 
them. 
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Conscientia dicitur a con et scio, quasi scire 
cum Deo, — 1 Co. 100. — (Conscience is called 
from con and scio^ to know, as it were, witli 
God.) 

Consecratio est periodus electionis ; electio est 
prceambvla consecrationis. — 2 Bol. R. 102. — 
(Consecration is tlie termination of election ; 
election is the preamble of consecration.) 
Consensual contract, marriage. 

Consensus est voluntas viidtorum^ ad quos res 
pertinety simul juncta. — Dav. 48. — (Consent is 
the conjoint wiil of nvany persons, to whom the 
thing belongs.) 

Consensus fac it matrimonium. — (Consent con- 
stitutes marriage.) 

Con.sent is absolutely necessary to matrimony, 
and therefore pcr.sons non compotes mentisy can- 
not enter into this, or indeed any other con- 
tract. 

ConsensuSy non concubitusy facit nuptias vel 
matrimonimny et consentire non possunt ante 
annos nubiles.’—Q Co. 22. — (Consent, and not 
cohabitation, constitutes nuptials or marriage, 
and persons cannot consent before marriageable 
years.) 

Consensus tollit errorem. — Co. Litt. 12C. — 
(Consent removes mistake. )« 

Consent, an act of reason accompanied with 
deliberation, the mind weighing, as in a balance, 
the good or evil on either side. Con.sent sup- 
poses three things : a physical power, a mental 
power, and a free and serious use of them. 
Hence it is that if consent be obtained by medi- 
tated imposition, circumvention, sur])rise, or 
undue influence, it is to be trojjtcd as a delusion, 
and not as a deliberate and free act of the mind. 
For although the law will not generally examine 
into tho wisdom or prudence of men in dis- 
posing of tlieir projierty ; or in binding them- 
selves by contracts, or by other acts ; yet it Avill 
not suffer them to be entrapped by the fraudu- 
lent contrivances, cunning, or deceitful manage- 
ment of those who purposely mi.slead them. — 1 
Storifs Eq. Jurisp. 186. 

Consentientes et agentes pari poena plectentur. 
5 Co. 80.) — Tho.se consenting and tho.se per- 
petrating are embraced in the same punish- 
ment.) 

Consent-rule, a superseded instrument in 
writing, which a defendant in an action of eject- 
ment entered into, before the fiction was 
abolished, at the time he entered an appearance, 
in which he specified for what purposes he in- 
tended to defend, and also undeirook to confess 
upon the trial, not only the fictitious lease, 
entry, and ouster, but that he (if he defended 
as tenant ; or if he defended as landlord, then 
that his tenant) was at the time of the servibe 
of the declaration in the possession of such pre- 
mii^, tmd that if upon the trial the defendant 
ahotUd not confess such possession, as well as 
leas^ entry, and ouster, whereby the plaintiflT 


• 

should not be able further to prosecute his suit 
against the defendant, then no costs should b6 
allowed for not further prosecuting the same, 
but the defendant should pay the taxed costs to 
the plaintiff. The consent-rule was signed by 
the defendant’s attorney, and marked by the 
master at the time of entering appearance, a 
copy of it was then delivered with the plea, to 
the plaintiffs attorney, who signed it, and drew 
up the rule at the Master’s office, a copy of 
which was annexed to the issue, and served 
upon defendant’s attorney. 

Conseqnentioi non est consequentia. — Dac.-— 
(The consequence of a consequence exists not.) 

Consequential damages, those losses or 
injuries which follow an act, but are not direct 
and immediate upon it. 

Conservancy courts, held by tho Lord 
Mayor of London for the preservation of the 
fishery on the river Thames. 

Conservative, the name of a political party, 
first assumed in 1830. — xliii. Quart, liev. 276. 

Conservator, a protector, preserver, or main- 
tainor ; or a standing arbitrator chosen and 
appointed as a guarantee, to compo.se and adjust 
differences that should arise between two par- 
tie.s, &c. 

Conservators of the Peace, officers ap- 
pointed by the common law for the maintenance 
of (he public peace. Of these, some had and 
still have tlii.s power annexed to other offices 
which they hold, other.s had it merely by itself, 
and were thence called custodesj^oikconservi^ores 
pacts. Those that were so, virtute officiiy still 
continue.; but the latter sort are superseded by 
the jnodern ju.stices. 

The Queen's Maje.sty is, by her ofllce and 
dignity royal, the principal conservator of the 
peace within all her dominions, and may give 
authority to any other to see the peace kept and 
to punish such as break it ; hence it is called 
the Queen’s peace. The Lord Chancellor, or 
keeper, the Lord Treasurer, the Lord High 
Steward of England, the Lord Mareschal, the 
Lord High Constable of England (when any 
such officers are in being), and all the justices 
of the Court of Queen’s Bench (by virtue of 
their offices), and the Ma.ster of the Rolls (by 
prescription), are general conservators of the 
peace throughout the whole kingdom, and may 
commit all breakers of it, or bind them in 
recognizances to keep it ; the other judges are 
only so in their own courts The coroner is 
also a conservator of the peace within his own 
county, as is also the sheriff ; so are the con- 
stables, ty thing men, and the like. — 2 Step, 
Com. 648. 

Conservators of truce and safe conducts, 

oflGicers appointed at ports to hear and determine 
questions relating to the breaking of truce and 
safe conducts, and the abetting and receiving 
truce breakers, which offence was, in affirmance 
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and support of the law of nations, declared to be 
treason. It was enacted by 31 Hen. VI. c. 4, 
that if any of the King’s subjects attempt or 
offend upon the sea, or in any port within the 
King’s obeisance, against any stranger in amity, 
league, or truce, or under safe conduct, and 
especially by attacking his person, or spoiling 
him, or robbing him of his goods, the Lord 
Chancellor, with any of the justices of either the 
King’s Bench or Common Pleas, should cause 
full restitution and amends to be made to the 
party injured. This statute is in force. 

Consideratio curise, the judgment of the 
court. 

Consideration, the price, motive, or matter 
of inducement of a contract, which must be 
lawful in itself. 

The consideration is the very life of a simple 
contract or parol agreement, while a specialty 
does not require a consideration to make it 
obligatory at law, the law always presuming a 
sufficient consideration, which the parties, ex- 
cept in special cases, are estopped from denying. 
The law, then, not only requires a consideration 
in the case of a simple contract (under which 
term is included all contracts not under seal, 
whether oral or written), but that it should be 
valuable, i. e. a legal consideration emanating 
from some injury or inconvenience to the one 
party, or from some benefit to the other partj|. 
A good consideration, i. e. an equitable conside- 
ration, founded upon mere love, affection, or 
gi’atitude, wjll not support a contract. 

Considerations divide themselves into (1) 
valuable ; and (2) insufficient. Valuable may 
be thus classed : — • 

(a) Benefit and injury. The principal re- 
quisite, and that which is the essence of every 
consideration, is, that it should create some 
benefit to the party promising, or some trouble, 
prejudice, or inconvenience to the party to 
whom the promise is made. It is not necessary 
that the consideration and promise should be 
equivalent in actual value, for it would be im- 
possible precisely to determine whether in a 
given case the consideration were adequate, 
without a psychological investigation into the 
motive of the parties. If the consideration, 
however, be so insufficient a^ to ‘ shock the con- 
science,’ equity would quash the contract, upon 
the ground that such great inequality betokens 
fraud or undue advantage on the one side, or 
mental incompetency on the other. 

(/3) Forbearance^ for a certain or reasonable 
time to institute a suit upon a well-founded 
claim, or even upon q|ie which is doubtful, but 
not upon one utterly unfounded, is sufficient, 
since it is a benefit to the one party, and a pre- 
judice to the other. If the time of forbearance 
be stated, it must be a reasonable time, and jin 
agreement to forbear per breve aut paululum 
tempua, or pro aliquo tempore will not be suffi- 


cient, inasmuch as the party promising may, in 
such case, sue immediately after die promise is 
made. 

(y) Assignment of a chose in action^ unless it 
be void on account of maintenance. Assign- 
ments of choses in action are void at common 
law, unless the original debtor expressly promise 
to pay the assignee, or unless the assignment be 
made with his assent, in which case the law 
implies a promise from him to the assignee, the 
consideration of which is the discharge of lia- 
bility to the aasignor, ii^ respect of the claim. 
See Cjioses in Action. 

(h) Mutual promises are concurrent ‘ con- 
siderations, and will support each other if they 
be made simultaneously, unless one oi;; the 
other be void. 

(f ) Consider atio7is moving from third persons. 
It is a general rule that in cases of simple con- 
tract, if one party make a promise to another 
for the benefit of a third, although no con- 
sideration move from such third person, it is 
binding, and either the party to whom it is 
made, or the party for whose benefit it is made, 
may maintain an action upon it. 

Insufficient considerations may be divided 
into: — ,, 

(a) Gratuitous^ which are void for want of 
consideration ; for, however obligatory they may 
be in morals or in honor, inasmuch as they are 
not founded upon an injury or deprivation to 
the promisee, or a benefit to the promisor, they 
arc notcegarded by the law as legal and valuable 
considerations. 

(/3) Illegal aqd impossible consideration. A 
contract may be illegal, because it contravenes 
the princi])les of the common law, or the special 
requisitions of a statute. The former illegality 
exists whenever the consideration is founded 
upon a transjiction which violates public policy 
or morality ; — as a rontr.ict to commit, conceal, 
or compound a crime ; a contract for illicit 
cohabitation ; or a contract in fraud of tho 
rights and interests of third parties. The ille- 
gality created by statute exists when the act 
is either expressly prohibited, or when the pro- 
hibition is implied from the nature and object 
of the statute. A contract founded upon an 
impossible contract is void ; for the law will 
not compel a man to attempt to do that which 
is not within the limits of human capacity. 
Lex neminem cogit ad vana aut impossihilia. 

(y) Moral consideration is not alone a suffi- 
cient legal consideration to support either an 
express or implied promise; for the law, al- 
though it will not suffer any immorality, cannot 
undertake to enforce every promise which a 
man of strict honor and integrity would feel 
himself bound to fulfil. Tho performance, 
therefore, of many purely moral obligations 
must be left to the good fiiith of the indiv:i|||ual r 
and it is neither within the province n^ the 
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policy of the law to apply a metaphysical stand- 
ard of morality to the conduct of men in their 
common relations of life. 

(2) Kxecuted consideration. A consideration, 
in regard to the time when it operates, is either 
— Ist, executed, i. e. already performed before 
the making of the defendant’s promise, which 
must be at the request of the ju-omisor, other- 
wise it will not support a promise ; 2nd, execu- 
tory, or something to be done after the promise ; 
3rd, concurrent, as in the ciise of mutual pro- 
mises ; and 4t]i, continuing, i. e. executed in 
part only. The three last classes are sufficient 
to support a contract not void for other reasons. 
Story on Contracts, 71. 

j^nce deliberation nece.ssarily accompanies 
the making and completion of deeds, they are 
adjudged to bind the party, without examining 
upon what consideration they were made ; for 
in the deed is a sufficient consideration, viz. the 
will of the party who made it. A deed there- 
fore must be founded upon good and sufficient 
consideration, not upon fraud or collusion, either 
to deceive purchasers Jide, or just and 

lawful creditors. The consideration may be 
cither good or valuable ; good, is such as that 
of blood, or natural love and^iffection ; valuable, 
is such as marriage, money, and the like. — 2 
JBl. Com. 296. See also Smith on Contracts. 

Gonsideratum est per curiam (it is con- 
sidered hy the court ). — 3 Step. Com. 605. 

Consig^atioiL [fr. consigno, Lat., to write 
down], the deposit of a thing ow(id with a third 
person, under the authority of a court. — Civil 
Law. , 

Gonsigfllllieilt, the delivery of goods to 
another for sale or purcha.se. He who consigns 
the goods is called the consignor, and the person 
to whom they are sent is called the consignee. 

Consilia multorum queeruntur in magnis. — 4 
Jnst. 1. — (The counsels of many are required 
in great things.) 

Consistory Court, the preetorium or tribunal 
of every dioccvsan bishop, held jn their several 
cathedrals for the trial of all ecclesiastical causes 
arising within their jurisdiction. The bishop’s 
chancellor, or his commissary, is the judge, and 
from his sentence an appeal lies, by virtue of 
24 Hen. VIII. c. 12, to the archbisliop of each 
province re.spectively. 

The ecclesiastical jurisdiction of the Consis- 
tory Coui*t of Edinburgh is re.stricted, and a large 
portion of its business is transferred to the courts 
of the sheriffs. — 11 Geo. IV. and 1 Wm. IV. 
c. 69. 

Consolato del mare, il, a code of sea-laws 
compiled by order of the ancient kings of 
Arragon. 

Consolidated Fund of the United King- 
dom, a repository of public money, which now 
'coinprises the produce of customs, excise, stamps, 
nodrievj^ai other taxes, and some small receipts 


from the royal hereditary revenue, surrendered 
to the public use ; and constitutes almost the 
whole of the public income of the United King- 
dom of Great Britain and Ireland. This fund 
is pledged for the payment of the whole of the 
interest of the national debt of Great Britain 
and Ireland; and be.sides this is liable to several 
other specific charges imposed upon it at various 
periods by act of Parliament, such as the civil 
list, and the sjilarics of the judges and ambas- 
sadors, and otlier high official persons ; after 
payment of which, the surplus is to be indis • 
criminately applied to the service of the United 
Kingdom, under the direction of •Parliament.— 
2 Step. Com. 587. See 56 Geo. III. c. 98 ; 
14 & 15 Viet. c. 3, s. 101 ; and 19 & 20 Viet. 
c. 59. 

Consolidating Actions. If two or more 
actions be brought by the same plaintiff, at the 
Sfune time, against the same defendant, for 
cau.ses of action which might have been joined 
in the same action, the court or a judge at 
chambers, if they deem the proceedings oj)- 
pres.sive, will, in general, compel the plaintiff, 
by rule or order, to join (i.e. consolidate) them, 
and to pay th(^ costs of the application, which 
may be made at any time after appearance, 
though before declaration. The rule will sel- 
dom be granted in penal actions. If the plaintiff 

defeated in one of the actions he may try 
another, consolidated in the rule, without ap- 
plying to the court. Where several actions are 
brought on the same policy of iysurance, the 
court, or a Judge, uj)(>n the application of^ the 
defendants, will grant a rtile or order, to stay 
the proceedings in all the actions but one, the 
defendants undertaking to be bound by the 
verdict in .such action, and to pay the amount 
of their .several subscriptions and costs, if the 
plaintiff should recover, together with such 
other terms as the court or a Judge may think 
pr 02 )er to impo.se upon them. — 2 Chit. Arch. 
Vrac. hy Pren. 1297 ; Arnould on Marine In- 
surance. 

Consolidation, in the civil law, the uniting 
the po.s.session, occupancy, or profits, &c., of 
land with the property, and vice versd ; in the 
ecclesiastical law, the uniting two benefices by 
assent of the ordiijary, jjatron, and incumbent. 

Consols, funds formed by the consolidation 
(of which word it is an abbreviation) of 
different annuities, which had been severally 
formed into a capital. 

Consortia malomm me quoque malum faeit.—— 
Moor, 817. — (The company of wicked men 
makes me also wicked. )|| 

Conspiracy, a combination or agreement be- 
tween several persons to carry into effect a pur- 
pose hurtful to some individual, or to particular 
classes of the community, or to the public at 
large; though this is subject to exceptions in 
the case where tha offence is a felonious one 
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and actually accomplished, the offence of con- 
spiracy, which is a misdemeanour only, being 
then merged in the felony. Conspiracy has been 
frequently defined to be, an agreement for an 
unlawful purpose, or to effect a lawful purpose 
by unlawful means ; but this antithetical defi- 
nition was questioned in Reg. v. Peck^ ^ A. ^ 
E. 686. 

The law has given a very adequate remedy 
in damages, for preferring malicious indictments 
or prosecutions against a person, either by an 
action of conspiracy, which cannot be brought 
but against two at the least, and is confined to 
the particular case where the plaintiff has been 
acquitted by verdict, upon an accusation of 
treason or felony, or, which is the only way now 
known in practice, by an actic)n on the case for 
a false and malicious prosecution, which may be 
brought either against a single person or against 
several, with an allegation tliat they conspired 
together for the purpose. — 2 Sehu. N. P. 1071. 

Conspiratione, tlie writ tliat lay against con- 
spirators. — Reg. Ong. 134; F. N. B. \\\. 

Conspirators, those who bind tliemselvcs by 
oath, covenant, or other alliance, that each of 
them shall aid the other falsely and maliciously 
to indict persons ; or falsely to move and main- 
tain pleas, &c. — 33 Kdw. I. st. 2. Besides 
these, there are conspirators in treasonable pur- 
poses : as for ijlotting against the government. 

Constable [fr. comes stabuliy T^at., in the 
eastern empire a superintendent of the imperial 
Btiibles, or the (^mperor’s master of the hor.se, 
who at length obtained the command of the 
army], an officer to whom our law commits 
the duty of maintaining the peace, and bringing 
to justice those by whom it is infringed. 

Constables are of two sorts, high and petty. 
The former, ctilled also chief con.sfcibles, were 
first ordained by the Statute of Winchester, 
13 Edw. I. st. 2, c. 6, arc appointed at the 
courts-leet of the franchis^or hundred over 
which they preside, or in default of that, then 
by the justices at their .special se.ssions, as di- 
rected by 7 & 8 Viet. c. 33, s. 8. The petty 
constables are inferior officers in every town 
and parish ; subordinate to the high constable 
of the hundred, and first instituted about the 
reign of Edward III. These potty constables 
have two offices united in them ; the one an- 
cient, the other modern. Their ancient office 
is that of head-borough, tithing-nmn and bors- 
holder ; their more modem office is that of 
constable merely. The proper duty of the 
high constable seems to be to keep the Queen’s 
peace within the hundred, as the petty con- 
stable does within the parish or township. 
He is also, by various statutes, charged with 
other duties ; such as that of serving precepts 
and warrants on certain occasions, and the 
returning of lists of jurors. An action cannot 
be brought against a constable for what he does 


as constable, after the expiration of six months 
from the commission of the act, and without 
making a written demand of a perusal and copy 
of his warrant, six days at least before the 
action is commenced. — 24 Oeo. II. c. 24, s. 6. 

Petty constables, head-boroughs, tithing- 
men, and borsholders, were formerly all chosen 
by the jury at tlie court-leet ; or ff no court- 
leet were held, tlien by two justices of the peace. 
But it is now provided by 6 & 6 Viet. c. 109, 
intituled ‘ An Act for the Appointment and 
Payment of Parish Cons1;p.bles,* that for the 
future no petty constable, head-borough, bors- 
holder, tithing-man, or peace officer of the 
like dc.scription, shall be appointed ' for any 
pari.sh, township, or vill, within the limitagpf 
that act at any court-leet or tourn, except mr 
the perfonnance of duties unconnected with 
the j^reservation of tho peace and with the 
execution of that act. This act does not apply 
to the city of London, or the metropolitan 
police district, or any borough within tlie Mu- 
nici])al Act, or any parish which levies rates for 
tho payment ofconstablcs under 3 & 4 Wm. IV. 
c. 90, or under any local act, or to the county 
of Chester. — 10 Geo. IV. c. 44, and 2 & 3 Viet, 
c. 47. Speciid constables are appointed on 
particular occasions, 41 Geo. 111. o. 78; 1 & 2 
Wm. IV. c. 41 ; 5 & C Wm. IV. c. 43; and 
1 2 Viet. c. 80. County and district consta- 

bles were established by 2 & 3 Viet. c. 93; 3 & 
4 Viet. c. 88 ; and 10 1 1 Viet. c. 89.— Pams’ 

Justice^ tk. ‘ Constable.' Bee 7 & 8 Viet. c. 52 ; 
13 & 14 Viet. c. 20; and 19 & 20 Viet. c. 69. 

Constablewick,, the juri.sdiction of a con- 
stable. 

Constat, a certificate which the clerk of the 
pipe and auditors of the Exchequer make, at 
the request of any person who intends to plead 
or move in that court, for the discharge of any- 
thing. The effect of it is, the certifying what 
appears (constat') upon record, touching the 
matter in question. It is held to be superior 
to an ordinary certificate, because it does not 
contain anything but what appears on record. 
An exemplification of the enrolment of letters- 
patent under the Great Seal is called a con- 
stat. — Co. Litt. 225 ; Page's case^ 5 Rep. 52. 

Constituent, one wIk), by his vote, constitutes 
or elects a member of parliament. 

Constituimus (tee constitute or appoint'). 

Constitution, any regular form or system of 
government. It is either (1) DemocratiCf when 
the fundamental law guarantees to every citizen 
equal rights, protection, and participation, 
direct or indirect, in the government ; such is 
the constitution of the United States of America, 
and of some Cantons of Switzerland. (2) Aris- 
tocratic, when the constitution establishes pri- 
vileged classes, as the nobility, and entrusts the 
government entirely to them or allows them a 
very disproportionate share of it, such as was 
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that of Venice. (3) Mixed^ to which belong 
some monarchical constitutions which require 
the existence of a sovereign, Avhose power is 
modified by otlier branches of government, of a 
more or less popular cast. Of this kind is the 
British constitution, consisting of the Sovereign, 
the House of Lcjrds, and the House of Com- 
mons. 1 BL Com. ; Dc Lolme on the Con.<iti- 
tution ; Hall. Middle A{/es and Constit. Hist. 
Also a particular law, ordinance, or regulation 
made by the aut hority of any su])erior ; as the 
novel cojistitutions.of Justinian and his sue- 
cessors ; the; constit iitions of Clarendon; the 
eccki.siaslical constitutions, &c. As to the 
character of the English constitution, see 3 
M. A. p. J53. 

Constitutor, a person who has promised to 
pay the debt of another. 

Constraint, duress. 

Constrnctio legis non facii injurinm. — Co. JJtt. 
183. — (The construct ion of hiAV does not work 
an injury.) 

Constructive notice. 8ee Notick. 
Constructive total loss, a term used in the 
law ofrnai’ine insurance to .hiiiiote a loss which 
entitles the assui'ed to claim the Avhole amount 
of his insurance, on givjng to the assurers 
notice of abandonment. Generally there is a 
constructive total loss Avhen the subject mat- 
ter insured has not actually perished or lost its 
form or species, but has, by one of the perils 
insured against, been reduced to such a state 
or placed in such a po.sition as to make its total 
destruction, though not inevitable, yet highly 
imminent, or its ultimate ^arrival under the 
terms of the policy, though not utterly hope- 
less, yet exceedingly doid)tful. In .such a case 
the assured, by giving notice within a reasonable 
time to the assurers of abandonment, i. e. the 
relinquishment of all his right to whatever may 
be saved, is entitled to recover against them as 
for a total loss. See Arnould on Marine In- 
surance. 

Constructive treason, an attempt to establish 
treason by circumstantiality, and not by the 
simple genuine letter of the hiAv, and therefore 
highly dangerous to public freedom . — Erskinds 
Defence of Lord George Gordon ; 3 Hall. Cons. 
Hist. c. XV. p. 151. See Treason. 

Constructive trust, which arises from equit- 
able operation ; thus, when an estate is subject 
to a trust or equitable interest or lien, and a 
person purchases it for value, witli either actual 
or constructive notice of it, the estate will still 
be subject to the trust, or equitable interest in 
the hands of such a purchaser. To this general 
rule, liowever, there is an exception in the case 
of a disseisor, abator, or intruder, who cannot 
hold in tiTist, although he have notice of it, for 
he is not in in privity of the estate, to which it 
is annexed, but in the which is inconsistent 

with the trust. And notice of an imcnrolled 


bargain and sale, or of an unregistered deed, 
will bind a purchaser ; but notice of a fraud will 
not convert the person receiving it into a trustee. 
So a person acquiring an estate as a voluntary 
grantee, even without notice, or as a devisee, 
will take it subject to every equitable interest, 
for equity will presume notice where no consi- 
deration has been jmid. 

Of course, if a person purchase of a trustee, 
or from a purcha.ser affected with notice, for a 
valuable consideration without notice, he will 
hold the estate discharged of the trust. 

It is not clear how far a purchaser may be 
affected by notice of a constructive trust ; notice 
of an equitable title, it is to be observed, is very 
different from notice of a legal title ; the result 
of the authorities aj)j)ear8 to be, that where the 
construction to be put on the words of the in- 
strument on which the equitable title arises may 
admit of serious dt)ubt, the purchaser will not 
be bound, though the Court may consider that 
the w'ords do give an equitable title ; on a 
similar principle the Court will not, at least 
in a doubtful case, I’ectify a settlement as 
against a purclia.ser, though the case might 
be clear as against a volunteer. — 2 iSp. Eq. 
Jnrisd. 195. 

The doctrine of constructive trusts also ari.scs 
upon the renewal of a lease by a trustee, or 
executor, or executor de son tort, or person 
1 laving a limited interest in his own name, 
even in the absence of a fraud, and upon the 
refu.sal of the lessor to grant a upw lease to the 
cestui que trust, or expectant ; for such renewed 
leas<* is held upon trust for the person bene- 
ficyally entitled to the old lease or the expectant 
in order to j)revent per.sons in fiduciary situa- 
tions from acting so us to take a benefit for 
themselves. This doctrine is extended to the 
renewal of houses by one of several persons, or 
partners, jointly interested, by an agent, mort- 
gagor, mortgagee, Hp: person jointly interested 
Avith an infant, but, if the renewed lease turn 
out not to be beneficial, the person renewing 
mu.st su.stain the loss ; if beneficial, the infant 
can claim his share of the benefit to bo derived 
from it. 

A renewing trustee, and a volunteer claiming 
under him, as well as a purchaser from him with 
notice will be directed to assign the lease free 
from incumbrances, except a hona fide lease 
made by him at the best rent, and to account 
for the mesne rents and profits ; but he will be 
entitled to be indemnified against his covenants 
with the lessor, and will have a lien upon the 
estate, for the costs of renewal, and th^ expenses 
of lasting improvements with interest. — See the 
leading authority on this subject, Keechy. Sand- 
ford, otherwise called the Romford Market Case 
,(1726), 1 White ^ Tudor, L. C. 82-89. 
Constructive use. See Use. 
Consuetudinarius, a ritual or book, contain- 
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ing the rights and fonns of divine ofHces, or the 
customs of abbess and monasteries. 

ConsuetudinibiLs et serviciis, a writ of right 
close, which lay against a tenant who deforced 
his lord of the rent or service due to him. — 
Meq. Orig, 159; F.N, B. 151. 

ConsuetudOj contra rationem mtroducta^ po- 
tiiis usurpatio quam consuetudo appellari debet. 
Co, Litt. 113. —(A custom introduced against 
reason ought to be cafled rather an usurjiation 
than a custom.) 

Consuetudo debet esse certa ; nam incerta pro 
nulla habetur. — Dav. 33 — (A custom should be 
certain ; for an Uncertain custom is considered 
null.) 

Consuetudo est altera lex. — 4 Co. 21. — (Cus- 
tom is another law.) 

Consuetudo est optimus interprcs legum. — 2 
Inst, 18. — (Custom is the best expounder of 
the laws.) 

Consuetudo et communis assuctudo vincit le- 
gem non scriptam, ,si sit specialis ; et interpre- 
tafur legem scriptain^ si lex sit generalis. — Jenic. 
Cent. 273. — (Custom and common usage over- 
comes the unwritten law, if it be .s])ccial; and 
interprets the written law, if the law be ge- 
neral.) 

Consuetudo ex certd causa rationahili usitata 
privat com7nunem legem. — Litt. s. 1G9. — (A 
custom grounded on a certain reasonable cause 
supersedes the common law.) 

Consuetudo loci observanda est. — Litt. s. 1G9. 
(The custom of a place is to be observed.) 

Consuetudo proescripta et legitima vincit legem. 
Co. Litt. 113. — (A prescriptive and legitimate 
custom overcomes the law.) • 

Consuetudo^ licet sit magnee a^ictoritatis, nun- 
quam tamen prcejudicat mariijestce veritati. — 4 
Co. 18. — (A custom, though it be of great 
authority, should never, however, be prejudicial 
to manifest truth.) 

Consuetudo manerii et loci ohsei'vnnda est . — 

6 Co. G7. — (A custom of a manor and j)lace is 
to be observed.) 

Consuetudo regni Anglice est lex Anglia -. — 
Jenk. Cent. 119. — (The custom of the kingdom 
of England is the law of England.) 

Consuetudo semel repj'obttta, non potest am- 
plius induci. — Dav. 33. — (Custom once disal- 
lowed cannot be again produced.) * 

Consuetudo volentes ducit., lex nolentes traliit. 
Jenk. Cent. 274. — (Custom leads the willing, 
law compels the unwilling.) 

Consuetudo non trahitur in consequentiam . — 

3 Keb. 499. — (Custom is not drawn into con- 
sequence.)!. 

Consul, an officer appointed by competent 
authority to reside in foreign countries, to facili- 
tate and extend the commerce carried on be- 
tween the subjects of the country which • 
appoints him and those of the country or place 
in which he is to reside. The office appeara 


to have originated in Italy, about the middle 
of the twelfth century, and was generally es- 
tablished all over Europe in the sixteenth 
century. British consuls were formerly ap- 
pointed by the Crown, upon the recommendation 
of great trading companies, or of merchants 
engaged in trade with a particular country 
and place ; but they are now directly appointed 
by government, without requiring any such 
recommendation, though it, of course, is always 
attended to when made. The right of sending 
consuls to reside in foreign countries de- 
pends either upon a tacit or express conven- 
tion. 

'riie dutic.s of a consul, even in the confined 
sense in which they are commonly uriderstood, 
are important and multifarious. It is his 
busine.ss to be always on the spot, to watch 
over the commercial interests of the subjects of 
the state whoso servant hei.s; to be ready to 
assist them with advice on all doubtful occ.asions; 
to .see that the conditions in commercial treaties 
are properly observed ; that those he is ap- 
pointed to protect are subjected to no unneces- 
sary or unjustifiable demands in conducting 
their busiiu'ss ; to , re]) resent their grievances 
to the authorities aii the place where they 
reside, or to the ambassador of the sovereign 
appointing him, at the court on which the 
consulship de])ends, or to the government at 
home ; in a word, to exert himself to render 
the condition of the subjects of the country 
cmploying*liim, within the limits of his consul- 
ship, as comfortable, and their transactions as 
iidvantageous and secure as po.ssiblc. 

The fblh)wing more detailed cxpo.sition of the 
general duties of a British consul is tdeenfrom 
Mr. Chitty’s work oix Cominei'cial Law : — 

A Briti.sh consul, in order to be properly 
qualified for his emj)loyment, should take care 
to make himself master of the language used by 
the court and the magistracy of the country 
where he resides, so as to converse with case 
upon subjects relating to his duties. If the 
common people of the port use another, he must 
acquire that also, that he may be able to settle 
little difterences without troubling the magis- 
tracy of the place for the interpo.sition of their 
authority : such as accidents happening in the 
harbour, by the shii)s of his nation running 
foul of and doing damage to each other. 

He is to make himself acquainted, if he be 
not already, with the law of nations and treaties, 
with the tariff* or specification of duties on 
articles imported or exported, and with all the 
municipal ordinances and laws. 

lie must take especial notice of all prohibi- 
tions to prevent the export or import of any 
articles, as well on the part of the state wherein 
he resides, as of the government employing him ; 
so that he may admonish all British subjects 
against carrying on an illicit commerce, to the 

p2 
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detriment of the revenues, and in violation of 
the laws, of either. And it is his duty to attend 
diligently to this part of his office, in order to 
prevent smuggling ; and consequent hazard of 
confiscation, or detention, of ships, and im- 
prisonment of the masters and mariners. 

It is also his duty to protect from insult or 
imposition British subjects of every description 
within his jurisdiction. If redress for injury 
suffered is not oblainod, he is to carry his com- 
plaint by memorial to the British minister 
residing at the court on which the consulship 
depends. If there bo none, he is to address 
himself to the court; and if, in an important 
case, his complaint be not answered, he is to 
transmit the memorial to her Majesty’s Secre- 
tary of State. 

When insult or outrage is offered by a Britisli 
subject to a native of the place, and the magis- 
trate thereof complains to tiie consul, he should 
summon, and in case of disol )edience, may, by 
armed force, bring befoi-e him the offender, and 
order him to give immediate sjitisfaction ; and 
if he refuse, he resigns him to the civil juris- 
diction of the magistrate, or to the military laAv 
of the garrison ; nevertheless ahvays acting as 
counsellor or advocates at^his trial, when there 
is question of lif(‘ or property. 

But if a British subject be accused of an 
offence alleged to have ix'on committed at sea, 
within the dominion or jurisdiction of bis sove- 
reign, it is then the duty of tlie consul to claim 
cognizance of the cfinse tor bis sovereign, and 
to require the iH’lease of the l>arty, if detained 
in prison by the magistracy of 'the ])lace on 
any such accusiition brought before them, and 
that all judicial proceedings against him do 
instantly cease; and he may demand the aid 
of the power of the country, civil and military, 
to enable him to secure and put the accused 
party on board such British ship as be shall 
think fit, that he may be conveyed to Great 
Britain, to be tried by the proper judges. If 
contrary to this requisition, the magistrates of 
the country persist in proceeding to try the 
offence, the consul should then draw up and 
transmit a memorial to the British minister at 
the court of that country ; and if that court 
give an evasive answer, the consul should, if 
it bo a sea offence, apply to tlie lioard of 
Admiralty in London, stating the case ; and 
upon their representation, the secretary for the 
proper department will lay the matter before 
the Sovereign, who will cause the ambassiidor 
of the foreign state, resident in England, to 
write to his court abroad, desiring that orders 
may immediately be given by that government 
that all judicial proceedings against the prisoner 
be stayed, and that he be released. 

It is the duty of a Britisli consul to relieve »• 
distressed British mariners, to allow them 
6e?. daily for tlieir support, to send them home 


in the first British vessels that sail for England, 
and to keep a regular account of his disburse- 
ments, which he is to transmit yearly, or oftener 
if required, to the Navy Office, attested by two 
British merchants of the place ; this is provided 
for by positive enactment, 1 Geo. II. s 2, c. 14, 
s. 12. lie is also to give free passes to all poor 
British subj ects wishing to return home, directed 
to the captains of the Queen’s packet boats, or 
ships of war, requiring them to take them on 
board. 

The consul is not to permit a British mer- 
chant ship to leave the port where he resides 
without her passport, which he is not to grant 
until the master and crew thereof have satisfied 
all just demands upon them ; and for this pur- 
jiose, he ought to sec the governor’s pass of a 
garrisoned town, or the burgomaster’s; unless 
the merchant or factor to whom the shiji was 
consigned will make himself responsible. 

It is also his duty to claim and recover all 
w'recks, cables, and anchors, belonging to British 
s]»ij)s, Ibund at sea by fisbermen or other per- 
sons, to pay the u.siial salvage, and to coin- 
miinicMte a report thereof to the Navy Board. 

The consuls »*iud vice-consuls are, by express 
euaetmout (46 Geo. III. c. 9«S, s. 9), em- 
poAvered to administer oaths in all cases re- 
speiit.ing quaranline, in like manner as if they 
were magistrates of the several toAvns or places 
where they res])eetively reside, and see 6 Geo. 
IV. c. 87, s. 20. It is also laid doAvn that a 
consul is to attend, if requested, all arbitrations 
Avhere property is concemed, betA\*een masters 
of British ships and the freighters, being inhabi- 
tants of the place wheixj he resides. — Chitty's 
Conun. IaiWj vol, i. 58-61. 

Any pc'rson, whether he be a subject of the 
stiite by which ho is appointed, or of another, 
may be selected to fill the office of consul, pro- 
vided be be approved and admitted by the go- 
vernment in whose tendtory he is to reside. In 
most instiinces, however, but not always, consuls 
are the subjects of the state appointing them. — 
McCull. Comm. Diet. 

Consulta ecclesia, a church full or provided 
for. — Cotvel. 

Consultary response, the opinion of a court 
of hiAv on a special case. 

• Consultation, a writ in the nature of a pro- 
cedendo, whereby a cause, having been re- 
moved by prohibition from the ecclesiastical 
court to the king’s court, is returned thither 
again; for if the judges of the king’s court, 
upon comparing the libel with the suggestitm 
of the party, find the suggestion false or not 
proved, and therefore the cause to be wrong- 
fully removed from the ecclesiastical court, 
then upon this consultation or deliberation 
they decree it to be returned, whereupon the 
writ in this case obtained is called a consulta- 
tion. — 24 Edio. I . ; Jteg. Orig. 44. Also a 
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meeting for deliberating or advising with 
counsel. 

Consummate, tenant by courtesy^ is when a 
husband, upon his wife’s death, becomes en- 
titled to hold her lands in fee simple or lee 
tail, of which she was seized during the niar- 
riage, for his own life, provided he has had issue 
by her, capable of inheriting. 

Consummation, the completion of a thing. 

Contango. Contracts for shares on the Stock 
Exchange, London, are made for ready money, 
or for payment on ‘ settling ’ days ; if lor ready 
rnoney, the money is paid immediately ; if for 
time, it is paid on the settling day. The price 
at which stock or shares is sold, to be transferred 
on the next settling day, is called (he ‘ price lor 
account.’ In the London share rnaiket, the 
‘account day’ is generally twice a month. 
The ‘settling day’ is always the day before 
the account day. On the setlTmg day takes 
])lace the business of giving the names of the 
persons lor W'hom brokers have liought, and that 
of carrying over transactions to another day, 
which are called ‘ continuances,’ the commis- 
sion for which is called ‘ contango.’ Foreign 
railway shares are subject to the same rules as 
English shares. And in foreign stock.s, the 
account and settling days arc one and the same. 
8ec Wilkinson's Law of Public Funds, lof), 
et scq. 

Conlernpoi'anea expositio est optima, et fortis- 
Sima in lege,. — 2 Inst. 11. — (A contemporaneous 
exposition is the best and most powerful in 
law.). 

‘ Great regard,’ says Sir Edwru’d Coke, 

‘ ought, in construing a statute, to bo paid* to 
the construction which tlie sjiges of the law who 
lived about the time, or soon aller it was made, 
put upon it, because they were best able to 
judge of the intention of the makers at the time 
when the law was made.’ 

These four points are to be considered in the 
interpretation of all statutes, be they penal or 
beneficial, restrictive of, or enlarging, tlie com- 
mon law : — 1st, what was the common law be- 
fore the making of the act; 2ndly, what was 
the mischief and defect for which the common 
law did not provide ; 3rdly, what remedy the 
Parliament has reaolved and appointed to cure 
the disease of the commonwealth ; and, 4tldy, 
tlie true reason of tlie remedy ; and then the 
office of the judges is always to make such 
construction as shall suppress the mischief and 
advance the remedy. — 3 Hej>. 7. 

Contempt, a disobedience to the rules, oi’ders, 
or procei^ of a court, which has power to punish 
for such offence by attachment. Contempts are 
either direct, which only insult or resist tlie 
powers of the court, or the persons of tlie 
judges who preside there ; or consequential^ 
which, without such gross insolence or direct 
opposition, plainly tend to create a universal 


disregard of their authority. The principal 
instances of either sort are : — (1) Those com- 
mitted by inferior judges and magistrates by 
. acting unjustly, oppressively, and irregularly 
in administering those portions of justice wliich 
are entrusted to their distribution, or by dis- 
obeying any writs issued out from the superior 
courts, by proceeding in a cause after it is put 
a stop to or removed by writ of prohibition, 
“ certiorari, error, supersedeas, and the like. 
(2) Those committed by sheriffs, bailiffs, 
gaolers, and other officers of the court, by 
abusing the process of the law, or deceiving 
persons, or by any aids of oppression, extortion, 
collusive behaviour, or culpable neglect of 
duty. (3) Those committed by attoruies or 
solicitors, who are oflicers (d* their resjiective 
courts, by gross instances of fraud or corrup- 
tion, injustice to their clients, or other dis- 
honest practices. (4) Those committed by 
juiyim*n in collateral matters, relating to the 
ili.Kcharge of tlu'ir olfice, such as making de- 
tiiult wlu*n summoned, refusing to be sworn or 
to give any veriliid, eating or drinking without 
the leave of tb(3 court, and especially at the 
cost of either litigant. (.^i) Those comiiiitted 
by witm‘ss(‘s, by nviking del’ault when sum- 
moned, rel'using to be sivmai or examined, or 
])revari eating in their evidence. (G) Those 
committed by parties to any suit or proceed- 
ing in a. court ; as by disobedience to any rulo 
or order made in tb(3 progress of a cause, by 
non-payment of costs, or by non obscrvaiico 
of awards made rules of court. (7) Those 
committed by any other persons under tho 
degree of a jieer, and even by peers tliemselvcs, 
when enormous and accompanied by violence’. 
— 1 />V. Com. 233. 

Gontenement, a man’s countenance or credit, 
which he has together with, and by reason of,^ 
his lre(‘li<dd ; or, that which is necessary for 
the support and rnaintenaiKie of men, agreeably 
to t heir several fpialities or states of life. 

Contentious business, a term used in the 
Court of l^robatt*, meaning generally the busi- 
ness of obtaining probate or administration 
when there is a contest, as opposed to now-con- 
tentious business when there is no such contest. 

Contentious jurisdiction, jurisdiction to hear 
and determine I'iny matter between party and 
party in an action or other judicial proceeding* 
.Contestation, an issue or controversy. 
Contestatio litis eget terminos contradictarios, 
Jenk. Cent. 117.— (Tlie joinder of issue in a 
suit needs contradictory terms.) 

Contingency with a double aspect, when 
one event only is expressed by the party, and 
two events are clearly in his contemplation. 
This is a construction in favour of the inten- 
tion, that the intention may not be frustrated. 
The general rule is, that an interest to com- 
mence on a contingency shall not take place 
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unless that contingency shall arise. It is in a 
few case.s only that this favour is extended by 
construction. The exception seems to have 
been borrowed from tlie mode in which re- 
mainders are limited, .and the construction 
which the limitations of remainders receive; 
and under wliicli every estate will hike place 
after the preceding estate, without regard to 
the particular time at which, by the words of 
the remainder, the estate is to take place. In 
these cases the court proceeds on the intention 
that the determination of* every j)rior or inter- 
mediate estate shall accelerate the commence- 
ment of the more remote estate. It is on similar 
grounds of intention that the contingency with 
double aspect is allowed ; for it is allowed on 
the idea that, by the intent of the testator, the 
estate limited on a contingency referible to one 
estate, sh.all also take place in case the contin- 
gency should not arise on which the prior gift 
is to vest an interest ; and then, in point of 
law, the contingency has a doulde aspect : 
providing, by expression, for a contingency 
annexed to the interest previously limited, and 
also, by inference and construction of law, for 
the event that the contingency on which the 
prior interest is to vest, shall never arise. 

Mr. Fearne {Cofit. Hein. 373) has the fol- 
lowing passage on this sort of contingency : — 
^However, we are to remember, that Jilthough 
a fee cannot, in conveyances at common law, 
be mounted on a fee ; yet two or more several 
contingent fees may be limited merely as sub- 
stitutes or alternatives one for the other, and 
not to interfere; but so tljat one only take 
effect, and every subsequent limitation be a 
disposition substituted in the room of the 
former, if the farmer should fail of effect. 
Thus in the case of lAHldington v. Khne (1 JaI, 
Raijm. 208), which was a devise to A. for life, 
without impeachment of waste, and if he have 
issue male, then to such issue male and his 
heirs for ever; .and if he die without issue 
male, then to B. .and his heirs for ever ; it was 
held, th.at the first remainder was a contingent 
remainder in fee to the issue of A., and the 
remainder to B. w.as also a contingent fee, not 
contrary lo, or in any degree derogatory from, 
the effect of the former, but by way of substi- 
tution for it. And this sort of alteiaiative 
limitation was termed a contingency with a 
double aspect. For if A. had issue male, the 
remainder was to vest in that issue in fee ; but 
if A. had no issue male, then it was to vest in 
B. in fee ; and these were limitations of which 
the one was not expectant upon, and to take 
effect after the other, but were cotemporary ; to 
commence from tlie same period, not indeed 
together, but the one to take efiect in lieu of 
the other, if that failed.’ 

Contingent legacy, one that is bequeathed 
to a legatee, at twenty-one, or if, when, or 


provided he shall attain twenty-one ; if the 
legatee die before that age, the legacy lapses. 
The 33rd section of 7 Wm. IV. and 1 Viet, 
c. 2G, enacts : — ‘ That where any person, being a 
child or other issue of the testator, to whom 
any real or personal estate shall be devised or 
bequeathed for any estate or interest not 
determinable at or before the death of such 
person, shall die in the lifetime of the testator, 
leaving issue, and any such issue of such 
person shall be living at the time of the death 
of the testator, such devise or bequest shall 
not lapse, but shall take effect as if the death 
of such person had happened immediately after 
the death of the testator, unless a contrary 
intention shall appear by the will.’ 

Contingent remainder, an executory re- 
mainder limited so as to depend on an event or 
condition, which may never happen or be jjer- 
formed, or which may not happen or be per- 
formed till after the determination of the pre- 
ceding estate. 

Four sorts of contingent remainders are dis- 
tinguished under this definition, by Mr. Fearne 
{C'Ont. Hem.')., viz. : — 

1. When the remainder depends entirely on 
a contingent determination of the preceding 
estate itself'., .as, if A. convey by grant to the 
use of B. till C. do such a thing, and after such 
a thing done l.)y the said C. then to the use of 
I-). in fee. The contingency must be such as 
makes it uncertain, not only whether the event, 
on Avhich tlie remainder depend;? for becoming 
vested, determines the preceding estate, but 
whether that event will ever hajipen. If, 
thej’efore, the particular estate is to determine 
by death, such a contingency is excluded from 
this class, because death is an event which must 
certainly happen at some time or other. 

The distinction between contingent remain- 
ders and conditional or contingent limitations 
should be kept in view. Now it is essential to 
an estate in remainder, th.at it should wait the 
regular exjiiration of the particidar estate, and 
should not take effect in possession till that 
ex])iration ; but a conditional limitation takes 
efiect on the happening of an event during the 
continujince of tlie particular estate. 

Let us illustr.ate this : — A limitation to A. 
for his life if he shall so long continue single, 
and then to B. in fee ; B.’s limitation is a re- 
mainder, for whether A.’s life estate expire by 
his death or marriage, the estate is considered 
in law to expire equally at the period fixed for 
its term by the original limitation, since the 
determining event — marriage — is considered 
to be incorporated into, and to make a part of, 
the original limitation, and to form, with it, the 
original measure. 

^ But if the limitation were to A. for life, with 
a proviso that if he married his life estate 
should cease, the case would be different, the 
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event upon which A/s estate was to cease being 
extrinsic, separate, distinct, and collateral to 
the original limitation, and therefore making no 
part of it. The limitation over will then be a 
conditional limitation. 

Butler observes {JP^. C. R. n., p. if*) : — Per- 
haps the difference is artificial, and such as 
common sense alone would not teach ; but, in 
legal construction, arid in several legjil conse- 
quences of great importance to the interests of 
the parties claiming under such limitations, the 
distinction is established. 

2. Where the contingency, on which tlie 
remainder is to take effect, is independeui of^ 
and unconnecMd with, the determination of the 
preceding estate ; as, if a lease be made to A. 
for life, remainder to B. for life, and if B. die 
before A. remainder to C. for life ; here the 
event of B.’s dying before A. does not in the 
least affect the determination of tlie jiarticular 
estate, nevertheless it must precede and give 
cfi’ect to C.’s remainder ; but such event is 
dubious; it may or may not happen, and the 
remainder depending on it is, therefore, cf)n- 
tingent. 

3. Wliere a rcmaind(*r is limited to take 
effect upon an ev'eiit, which, though it cer- 
tairdy must liappcn some time or other, yet 
mag not happen till after the deleiminalion of 
the partienUtr estate', as, if a lense be granted 
to A. B. for life, ami after the death of C. 1). 
the lands to remain to anotlier in fee. It is 
certain that Gi D must die some time or other, 
but his death may not happen till after the de- 
termination of the particular estate by the 
death of A. B., and, tlierelbre, such remaimler 
is contingent. 

The following is an exception to the third 
class of remainders: — 

A limitation to A. for eighty years, if Ik so 
long live, with remainder over, after the death 
of B. to C. in fee. In such a case as this it 
has been held, that, notwithstanding the re- 
mainder over is limited to take eflect on an 
event (B.’s death) which possibly may not 
happen till after the expiration of the preceding 
estate for eighty years, yet as the chance 
against such event happening before the exf)i- 
ration of the preceding term is exceedingly 
small, such remainder shall be considered as 
vested ; and that the mere possibility that a 
life in being may endure for eiiihty years to 
come, docs not amount to a degree of uncertainty 
sufiScient to constitute a contingent remainder. 

4. Where a remainder is limited to a per- 
ron not ascertained, or not in being at the time 
when such limitation is made ; as, if a lease be 
granted to A. for life, remainder to the right 
heirs of B. Now, there can be no such person as 
the right heir of B. until B.’s death (since 
nemo est hceres viventis), which may not 
happen till after the determination of the par- 


ticular estate by the death of A. the tenant for 
life ; therefore such remainder is contingent. 
So, if an estate be limited to two for life, 
remainder to the survivor of them in fee, the 
remainder is contingent, for it is uncertain 
which of them will be the survivor. 

A remainder ( Butleds note {g) to Fearne, 
p. 9) over may be so limited as to depend for 
its vesting on the happening of every kind of 
event, constituting the four sorts of remainders 
mentioned by Mr. Fearne : — - 

As a limitation to A. .until B. return from 
Home, and alter the return of B. and C. from 
Rome and the death of D., to the son of A. in 
tail-male, who shall fiist or alone attain the age 
of twenty-one years. In this case, the remain- 
der to the son of A., so far as it depends on 
B.’s r<!turn Irom Rome, partakes of the nature 
of the first sort of contingent remainders ; so 
1‘ar as it dejiends on C.’s return from Rome, 
partakes of the nature of the second class of 
contingent remainders ; so lar as it depends 
on tilt! decease of D. pai takes of the third class 
of contingent remainders; and solar as it de- 
pendson A.’s haviiig ason who firstor alone shall 
attain the age of tw(‘nty-one years, partakes of 
the nature of tho fiuirth class of contingent 
remainders. 

To the fourth class of remainders the rule 
in Shelley’s case, presents an exception, for 
the remainder being executed in the ancestor, 
cannot bo contingent; exceptions to it also 
occur where a limitation in a devise to the heir 
special of a person living has been adjudged a 
ilescriplio persotw/, or siitlicient designation of 
the. ])(*rson, for tin; remainder to vest, notwith- 
standing the general rule that 7ie?no est haeres 
vireatis. But the testator’s intention, that the 
estate should vest, must bemanitestedin the will. 

As where A. devised land to I. 8. and his 
heirs, during the life only of B., upon tmst to 
jH-rmit and sufi’er B. during his life to receive 
the jn-ofits, he committing no waste, and after 
the decease of B. then to the heirs male of the 
body of B. now living, and to such otljer heirs 
male or female as he tln'reafter should happen 
to have of his body. B. had issue C., a son, 
then living. It was decided that B. took a 
trust estate for lilb, and that the remainder in 
tail vested in C. immediately, and wa.s not con- 
tingent, for that the words ‘ now living ’ made 
the limitation a sufficient designation of the 
person.— 7i?vre/? eft v. Durdant, 2 Ventr. 311 ; 
Fcamie'^s Cont. Rem. 210. 

Again, where there was a devise to tarustees 
for the term of twenty-one years for the pay- 
ment of debts and legacies, remainder to tes- 
tator’s first son in tail male, remainder to the 
heirs male of the testator’s body, and for default 
of such issue to I. S. for ninety-nine years, 
if he should so long live, remainder to his 
first and other sons successively in tail male, 
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remainder to the heirs male of the body of the 
tejstatbr's aunt, E. L., lawfully hegotten, and for 
default of such issue, the reversion and re- 
mainder to the testator’s right heirs. The 
testator gave a legacy to his said aunt, E. L., 
thereby taking notice that she was then living ; 
he also took notice of her having three sons, to 
whom he gave a legacy ; he also gave his heir- 
At-law an annuity out of the lands, and 
legacies to her children. The testator died 
childless, and so did I. S. ; the question then 
was, whether th^ eldest son of E. L. (the said 
E. L. being living at the testator’s death) or 
the testator’s Iieir-at-law, was entitled to the 
land ? It was held that though in the strictest 
legal sense of the word heir, the eldest son of 
E. L. would not be the heir-male of her body 
during her life ; yet the word heir had another 
more general sense, in which it was used for 
heir apparent, in which sense it was applicable 
to him at the time of the testator’s decease, and 
that he took the land ; for the word ‘ begotten ’ 
is tantamount to the phrase ‘ then living.’ — 
Darbison d. Long v. Beaumonty 1 P. Wms, 
229 ; Fearne^s Cont. Mem. 210. 

Another class of exceptional cases arises 
thus : — Suppose A. die leaving issue two sons, 
the elder of whom has issue, an only daughter, 
and dies in his brother’s life-time ; it is obvious 
that, under a limitation to A. and the heirs 
male of his body, A.’s younger son would be 
entitled per formam doni. But A.’s grand- 
daughter is A.’s general heir, and the. point is 
whether, in the case proposed, A.’s younger 
son be sufficiently the heir-mple ot* his body to 
take under the devise, or, whether, to entitle 
himself to take under it, he should unite in 
him the double character of heir-general and 
heir-male of A. It has been adjudged that lie 
need not.m—Goodtitle d. Weston v. BurtenshaWy 
Fearnis Cont. Rem. App. I. 

It is to be partieularly borne in mind, that it 
is not the uncertainty of ever taking effect in 
possession that makes a remainder contingent. 
Upon this point we cannot do better than quote 
Fearne, whose mastery of this difficidt subject 
was pre-eminent. 

He says {Cont. Rem. p. 215), ^ wherever 
there is a particular estate, the determination 
of which does not depend on any uncertain 
event, and a remainder is thereon absolutely 
limited to a person in esse and ascertained ; in 
that case, notwithstanding the nature and 
duration of the estate limited in the remainder 
may be such, as that it may not endure beyond 
the particular estate, and may therefore never 
take effect or vest in possession, yet is it not 
a contingent but a vested remainder. As if a 
lease be to A. for life, remainder to B. for life 
^ dn tail; here, notwithstanding B. may 
die,, or die without issue in the life- 
^d conaequenUy never come into 


possession, yet is his remainder vested in. 
interest, and by no means obmprised in the 
legal notion of a contingent estate. ’ 

In short, upon a careful attention to this sub- 
ject, we shall find, that wherever the preceding 
e^te is jftnited, so as to determine on an event 
which certainly must happen ; and the re- 
mainder is so limited to a person in essey and 
ascertained, that the preceding estate may, by 
any means, detennine before the expiration of 
the estate limited in remainder ; such remainder 
is vested. On the contrary, wherever the pre- 
ceding estate (except in the instances before 
noticed, as exceptions to the descriptions of a 
contingent remainder) is limited, so as to deter- 
mine only on an event which is uncertain, and 
may never happen ; or wherever the remainder 
is limited to a person not m esse or not ascer- 
tained ; or wherever it is limited so as to re- 
quire the concurrence of some dubious uncertain 
event, independent of the deteimination of the 
preceding estate and duration of the estate 
limited in remainder, to give it a capacity of 
tiiking effect ; then the remainder is contingent. 

The common limitation to trustees to preserve 
contingent remainders is a vested remainder. 
In cases of this description, the estate is con- 
veyed to the use of A. for life ; and after the 
determination of tliat estate by forfeiture or 
otherwise, in his lifetime, to the use of B. and 
his heirs during the life of A., in trust for A., 
and to preserve the contingent remainders ; and, 
after the decease of A. to the use gf the first and 
other sons of A. successively in tail male. Here 
the preceding estate may determine by one of 
two, modes, A.’s forfeiture of his life estate, or 
A.’s decease ; the eshite of the trustees is to 
take efiect in the first event, and is not to take 
effect in the second. The remainder to the 
trustees may therefore appear to be of that sort 
which is contingent, from its depending on the 
preceding estate’s determining in a particular 
manner. 

The judges held {Smith d. Dormer v. Parh- 
hursty 18 Vin. 413 ; 4 Bro. Cas. Par. 353) 
that, in every case, where an estate is given to 
A. for life, the grantor has an interest remaining 
in him to enter upon the estate, if it should 
determine by any act of the tenant amounting 
to a forfeiture ; that this right is inherent in fhe 
grantor, from the nature of the estate itself, and 
may be conveyed to the trustees ; and tkat, 
when it is conveyed to them, it becomes a legal 
estate in remainder, and vests in them as such. 
On this ground, the usual limitation to trustees 
for preserving contingent remainders is held to 
confer on them a vested estate. 

The interposition of trustees to preserve con- 
tingent remainders has been rendered imneces- 
sg^ry in three cases by the 8 9 Viet. c. 106, 

s. 8, which enacts * that a contingent remainder 
existing at any time after ^e 31st day of Be* 
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member, 1844, ahall be, and, if created before 
the passing of this act, shall be deemed to have 
been, capable of taking effect, notwithstanding 
the determination by forfeiture, surrender, or 
merger of any prece^ng estate of freehold in the 
same manner, in all respects, as if such determi- 
nation had not happened.’ — Prest, Conv» 403. 

Contingent remainders are not preserved by 
this statute in all possible cases of the determi- 
nation of the particular estate ; they are only 
preserved against those destructive acts by or 
with the concurrence of the owner of the par- 
ticular estate which prematurely determine it. 
A contingent remainder still fails of effect, if 
the particular estate regularly and naturally 
expire before the contingency happens, upon 
wliich the remainder vests ; to obviate which 
trustees to preserve the contingent remainder 
should in such a case be interposed. 

In those cases where contingent remainders 
are interposed between a particular estate and 
other limitations over, if the contingent re- 
mainder be not in fee, but for life or in tail, the 
subsequent remainder may be vested, provided 
it be made to a person in esse. So a subsequent 
contingent remainder may become vested in 
interest before a preceding one, which will be 
no obstruction to its so vesting. But where 
there is a contingent limitation in fee absolute, 
no estate limited afterwards can be vested 
(Pearne's Cant. Rem. c. i. s. 8), But a con- 
tingent determinable foe, devised in trust for 
some special purpose only, will not prevent a 
subsequent limitation to one in esse from being 
vested. Where estates are subjected to a general 
power of appointment in the first taker «vith 
remainders over in default of such appointment, 
the power does not suspend the remainders from 
vesting. 

Contillgeilt uses. These properly take effect 
as remainders, and in imitation of contingent 
remainders. Where an estate is limited pre- 
viously to a future use, and the future use is 
limited by way of remainder, it is subject to the 
rules of the common law, which are, that a vested 
estate of freehold must precede in order to sup- 
port the remainder, and that a remainder must 
vest either during the existence of such pre- 
ceding estate, or eo instanti that it determines. 
And herein these contingent or springing uses 
(for they have been called by both epithets, and 
without any gi’eat inconsistency, although it 
creates difficulty in regard to their distinctive 
classification) differ from executory devises, 
which latter do not require any particular estate 
to support them ; that by them a fee-simple or 
other less estate may be limited after a fee- 
edmple, and that a remainder may be limited of 
a chattel interest, after a particular estate for 
liffi created in the same. The following is an 
example of a contingent use : A use to the first 
unborn son of A., aft^ a previous limitation to 


A. for life or ffir years, determinable on his life? 
for this does not answer to the notion of either 
a shifting or a springing use. To create a good 
springing use, it must be limited at once, inde- 
pendently of any preceding estate, and not by 
way of remainder, for if so, it is then a con- 
tingent and not a springing use, and subject to 
the laws governing contingent remainders. 
Thus springing uses are confined within very 
narrow limits, and fViture or contingent uses 
are ])laced on exactly the same footing with 
contingent remainders. .Although shifUng or 
secondary uses cannot be classed with future 
or contingent uses, because of the different 
modes by which they take effect, yetf as a 
shifting use, when created, may in point, of 
limitation, be like a contingent remainder, it 
will, in that case, as well as a strict contingent 
use (which does not take effect in derogation 
of any other estate), be subject to the same laws. 

Continual claim, abolished by 3 & 4 Wm* 
IV. c. 27, s. 11. 

Continuance, notice of trial Jy, when notice 
of trial in London or Middlesex has been given, 
and the plaintiff is not ready to proceed, then, 
instead of count;ermanding his notice, he may 
continue it to any .sitting (in or after term), by 
giving notice of trial by continuance four days 
before the time mentioned in the notice of 
trial or inquiry, unless short notice of trial or 
inquiry has been given, in which case two days’ 
pi-evious notice shall be sufficient, unless other- 
wise ordered by the Court, or a Judge, or by 
consent (R. 36, //. T. 1853). It can be given 
only once in a tarm. It j;annot be given after 
the plaintiff has countermanded his notice of 
trial. — 1 Chit. Arch, hy Pren. 316. 

Continuances. The entry of them is abolished 
by rule of all the courts. — T. T. 1863, r. 31. 

Continuando, a word used in a special de- 
claration of trespass wdien the plaintiff would 
recover damages for several trespasses in the 
same action ; iind, to avoid multiplicity of 
actions, a man may in one action of trespass 
recover damages for many trespasses, laying 
the first to be done with a continuando to the 
whole time in which the rest of the trespasses 
were done ; which is in this form, continuando 
(by continuing the trespasses aforesaid, &C., 
from the day aforesaid, &c.) until such a day, 
including the last trespass . — Termes de la Ley* 

Contraband [fr. contra* Lat., against, and 
hando* ItaL, edict], such goods as are prohibited 
to be imported or exported, bought or sold, 
either by the laws of a particular state or by 
special treaties ; also a term applied to deifignate 
that class of commodities which neutrals are not 
allowed to carry during war to a bdffigerent 
power. 

It is a recognised general principle of the law 
of nations, that ships may sml to and trade with 
all kingdoms, countries, and states in peace mtli - 
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the princes or authorities whose flags they bear ; 
and that they are not to be molested by the 
ships of any other power at war with the country 
with which they are trading, unless they engage 
in the conveyance of contraband goods. But 
great diflSculty has arisen in deciding as to the 
goods comprised in this term. 

In order to obviate all disputes as to what 
commodities should be deemed contraband, they 
have sometimes been specified in treaties or 
conventions. But this classification is not al* 
ways respected during hostilities ; and it is 
sufficiently evident that an article which might 
not be contraband at one time, or under certain 
circumstances, may become contraband at 
another time, or imder diflererit circumstances. 
It is admitted on all hands, even by Mr. Hub- 
ner, the great advocate for the fi*eedom of 
neutral commerce, that everything that may be 
made directly available for hostile purposes is 
contrsiband, as arms, ammunition, horses, tim- 
ber for ship-building, and all sorts of naval 
stores. The greatest difficulty has occurred in 
deciding as to provisions, which are sometimes 
held to be contraband, and sometimes not. 
Lord Stowell has shown that the character of 
the port to which the provisions arc destined 
is the principal circumstance to be attended to 
in deciding whether they are to be looked upon 
as contraband. A cargo of provisions intended 
for an enemy’s port, in which it was known 
that a warlike armament was in preparation, 
would be liable to arrest and confiscation ; 
while, if the same cargo were intended for 
a port where none, but morchantmen were 
fitted out, the most that could be done would 
be to detain it, paying tlie neutral the same 
price for it as he would have got from the 
enemy. 

The right of visitation and search is a right 
inherent in all belligerents ; for it would be 
absurd to allege that they had a right to pre- 
vent the conveyance of contraband goods to an 
enemy, and to deny them the use of the only 
means by which they ctin give effect to such 
right. — Vattelj b. 3. c. vii. s. 114. The object 
of the search is twofold ; first, to ascertain 
whether the ship is neutral or an enemy, for 
the circumstance of his hoisting a neutral flag 
affords no security that it is really such ; and, 
secondly, to ascertain whether it lias contraband 
articles, or enemies’ property on board. — 
McCull. Comm. Diet. 

Contracausator, a criminal ; one prosecuted 
for a crime. 

Contract, an agreement between competent 
parties, upon a legal consideration to do, or to 
abstain from doing, some act. In its widest 
sense it includes contracts of record and spe- 
ioialtiesy but the term is usually employed to 
da^Kiate only simple or parol obligations, 

T®rbal and un- 


wi’itten contracts, but all contracts not of record 
nor under seal. 

Contracts are divided into three classes • 
1st, contracts of record, such as judgments, 
recognisances, and statutes staple ; 2nd, special- 
ties, which are under seal, such as deeds and 
bonds ; 3rd, simple contracts, or contracts by 
parol. There is no such fourth class as con- 
tracts in writing, distinct from verbal and sealed 
. contracts ; both verbal and written contracts 
are included in the class of simple contracts, 
and the only distinction between them is in 
regard to the mode of proof. 

Every contract is founded upon the mutual 
agreement of the parties ; when the agreement 
is formal, and stated either verbally or in 
writing, it is usually called an express contract ; 
when the agreement is matter of inference and 
deduction it is called an implied contract. 

Contracts are tilso distinguished into executed 
and executory ; executed^ where nothing re- 
mains to be done by either party, and where 
the transaction is completed at the moment that 
the agreement is made ; as where an article is 
sold and delivered, and payment therefor is 
made on the spot ; executory ^ where some future 
act is to be done ; as where an agreement is 
made to build a house in six months; or to 
do an act on or before some future day ; or to 
lend money uj>on a certain interest, payable at 
a future time. 

There is .also one other distinction, namely, 
that between entire and severable contracts. 
An entire contract is one, the consideration of 
which is entire on both sides. The entire ful- 
filmwit of the promise by either is a condition 
precedent to the fulfilment of any part of the 
promise by the other. Whenever, therefore, 
there is a contract to pjiy a gross sum for a 
certain and definite consideration, the Contract 
is entire. A severable contract is one, the con- 
sideration of which is, by its terms, susceptible 
of apportionment on either side, so as to cor- 
respond to the unascertained consideration on 
the other side, as a contract to pay a person the 
worth of his services so long as he will do 
certain w'ork ; or to give a certain price for 
every bushel of so much corn as corresponds 
to a sample. — Chitty on Contracts; Smith on 
Contracts ; Story on Contracts ; 1—12 ; Po- 
thier on Contracts. 

Contract of benevolence, a contract made 
for the benefit of one of the contracting parties 
only, as a mandate or deposit. 

Contractus est quasi actus contra actum. — 2 
Co. 1 5 . (A contract is, as it were, act against act.) 

Contractus ex turpi causd vel contra honos 
mores, nullus. — Hob. 167. — (A contract arising 
out of a base consideration, or against morality, 
is null.) 

Contoafoction, a counterfeiting. — Blount. 
Contra formam oollationie, a writ that 
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issued where lands given in perpetual alms to 
lay houses of religion^ or to an abbot and con- 
vent, or to the warden or master of an hospital 
and his convent, to find certain poor men with 
necessaries, and do divine service, &c., were 
alienated, to the disherison of the house and 
church. By means of this writ the donor, or 
his heirs, could recover the lands. — Reg. Orig. 
238; 

Contra formam feoffamenti, a writ that lay ^ 
for the heir of a tenant, enfeoffed of certain 
lands or tenements, by charter of feoffment from 
a lord, to make certain services and suits to his 
court, who was afterwards distrained for more 
services than were mentioned in the charter.— 
Reg. Orig. 176; Old. Nat. Br. 162. 

Contra formam statuti {contrary to the fot'm 
o f the statute in such case made and provided'). 
The usual conclusion of every indictment, &c. 
brought for an offence created by statute. — 7 
Geo. IV. c. 64, s. 20 ; 14 & 15 Viet. c. 100, 

8. 24 ; 4 Steph. Com. 457. 

Contra negantem principia non est dispu- 
tandum. — Co.Litt. 43.— (Against one denying 
principles there is no disputing.) 

. Contra ?io?i valentem agere nulla currit pree- 
scriptio. — (No prescription runs against a per- 
son unable to act.) 

Contra pacem {against the peace). It is 
generally necessary, in all indietj^ents whatso- 
ever, to allege that the offence was committed 
against the peace of our Lady the Quetiii. The 
omission of thqse words docs not render an in- 
dictment, information, inquisition, or present- 
ment insufficient. — 14 & 15 FVc^. c. 100, s. 24; 

4 Steph. Cons. 457. • 

Contra veritatem lex nunquam aliquid per- 
rnittit. — 2 Inst. 252. — (The law never suffers 
anything contrary to tnith.) 

Coniptmandatio placiti, a respiting or 
giving a defendant further time to answer, or 
a countermand of what was formerly ordered. — 
Beg. H. I. c. 59. 

Contramandatum, a lawful excuse, which 
a . defendant in a suit by attorney alleges for 
himself, to show that the plaintiff has no cause 
of complaint. — Blount. 

Contrapositio, a plea or answer. 

Contrarients, those who are opposed to the 
government, but are neither rebels nor traitors. 

Contrariorum contraria est ratio.'-^Hoh, 344. 
(The reason of contrary things is contrary.) 

Contratenere, to withhold. 

Contravention, the action founded on the 
breach of law-burrows. — Scotch Diet. 

. Contrectatio rei alienoe^ animo furandi^ est fur- 
tum.^Jenh. Cent. 132 — (The touching or re- 
moving of another’s property, with an intention 
of stealing, is theft.) 

Contribution, the performance by each of 
two or more persons, jointly liable by contract 
or otherwise, of his ^are of the liability. It 


frequently arif»8 between sureties, who are 
bound for the same principal, when upon his 
default, one of them is compelled to pay the 
money, or to perform any other obligation 
for which they all became bound ; the surety, 
who has paid the whole, being entitled to re- 
ceive contribution from all the others for what 
he has done, in relieving them fiH>m a common 
burthen. Contribution amongst sureties may 
in general be enforced as well in courts of law 
as in equity ; but in some cases the remedy is 
more extensive in equity thdn at law. Thus, 
8uppo.se there are three sureties in a bond for 
3,000/., and one of them has been obliged to 
pay the whole debt, ne could at law only sue 
one of the sureties for his third, viz., 1,000/., 
although the other surety had become bank- 
rupt ; but in equity he might compel the . 
solvent surety to contribute 1,500/., the moiety 
of the entire sum . — Peter y. Richy 1 C. C. 821. 
And the remedy is more complete and eftectual 
in equity when an account and discovery are 
wanted, or where the number of the parties 
interested would occasion a multiplicity of 
actions. If one of the sureties die, the remedy 
at law lies only against the surviving sureties, 
whereas in efiuity, it may be enforced against 
the rcprc.sentative of* the deceased surety, who 
may be compelled to contribute. 

The claim of contribution has its foundation 
in the clearest principles of natural justice; for 
as all ^ire equally bound, and are equally re- 
lieved, k, seems but just that, in such a case, 
all should contribute, in proportion, towards a 
benefit obtained by all, according to the maxim, 
Qni sentit commoduniy sentire debet et onus. 
The doctrine is founded also upon morals, 
since no one ought to profit by another 
man’s loss, where he himself has incurred a 
like responsibility. Any other rale would put 
it in the power of the creditor to select his own 
victim ; and upon motives of mere caprice or 
fiivouritism, to make a common burthen a 
gross per.sonal oppression. 

Legatees are sometimes compelled to reflmd 
and contribute for the payment of debts. In 
like manner, contribution lies between partners 
for any excess, which has been paid by one 
partner beyond his share, if, upon the winding- 
up of the partnership afiairs, such a balance ' 
appears in his favor ; or if, upon a dissolution, 
he has been compelled to pay any sum for 
which he ought to be indemnified. It also 
lies between joint-tenants, tenants-in-common, 
and part owners of ships and other chattels, 
for all charges and expenditures incurred 
for the common benefit.—! Story's Equity, 
393-415. 

Contribntione fotoienda, a writ that lay 
where tenants-in-common wei« bound to do 
some act, and one of thmn was put to the 
whole burthen, to compel the rest to make 
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tbeir contribution.- — Reg. Orig. 175 ; F.N.B. 
162. 

ContiibTltory, a person liable to contribute 
to the assets of a Joint Stock Company in the 
event of the same being wound up. See 25 & 
26 Viet. c. 89, 8s. 74-78. 

Controller [ft*, contrerolle, Fr., the copy 
of a roll of accounts], an overseer or officer ap- 
pointed to examine and verify the accounts of 
other officers. See 5 & 6 Viet. c. 103. 

Gontubemiuin, the union of slaves with 
their master’s consent; the children of such 
unions were the property of their parents’ 
owners. — Sand. Just. 118, 418. 

Contumaoe capiendo. Excommunication 
in all cases of contempt in the spiritual courts 
is discontinued by 53 Geo. III. c. 127, s. 2, and 
in lieu thereof, where a lawful citation or 
sentence has not been obeyed, the Judge shall 
have power, after a certain period, to pronounce 
such person contumacious and in contempt, 
and to signify the same to the Court of Chan- 
cery, whereupon a writ de contumaoe capiendo 
shall issue from that court, which shall have 
the same force and effect as fonncrly belonged, 
in case of contempt, to a writ de excommunicato 
capiendo.— & 3 Wm. IV. f. 93 ; 3 & 4 Viet. 
c. 93. 

Contumacy, a refusal to appear in court 
when legally summoned ; or disobedience to 
the rules and orders of a court. 

Convent, the fraternity of an abbey or 
priory, as societas is the number of feHows in 
a college. 

Conventicle, a private assembly or meeting 
for the exercise of religion ; the word was at 
first an appellation of reproach to the religious 
assemblies of Wickliffc in the reigns of Edward 
III. and Richard II., and is now usually applied 
to a meeting of dissenters fretm the established 
church. As this word in strict propriety de- 
notes an unlawful assembly, it cannot be justly 
applied to the assembling of persons in places 
of worship licensed according to the requisitions 
of law. 

Conventicle Act, 22 Car. II. c. 1, repealed 
by 52 Geo. III. c. 155 ; 3 Steph. Com. 56, 60. 

Conventid, an agreement or covenant. 

, Convention, an extraordinary assembly of 
the Houses of Lords and Commons, without the 
assent or summons of the Sovereign. It can 
only be justified ex necessitate rei^ as the Par- 
liament w'hich restored Charles II. and that 
which disposed of the crown and kingdom to 
William and Mary. 

Conventio privatorum non potest publico juri 
derogate . — Wing. 746. — (An agreement of 
private persons cannot affect public right.) 

Conventio vincit legem. — Dig 2. — (An agree- 
ni^t overcomes law.) 

I^ventlonal eetates, those freeholds not of 
or^estatesr^r life, which ai^e created 


by the express, acta of the parties, in contradis- 
tinction to those which are legal and arise from 
the operation and construction of law. 

ConventioXLe, a writ for the breach of any 
covenant in writing, whether real or personal. — 
Reg. Orig. 115 ; F. N. B. 145. 

Conventions with America, France and 
Denmark as to the apprehension and extra- 
dition of fugitive offenders. See 6 & 7 Viet. 
,,co. 75, 76, amended by 8 & 9 Viet. c. 120; 
and 25 & 26 Viet. c. 70. 

Conventual church, that which consists of 
regular clerks, professing some order of reli- 
gion ; or of dean and chapter, or other societies 
of spiritual men. 

Conventuals, religious men united in a 
convent or religious house. — Cowel. 

Conversion, the wrongful appropriation of 
the goods of another. Where a person finding 
the goods of another, or having them in his 
possession, applies or converts them to his own 
use, without the owner’s oopsent, the owner 
may maintain an action of trover and conver- 
sion against him. Refusal to restore the go.ods 
is primd facie sufficient evidence of a conver- 
sion, though it does not amount to a conversion. 
10 Rep. 56. 

Conversion of property. From trusts, 
there is derived an e(piit:able principle, relative 
to the constrjictive conversion of property, 
which is this: — That money directed to be^ 
employed in the purchase of realty, and realty 
directed to be sold and turned intp money, are 
considered in equity as that species of property 
into which they arc directed to be converted ; 
and this, in whatever manner the direction is 
given ; whether by will, by contract, marriage 
articles, settlement, or otherwise ; and whether 
the money is actually deposited, or only cove- 
nanted to be paid, or whether the ipnd is 
actually conveyed, or only agreed to be con- 
veyed {Fletcher v. Ashbumer, 1 Bro. C. C. 
497). This principle is governed by the doc- 
trine of equity, that that which ought to be 
done shall be deemed as actually done. 

The property thus equitably transmuted by 
anticipation will possess all the qualities, inci- 
dents and peculiarities of that kind of property, 
into which it is destined to be changed. See 
3 & 4 Wm. IV. c. 74, s. 71. 

But the beneficiary may elect to take the 
property in the shape it then is, before the 
actual conversion takes place. Slight evidence 
of an intention so to elect will be sufficient. 
When a person entitled to the fee-simple of an 
estate to be purchased with trust money, 
without requiring the purchase to be com- 
pleted, causes the securities for the money to . 
be changed in the name of a trustee, in trust 
for himself, his executors and administrators 
{Lingen v. Sowrapf 1 P. W. 172) ; and where 
a person entitled absolutely to the money to; 
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arise by the sale of real estate) mi^es a lease 
of the estate itself, reserying rent payable to 
him, his heirs and assigns {Crabtree v. Bramble^ 
3 Atk. 380) ; these circumstances have been 
considered to amount to an election. 

The nature of the fimd cannot be altered by 
the election of a trustee or an infant. 

Conveyance, an instrument which transfei*8 
property from one person to another inter vivoSy 
or after the death of the person transferring ; 
the former is accomplished by deed, record, 
or special custom; the latter by will. See 
Deed. 

Gonveyanoers, persons who being neither 
barristers nor solicitors, nor proctors, employ 
themselves solely in the preparation of deeds 
or assurances of property. They must take 
out yearly a certificate upon which a stamp 
duty of 9/. is payable if they reside within ten 
miles from the General Post Office, or in the 
city of Dublin, or within three miles thereof, 
and 6/. if they^reside elsewhere. — 16 & 17 
Viet. c. 63. 

Conveyancing, in its more precise and 
technical sense may be considered as the 
Wence, and also as the art of alienation. If, 
by an investigation of the laws of property, we 
elicit and systematize the principles which 
govern the disposition, we are then compacting 
the science. The science of alienation, there- 
fore, may be defined a systematic statement of 
the principles of alienation. To apply these 
principles tq^, practice, by means of appropriate 
instruments or conyeyances, constitutes the art 
of alienation. 

Conveyancing counsel. The Lord Chan- 
cellor may nominate any number of convey- 
ancing counsel in actual practice, not less than 
six, who have practised as such for ten years at 
least, "to be the conveyancing counsel upon 
whose opinion the court or any judge thereof 
may act in any of the cases mentioned in the 
40th sect, of 15 & 16 Viet. c. 80, .and may 
supply vacancies in such list from time to time, 
and distribute the business among such counsel, 
in such order and manner as to the Lord 
Chancellor seems fit. — Smi. Ch. Pr. 506. 

Convicia si irasaaris tua divulgas^ spreta 
exolescunt, — 3 Inst. 198. — (If you be moved 
to anger by insults you publisli them, if des- 
pised they are forgotten.) 

Couvicium, anything which publicly insults 
another.— Law. 

Convict, a person found guilty of a crime or 
offence alleged against him, either by a verdict 
of a jury or other legal decision. 

Conviction, the act of a legal tribunal ad- 
judging a person guilty of a criminal offence. 

Convitium convitio tegere est lutum Into porri- 
gere.-^l Buis. 86. — (To cover reproach "viith 
i^proach, is to heap mud upon mud.) 

ConVivinm, the same among the laity as 


procuraiio with the cletgy, viz. when a tesAH^ 
by reason of his tenure, is bound to provide 
meat and diink for his lord once or oftener in 
the year.— 

Convocation, an assembly of the cler^ of 
England, of which there is one in each province. 
Its purpose is stated to be the enactment of 
canon law, subject to the license and authorit^^ 
of the sovereign, and the examination and 
censure of all heretical and scliismatical books 
and persons. From its judicial proceedings 
an appeal lies to the Queen in couhcil, by 2 & 
3 Win. IV. c. 92. It is held during the session 
of Parliament, and is convened by the sove- 
reign. It consists of an upper and a lower 
hou.se in the province of Canterbury; in the 
upper sit the bishops, and in the lower the 
inferior clergy, who are represented by their 
proctors, and all the deans and archdeacons. 
In York, the convocation consists of one house 
only. Convocation, by express license from the 
sovereign, may legwlato by making canons— 
but, except in one instance in the year 1861, it 
has long ceased to exercise any legislative 
power. See 2 Steph. Com. 545. 

Convoy, ships of war which accompany mer*- 
chantmen in time of war, to pi*otect them from 
the attacks of the'enemy. There are five things 
essential to sailing with convoy : — ^viz. (1) It 
must be with a regular convoy under an officer 
appointed by government ; (2) it must be from 
the place of rendezvous appointed by govern- 
ment ;* (3) it must be a convoy for the voyage ; 
(4) the master of the ship must have sailing 
instructions froyi the commanding officer of the 
convoy ; (5) the ship must depart and continue 
with the convoy till the end of the* voyage, 
unless separated by necessity. — Abbott on Ship- 
ping, pt. 3, c. iii. ; Marshall on Insurance, book 
J, c. ix. s. 5 ; 43 Geo. Ill, c. 57. Also a body 
of troops, which accompanies provisions, am- 
munition, or other property, for protection. 

Conusance of pleas, a privilege that a city 
or town has to hold pleas. See CoGNl^^NCB. 

Conusant [fr. connaissant, Fr.], knowing, or 
understanding. 

Coolies, Cooly, porter, laborer. — Indian. 

Co-operation, the combined action of num- 
bers. It is of two distinct kinds (.1) Such 
co-operation as takes place when several persons^ 
help each other in the same employment ; (2) 
such co-operation as takes place when several 
persons- help each other in different employ- 
ments. These may be termed simple co-opera- 
tion and complex co-operation.— 1 Milfs Pol. 
Eco. 142. 

Coopertio, the head or branches ^ a tree 
cut down ; though coopertio arborwrn is rather 
the bark of timber trees fell^i ^d the chumps 

and broken wood Cowel. 

Coopertura, a thicket or covert 
Coparceners, or Parceners, a t^anejf w^jeh 
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arises when an inheritable estate descends 
iixini the ancestor to several persons possessing 
an equal title to it. It arises by act of law only, 
i. e. by descent, which, in relation to this sub- 
ject, is of two kinds : — (1) Descent by the 
common law, which takes place where an 
ancestor dies intestate, leaving two or. more 
females as his co-heiresses; these, according to 
the canon of real property inheritance, take 
altogether as coparceners or parceners, the law 
of primogeniture not obtaining among women 
in equal relationship to their ancestor; they 
are, however, deemed to be one heir ; and (2) 
Descent by particular custom, as in the case of 
gavelkind lands, which descend to all the 
males in equal degree, as the sons, brothers, or 
uncles of the deceased intestate ancestor ; in 
default of sons, they descend to all the daughters 
equally. ^ 

Coparcenary relates to the estate — joint 
tenancy to the person. Hence a man may be 
coparcener with himself. Suppose two moieties 
of an estate to descend upon the same indi- 
vidual, one from his father, and the other from 
his mother, he may fairly be .iaid to j^ossess 
the estate in coparcenary ; for on his death 
without lineal descendants, ^one moiety will 
descend to his heir on the part of his father, 
and the other to his heir on the part of his 
mother. 

Coparceners have a unity, though not an 
entirety, or necessarily an equality of interest ; 
if there be two only, each is proj^erly entitled 
to the whole of a distinct moiety ; and being 
seised in moiety there is no Jus accrescendi 
between them, for on the death of one of them 
intestate,* her moiety descends to her heir-at- 
law, who holds, subject to courtesy (if any), 
with the surviving parcener in coparcenary, 
although such heir may be a male, and a 
collateral. Indeed their estates are held in 
coparcenary, so long as they claim by descent. 
As soon as any part is severed, by conveyance 
from the title of the remaining part, the part 
so severed will be held in common. 

Between the alienee and the other co- 
parceners there will be a tenancy in common. 
The remaining coparceners will, as between 
themselves, continue to hold in coparce- 
nary. 

They are seised both jointly and severally, 
and possess a unity of title, but the estate may 
vest in them at different periods. 

Coparcenary is like joint-tenancy so far as 
the same unity of title and similarity of interest 
is common to both, but they differ in this, that 
while coparceners always must claim by 
descent (for if two sisters purchase an estate 
to hold to them and their heirs, they are not 
paxqeners, but joint-tenants), joint-tenants 
alwiys claim by act of parties. 

Oo^^anary* is intermediate in its nature 


between joint-tenancy and tenancy in common. 
There is a unity of title, but no benefit of 
survivorship; for the share of a coparcener 
dying seised descends to her heir, who holds 
it also as a coparcener. A joint-tenant cannot 
convey his share to his companion by feoffment, 
because each is supposed to be equally seised 
of the whole ; but he may convey it by release. 
Tenants in common, on the contrary, may con- 
vey to one another by feoffment, but not by 
mere release. But coparceners may adopt 
either mode. 

This estate may be dissolved in any of the 
following modes : — ♦ ■ 

(1) By a deed of partition, as 

(a) Where coparceners agree to divide the 
estate into equal parts in severalty, each to 
have a detenninate portion. 

(/3) Where they appoint some third person 
to divide the estate, and after a division by him, 
each coparcener, according to seniority of age, 
or as shall be agreed betwef^n them, selects 
her own portion. The privilege of seniority is 
in this case personal ; for if the eldest sister be 
dead, her issue shall not choose first, but the 
next sister. But if an advowson descend in 
coparcenary, and the sisters cannot agree in the 
presentation, the eldest and her issue, nay, her 
hu.sband, or her assigns, shall present alone, 
before the younger. And the reason given is, 
that the former privilege, of priority in choice 
upon a division, arises from an act of her own, 
the agreement to make partition,* and, there- 
fore, is merely personal ; the latter, of present- 
ing to the living, arises from the act of the law, 
and is annexed not only to her person, but to 
her estate also. 

(y) Where the eldest coparcener divides the 
estate, in which case she takes the portion 
remaining after her sisters have made their 
choice. 

(S) When they agree to cast lots for their 
shares. 

(2) By the alienation of one of the parties, 
which destroys the unity of title. 

(3) By all the estate at last descending to 
one person, which reduces it to a severalty, 
and 

(4) By a compulsive partition under a de- 
cree in Chancery. — Co. Litt. 163, et seq . ; 

1 Steph. Com. 351. 

Copartnership, the having an equal share in 
any matter or business. 

Cope, a custom or tribute due to the’" crown, 
or lord of the soil, out of the lead-mines in 
Derbyshire ; also a hill, or the roof and cover- 
ing of a house. 

Copeman, or copesman. 

Copesmate [fr. koopTuanj Du., fr. koopj 
chaffer, exchange], a merchant, a partner in 
merchandise. 

Copia libeUi deliberanda, a writ that lay 
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where a man could not get a copy of a libel at 
the hands of a spiritual judge, to nave the same 
delivered to him. — Heg. Orig. 51. 

Coppa, a crop or cock of grass, hay, or corn, 
divided into titheable portions, that it may be 
more fairly and justly tithed. 

Copulatio verborum indicat acceptationem in 
eodem sensu.-—~Bac. vol. iv. p. 26. — ( The cou- 
pling of words shows their acceptation in the 
same sense.) 

Coppice, or Copse [fr. couper^ Fr., to cut] a 
small wood, consisting of underwood, which 
may be cut at twelve or $fteen years' gi’owth 
for fuel. 

Copy [fr. ic(}7roff, Gk., labor, according to 
Junius, because to copy another’s writing is 
very painful and laborious], the transcript or 
double of an original writing, as the copy of a 
patent, charter, deed, &c. 

Copyhold, a base tenure founded upon im- 
memorial custom and usage ; its origin is un- 
discoverable, but it is said to be the ancient 
villeinage modified and changed by the com- 
mutation of base services into specified rents, 
either in money or money’s worth. 

A copyhold estate is a parcel of the demesnes 
of a manor held at the lord’s will, and according 
to the custom of such manor. The tenant may 
have the &(m\Qquantities of interest in this tenure, 
as he may enjoy in freeholds, as an estate in 
fee-simple or (by particular custom) fee-tail, or 
for life, and he may have only a chattel-interest, 
as an estate for years in it. By the custom of 
some manors,’'thi5 estate devolves upon the heir 
on the ancestor’s death, and is called a copy- 
hold of inheritance. As far as the quantity 
and modincation of interest are concerned, the 
tenant’s estate partakes of the nature of a free- 
hold, but because it is held by a base instead 
of a free tenure, it is called a copyhold. View- 
ing his estate, then, through the medium of its 
holding or tenure, the tenant is merely a 
tenant-at-will ; but it is to be remarked, that 
this tenancy at-will must be according to 
custom, which always regulates the copy- 
holder’s interest, upon which interest the lord 
has no power whatever to encroach. Free 
copyholds or customaiy freeholds, however, are 
held according to the custom of the manor, and 
altogether independently of the will of the lord, 
while copyholds of base tenure are held merely 
at the lord’s wUl. The law certainly considers 
the freehold to be in the lord (except in the 
case of strict customary fi:eeholds, when the 
freehold is in the tenant), and the tenant to 
possess his customary estate according to the 
quantity of interest it is indlided he should 
possess, but the law will protect the copyholder, 
and will not permit him to be at the will or 
wayward caprice of the lord. ^ 

There are four circumstances necessary to* 
the existence of a copyhold estate: — (1) A 


manor; (2) a court; (8) the land must be 
parcel of the manor ; and (4) it must have 
been demised or demisable by copy of court 
roll from time immemorial. 

A manor is essentially necessary, . for all 
copyholds must be parcels of manors ; and so 
is a comrt, for % copyholder has no other evi- 
dence of his title than the rolls of the court, 
which he can inspect and take copies of to use 
as he may think proper; and the Court of 
Queen’s Bench will order the lord to allow 
such inspection, and if the lord theft refuse, he 
will be attached. There are two courts inci- 
dent to every manor, a court baron or free- 
holders’ court, and ;• customaiy court, which 
only relates to the copyholders, who form the 
homage and transact the necessary business, 
the lord or his steward presiding as judge. 
Although tliese courts are essentially distinct, 
yet they are usually held at the same time, 
and the same roll serves to record the proceed- 
ings of both. In the court baron the suitors 
are judges. In the customary court the 
suitors are assistants to the lord) or his steward, 
who is the judge. It is obvious that the lands 
granted must be parcel of a manor, seeing that 
a copyhold is part of the demesnes of a manor, 
but it is not absoliitely necessary that the lands 
should continue parcel of the manor. And 
because this tenure derives its whole force 
from custom, the lands must have been de- 
misable by copy of court roll from time imme- 
morial, ^or the two pillars, upon which every 
custom rests, are common usage and existence 
time out of mind. No copyhold estate can, 
therefore, be created at the present day* 

Copyhold customs are divided into two 
species: — (1) General^ which extend to all 
manors in which there are copyholders, and 
are warranted by the common law, and of 
which the courts of law take judicial notice, 
without being specially pleaded; and (2) Par- 
ticular^ which prevail in 8()me manors only, 
and which must be specially pleaded. They 
are construed strictly, and when they are con- 
trary to reason, morality, or justice, or cannot 
be reduced to a certainty, the courts will not 
give effect to them. 

The following services and incidents are 
by general custom annexed to copyholds - 

(1) Fealty, but the oath of fealty is now 
generally respited. 

(2) Suit of court, for every copyholder is 
bound to attend the lord’s court and be sworn 
of the homage. 

(3) The copyholder is entitled to estovers, 
i. e. housebote, hedgebote, and ploughbote, 
unless restrained by particular custom. 

(4) He cannot commit any kind of waste, 

unless there exists a particular custom to 
warrant it. . 

(5) Copyholds of inherltence are descendible 
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according to tbe rules of the common law, 
unless the custom be otherwise, in which case 
the custom must prevail. The alterations ef- 
fected by the 8 & 4 Wm. IV. c. 106, are 
applicable to this species of tenure. 

(6) Copyholds are alienated by surrender, 
according to general custom, and they are 
deviseable. 

(7) A copyholder, by general custom, may 
make a lease for a year, and with the lord’s 
license he may lease for any number of years. 

(8) Copyholds ard liable to all sorts of debts, 
by 3 & 4 Wm. IV. c. 1 04, and 1 & 2 Viet, 
c. 110. 

(9) The widow of a copyholder, according 
to particular custom, is entitled to a certain 
portion of her husband’s lands, which varies in 
quantity, as a half, a third, a fifth, or the whole. 
It is called her free-bench. It is generally an 
estate for life, but is forfeited by a second mar- 
ri.age or incontinency. If the widow is de- 
tected in incontinency, she loses her free- 
bench, but, nevertheless, in certain manors, if 
she come into 4the Manor Court riding back- 
wards upon a black ram, with his tail in her 
hand, and repeating certain words, the steward 
is bound, by particular custom, to re-admit her 
to her free-bench. The wotds to be repeated 
are the following : 

Here I am, 

Biding upon a black ram. 

Like a whore, as I am ; 

And for my crincum crancum, , 

Have lost my bincum bancum. 

And for my tail’s game. 

Have done this worldly ^ame : 

Therefore, I pray, Mr. Steward, let me 
have my lands again. 

The widow’s free-bench is barred by a 
jointure, whether legal or etjuitable ; or by the 
alienation of the copyhold lands by the hus- 
band, or even by an agreement to convey, or 
by forfeiture, or by a grant of the freehold by 
the lord to the husband, for then the copyhold 
is destroyed, or by a devise expressed to be in 
satisfoction of it. 

(10) Copyholds, by special custom, are sub- 
ject to cdurte^, and, by the custom of some 
manors, the husband is entitled to courtesy, 
though he have no issue by his wife, but it is 
forfeitable on a second marriage. 

(11) Upon every descent of a copyhold 
estate, a sum of money or fine is due to the 
lord from the heir upon his admission, as a 
consideration for the renewal of a grant. If 
the heir refuse to be admitted, the lord may 
seize the estate to his own use. The lord is 
also entitled to fines upon all voluntary grants, 
tipon the admission of tenants by the courtecy, 
ll^e free-bench, and indeed upon alienation 
^iiera11y« the only exception being in cases of 

insolyiNicy, which are provided 


for by the 12 <& 13 Viet. c. 106, and the In- 
solvent Act of the 1 & 2 Viet. c. 110. No 
hne is due upon the admission of a remainder- 
man, unless by special custom, because the 
admission of the tenant for life is generally 
deemed the admission of the remainder-man, 
nor are hnes due upon a mere change of the 
tenant’s intere.st, nor upon a covenant or agree- 
ment to surrender, because it is only due upon 
an actual admittance. Tenants in common 
pay this fine apportionably, each according to 
his share. Joint- tenants and coparceners pay 
a single fine for all. The practice as to the 
payment of the fine on the admittance of joint- 
tenants is this : two years’ value is paid for 
the first life, half of that^ on the second, and a 
half of that half on the third, and so on, ac- 
cording to the number of the tenants. Joint- 
tenants succeed each other, by right of sur- 
vivorship and without a new admittance, and 
fines are not due but upon admittance; the 
application, therefore, of the general rule to 
the case of joint- tenants would be imfair to the 
lord. By the custom of many manors, fines 
are due from copyholders on every change of 
the lord, which happens by the act of God. 
The quan tum of all these fines is not to exceed 
two years’ value of the lands, which is recover- 
able by action of debt. 

(12) Besides a fine, a heriot is due to the 
lord on his tenant’s death, though he be only a 
tenant for life, provided he be a legal and not 
an equitable tenant. It is usually the best 
beast or averiuiUy it is somfitifoes the best 
chattel, as a jewel or a piece of plate, biit it 
must be a personal chattel. But no. heriot is 
due upon the death of a maiTied woman, be- 
cause she can have no chattels. Heriots are- 
in some manors commuted to a customary 
composition in money, but it must be an in- 
disputably ancient custom. 

Copyholds are forfeited to the lord of the 
manor, and not to the Crown, unless by the 
express words of an act of parliament, by the 
tenant being attainted of treason or felony ; 
also by his attempting to alienate his estate by 
any mode which is contrary to custom, or by 
committing any kind of waste, by disclaiming 
the tenure, by refusing to perform the services. 

Copyholds may be destroyed, suspended^ or 
enfranchised, i. e. converted into free tenure, in 
several ways. 

(1) If the copyholder surrender his estate to 
the rightful lord, to the use of the lord. 

(2) If a copyholder release all his right and 
interest to the lord. 

(3) If the lofd convey the freehold of the 
copyhold to a stranger, and the copyholder re- 
lease to the stranger. 

(4) If the lord convey to the copyholder 
4ihe land for an estate of freehold, or even for a 
term of years. 
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(5) There are several cases in H^ich copy- 
holds are suspended only for a ^rtain time, 
and not absolutely extinguished ; thus, where 
a copyholder marries the lady of the manor, 
this suspends the copyhold during the marriage, 
but does not extinguish it. So where a copy- 
holder becomes king, the copyhold is sus- 
pended, for the king could not perform the 
services, being inconsistent with his royalty ; 
but after his death, the next person entitled to 
the copyhold, shall, if a subject, hold by Cf)py, 

(6) The efforts of the legislature have been, 
of late years, directed to these customary es- 
tates, which are, in fact, the remains of feudal 
slavery ; they are embarrassing and unnecessary 
blots upon the juridical system of proj)erty. 
Their chief inconveniences, as set forth by the 
lieal Property Commissioners, in their third 
report, are the multiplicity and uncertainty of 
the different manorial customs on which the 
tenure depends — the check to agricultural 
improvements occasioned by the state of the 
law with respect to timber and minerals — 
the liability to arbitrary fines — the numerous 
payments due to stewards on account of fees, 
and the vexatious and oppressive character of 
heriots. It is manifest, then, that where com- 
plexity which must always belong to the legal 
institutions of a civilised country^ wantonly 
aggravated by the admission of several con- 
curring systems, serious mischiefs are likely to 
arise from the ignorance or forgetfulness of 
practitioners, and even of judges, however 
carefully selected. ' 

In order to diminish these grievances, and 
to facilitate enfranchisement, the'21 & 22 Viet. • 
c. 94, has been passed, which came into opera- 
tion on the 1st October, 1858 (s. 1). 

It repeals (s. 2) the 16 & 17 Viet. c. 57 ; 
the 4 & 5 Viet. c. 35, s. 11, after the words 
‘substituted in the place of such lord, tenant, 
or other person;’ the 15 & 16 Viet. c. 51, 
ss. 2, 11, 27 ; and ‘all the provisions of the 
copyhold acts which authorise commutations by 
schedule of apportionment, and commutations 
by a schedule to be prepared by the steward, 
and also enfranchisenient by schedule of ap- 
portionment, and the charging of enfranchise- 
ment or compensation moneys or the expenses 
of commutations or enfranchisements upon 
land.’ But this repeal is not to affect accom- 
plished acts or vested rights (s. 3). 

The copyhold acts are not to extend to 
ecclesiastical manors, where the tenant has not 
a right of renewal (s. 4). 

There is a copyhold commission, composed 
of three commissioners, who act as a board, in 
order to carry the provisions of this act into 
execution. 

By commutation, the most burdensome in- 
cidents affecting customaiy tenure, as rents, * 
fines, and heriots, and the lord’s right in tim- 


ber, and also (if so expressed) in mines and 
minerals, may be commuted by agreement, for 
com rents or fixed fines, or for pieces of Itmd, 
part of the copyholds commuted. 

The effect of enfranchisement is that the 
lands become freeholds, but with the saving of 
all commonable rights and beneficial limita- 
tions. Consult Bac. Abr. {Copyhold) and Wat- 
kins or Scriven on Copyholds^ besides the acts 
quoted, find 23 & 24 Viet. c. 69, s. 4. 

Copyhold Commissioners, the tithe commis- 
sioners for England and Wales (the number of 
whom is never to exceed three) are appointed 
the commissioners for c;irrying the provisions 
of the copyhold acta into execution. They are 
styled ‘ 'fhe Copyhold Commissioners ’ when 
acting in these cases, and any two of them form 
a board to transfict business. They have an 
ollicial seal with which all documents must be 
stamped, w^hen they are receivable in evidence 
without any further proof. Their oflice must 
be in London or Westminster. It is at No. 9, 
Somerset Place, Somerset House, at present. 
The commissioners make an annual report to 
the Home Secretary of State, which is then 
laid by him before parliament. They are em- 
powered to appoint and remove assistant com- 
missioners, or secretary, and other servants 
and officers, as shall be deemed necessary. 
They cannot sit in parliament, and tlieir 
salaries and allowances are paid out of the 
consolidated fund. They make a solemn de- 
claration to act honestly in the discharge of 
their duties, which however they may delegate 
to their assistant commissioners, who pledge 
their impartiality by a like solemnity,— 4 & 5 
Viet. c. 35, ss. 1-10, 14 & 15 Viet, c. 53, and 
25 & 26 Viet. c. 72. 

Copyhold Inclosure Commissioners, a board 

constituted under 8 & 9 Viet. c. 118. The 
powers of these commissioners, of the copyhold 
commissioners, and of the tithe commissioners, 
are now vested in one board. See 14 & 15 Viet, 
c. 53; 21 & 22 Viet. c. 31; 23 & 24 Viet, 
c. 81 ; and 25 & 26 Viet. c. 73. 

Copyright, an incorporeal right, being the 
exclusive privilege of planting, reprinting, sell- 
ing, and publishing, his own original work, 
which the law allows an author. The 6 & 6 
Viet. c. 45, provides, that the copyright of 
every book (which includes every volume, 
part, or division of a volume, pamphlet, sheeft 
of letter-press, sheet of music, map, chart, or 
plan, separately published), which shall be 
published in the lifetime of its author, shall 
endure for his natural life, and for seven yeara 
longer ; or if the seven years shall expire before 
the end of forty-two years from the first pub- 
lication, it shall endure for such period of 
forty-two years; and that when the work ia 
posthumous, the copyright sbfdl endure for 
forty-two years from die first publication, and 

Q 
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Bhall belong to the proprietor of the author’s 
manuscript. The remedy given for a book 
unlawfulljjr printed within the British do- 
minions IS an action on the case, to be com- 
menced within twelve calendar months. Equity 
will also afford relief by special injunction, to 
restrain the progress of the injury, and to 
compel an accoimt of the profits arising from 
the invasion. The title of the work must be 
entered at Stationers’ Hall. As to those un- 
lawfully re-printed in any place out of the 
British dominion .s, and imported into the 
United Kingdom, they may be seized, as for- 
feited, by any officer of the custom or excise, 
and the offenders are liable to penalties. — 8* & 
9 Viet. c. 93. A copyright is assignable by 
an instrument in writing, which does not re- 
quire to be under seal. 

The sole liberty of printing and publishing 
lectures is secured to lecturers by 5 & 6 
Wm. IV. c. 65; dramatic pieces and musical 
performances are protected by 3 & 4 Wm. IV. 
c. 15, and 5 & 6 Viet. c. 45, ss. 20, 21 ; engrav- 
ings and prints by 8 Geo. TI. c. 13 ; 7 Geo. HI. 
c. 38 ; 17 Geo. III. c. 57 ; 6 & 7 Wm. IV. 
c. 59; and 10 & 11 Viet. c. 95; sculptures, 
models, copies, and casts by 38 Geo. 111. 
c. 71 ; and 54 Geo. III.* c. 56; and de.signs 
for articles, whether of ornament or utility, by 
5 & 6 Viet. c. 100 ; amended by 21 & 22 
Viet. c. 70; 6 & 7 Viet c. 65 ; 13 vt 14 Viet, 
c. 104; 14 & 15 Viet. c. 8 ; 15 16 Viet, 

c. 6 ; and 25 & 26 Viet. c. 68. • 

Coraage, an extraordinary imposition, upon 
some unusual occasion, and seems to be of cer- 
tain measures of corn. — Blovnt. 

Coram non judice (in P?'esence of a person 
not a judge'). When a suit is brought and 
determined in a court which has no juris- 
diction in the matter, then it is .said to be coram 
non judice., and the judgment is void. 

Coram paribus (before his peers). 

Cord of wood, a quantity of wood eight 
feet lon^, four feet broad, and four feet high. 

Cordmer, or Cordwainer [fr. cordonnier, 
JV. ; fr. cordouan, Old Fr., originally leather 
from Cordova], a sho^-maker. 

Cofotes [fr. coi'edj Brit.], pools, ponds, &c. 

Corium forisfacere, to forfeit one’s skin, 
applied to a person condemned to be whipped ; 
anciently the punishment of a servant. Corium 
perdere, the same. Corium redimere^ to com- 
pound for a whipping. 

Corn-rent [the word corn is found in all the 
Teutonic dialects]. It was created by 18 
Eliz. c. 6, by which it was directed that one- 
third of the whole rent then paid on college 
leases should for the future be reserved in 
wheat or malt; reserving a quarter of wheat 
for each 6s. 8d., or a quarter of malt for every 
6s. ; or that the lessees should pay the same 
i(C^rd|ipg to the price that' wheat or mi^t 


■hould be ||l|d for in the market next adjoining 
to the resjpiP^ve colleges, on the market day 
before the rent becomes due. — 2 Bl. Com. 609. 

Comagfe [fr. comuy Lat., a horn], a kind of 
tenure in grand seijeanty, the service of 
which was to blow a horn when any invasion 
of the Scots was perceived ; and by this 
tenure many personsheld their lands northward 
about the place commonly called Piets’ Wall. 
This old service of hom-blowing was after- 
wards paid in money, and the sheriffs accounted 
for it iinder the title of Cornagium. — Camd. 
Brit. 609. 

Comare, to blow in the horn. 

Corn Tax Abolition Act, 10 & 11 Viet. c. 46. 

Cornwall, Duke of, one of the titles of the 
eldest son of the reigning sovereign of the 
United Kingdom. He is Duke of Cornwall by 
inheritance, and is usually made Prince of 
Wales and Earl of Chester by special creation 
and investiture. — 1 Bl. Com. 225. 

Cornwall Submarine Mines Act, 1858, 
21 & 22 Viet. c. 109, explained by 23 & 24 
Viet. c. 53. 

Corodio habendo, a writ to exact a corody 
of an abbey or religious house. — Reg. Orig. 
264. 

Corody, or Corrody [fr. conredium., cor- 
rediuniy conradium, corrodiumy Monk. Lat. ; 
corredarCy Ital., to fit out], a sum of money or 
allowance of meat, drink, and clothing due to 
tlie Crown from an abbey or other religious 
house, whereof it was founder, towards the 
sustentation of such one of its servants as is 
thought fit to receive it. It differs from a 
pension, in that it was allowed towards the 
maintenance of any of the king’s servants in 
an abbey ; a pension being given to one of the 
king’s chaplains, for his better maintenance, 
till he may be provided with a benefice.-— 
F.N. B. 250. 

Corona mala, the clergy who abused their 
character. 

Coronare filium, to make one’s son a priest. 
Homo coronatus was one who had received the 
first tonsure, as preparatory to superior orders, 
and the tonsure was in form of a corona, or 
crown of thorns. — Cowel. 

Coronation oath. At the public and solemn 
ceremony of crowning or investing a sovereign 
with the insignia of royalty, in acknowledg- 
ment of his right to govern the kingdom, the 
prince swears to observe the laws, customs, and 
privileges of the kingdom, and to act and do 
all things conformably thereto. The oath is as 
follows : — ‘ The archbishop or bishop shall say 
— Will you solemnly promise and swear to 
govern the people of this kingdom of England, 
and the dominions thereto belonging, according 
to the statutes in parliament agreed on, and the 
laws and customs of the same ? ’ The king or 
queen shall say— * I solemnly promise so to do.* 
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Archbishop or bishop-— * Will you, to the 
utmost of your power, cause law and justice, 
in mercy, to be executed in all your judg- 
ments ? ’ King or queen — ‘ I will.’ Arch- 
bishop or bishop — * Will you, to the utmost of 
your power, maintain tne laws of God, the 
true profession of the Gospel, and the Pro- 
testant reformed religion established by the 
law ? And will j^ou preserve unto the bishops 
and clergy of this realm, and to the churches 
committed to their charge, all such rights and 
privileges as by law do or shall appertain unto 
them, or any of them ? ’ King or queen — 

* All this I promise to do.’ After this the king 
or queen laying his or her hand upon the holy 
Gospels, shall say — ‘ The things which I have 
here before promised I will perform and keep, 
so help me God and then shall kiss the book. 

Coronatore eligendo, the writ issued to the 
sheriff, commanding him to proceed to the 
election of a coroner. 

Coronatore exonerando, a writ for the 
removal of a coroner, for a cause which is to 
be therein assigned, as that he is engaged in 
other business, or incapacitated by years or 
sickness, or has not a sufficient estate in the 
county, or lives in an inconvenient part of it. 
The 25 Geo. II. c. 29, makes extortion, neglect, 
or misbehaviour, causes of removal. 

Coroner, a very ancient officer at the com- 
mon law, so called because he has principally 
to do with pleas of the Crown, or such wherein 
the sovereign is more immediately concerned. 
There are usually four or six appointed for 
every county of England. They are chosen 
for life by all the freeholders in the county 
court. By 7 & 8 Viet. c. 92, coroners may be 
appointed for districts within counties, instead 
of the county at large, and by that Act and by 
23 & 24 Viet. c. 116 provision is made for the 
election and remuneration of coroners and 
their removal for inability or mi.sbchaviour. 
The Crown and certain lords of franchises, 
having a charter from the Crown for that pur- 
pose, may appoint coroners for certain precincts 
or liberties by their own mere grant, and 
without election. In every borough having a 
separate quarter sessions, a coroner is to be 
appointed, with exclusive jurisdiction within 
the borough. — 5 & 6 Wm. IV. c. 76, ss. 62, 
63. County coroners may appoint deputies by 

6 <fe 7 Viet. c. 83. As to their fees see 

7 Wm. IV. and 1 Viet. c. 68. 

The ofiice and power of a coroner are either 
(1) Judicial^ and consist principally in en- 
quiring when any person is slain or dies sud- 
denly or in prison, concerning the manner of 
his death. A jury is empanelled and inqui- 
sition must be found with the concurrence of 
at least twelve of them. Provisions have been, 
recently made to prevent it from being quashed 
on accotmt of certain technical defects (6 & 7 


Viet. c. 12 ; 6 & 7 Viet. c. 83). The inquisi^ 
tion must be had super visum corporis^ for if 
the body be not found, the coroner cannot sit, 
except by virtue of a special commission issued 
for that purpose. If any be found guilty ot 
murder or other homicide by such inquisition, 
the coroner is to commit them to prison for 
further trial, and is also to enquire concerning 
their lands, goods, and chattels, which are for- 
feited thereby ; and must certify the whole in- 
quisition under the seals of himself and jurors, 
together with the evidence thereon, to the 
Court of Queen’s Bench or the next assizes. 
The 22 Viet. c. 33, enables coroners to admit 
to bail persons cha«ged with manslaughter. 
Another branch of the coroner’s office is to 
enepure concerning shipwrecks and treasure 
trove. (2) Mhusterial. He is the iffieriff's 
substitute in executing process, when the 
sheriff is interested in the suit, or of kindred 
to either plaintiff or defendant. — Jervis on 
Coroners ; Com. Dig. Officer^ 9. This officer is 
first mentioned in King Athelstan’s charter to 
Beverly, in 925. 

Coroner’s court, a tribunal of record, where 
a coroner holds his enquiries. 

Corporal, an epithet for anything that 
belongs to the bo(fyi as corporal punishment. 
A corporal oath is so called, because the party 
taking it is obliged to lay his hand on the Tes- 
tament. 

Corporate name. When a corporation is 
erected, ajiame is always given to it, or sup- 
posing none to be actually given, will attach to 
it by implication, i^nd by that name alone it 
must sue and be sued, and do all legal acts, 
though a very minuto variation therein is not 
material, and the name is capable of being 
changed (by competent authority) without 
affecting the identity or capacity of the corpo- 
ration. But some name is the very being of 
its constitution ; and though it is the^ will of 
the sovereign that erects the corporation, yht 
the name is the knot of its combination, wiffi- 
out which it could not perform its corporate 
functions. The name of incorporation, says 
Coke (10 Rep. 28), is as a proper name, or 
name of baptism, and, therefore, when a pri- 
vate founder gives his college or hospital a 
name, he does it only as a godfather, and by the 
same name the king baptizes the incorporation. 

Corporation, or Body Politic, arti^cial pqjr- 
sons established for preserving in ^rpet^ 
succession certain rights, which, bemg jC^^ 
ferred on natural persons only, would foil in 
process of time. It is either aggregate^ con- 
sisting of many members, or soZe, consisting 
of one person only. It is. also either 
erected to perpetuate the rights of the church,*" 
or Z«y, subdivided into ctWZ, erected for mwy 
temporal purposes, and eleemosynary^ to j^r- 
petuate founders’ charities. It is, by virtuO of 
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the sovereign’s prerogative, exercised by a 
charter, or of an act of parliament, or of pre- 
scription, that the artificial personage called a 
corporation, whether sole or aggregate, civil 
or ecclesiastical, is created. The royal charter 
gives it a legal immortality and a name by 
which it acts and becomes known. It has 
power to make bye laws for its own govern- 
ment, and transacts its business under the 
authority of a common seal — its hand and 
mouthpiece ; it has neither soul nor tangible 
form, so it can neither be outlawed nor arrested ; 
it only enjoys a legal entity, sues, and is sued 
by its corporate name, and holds and enjoys 
property by such name. The several members 
of a corporation and their successors consti- 
tute but one person in law. The duty of a 
corporation is to answer the ends of its insti- 
tution. To enforce which it may be visited : 
if spiritual, by the ordinary ; if lay, by the 
founder or his representatives ; viz. the civil 
by the queen (who is the fundator i net pie ns of 
all), represented in the Queen’s Bench : the 
eleemosynary^ by the ^ndower (who is the 
fundator perjiciens of such), or by his heirs 
or assigtis. The distinction between corpora- 
tions and trading partnerships is, that in the 
first the law sees only the body corporate and 
knows not the individuals, wlm are not liable 
for the contracts of the corporation in their 
private capacity, their share in the capital only 
being at stake : but in the latter the law looks 
not to the partnership but to the tindividual 
members of it, who are therefore answerable 
for the debts of the firm,»even to their last 
shilling and acre. 

It is a general rule that a corporation must 
contract under its common seal, but whenever 
the observance of this rule would occasion 
great inconvenience, or tend to defeat the very 
purix)se of the businc.ss, it is not observed, e. g. 
the retainer of an inferior servant, the accej^t- 
ance of bills of exchange, or making of pro- 
missory notes by companies incorporated for the 
pitrposes of trade, or the doing of acts fre- 
quently occurring ; in these cases, the affixing 
of the common seal is not necessary. In all 
matters, however, of importance, and in res- 
pect of acts not coming within the sphere of 
its daily functions, the common seal must be 
affixed, which the law takes as conclusively 
evidencing the sense of the whole body corpo- 
rate. It is the fixing of the seal, and that 
only, which evidences the assents of the 
individuals composing it, and makes one joint 
assent of the whole. 

A corporation may be dissolved by statute, 
by death of all the members, by surrender of 
ite franchise to the Crown, by forfeiture of its 
)^|j||l;er, and by bankruptcy or insolvency. — 1 
c. xviii. ; (^ant on Corporations. 
Joint Stock .CoMiuLtnks, posf. 


Corporeal hereditament, that subject of 
property which is comprised under the denomi- 
nation of things real. 

Corps diplomatique [Fr.], the body of 
ambassadors and diplomatic persons. 

Corpse. The superstitious opinion that the 
dead body of a person murdered bleeds when 
touched by the murderer, is founded neither 
in law nor reason. Carpzovius says, he has 
seen a body bleed in the presence of one not 
guilty, and not bleed when one guilty was pre- 
sent. — 4 Harg, 283. 

Corpus Christ! day, a feast instituted in 
1264, in honour of the sacrament. — 32 Hen, 
VIII. c. 21. 

Corpus cum causa^ a writ issuing out of 
Chancery to remove both the body and record, 
touching the cause of any man lying in prison. 
F. N. B. 251. 

Corpus humanum non recipit cBStmiationem. 
Hob. .')9. — (A human body is not susceptible of 
appraisement.) 

Corpus juris canonici. See Canon Law. 

Corpus juris civilis. The three great com- 
pilations of Justinian, the Institutes, the Pan- 
dects, and the Code, together with the Novellas, 
form one body of law, and were considered as 
such by the glossatores, who divided it into five 
volumina. The Pandects were distributed into 
tliree volumina, under the respective names of 
Digestum Vetus, Infortiatum, and Digestum 
Novum. The fourth volume contained the first 
nine books of the Codex Ke])et|,t£e Prailectionis. 
The fiftli volume contained the Institutes, the 
Liber Authenticorum or Novellte, and the three 
la)yt books of the Codex. The division itito five 
volumina appears in the oldest editions ; but the 
usual arrangement now is the Institutes, Pan- 
dects, the Codex, and Novelise. The name 
Corpus Juris Civilis was not given to this col- 
lection by Justinian, nor by any of the glossa- 
tores. Savigny asserts that the name was used 
in the twelfth century : at any rate, it became 
common fi’om the date of the edition of D. 
Gothofredus of 1 604. — Smith's Diet of Antiq. 

Correction, House of a prison for the refor- 
mation of petty offenders. 

Corrector of the staple, a clerk belonging 
to the staple, to write and record the bargains of 
merchants there made. — 27 Edw. III. cc. 22, 23. 

Corredium, Conredium. See Corody. 

Corregidor, a Spanish magistrate. 

Corruptio optimi est jaesstwia.-— (Corruption 
of the best is worst). 

Corruption of Blood, one of the immediate 
consequences of attainder for treason or felony. 
The blood of the attainted person was said to 
be corrupted or attainted both upwards and 
downwards, so that he could neither inherit 
lands or hereditaments, retain the possession of 
those in his possession, nor transmit them by 
descent to any heir, but the same escheated to 
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the lord of the fee, subject to the king’s supe* 
rior right of forfeiture. — 4 BL Com. 388. 

By 54 Geo. III. c. 145, it is provided, tliat 
no attainder for felony, except ibr treason or 
murder ^ shall extend to the disinheriting of any 
person, nor to the prejudice of the right or title of 
any person or persons, other than the right or 
title of the offender, during his natural life only ; 
and that it shall be lawful for every person, to 
whom the right or interest of any lands, tene- 
ments, or hereditaments after the death of such 
offender, should or might have appertained if 
no such attainder had been, to enter into the 
same. By 3 and 4 Wm. IV. c. lOG, that when 
the person from whom the descent of any land 
is to be traced, shall have had any relation, 
who having been attainted shall have died before 
such descent shall have taken place, then such 
attainder shall not prevent any person from 
inheriting such land who would have been 
capable of inheriting the same, by tracing his 
descent through such relation, if he had not 
been attainted, unless such land shall have 
escheated, in conse(juencc of such attainder, 
before January 1, 1834. By 13 and 14 Viet, 
c. 60, s. 46, that no land, chattels, or stock 
vested in any person upon any trust., or by way 
of mortgage., or any profits thereof, shall escheat 
or be forfeited by reason of the attainder or 
conviction for anij offence of such trustee or 
mortgagee, but shall remain in such trustee or 
mortgagee, or survive to his co-trustee, or de- 
scend or vestin. his representative, as if no such 
attainder or conviction had taken place. 

Corrupt Practices Prevention Act, 17 & 
18 Viet. c. 102, continued and amended by 4 9 
& 20 Viet. c. 84; 21 and 22 Viet. c. 87 ; 22 
& 23 Viet. c. 48 ; 23 & 24 Viet. c. 99; and 
25 and 26 Viet. c. 109. 

Corselet [fr. corpusculumj Lat.], a little 
body ; ancient armour which covered the body. 

Corsepresent [fr. corjos, Fr., body], a mor- 
tuary, thus termed, becau.se when a mortuary 
became due on the death of a man, the best or 
second-best beast was, according to custom, 
offered or presented to the priest, and carried 
with the corpse. In Wales a corsepresent was 
due upon the death of a clergyman to the 
bishop of the diocese till abolished by 12 Ann 
st. 2, c. 6. — 2 Bl. Com. 426. 

Corsned Bread [fr. corsian^ to curse, and 
snaed^ a morsel, A. S. ; panis conjuratvs^ or offa 
execrata^ Lat., the morsel of execration, or 
ordeal bread]. It was a kind of superstitious 
trial or ordeal used among the Saxons, to purge 
themselves of any accusation, by taking a piece 
of barley bread and eating it with solemn oaths, 
curses, and execrations, that it might prove 
poison, or their last morsel, if what they asserted, 
or denied, were not true.— 4 Bl. Com, 345, 414* 

Probably this ceremony was in imitation 
of the Jewish custom that a husband who 


suspected his wife of infidelity might cause 
her to drink the water of jealousy, at the 
same time exacting from her in the temple 
or tabernacle what may be termed the ordeal 
oath. — N'um. v. 11—31. To this oath were 
attached such dreadful penalties, that a per- 
son really guilty certainly could not take it 
without betraying her criminality by some 
indications, unless she possessed the extremity 
of hardihood. Moses appears to have substi- 
tuted this oath, and the ceremonies attending 
it, instead of an ancient and pernicious custom, 
of which some traces still remain in Africa. 
Oldetidorp's Geschichte der Missiony s. 266. 
The Tulinudists state (Sota, c. ix.) that this law 
was abrogatced as much as forty years before 
the destruction of Jerusalem. The reason they 
assign for it is, tlia^ the men themselves were 
at that period generally adulterers, and that 
God wotild not fulfil the horrid imprecations of 
the ordeal oath upon the wife alone, while the 
hu.sband was guilty of the same crime.— JaAn’s 
Bib. Antiq. c. x., s. 168. 

Cortes, the assembly of the States of Spain 
or Portugal, answering in some measure to the 
Parliament of Great Britain. 

Gortis, a court c^r yard before a house.— 
Blount. 

Cortularium, or Cortarium, a yard adjoining 
to a country farm . — Old Records. 

Corvee [Fr.], a feudal service, as to repair 
roads, &c. 

Cosduna, custom or tribute. 

Gosenage, or Cosinage, kindred, cousinship. 
Also a writ that day for the heir where the 
tresaily i, e. the father of the besaily or great 
grandfather, Avas seized of lands and tenements 
in fee at his death, and a stranger entered upon 
the heir and abated. — F.N.B. 221. 

« Cosening, Cozenage [fr. cozen]y cheating, 
defrauding. 

Coshering, a feudal custom, whereby the 
lords may lie and feast themselves and their 
followers at their tenants’ houses, &c. 

Cosmus [fr. Kt'xTfxoQy Gk.], clean. — Blount, 

Costard, a head. — Shaksp, Also a kind of 
apple. 

Costera, sea coast. 

Cost Book Mining Companies. They are 
formed thus: — A number of adventurers who 
have obtained permission from the landowner 
to work a lode, assemble ; they decide on the 
number of shares into which their capital ia to 
be divided, and the number to be allotted to 
each ; they appoint an agent, commonly called 
a purser, for the purpose of managing the 
affairs of the mine, and enter in a book, called 
the cost-book, the minutes of their propee^gs, 
which are signed by all present. A tioense to 
try ibr ores, for twelve months^ or some short 
period, is then obtained, followed, if the seari^ 
be promising, by a sett, ^t is a lease of the 
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minerals, or a license to dig, or both, granted 
by the landowner to the purser, or to one or 
two of the adventurers, without any declaration 
of trust on their part for the rest, or for any other 
person, for a term of years, commonly twenty- 
one, stipulating for the annual payment to the 
landowner of some portion of the ore raised. 

The * cost-book ’ contains the names of all 
the shareholders, and the number of shares 
held by each is set opposite to his name. In 
a * cost-book ’ partnership, a shareholder may 
get rid of his shares, and with them his liabi- 
lities, so far as his partners are concerned, 
without their consent, either by transfer or 
simple relinquishment, provided the cost-book 
regulations do not prohibit such a course ; in 
the former case the fact of tmuBfer being en- 
tered by the purser in tl^ cost-book, and in 
the latter notice being given to the purser of 
his having so relinquished his shares, and all 
his claims upon the mine. 

There being a purser or manager of the 
mine, all acts are in general done by him, such 
as ordering the supply of the necessary mate- 
rials for working the mine, hiring of labour, 
&c. ; and a shareholder has no power to bind 
his co-shareholders by ar^ contract for mate- 
rials, &c., not necessfiry, nor for money lent, 
nor upon bills of exchange ; nor has the purser 
power to make them liable for money lent, or 
upon bills of exchange. 

The rules are simple, and all the transactions 
of the partnership are entered in thc»cost-book. 
All the shareholders meet and order their 
general affairs, without the assistance of any 
directing body, and consider and resolve upon 
the purser’s reports, made to them at their 
meetings, which are seldom at greater intervals 
than two months. Sometimes there is a com- 
mittee of management in a cost-book minej» 
but they are only appointed from general meet- 
ing to general meeting, have no power to make 
calls or declare dividends, and all their acts are 
subject to the review of a general meeting. 

The mode of transferring shares is simple, 
and effected with great facility, and in any 
form, and the mere entry by the purser in the 
* cost-book ’ of the fact of transfer is sufficient 
to bind all parties, and constitutes the intro- 
duction of a new partner into the concern. 

Although there are several theories of the 
‘cost-book principle’ of working mines, the 
meaning of which the courts are not bound 
to take judicial notice of {Be Gt. Cambrian^ 
Hawhins' 8 case^ 2 Kay ^ J. 253), yet it appears 
clear, that whatever may be the rules and regu- 
lations between the adventurers themselves, 
each shareholder is liable to be sued by a 
creditor who has furnished the mines with 
necessaries for its due working, ordered accord- • 
; to the customary course in such concerns, 
wis whether the creditor knew at the time 


of crediting the mine that he was a shareholder 
or not.-— See Collier on Mines^ 93, and Words- 
worth! a Law of Mining^ 193. 

Goss, a term used by Europeans in India to 
denote a road-measure of about two miles, but 
differing in different parts. 

Co-stipulator, a joint promissee. 

Costs [^expensm litis, Lat.], expenses incurred 
in litigation or professional transactions, con- 
sisting of money paid for stamps, &c. to the 
officers of the court, or to the counsel, attor- 
neys, and solicitors, for their fees, &c. Costs 
in actions or suits are either between attorney 
or solicitor and client, being what are payable 
in every case to the attorney or solicitor, by 
his client, whether he ultimately succeed or 
not ; or between party and party, being those 
only which are allowed in some particular 
cases to the party succeeding against his ad- 
versiiry, and these are either interlocutory, 
given on various motions and proceedings in 
the course of the suit or action, or final, allowed 
when the matter is determined. 

Neither party was entitled to costs at common 
law, but the Statute of Gloucester (6 Edw. I. 
c. 1) gives costs to a successful plaintiff. This 
enactment is somewhat restrained by subse- 
quent statutes, in order to check trifling or 
vexatious litigation ; and the 2 & 3 Hen. VIII. 
c. 6, and 4 Jac. I. c. 3, give costs to a victorious 
defendant. The civil law maxim, victus victori 
in erpensis condemnatus est, is now recognised. 
1 Chiu Arch. Prac. by Pren, p. 470, et seq. 

There were many cases of vexatious proceed- 
ings, in which the legislature formerly provided 
tlfat the party in fault should be punished by 
the payment to his adversary of double or treble 
costs : but all such provisions are now repealed, 
and the adversary is entitled only to a fiill and 
reasonable indemnity, to be taxed by the 
proper officer, which taxation shall, as in ordi- 
nary cases, be subject to review. Bills of costs 
for conveyancing business are now subject to 
taxation by the Attorneys and Solicitors’ Act. 

Although, in equity, the person who fails in 
the suit must be deemed liable to the costs, yet 
the costs rest entirely in the discretion of the 
court, for the pnmd facie claim to costs may be 
rebutted by the particular circumstances of the 
case, and it is for the court to decide whether 
those circumstances are or are not sufficient to 
rebut the claim. See Sm. Ch. Pr> 810, et seq. 

As to costs in criminal cases, see 7 Geo. TV. 
c. 64; 7 Wm. TV. & 1 Viet. c. 44; 11 & 12 
Viet. c. 12; 12 & 13 Viet. c. 76; 13 & 14 
Viet. c. 101 ; and 14 & Id Viet. cc. 11, 19, 56. 

In matiimonial suits the wife, whether peti- 
tioner or respondent, is generally entitled to 
her costs from the husband, and they may be 
taxed de die in diem during the progress of the 
suit. She can compel the husband to deposit, 
or give security for, a sufficient sum to meet 
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'the costs of the hearing) and her |proctor or 
attorney is entitled to her taxed costs to the 
amount of the sum so deposited, although die 
&ils in the suit ; if successful, she is entitled to 
all her costs, though the amount exceeds the 
sum deposited or secured. If she does not get 
a sum deposited or secured, and fails, the court ^ 
will not compel the husband to pay the costs 
after the hearing has taken place. 

Costs de inoremento, costs of increase^ i.e. 
those extra expenses incurred, which do not 
appear on the fece of the proceedings, such as 
witnesses’ expenses, fees to counsel, attend- 
ances, court-fees, &c. 

Co^Surety, a fellow-surety. 

Cotarius, a cotUiger, who held in free socage, 
and paid a stated firm or rent in provisions or 
money with some occasional personal services. 

Cote, or Cot [fr. koti^ Fin.], cottage. 

Cotellus, or Coteria, a small cottage, house, 
or homestall. 

Coterellus, a servile tenant, who held in mere 
villenage ; his person, issue, and goods were 
disposable at the lord’s pleasure. 

Coterie, a fashionable association ; or a knot 
of persons forming a particular circle. The 
origin of the term was purely commercial, sig- 
nifying an association, in which each member 
furnished his part, and bore his share in the 
profit and loss. 

• Coteswold [fr. cote and wold^ Sax.], a place 
where there is no wood. 

Cotland, and Cotsethland, land held by a 
cottager, whetheir in socage or villenage. 

Cotsethla, Cotsetle, the little seat or man- 
sion belonging to a small farm. • 

Cotsethus, a cottage -holder, who by servile 
tenure was bound to work for the lord. — Cowel. 

' Cottage, a small house without lands belong- 
ing to it. — 15 Geo. III. c. 32. As to cottage 
allotments for the benefit of the poor, see 2 
& 3 Wm. IV, c. 42 ; and 8 & 9 Viet. c. 118. 

Cottier tenure, one where a labourer makes 
his contract for land without the intervention 
of a capitalist farmer, and where the conditions 
of the contract, especially the amount of rent, 
are determined not by custom, but by compe- 
tition. Also a class of subtenants, who rent a 
cottage and an acre or two of land from small 
fiixmers. — Irish, 1 MilVs Pol. Eco. 383. 

Cotuoa, coat armour. 

Cotuohans, boors, husbandmen. 

Couchant, lying down ; squatting. 

COTLOher, or Couroher, a factor who con- 
tinues abroad for trafiic ; also the general book 
wherein any corporation, &c. register their acts. 

Oowoil, an assembly of persons for the pur- 
pose! of concerting measures of state or muni- 
cipal policy-r-hence called councillors. 

Council of Medical Education, 25 & 26 Vigt. 

: Counsel, or Counsellor, a person retained 


by a client to ^lead his cause in a court of judi- 
cature ; a barrister ; an advocate. 

Count [fr. conUi Fr., narrative], a particular 
charge in a declaration or indictment, setting 
forth the cause of complaint. It is also used, 
in a real action, as the name for the whole de- 
claration. 

Countee, or Count [fr. comte^ Fr. ; comes^ 
Lat.], the most eminent dignity of a subject 
before the Conquest. He was proefectus or 
preepositus comitatAsj and had the charge and 
custody of the county ; but this authority is 
now vested in the sheriflT. — !-9 Pep. 46. 

Countenance [fr. contemncey Fr., con- 
tineo^ Lat., to hold together], credit; esti- 
mation. 

Counter, the name of two prisons in London, 
the Poultry Counter, and Wood Street Counter, 
now consolidated into one new-built prison, for 
the use of the city, to confine debtors, peace- 
breakers, &c. 

Counter-Deed, a secret writing, either before 
a notary or under a private seal, which destroys, 
invalidates, or alters a public one. 

Counterfeit, an imitation of something 
made without lawful authority, and with a 
view to defraud by passing the felse for the 
true. ^ 

Counterfesance [Fr.], the act of forging. 

Countermand, the revocation of an Act; 
where a thing done is afterwards, by some act 
or ceremony, made void by the person who did 
it, it is vther actual, by deed ; or implied, by 
law. A plaintiff who has given notice 
of trial may countermand it in writing four 
days before the time mentioned in the notice 
of trial, unless short notice of trial has been 
given, and then two days only, unless other- 
wise ordered. — 1 Chit. Arch. Prac, by Pren. 
316. 

Countermark, a sign put upon goods already 
marked ; also the several marks put upon goods 
belonging to several persons, to show that they 
must not be opened, but in the presence of all 
the owners or their agents. 

Counterpart, the coiTesponding part or du- 
plicate ; the key of a cipher. Wlien the several 
parts of an indenture are interchangeably exe- 
cuted by the several parties, that part or copy 
which is executed by the grantor is usually 
called the original, and the rest are ^imter- 
parts. Of late, it is more usual and better for 
all the parties to execute every part, whereby 
they are all made originals. 

Counterplea, a kind of replication ; an in- 
cidental pleading; diverging from the main 
series of the allegations. When the tenant in 
any real action, tenant by the ciurtesy or in 
dower, in his answer and plea vouches aiw one to 
warrant his title, or prays in aid of anomer who 
has a larger estate, as of him .i^ rcTar£aoh>:$^* - 
or where one that is a shrunger to the ^idon 
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comes and prays to be received to save his 
estate ; then tliat which the demandant alleges 
against it, why he should not be admitted, is 
called a counterplea : it is a replication to aid 
prieVy and is called counterplea to the voucher. 
But when the voucher is allowed, and the 
vouchee comes and demands what cause the 
tenant hftH to vouch him, and the tenant shows 
his cause, whereupon the vouchee pletids any- 
thing to avoid the warranty, that is termed a 
counterplea of the warranty . — Temiesde la Ley. 

Counter-rolls, the rolls which sheriffs have 
with the coroners, containing particulars of 
their proceedings, as well of appeals as of 
inquests, &c. — 3 Edw. /. c. 10. 

Counter-security, a security given to one who 
has entered into a bond or become surety for 
another ; a countervailing bond of indemnity. 

Counter-sign, the signature of a secretary 
or other subordinate officer to any writing 
signed by a principal or superior, to test the 
authenticity of it. 

Counties Corporate, certain cities and towns 
to which, out of special g^’ace and :^vor, the 
sovereigns of England have granted the privi- 
lege to be counties of themselves, and not to 
be comprised in any othei; county, but to be 
governed by their own sheriffs and other 
magistrates, so that no officers of the county 
at large have any power to intermeddle therein. 
The 3 Geo. I. c. 5, for the regulation of the 
office of sheriffs, enumerates twelve cities and 
five towns which are counties of themselves, 
and which have, consequently, their own 
sheriffs. The cities are i/ondon, Chester, 
Bristol, Coventry, Canterbury, Exeter, Glou- 
cester, Litchfield, Lincoln, Norwich, Worcester, 
York. The towns are Kingston-upon-Hull, 
Nottingham, Newcastle-upon-Tyne, Poole, 
Southampton. As they constitute no part of 
the counties at large in which they are locally 
situate, so they had formerly, in general, no 
share in voting for the members to serve for 
those counties in Parliament. Twelve of the 
number are now expressly included within their 
respective counties as far as regards the right 
of election for knights of the shire. They are 
Canterbury, Chester, Coventry, Gloucester, 
Kingston-upon-Hull, Lincoln, London, New- 
castle-upon-Tyne, Poole, Worcester, York and 
Ainsty, and l^uthampton ; to these is added 
Carmarthen in South Wales . — Schedule G. 2 
Wm. IV. c. 45, s. 17. 

Countillg-liouse, the room appropriated by 
merchants, traders, and manufacturers to the 
keeping of their accoimt-book, ledgers, &c. 

Gountiiig-hoiise of the Queen’s Household, 
usually called the Board of Green Cloth, where 
ait the lord-steward and treasurer of the 
f^UOen’s house, the comptroller, master of the 
hcusi^old, cofferer, and two clerks of the Green 
Cloth, i&e.,''for daily taking the accoimts of all 


expenses%f the household, making provisions 
and ordering payment. — 39 Eliz. c. 7. 

Countors [fr. C0w<0Mr5,Fr.],serjeant8-at-law, 
whom a man retains to defend his cause and 
speak for him in court, for their fees. — 1 Imt. 17. 

Count-out. Forty members form a House 
• of Commons ; and though there be ever so many 
at the beginning of a debate, yet, if during the 
course of it, the House should be deserted by 
the members, till reduced below the number of 
forty, any one member may have it adjourned 
upon its being counted ; but a debate may be 
continued when only one member is left in the 
House, provided no one choose to move an 
adjournment. 

County [fr. corate., Fr. ; comitatus., Lat.], a 
sliire or portion of country comprehending a 
great number of hundreds. England is divided 
into forty counties or shires, Wales into twelve, 
and Scotland into thirty. It seems probable 
that the realm was originally divided into coun- 
ties with a view to the convenient administra- 
tion of justice, the judicial business of the 
kingdom having, in former times, been chiefly 
despatched in local courts held in each different 
county, before the sheriff as its principal officer. 
His duties are now more ministerial than 
judicial. The larger counties are subdivided, 
for purposes of parliamentary representation, 
and each portion forms a separate county (so 
far as this purpose is concerned), and sends its 
own representative knights to the House of 
Commons. — 2 Wra. IV. c. 45. oAs to the di- 
visions of counties for holding petty and special 
sessions, see 9 6^eo. / F. c. 43 ; 10 Geo. IV. 
c. 415 ; 6 & 7 Wm. I V. c. 12 ; 22 & 23 Viet. c. 65. 

County Court, a tribunal incident to the 
jurisdiction of a slieriff. It is not a court of 
record. Proceedings are removable into a 
superior court, by vecor'dari facias loquelam, or 
writ of false judgment. Outlawries of abscond- 
ing offenders are here proclaimed; and also 
election of knights of the shire, coroners, &c., 
takes place, but the judicial business has been 
for the most part transferred to the 

County Courts, sixty inferior tribunals 
which have been established throughout Eng- 
land. The ancient Teutonic County Courts or 
Shyremotes, the great seats of Saxon justice, 
were tribunals of the same kind. They are 
chiefly regulated by 9 & 10 Viet. c. 95 ; 12 & 
13 Viet. c. 101 ; 13 & 14 Viet. c. 61 ; 15 & 
16 Viet. c. 54 ; 19 & 20 Viet. c. 108 ; 21 & 
22 Viet. c. 74 ; and the rules of practice 
pursuant thereto dated Dec. 8, 1856. The 
power of committal by the County Court 
Judges imder 9 & 10 Viet. c. 95, s. 98, ^ no 
longer to be exercised unless credit has oeen 
obtained by false pretences, fraud, or breach of 
ta'ust, or the debt, <&c.^ has been contracted 
without reasonable expectation of being able 
to pay it, or the debtor has made a transfer &c. 
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of his property with intent to cl%frand his 
creditors, or has had, since the judgment, means 
to pay the debt, &c. or costs, and has n^lected 
to pay the same. — 22 & 23 Kict. c. 57. See 
also 24 & 25 Vtct. c. 134, s. 105. 

County Palatine [fr. palatiumy Lat., a court]. 
There were three of these counties — Chester, 
Durham and Lancaster. The two former were 
such by immemorial custom, the latter was 
created by Edw^ird 111. The Bishop of Durham 
and the Duke of Lancaster had royal power 
within their respective counties. They could 
pardon treasons, murders, and felonies, they 
appointed judges and magistrates ; all writs 
and indictments ran in their names, and of- 
fences were said to be done against their peace 
and not contra pacem domini I'cgis. The 11 
Geo. IV. and 1 Wrn. IV. e. 70, abolished the 
Court of Session of the county palatine of 
Chester, and subjected the county in all things 
to the jurisdiction of the superior courts at 
Westminster. The 4 & 5 Wm. IV. c. 62 ; 13 
& 14 Viet. c. 43 ; 15 & 16 Viet. c. 76, s. 229 ; 

17 & 18 Viet. c. 82, and c. 125, ss. 100-102 ; 

18 & 19 Viet. c. 15, ss. 1-3, c. 45, and c. 67, 
8. 8 ; 21 & 22 Viet. c. 27, s. 10, regulated and 
made conformable the practice and proceedings 
in the Court of Common Pleas and of Chancery 
at Lancaster, in most particulars, to those of 
the superior courts ; and the 2 Viet. c. 1 6 ; 15 
& 16 Viet. c. 76, ss. 229-234 ; 17 & 18 Viet, 
c. 125, ss. 100-104; 18 & 19 Victfe. 15 and 
c. 67, s. 8, have , made similar provisions with 
regard to the courts at Durham. 

, The counties palatine are now in the hands 
of the Crown; the jurisdiction of Durham is 
vested, as a separate franchise and royalty, in 
the Crown, by 6 «& 7 Wm. IV. c. 19. Lan- 
caster was vested in the Crown by Henry IV., 
separated indeed from the other possessions of 
the Crown in order and government, but united 
in point of inheritance. 

County Rate, an imposition levied on the oc- 
cupiers of lands, and applied to many miscella- 
neous purposes ; among which the most import- 
ant are those of defraying the expenses connected 
with prisons, reimbursing to private parties 
the costs they have incurred in prosecuting 
public offenders, and defraying the expenses of 
the county police. See 15 & 16 Viet. c. 81. 

County Sessions. They are the general 
quarter sessions of the peace for each county, 
and are held four times a year, viz. in the 
first week (on some day fixed by the magis- 
trates) after the 11th of October, the 28th of 
December, the 31st of March, and the 24th of 
Jime, in every year, provision being made to 
prevent the April sessions clashing with the 
spring assizes (1 Wm. IV. c. 70; 4 & 5 Wm. 
iV. 0 . 47). The general quarter sessions for tlie 
coimty of Middlesex are remodelled by 7 & 8 
Viet. c. 71, which requires two sessions to be 


held monthly— the general quarter sessions 
being the first of these, held in the months of 
January, April, July, and October; and the 
general sessions being the second or adjourned 
sessions, held in the months of February, May, 
August, and November; and such otW ses- 
sions as shall be fixed by the magistrates at 
the first sessions held in December. Sec. 11 
abolishes the sessions tor the city of W est- 
minster. See 14 & 15 Viet. c. 55. County 
general quarter sessions have both a criminal 
and civil jurisdiction. The 5 & 6 Viet. c. 38, 
has abridged their criminal jurisdiction, pro- 
hibiting them frem trying any treason, 
murder, or capital felony ; any offence punish- 
able with penal servitude for life ; and a long 
catalogue of offences, specified in the act, such 
as misprision of treason, political offences, 
offences against religion, perjiu’y, and sulxtrna- 
tion of perj ury ; bribery, forgery, bigamy, ab- 
duction ; setting fire to growing crops, woods, 
heaths, &c. ; endeavouring to conceal the birth 
of a child ; offences against the insolvent and 
bankrupt laws ; administering imlawful oaths ; 
blasphemous and seditious libels ; conspiracies 
and combinations; stealing, injuring, or de- 
stroying legal 'records and documents, testa- 
mentary papers and wills. Their civil business 
is generally as a court of appeal, extending over 
penal convictions, orders of justices, matters 
connected with the administj-ation of the poor 
laws, vagrant laws, the highways, &c. — 3 Bums' 
Justice^ 4173. 

Coupons [fr. couper^ Fr., to cut], interest and 
dividend certificates; also those parts of a com- 
mercial instrument which are to be cat, and which 
are evidence of something connected with the 
contract mentioned in the instrument. They 
are generally attached to certificates of loan, 
where the interest is payable at particular 
periods, and, when the interest is paid, they 
are cut off and delivered to the payer. A 
coupon does not require a stamp ; it is nothing 
more than an I.O.U. 

Courier [fr. courir^ Fr., to run], an express 

messenger of haste. 

Courtacier, a horse courser — 2 Inst. 719. 

Courtesy, see Curtesy. 

Court [fr. ewna, Lat. ; com;*, Fr.; koert., Dut.], 
the Queen’s palace or mansion; also a place 
where justice is administered. In every court 
there must be at least three constituent parts, 
the actor, or plaintiff, who complains of dn 
injury done; the rms^ or defendant, who is 
called upon to make satisfaction for it ; and the 
Judex f or judicial power, which is to examine 
the truth of the fret, to determine the law aris- 
ing upon that fact, and if any injury appear to 
have been done, to ascertain) and its ofificers 
to apply, the remedy. It is usual in the supe- 
rior courts to have attorneys or solicitors, and 
advocates or counsel, as asststantp. Courts are 
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either of record^ where their acts and judicial 
proceedings are enrolled for a perpetual me- 
mory and testimony, and they have power to 
fine and imprison, and error may be brought 
upon their judgments; or, not of record^ as 
those generally of a private man, which the 
law will not entnist with any discretionary 
power over the fortune or liberty of the sub- 
ject ; their proceedings are neither enrolled nor 
recorded; they cannot hold pleas of matters 
cognisable at the common law, unless under 
the value of 40.?., nor of any forcible injury 
whatsoever, nor have any process to arrest the 
person of the defendant ; a writ of false judg- 
ment lies to reverse their decisions. It does 
not follow, however, that a court which is not 
of record must be an inferior court. The equity 
jurisdiction of the High Court of Chancery is 
said to be in strictness a court not of record ; 
but the dignity of this court precludes a writ 
of false judgment, when sitting as a court of 
equity ; and as it is not a court of record, no 
error can be brought to rectify its decrees, and 
the proceeding for this purpose is by appeal to 
the House of Lords. The instances in which 
this court sits as a court of common law arc 
very rare, but whenever this does occur, as it 
is then a court of record, error lies from its 
judgments. — 3 Bl, Com. 23. For a descrip- 
tion of the several courts, public or private, 
general or special, consult the initial letter of 
the particular title of every court, c. g. Court 
of Admiralty, see Admik.\lty. • 

The several species, however, of courts of 
justice have been thus classed : — 

(I.) General jurisdiction, comprehending the 
Court Baron, the Hundred Court, the County 
Courts, the Court of Exchequer, the Court of 
Common Pleas, the Court of Queen’s Bench, the 
Court of Chancery, the Court of Exchequer- 
Chamber, the House of Peers, the Courts of 
Assize and Nisi Prius, the Judicial Committee 
of the Privy Council, the Probate and Divorce 
Courts, and the Court of Bankruptcy. 

(II.) Ecclesiastical, military, and maritime, 
comprehending the Archdeacon’s Court, the 
Consistory Court, the Court of Arches, the 
Court of l^eculiars, the Prerogative Court, the 
Court of Chivalry, and the Court of Admiralty. 

(III.) Special jurisdiction, comprehending 
the Court of Piepoudre^ the Forest Courts, the 
Coiurt of Sewers, the Court of Policies of As- 
surance (the Court of Marshalsea, the Palace 
Court, both abolished), the Coiu’t of the Duchy 
Chamber of Lancaster, the Courts of the Counties 
Palatine, the Courts of the Stannaries, the 
Borough-Courts, the Court of Bequests, cr 
Ckiurts of Conscience, the University Courts. 
By 2? & 28 Viet, c, 63, the courts in one 
|l^ of Her Majesty’s dominions may remit a 
the opinion in law of a court in any 
hjSfel:: tbireof. ' - 


Court-Baron, a court which, although not 
one of record, is incident to every manor, and 
cannotibe severed therefrom. It was ordained 
for the mainten^ce of the services and duties 
stipulated for by lords of manors, and for the 
purpose of determining actions of a personal 
nature, where the debt or damage was under 
forty shillings. 

This court may be held at any place within 
the manor, giving fifteen days’ notice, including 
three Sundays, of the day when the court will 
be held ; but three or four days’ notice have 
been deemed sufficient. It is frequently held 
together with the court-leet. It generally as- 
sembles but once in the year. 

The freehold tenants alone are suitors to the 
coiirt-baron ; and it is essential to the existence 
of the court that there should be two suitors at 
the least ; for since freemen can only be tried 
by their peers or equals, should there be but 
one freeman, he can then have no peer or judge, 
and consequently he must appeal to the court 
of the lord paramount. The suitors of a court- 
baron constitute its judges. The steward is a 
constituent essential part of the court, and not 
a mere ministerial officer, for the court cannot 
be holdcn Avithout him. 

A court-baron not being a court of record, 
neither the lord nor his steward can fine or 
imprison. 

The tenants of a manor may make by-laws 
touching Iheir commons and the like, to bind 
such tenants as assent theretc^ unless they be 
made by prescription, or under an immemprial 
custom. These laws can never bind strangers. 
Tho penalty for the breach of a by-law is in the 
nature of a fine, rather than amercement, and is 
not affeerablc, i. e. assissablc. 

Court-Lands, domains or lands kept in the 
lord’s hands to serve his family. 

Court-Leet. [Coke says, leet is a Saxon 
word, and comes from the verb gelathiaUj or 
gelethian {g being added euphonies gratid)^ i. e. 
convenirey to assemble together unde conventua. 

4 Inst. 261. It is also said to be derived 
from lesty signifying censuray arbitnvmy ^because 
this court redressed wrongs by way of judg- 
ment, against any person of the frank-pledge 
who had done any wrong or injury to another.’ 
Lex. Man. 131. Others suppose it to be 
derived from the Saxon leody plebSy and to 
mean the populi curiesy or folkmote . — Bitaon 
on Courts Leet. Scriven derives it from the 
Saxon, ledy to assign or grant, being a juridical 
franchise held by a subject under a grant from 
the crown. — 2 Scriv. Cop. 677, note y.l It is 
a court of record. Its jurisdiction and privi- 
leges were purchased of the Crown by the 
possessors of large estates, that the people 
might have justice rendered to them nearer to 
their own homes. This court may be append- 
ant to a hundred as well as to a manor ; and 
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It may also be appendant to a vill or to an 
ancient messuage. 

A lect, held bjr charter, must be held on the 
days mentioned in the charter ; and when held 
by prescription, it must be kept at the custo- 
mary time ; the court leet may be adjourned, 
when requisite, by three proclamations. It 
may be held at any place within the precinct 
where the lord pleases, except the church, 
chapel, or churchyard. Usually fifteen days’ 
notice is given. Suit to the leet is due by 
reason of resiancy or abode, and has no refe- 
rence to tenure ; it is therefore called suit-real, 
and not suit-service. The attendance is usually 
essoined on the payment of a nominal sum. 
Since the leet was originally granted, for the 
more convenient administration of justice, the 
lord is compellable to hold a court by manda- 
mus, and a leet is forfeited by non-user and by 
acts of abuser. A long disuser of the franchise 
will induce a suspicion of defect of title. — 1 Sir 
Vr. BL 47. The usurpation of a leet has been 
adjudged an indictable oftence. — 6 Mod. 183. 

The steward of a court-leet is an essential • 
officer, and should be indifferent between the 
lord and the law (see Powell on Coui'ts Leet, 
p. 43), for he is the judge, and presides in the 
court wholly in a judicial character ; the minis- 
terial acts of the court, such as impanelling the 
jury, are executed by the bedell or bailiff, sworn 
to a due performance of his duty. The steward 
may fine or imprison, and may take a recogni- 
zance of the peace : he cannot appoint a deputy, 
unless he be'so empowered in his patent or deed 
of appointment, or there exist an established 
custom for it. All fines arc recoverable by 
action of debt or by distress. A fine is imposed 
by the court, but an amercement is generally 
the act of the jury ; it must always be affeered 
in open court, by two or more persons appointed 
by the steward, and duly sworn, and is then 
recoverable by distress or action. 

By-laws, embodied in the presentments and 
verdicts of the jury, and homage, may be good 
by custom. 

In some manors, the jury of the court-leet* 
choose the mayor, port-reeve, or other chief 
municipal officer of the borough or town to 
which the leet jurisdiction is appended, while, 
in others, the jury present in writing the can- 
didate who may have the majority of votes, 
but have no control over the poll. The bailiff 
is sometimes chosen by the jury; but the 
steward or the lord may have the appointment 
by custom. The right to elect constables, 
tithing-men, and third boroughs is vested in 
the jury. In ancient times, ale-conners and 
leather-sealers were chosen at the court-leet. 
An officer, called the hay ward, is now appointed ; 
his duty is to keep the lanes clear, by impound- 
ing stray cattle that he may find there. 

All o:6fences cognizable in the leet are en- 


quired of and presented by the suitors of the 
court, sworn and charged as a jury for that 
purpose ; and all presentments may be removed, 
by certiorari, into the Queen’s Bench, and then 
traversed. See 2 Scriv. Cop. p. 780. 
Cousenage, see Cosenaoe. 

Cousin, [fr. cousin, Fr. ; eugino. It.* ; conso- 
hrinus, Lat., whence cusdrin, cu8rin\ sobrino, 
Sp.] A cousin is any collateral relation except 
brothers and sisters and their descendants and 
the brothers and sisters of any ancestor. The 
child of A’s uncle or aimt is called his cousin 
Gennan, or first cousin, and the child, grand- 
child, &c., of such cousin is called his first cousin 
once, twice, &c., removed. The grandchild of A*s 
great uncle is his second cousin, and the child, 
grandchild, &c., of such cousin is his second 
cousin, once, twice, &c., removed, and so on. 

Couthutlaugh [fi*. couth. Sax., knowing, and 
ut laugh, an outlaw], a person who willingly 
and knowingly received an outlaw, and 
cherished or concealed him ; for which offence 
he underwent the same punishment as the out- 
law himself. — Bract. 

Covenable, convenient or suitable. 

Covenant [fr. convenant, Fr.], an agreement, 
convention, or promise of two or more parties 
by deed in wrMng, signed, sealed, and de- 
livered, by which either of the parties pledges 
himself to the other that something is either 
done or shall be done, or stipulates for the 
truth of certain facts. He who thus promises 
is called the covenantor ; and he to whom it is 
made the covenantee. A covenant being part 
of a deed is subject to the general rules for 
the construction of such instruments : as, first, 
to be always taken most strongly against the 
covenantor, and most in favour of the cove- 
nantee ; secondly, to be taken according to the 
intent of the parties ; thirdly, to be construed 
ut res magis valeat quam pereat fourthly, when 
no time is limited for its performance that it be 
performed in a reasonable time. If the cove- 
nantor covenant for himself and his heirs, it is 
then a covenant real, and descends upon the 
heirs, who are bound to perform it provided 
they have assets by descent ; if he covenant 
also for his executors and administrators, his 
personal assets, as well as his real, are likevdse 
pledged for the performance of the covenant, 
but the executors and administrators are 
bound by every covenant, without h^ing 
named, unless it is such a covenant as is to be 
performed personally by the covenantor, and 
there has been no breach before his 
Covenants for title are frequently termed real 
covenants ; they are usually, that>tlie vendor 
is seised in fee, has power to quiet 

enjoyment by the purchaser^ Ms 
assigns, that the land shall. 1^, holden ffom 

incumbrances, and for ,, ftirther ass^ 
These five covenants are separate and di^ct. 
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but the first and second of them are aynony- 
mous, for if a person be seised in fee, he has a 
power to sell, but the converse of this propo- 
sition is not universally tiiie. No particular 
technical words are requisite, for any words or 
form of expression which import an agreement 
or act will suffice. A covenant to do a thing, 
which upon the lace of it appears to be preju- 
dicial to the public interest, or otherwise con- 
trary to law, is absolutely void, as is an impos- 
sible covenant, if the impossibility existed at 
the time of making it. 

A covenant is either express or implied — it 
subsists either in law or in fact. An express 
covenant, or one in fact, is expressed in words ; 
an implied covcna.nt, or one in law, is that 
which the law implies, though not expressed in 
words. Express covenants are taken more 
strictly than implied. All covenants for the 
benefit of the estate run with the land, so that 
he who has the one is subject to the other ; 
they bind those who come in by act oi‘ law, as 
the personal representatives, as well as those 
who come in by the act of the parties. As to 
what covenants shall be construed to be pre- 
cedent or not, it has been laid doAvn that the 
dependence or independence of covenants must 
be collected from the sense ’and meaning of the 
parties ; and that in whatever order covenants 
may stand in a deed, their precedency must 
depend on the order of time which the intent 
of the transaction requires. 

Covenants are inherent, that tend* to the 
support of the land or thing granted, or are 
collateral to it; affirmative^ or negative; 
executed, or that which is already done ; exe- 
cutory, or that which is to be done. 

There are cases in which equity will relieve 
against a foideiture incurred by breach of cove- 
nant, when full compensation can be made ; 
but this indulgence is not willingly extended 
beyond the case of a money payment. See 
22 & 23 Viet. c. 35, ss. 4 to 9. 

The construction of covenants is the same 
in equity as at law. At law, a covenant must 
be strictly and literally performed ; in equity, 
it must be substantially performed, according 
to the true intent of the parties, so far as cir- 
cumstances will admit ; but if by unavoidable 
accident, by fraud, by surprise, or by ignorance, 
not wilful, parties have been prevented from 
executing it literally, a court of equity will 
interfere, and if compensation can be made, 
will give relief. Lord Eldon said, in Igfjulden 
T. May^ 9 Ves. 333, ‘ though it is clear the 
construction of a covenant must be the same 
in law and in equity, I can conceive a number 
of cases in which, admitting the operation to 
be the same in law and in equity, a court of 
equity would reform the covenant and intro- 
du^!9ubtber covenant ; of which it might be 
^t^^||^di;$ted, that the construction should 


be the same in law and in equity.* — Shep. 
Touchy 160; Bac. Ahr.y Covenant (O) ; Com. 
Big.y Covenant (F) ; Vin. Abr. Covenant (0). 

Covenant, action ofy a species of the ex 
contractu actions. It lies where a party claims 
damages for breach of a covenant, which is, in 
fact, a promise under seal. 

Covenant to stand seised to uses. A 
voluntary assurance, operating under the 
Statute of Uses, and by non-transmutation of 
possession ; i. e. it does not transfer the seisin 
to another to raise the use in the covenantee, 
but that seisin remains in the covenantor, he 
standing seised to the use of tl>e covenantee. 
It must be by deed, and not by parol, and 
made by a person seised of lands or tenements, 
and consecpiently cannot embrace an equity, 
right, or contingency, though it may be of a re- 
version or vested remainder, for the reversioner 
or remainder-man is in the sei.sin. It must be 
in consideration of marriage or blood, fbr a 
covenant to stand seised to the use of a stranger 
would be void. It must not be ibr a money 
consideration, for that would be a bargain and 
sale. But it is not necessary that the considera- 
tion of blood bo expressed, for if a person 
covenant to stand seised to the use of his wife, 
son, and the like, it will be sufficient, as the 
consideration would be apparent. Love and 
affection to an illegitimate child are not suffi- 
cient considerations to raise a use ; a fortiori^ 
long acquaintance, and familiar intercourse, are 
not. It is not settled what degre^i of relation- 
ship is necessary to support this a.ssurance ; 
the kindred between second cousins would 
perhaps be sufficient, if the fact were noticed 
in the in.^trument. The consideration of this 
conveyance is the foundation of it ; a convey- 
ance in the form of, and void as a grant, feoff- 
ment, or release, may still take effect as a cove- 
nant to stand seised. 

The only essential difference between a cove- 
nant to stand seised to uses and a bargain and 
sjile, setting aside the external formalities re- 
quired to the validity of the latter, consists in 
the nature of the consideration ; and hence the 
same deed may operate for the benefit of dif- 
ferent parties, both as one and the other ; as, 
if ‘ A. covenant that in consideration that B. is 
his son, he 8h.all hjive the land for life, and after 
his death, in consideration that C. has given 
him 100/., that he shall have it in fee.* The 
enrolment gives such solemnity to a bargain 
and sale that it is said to be an estoppel; but 
this is not to be understood in the same sense 
in which an operation by estoppel is attributed 
to a fine or feoffment, so as to affect property 
afterwards acquired, but merely that the 
validity of the deed cannot be denied.— 2 Sand, 
on UseSy 96 ; Wat. Conn. 331. 

Covenant, writ ofy abolished by 3 & 4 Wm. 
IV. c. 27, 8. 36. 
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Coventry Act, 22 & 23 Car. II. c. 1. 
Covert-Baron, said of a wife who is under 
the protection of her husband. 

Coverture, the condition of a woman during 
mairiage, because she is then under the cover, 
influence, and protection of her husband. The 
effect of coverture, as to the wife’s person, is 
that it belongs of right to her husband, though 
should he abuse this right, the wife may haye 
security of the peace against him. As to her 
property, all freeholds of which she is seised 
at the time of marriage, or afterwards, vest in 
the husband and wife during coverture, in 
right of the wife, and the husband is entitled to 
the profits and has the sole control and manage- 
ment, but cannot convey or charge the lands 
for any longer period than while his own 
interest continues. She can convey with her 
husband’s concurrence, by any of the ordinary 
modes of assurance, duly acknowledged, as 
directed by the Fines and Recoveries’ Act. As 
to her inheritable realty, the husband becomes, 
under certain circumstances, tenant by the 
courtesy, if he outlive his wife, and he and his 
wife may together make leases of her lands of 
inheritance, so as to bind her or her heirs after 
his interest in the property has determined. 
As to the wife’s terms of years, and other 
chattels real, they belong to the husband, and 
may be taken in execution for his debts, and 
should he survive her, they are absolutely his ; 
but if he make no disposition of them, and she 
survive him, they then belong to her. The 
husband becomes generally the absolute owner 
of his wife’s personal chattels (except her 
paraphernalia)^ and her choses in action (pro- 
vided he reduce them into possession). See 
20 & 21 Viet c. 57. The wife, when acting 
in autre droit, as executrix, is independent of 
her husband. Marriage settlements and sepa- 
rate provisions modify, of course, his common 
law rights, according to the particular agree- 
ments of the parties. As ageneral rule, a married 
woman is incapable of entering into any con- 
tracts, except for necessfiries, and of suing and 
beingsued. Coverture protects her fjom criminal 
prosecution, except in cases of treason, murder, 
manslaughter, or cases of mere misdemeanour, 
or crimes committed in her husband’s absence. 

[fr . convenio, Lat., to agree], a secret 
conspiracy or agreement between two or more 
persons to injure or defraud another. 

Covinous, fraudulent. 

Craspicd, and Craspisoe, i. e. crassus piscis, 
probably the grampus. — Anc, Inst. Eng. 

Crassa Negligentia, gross neglect. 

Crastino, tlie morrow after. 

Cravare, to impeach. 

Craven, or Cravant [derived by Skinner 
from crave, as one that craves or begs his li^ : 
perhaps it comes originally from the noise made 
by a conquered cock, cradant, prov. E. ; craw- 


don. Sc., a coward, seems the same word], a 
word of disgrace and obloquy, pronounced 
by either champion, in the ancient trial by bat- 
tle, proving recreant, i. e. yj^lding. Glanville 
calls it infestum et inverecundum verhum. His 
condemnation was amittere liberam legem, 
i.e. to become infamous, and not to be accounted 
liber et legalis homo, being supposed by the 
event to have been proved forsworn, and not fit 
to be put upon a jury or admitted as a witness. 

Creamer, a foreign merchant, but generally 
taken for one who has a stall in a fair or mar- 
ket. — Blount. 

Credentials, papers which give a title or claim 
to confidence, as the letters of commendation and 
power given to an ambassador, or public minister, 
by the prince who sends him to a foreign court. 

Credit, a transfer of goods on trust in confi- 
dence of future payment. The seller believes in 
the solvency and probity of the buyer, and de- 
livers his goods to him in confidence of it ; 
or he delivers them on the reputation of his 
customer. In book-keeping, the side of an 
account in which payments are entered is 
called the credit side, as contra-distinguished 
from the debit side. 

Creditor [Lat.], one who trusts or gives 
credit, correlative*to debtor. 

Creditors’ Bill, a bill in equity filed by oi^ 
or more creditors, by and in behalf of him- 
self or themselves, and all other creditors who 
shall come in under the decree, for an account 
of the |issets and a due administration of the 
estiite. These bills are allowed upon the prin- 
ciple, that as exqcutors and administrators have 
great power of preference at law, courts of equity 
ought, according to the maxim that equality 
is equity, to interpose upon the application of 
any creditor, by such a bill to secure a distri- 
bution of the a.sscts, without preference to any 
one or more creditors. The usual decree 
against the executor or administrator is (as it 
is commonly phrased) quod computet, that is 
to sjiy, it directs the chief clerk to take the 
accounts between the deceased and all his- 
creditors ; and to cause the creditors, upon 
due public notice, to come before #him to 
prove their debts, at a certain place, and within 
a limited period ; and it also directs the chief 
clerk to take an account of all the personal 
estate of the deceased in the hands of the exe- 
cutor or administrator, and that the same be 
applied in payment of the debts and otiber 
charges in a due course of administration. 

As soon as the decree to account is made, 
the executor or administrator is entitled to an 
injunction out of Chancery, to prevent any of 
the creditors from suing him £^^^w, or pro- 
ceeding in any suits already commenced, except 
under the direction and control of the court of 
equity where the decree is made. The object 
of the court, under such circumstances, is to 
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compel all the creditorfl to come in and prove 
their debts before the chief clerk, they being 
allowed 4Z. per cent upon their debts, from the 
decree to account, |md 35s. for their costs, and 
to have the proper payments and discharges 
made under the authority of the court ; so that 
the executor or administrator may not be ha- 
rassed by multiplicity of suits, or a race of 
diligence encouraged between different credi- 
tors, each striving for an undue mastery and 
preference. But in order to prevent any abuse, 
by connivance between an executor or admi- 
nistrator and a creditor, it is now a common 
practice not to grant an injunction unless the 
answer or affidavit of the executor or adminis- 
trator states the amount of the assets, and then 
only upon the terms of his bringing the assets 
into court, or obeying such other order of the 
court as the circumstances of the case may 
require. The same remedial justice is applied 
where the application, instead of being made by 
creditors, is made by legatees or trustees. — 1 
Story^s Eq. Jurisp, 442. As to an administra- 
tion summons by creditors, see Smi. Ch. Pr. 551. 

Creditrix, a female creditor. 

Crementnm comitatus {the increase of a 
county^. The sheriffs or counties anciently 
answered in their accounts fiefr the improvement 
^f the king’s rents, above the viscontiel rents, 
^nder this title. 

Crepare oculnm, to put out an eye. An 
offence punishable atflong the Saxons by a fine 
of 50s. This was the highest fine. — 'furnei'^s 
Ariglo-SaxonSj v. ii. app. hi. c. ii., p. 515. 

Crepnsonlum, or Crepusol^ [Lat.], the twi- 
light, i. e. the faint light diffused through the 
atmosphere by the sun, some time before rising 
and after setting ; it is caused by the reflection 
of the sun’s rays from the aqueous vapours and 
atmosphere overhead, which produce this effect 
in our climate to the height of forty-four miles. 
The morning twilight begins and the evening 
twilight ends when the sun is about eighteen 
degrees below the horizon. At the poles, wliere 
there are six months day and six months night, 
the twilight continues for two months, so that 
during la great part of the half year there is 
light at night. 

Crescente malitid crescere dehet et poena . — 2 
Inst. 479. — (Vice increasing, punishment ought 
also to increase.) 

Cretmus, a sudden stream or torrent. 

Cretio, the period fixed by a testator within 
which the heir must have formally declared 
his intention to accept . — Civil Law. 

Crier of the Court of Chancery^ abolished by 
15 & 16 Viet. c. 87, s. 27. 

Crimeil {the offence of forgery'). 

Crimen falsi dicitur^ cum quis illicitus, cut 
non faerit ad hcec data auctoritas^ de sigillo 
i^is rapto vel inventOf brevia^ cartasve consig- 
ndx^ti^Fleta, 1. 1, c. xxiii.— (The crime of 


forgery is when any one illicitly, to whom 
power has not been given for such purposes, 
has signed writs or charters with the king’s 
seal, either stolen or found). 

Crimen farti, the offence of theft. 

Crimen incendii, the offence of arson. 
Crimen lessse mtgestatis, the crime of in- 
jured majesty ; treason. 

Crimen Icesoe majestatis omnia alia crimina 
excedit quoad poenam . — 8 Inst. 210. — (The 
crime of treason exceeds all other crimes in its 
punishment.) 

Crimen raptus, the offence of rape. 

Crimen ro oerise, the offence of robbery. 

Crimes, violations of rights, which, considered 
in reference to their evil tendencies, as regards 
the community at large, are the subjects of in- 
dictment. They consist either of misdemeanors 
or felonies In our law misdemeanor is gene- 
rally used in contradistinction to felony, and 
comprehends all indictable offences which do 
not amount to felony, as perjury, battery, libels, 
conspiracies, &:c. 

It is not very easy in theory, and quite im- 
possible according to the English law, to lay 
down any single principle by which to distin- 
guish crimes from civil injuries — ^private from 
public wrongs. By the English law a distinc- 
tion exists, but it seems wholly technical; 
depending sometimes on the situation of the 
agent ; sometimes on the nature or relations of 
the thing which is the object of the act ; some- 
times on the manner in which the act is ddhe ; 
sometimes on the consequence^' of the act, the 
time of doing it, and other grounds which it 
would be useless to enumerate, because they 
can be learned thoroughly only by an acquaint- 
ance with the law itself. — 4 PI. Com. 7, n. 3, 
by Coleridge. See OFFf:NCE. 

Crimina morte extinguuntur. — (Crimes are 
extinguished by death.) 

Criminal, a person indicted for a public 
offence and found guilty. 

Criminal conversation, adultery. See Adul- 
tery. The action of crim. con. is abolished by 
20 & 21 Viet. c. 85, s. 59 ; but the 33rd sec- , 
tion gives a husband the right to claim da- 
mag(;s from an adulterer, either in a petition 
for dissolution of marriage or for judicial sepa- 
tion, or in a petition limited to that ft)ject, 
and the damages claimed must be assessed by 
a jury upon the same principles and subject to 
the same rules as were formerly applicable to 
the trial of actions for criminal ^conversation, 
and the court has power to direct the mode of 
their application, and may direct that they be 
settled for the benefit of the children of the 
marriage, or as a provision for the wife. 

Criminal information, a proceeding at the 
syit of the Queen, without a previous indict- 
ment or presentment by a grand jury. Crimi- 
nal informations are of two sorts : (1) ex officio, 
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which is a formal written su^estion of an 
offence committed, filed by the Attorney- 
General, or in the vacancy of that office by the 
Solicitor-General, in the Court of Queen’s 
Bench, without the intervention of a grand 
jury. It lies for misdemeanors only, and not 
for treasons or felonies. The offences against 
which they are usually directed are seditious 
or blasphemous libels or words, seditious riots 
not amounting to treason, libels upon the Queen’s 
ministers, the judges or other high officers, re- 
flecting upon their conduct in the execution of 
their official duties; obstructing such officers 
in the execution of their duties ; against ofti- 
cers themselves for bribery, or for other corrupt 
or oppressive conduct. The information is filed 
in the Crown office without the previous leave 
of the Court. (2) Information by the master 
of the Crown office, which is filed at the instance 
of an individual, with the leave of the court ; 
and usually confined to gross and notorious 
misdemeanors, riots, batteries, libels, and 
other immoralities. The application is for a 
rule to show cause why a criminal infonnation 
should not be filed against the party complained 
of, and must be founded upon an affidavit dis- 
closing all the material facts of the case. If the 
court grant the rule w^s^, it is afterwards, upon 
showing cause, discharged or made absolute. 
When an information is filed, either thus or ex 
officio^ it must be tried by a petit jury of the 
county where the offence arose, and for that 
purpose, unless the case be of such importance 
as to be tried a« bar, it is sent down by writ of 
nisi prius into that county, and tried either by 
a common or special jury, like a civil action, 
and, if the defendant is found guilty, he must 
afterwards receive judgment from the Court 
of Queen’s Bench. — 4 Bl. Coin. 308. 

Criminal law. This division of our juris- 
prudence comprises the administration of the 
Crown law by the Court of Queen’s Bench at 
Westminster, consisting principally of a sort of 
quasi criminal law, as indictments for libels, 
nuisances, the repair of roads, bridges, &c., 
informations, quo warranto, mandamus, certio- 
rari, and the judicial decision of qifestions 
concerning the poor laws; and the general 
criminal law of the kingdom as administered 
either in the Court of Queen’s Bench or at the 
sessions in London and Middlesex, and at 
sessions and the assizes in the comitry. 

Criminal Lunatic Asylum. See 23 & 24 
Viet. c. 75.,^ 

Crooards,* a sort of old base money. 

Crocia, the crosier^ or pastoral staff. 

Crooiarius, the cross-bearer, who went before 
the prelate. 

Croft [A.S. fr. creajty Old Eng., handy-craft, 
or croitf G^l., a hump], a little close adjoining 
to a dwelling-house or homestead, and enclo*8ed 
for pasture or arable, or any particular use. 


• Croises, and Croisado. See Crotses. 

Croiteir, a crofter, one holding a croft. 

Crop, the seeds or products of the harvest in 
com. 

Crore, ten millions. — Indian. 

Cross-bill, answering to the reconveniio of 
the Canon Law, as a mode ol^efence by cross- 
examination, is one filed by a defendant against 
the plaintiff or other defendants in the same suit, 
either to obtain (1) a necessary discovery of 
facts in aid of his defence to the original biU, 
or (2) full relief to all parties, touching the 
matters of the original bill, as in a suit for the 
specific performance of a written contract, which 
the defendant at the same time insists ought to 
be delivered up or cancelled, in order to pro- 
tect him from the plaintiff hereafter bringing 
an action at law upon such contract, a relief 
which the defendant must pray for by a cross- 
bill. — MUf. PL 97 ; Sto. Eq. Plead, s. 889, 
et seq. 

A cross-bill should state the parties, objects 
and prayer of the original bill, and the proceed- 
ings thereon, also the rights of the party exhi- 
biting the bill, which render the cross-suit 
necessjiry, or the ground on which he resists 
the claim of the plaintiff in the original bill, if 
that is the obje'cUof the new bill. It should 
not introduce new and distinct matters, not 
embraced in the original suit ; for as to such 
matters it would be an original bill, and they 
cannot properly be exai^lfeed at the hearing of 
the first suit. Where a cross-bill seeks not 
only a* discovery but relief, care should be 
taken that the relief prayed by the cross-bill 
be equitable refief; for, to this extent it may 
be considered as not purely a cross-bill, but*in 
the nature of an original bill, seeking farther 
aid from the court ; and then the relief ought 
to be such as in point of jurisdiction it is com- 
petent for the court to give. — Sto. Eq. PI. .453. 

A cross- bill initiates a mere auxiliary, ancil- 
lary suit, def>ending altogether upon the original 
• suit. 

A cross-bill must, as a general rule, be 
brought before the closing of evidence in the 
original cause, imless the plaintiff in the cross- 
bill will go to the hearing upon the depositions 
and proofs already taken. This rule is estab- 
lished to prevent the danger of peijury, and 
the subornation of perjury, in case the parties 
should, after the closing of evidence, be per- 
mitted to examine witnesses de novo to;/ the 
same matters to which they or others have 
been already examined. However, clofdhg of 
evidence will be enlarged, or postponed; for 
the purpose of enabling the defendant to file a 
cross-bill upon a special appll^|i|i^ Hhotring 
sufficient grounds to the court ibfeiaisddng such 
an order. And when an original bill and 
cross-bill are filed, both causes commonly pro- 
ceed to be heard together, wliich could not be 
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done if the cross-bill were filed after closing of being made, must obtain an order, which is as 


evidence in the original cause, unless the cross- 
bill were heard on the bill and answer. For 
the purpose of hearing the two causes together 
the cross-plaintiff is entitled to have his cause 
advanced upon a motion or petition of course. 
The two causes Ihust be set down for hearing 
before the same judge, for they are considered 
united and parts of one and the Siime cause. 

But although the general rule is, that a cross- 
bill must be filed before evidence closed, to 
entitle the party to take testimony in support 
• of the facts asserted in it, independently of the 
answer; this rule is a restriction upon the 
rights of the defendant, and not upon the 
authority of the court ; for, where it is neces- 
sary for the purposes of justice in a particular 
cause, the court may direct a cross-bill to be 
filed at any time. 

The cross- bill is filed and served in the same 
way as an original bill, and appearance and 
answer are enforced in the same manner. 

A cross-bill is now unnecessary in some 
cases in which it was formerly required. As, 
for example, if a bill is fled for the specific 
performance of an agreement, and the defendant 
should insist upon a different agreement from 
that stated by the plaintiff in the bill, and 
should offer to perform the specific agreement 
which he represents to have been made ; the 
old practice would hiive required that the de- 
fendant should file a^fc’oss-bill, to entitle him- 
self to a decree for the performance of the 
agreement as .set up and proved by the defend- 
ant. But this would now be unnecessary, 
because the court will, under such circum- 
stances, at his request, decree a specific per- 
formance of the agreement, actually set up and 
established in the defence. 

The original plaintiff is entitled to have an 
answer to his interrogatories before he can be 
compelled to answer tho.se of the cro.ss-bill, but 
he must obtain an order for the purpose, which 
he may do as of course. This order allows him* 
a certain time to answer the cross-bill after the 
original defendant has answered. 'J'he order 
can be obtained, although the cross-plaintiff 
may be in a situation to enforce an answer 
first, but it must be applied for before the 
cross-defendant has incurred a contempt for 
not answering the cross-bill. At the 'expiration 
of the time allowed to answer the cross-bill, 
after the original bill has been answered, the 
cross-phiintiff is entitled to an answer, and the 
cross-defendant is not entitled as of course to 
any further time. — Smi. Hanclh. 497. 

The priority of answer to which the original 
plaintiff is entitled, may be waived and trans- 
ferred to the cross-plaintiff by his amending his 
biU after the filing of , the cross-bill, in things 
Hoj^rial, and requiring an answer; but the 
upon such material amendment 


of course, that the proceedings in the original 
bill be stayed until a certain time after the 
plaintiff shall have fliUy answered the cross- 
bill. Should he not then amend his bill, then 
the cross-plaintiff cannot stay the proceedings 
in the original cause until an answer to his 
cross- bill be filed, but can only stay or respite 
closing of the evidence in the original cause. 

Where a defendant files a cross-bill for disco- 
very only against the plaintiff, the answer to 
such cross-bill may be read and used by the 
party filing such cross-bill, in the same manner, 
and under the same restrictions as the answer 
to a bill praying relief may now be read and 
used. 

The costs of a bill of discovery filed by any 
defendant to a bill for relief are to be costs in 
the original cause, unless the court otherwise 
orders. 

A cross-bill for discovery alone has been ren- 
dered unnecessaiy, as a defendant can now 
examine a plaintiff upon interrogatories in the 
original suit, but a defendant has the option of 
still adopting the practice by cross-bill. — 15 & 
16 Viet. c. 86, s. 19. 

Also if a bill of exchange or promissoiy note 
be given in consideration of another bill or 
note, it is called a cross or counter bill or note. 

Cross-examination, a close and rigid ques- 
tioning of a witness by the counsel of the adverse 
party, in order to test the truth of his examina- 
tion-in-chief. A witness cannot be cross- 
examined as to any fact which, ' if admitted, 
would be collateral and wholly irrelevant to 
the matter in issue, for the purpose of contra- 
dicting him by other evidence, in case he 
should deny the fact, and in this manner to 
discredit his testimony. When a witness has 
been once sworn to give evidence, the other 
party may cross-examine him, though he gave 
no evidence for the party who called him. 
Leading questions are admitted in the cross- 
examination of a witness, when much Larger 
powers are given to counsel than in the ex- 
amination-in chief. 

Crois-remainders, reciprocal contingencies 
of succession, which may be implied in a will, 
but must always be expressed in a deed, and 
should be exjjressly limited in a will. 

The broad rule is that wherever realty is 
devised to several persons in tail as tenantsrin- 
common, and it appears to be the testator’s 
intention that no part should go over until the 
failure of the issue of all thl tenants-in- 
common, they take cross-remainders in tail 
amongst themselves. 

The deductions from the authorities have 
been stated thus (2 Jarm. Willa. c. xlii. 471): 

(1) That under a devise to seve^ persons- 
in-tail, being tenants-in-common, with a limi- 
tation over for want, or in default of such issue. 
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cross-remainders are to be implied amongst 
the devices in tail. 

(2) That the above rule applies whether t&e 
devise be to two persons^ or a larger number, 
though it may be made to them ‘ respectively ^ 
and though in the devise over the testator have 
not used the words * the said premises,’ or * all 
the premises,’ or * the same,’ or any other ex- 
pression denoting that the ulterior devise was 
to comprise the entire property, and not un- 
divided shares. 

(8) That the rule applies, in regard to exe- 
cutory trusts at least, though there be an ex- 
press direction to insert cross-remainders among 
another class of objects, or a limitation over 
among some of the some objects; and even 
in direct devises an express limitation of 
cross-remainders among another class of ob- 
jects has been held not to repel the implica- 
tion. 

(4) That the word ‘ remainder ’ following a 
devise to several in tail, will raise cross- re- 
mainders among them. 

(5) That it is no objection to the implication 
of cross-remainders that there is an inequality 
among the devisees whose issue is referred to ; 
some of them being tenants-in-tail, and others 
tenants for life, with remainder to their issue 
in tail. 

(6) That a devise to the children of A, f(^r 
life, and for want and in default of such issue 
tlien over, creates cross-remainders by impli- 
cation for life among such devisees. 

A gift to sev«r%l in fee-simple as tenants-in- 
common, with a limihition over in case they all 
die under ago, tlie share of one of the devisees 
dying during minority will devolve upon fiis 
representatives, unless and until the whole die 
under age. 

Cross-remainders may be implied in wills, 
marriage articles, and limitations of executory 
or imperfect trusts, but not in deeds, and for 
this reason, that although in a deed a remainder 
may be implied, yet words of inheritance can- 
not, so as to determine what quantity of an 
estate is conferred by the remainder ; otherwise, 
if no particular words were necessary to limit 
the inheritance, cross-remainders could be 
raised by implication in a deed as well as in a 
will. — Watk. Conv. 189. 

Crossing checks. It is very usual for the 
drawers of bankers* checks to write across them 
the name of the payee’s banker, -in which case 
the banker on whom the check is drawn will 
only pay to that banker; in other cases, as 
when the drawer is unaware of the payee’s 
banker, it is usual for him to write merely the 
words ‘ and Co.’ leaving it to the payee to add 
the name of his banker. This serves the pur- 
pose of some security in case the check is lost, 
since it can only be paid through a banker, and 
moreover postpones in some measure the pay- 
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raent until tlie clearing hours in the afternoon. 
See Bankers’ Cheques. 

Grown [fr. couronney Fr. ; kroone^ Dut. ; 
corona, Lat. J, anornamental badge of regal i)ower 
worn on the head by sovereign princes. The 
word is frequently used when speaking of the so- 
vereign herself, or the rights, duties, and prero- 
gatives belonging to her. Also a silver coin of 
the value of five shillings.* As to costs for and 
against the Crown, see 18 & 19 Viet. c. 90. 

Crown oases reserved. Questions of law 
which arise at criminal trials (except in the case 
of demurrers) are now usually referred to the 
Court of Criminal Appeal, which sits under the 
autliority of 11 & 12 I’^Ict. c. 78, which declares 
that the justices and barons shall have full 
power and authority to hear and finally deter- 
mine the sjiid question or questions reserved 
for their consideration, and thereupon to re- 
verse, affirm, or amend any judgment which 
shall have been given on the indictment or in- 
quisition, on the trial whereof such question or 
questions have arisen ; or to avoid such judg- 
ment, and to order an entry to be made on the 
record that in the judgment of the sjiid justices 
and barons the party convicted ought not to 
have been c<nivicted ; or to an-est the judgment 
thereon, or to order judgment to be delivered 
thereon. • 

Crown debts. It is a prerogative of the 
Crown to claim priority for its debts before all 
Other creditors, and to recover them by a sum- 
mary jjroccss called an extent, because the- 
saurus rmjinixi est pads vinculum et bellorum 
nerd. 

Every person having money belonging to the 
Crown is a crown-debtor. When upon inqui- 
sition a person is found to be a crown-debtor 
by simple contract, the debt immediately be- 
comes a sj)ecialty ; but a person giving to the 
Crown a bond on condition is not a bond- 
debtor before the condition is broken. 

The places to be searched to ascertain the 
existence of any crowm debts created or secured 
before the 4fh of June, 1839, are the Ex-, 
chequer Office and the Tax Office, among the* 
receiver-general’s bonds. Since that date, at 
the Common Plcjis Office, pursuant to 2 Viet, 
c. 11. See 18 Viet. c. 15. After Slat Dec. 
1859, the provisions as to re-registry contained 
in 2 & 3 Viet. c. 11, and 18 & 19 Viet. c. 15, 
apply to crown debts. — 22 & 23 Viet. c. 35, 
s. 22, and see 23 & 24 Viet. c. 115, 8. 1. 

Crown office, a department belonging to the 
Court of Queen’s Bench, commonly called the 
Crown side of the court. The 6 & 7 Viet, 
c. 20, abolished the clerks in this court, and the 
monopoly of their practice* throwing it 9pen to 
all persons admitted or admissible to practice 
as attorneys of the Court of Queen’s Bench ; it 
also abolished several ancient offices, and many 
burthensome fees, and made the office subject 
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to the direct control of the Lord Chief Justice. 
The office of Assistant Master was abolished 
by 28 & 24 Viet. c. 54. There are now only 
three officers of the crown side appointed by 
the Lord Chief Justice, viz. the Queen’s coroner 
and attorney, and one master ; their offices are 
held during good behaviour. 

The business of this office may be thus stated : 

1st. Original proceedings, which consist of 
(a) indictments for assaults and batteries ; libels, 
nuisances, perjuries, conspiracies, non-repair of 
roads, bridges, &c.; (€) informations. 

2nd. Proceedings by way of supervision or 
appeal, exercised by means of.(a) a certiorari ; 
(€) proceedings in error ; (y) mandamus. 

3rd. Collateral proceedings, consisting of (a) 
articles of the peace ; (€) attachments ; (y) 
habeas corpus. 

Two days in each week during tenn, viz. 
Wednesday and Saturday, are appropriated by 
the Court of Queen’s Bench to the Crown busi- 
ness, called ‘ Crown Paper Day a.’ — Arch. Prac. 
of Crown Off. 

Crown solicitor. The solicitor to the Trea- 
sury acts, in state prosec .’tions, as solicitor for 
the Crown in preparing the prosecution. In 
Ireland there are officers called Crown solicitors 
attached to each circuit, wilioae duty it is to get 
up every case for the Crown in criminal prose- 
cutions. They are paid by salaries. There is 
no such system in England, where prosecutions 
are conducted by solicitors aj>pointed by the 
parish, or other persons bound over to prose- 
cute by the magistrates on each committal ; 
but in Scotland the still better plan exists of a. 
Crown prosecutor in every* county, who pre- 
pares every criminal prosecution. 

Croy, marsh land. — Blount. 

Groyses, pilgrims, because they wore the 
sign of the cross upon their garments. — Bract, 
1. 5, pt. 2, c. ii. 

Grnstuin, a purple garment mixed with 
many colours. 

Cry de pais, or Cxi de pais, hue and cry. 

Cryer, an officer of a court, whose duty it is 
to make proclamation. 

Crypta [Ital., fr. icpvTrrw, Gk., to hide, being 
first used by the early Christians for the perform- 
ance of religious services in 8afety3, a chapel 
or oratory under ground, or under a church or 
cathedral. — Du Cange. 

Cshatriya, Xshatriya, Chetterie, Khetery, 

a man of second or military caste. — Indian. 

Guoking-stOOL A chair on which females 
for certain offences were fastened and ducked 
in a pond. * The chair was sometimes in the 
form of a close-stool, which contributed to 
increase the degradation.’ — Halliwell. Cugh, 
Manx., excrement in children’s language ; Kuka^ 
Icel. eacare Lat. Cukkynge or py^nge vesselle 
emphiumy Pr. Pm. Similiter malam cervi-‘ 
attt in cathedrd ponehaiur atercorie. 


nut tiij, sol. dabat prepositis,^ ^Domesday B, in 
Way. It was also called goging-stool. Goug- 
stole, A. Sax., a close-stool.— Werfyw. 

Cuokoldom [fo. cuckoo \ cuctUus, Lat., a 
bird which lays her eggs in the nest of another 
bird], the act of adultery. 

Cnde, a chrysom or foce-doth for a child 
baptised. 

Cui ante divortiiiin {to whom before divorce). 
A writ for a woman divorced from her husband 
to recover her lands and tenements which she 
had in fee-simple or in tail, or for life, from 
him to whom her husband ffid alienate them 
during the marriage, when she could not gain- 
say it. — Beg, Orig. 233. 

Cui in vita {to whom in life). A writ of 
entry for a widow against him to whom her 
husband aliened her lands or tenements in his 
lifetime ; which must contain 4n it, that during 
his life she could not withstand it. — Reg. Orig, 
232. 

Cui licet quod majus non dehet quod minus est 
non licere. — 4 Rep. 23. — (He who has authority 
to do the more important act shall not be de- 
barred from doing that of less importance.) 

Cui pater est populus non habet ille patrem. 
Co. Litt. 123. — (He to whom the people is 
father, has not a father.) 

Cui plus licet quani par estj plus mitt quam 
licet. — 2 Inst. 464. — (He to whom more is 
granted than is just, wants . more than is 
granted.) 

Cuicunque aliquis quid concedit concedere 
videtur et id., sine quo res ipsai esse nonpotuit.-— 
11 Co. 52. — (Whoever grants anything to 
another is supposed to grant that also without 
which the thing itself would be of no effect.) 

Cuilibet in artesudperito est credendum. — Co. 
Litt. 125. — (Every one who is skilled in his 
own art is to be believed.) 

Cujus est commodum ejus debet esse incommo- 
dum. — (Whose is the advantage, his also should 
be the disadvantage.) 

Cujus est dare ejus est disponere . — 2 Co. 71. 
(Whose is to give, his is to dispose.) 

Cujus est divisio alterius est electio. — Co, 
Litt. 166. — (Whose is the division, the other’s 
is the choice.) 

Cujus est solum ejus est usque ad cedum et 
ad inferos, — Co. Litt. 4. — (Whose is the soil, 
his it is even to heaven and to the middle of 
the earth.) 

This maxim is also more succinctly and 
elegantly expressed, Cujus est solum ^us est 
altum. 

Cujus juris {i.e.jurisdictionis) est prindpalcy 
ejusdem juris erit accessorium. — 2 Inst. 493. — 
(An accessory matter is subject to the same 
jurisdiction as its principal.) 

Cujusque rei potissima pars est principium. 
10 Co. 49. — (Of everything the*<^ef i^art is 
the beginning.) 
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Cnla^nai, the laying up of a d>ip in a dock 
for repair. 

Cnlpa^ an act of neglect, causing damage, 
but not implying an intent to injure, of which 
the Roman jurists recognised two : (1) Culpa 
lata^ culpa latter ; magna ailpa^ gross neglect, 
treated very much like fraud; culpa magna 
dolus eatj dolo proxima. (2) Culpa^ without 
miy epithet, or omnis culpa, culpa lews, levior\ 
or levissima, slight neglect— CT mw. Civ. Law 
279 ; Sand. Just. 476. 

Culpa est inimiscere se rei ad se non perti- 
nenti. — 2 Inst. 208. — (It is a fault for anyone 
to meddle in a matter not pertaining to him.) 

Culpa lata dolo ccquiparatur. — (A gross 
feult is held equivalent to fraud.^ 

Culpa tenet suos atictores, — (A fault bintSs 
its own authors.) 

Culpas poena par esto. Poena ad mensuram 
delicti statuenda est. — Jur. Civ. — (Let the 
pimishment be proportioned to the crime. 
Punishment is to be measured by the extent 
of the offence.) 

Culprit [ft*. cull, abb. of cnlpahilis, and 
ponit, Lat., written by the clerk of arraigns, 
pht, as a minute that issue was joined, ov ponit 
se super patriam. Cul was probably intended 
to denote the plea, and prit, the issue ; others 
derive it from culpa, in a fault, and pvfchenms, 
taken, probably a corrnjition of culpat, from 
culpatus, the term applied in old law Latin to 
an accused person], one who is indicted for a 
criminal offence; popularly mistaken for the 
legal denominatioi-. of a criminal. 

Culheach, a caution given by a lord of rega- 
lity to punish a malefactor, when he replevied 
from the sheriff. — Scotch Diet. 

Cultura, a parcel of arable land. — Bhunt. 

Gulvertage [fr. culum and verto, Lat., to tiun 
tail], base slavery ; the confiscation of an 
estate. — Mat. Par. 1212. 

Gulward, and Gulverd, a coward. 

Cum adsunt testimonia return quid opus est 
verbis. — 2 Buis. 53. — (Where the testimony of 
:&cts is present, what need is there of words.) 

Cum ccmjitente sponte mitius est agendum. — 4 
Inst. 66. — (One confessing willingly should be 
dealt with more leniently.) 

Cum duo inter sepugnantia reperiuntur in tes~ 
tamento uU^um ratum est. — Co. Litt. 112. — 
(Where twPthings repugnant to each other are 
found in a will, the last prevails.) 

Gum testamento annexo [Lat.] {with the 
will annexed). See Administrator. 

Cumulative legacies, legacies so called to 
distinguish them from legacies which are 
merely repeated. In the construction of tes- 
tamentarv instruments, the question often 
arises wnether, where a testator has twice 
bequeathed a legacy to the same person, the 
legatee is entitled to both, or only to one of* 
them; in other words, whether the second 


l^cy must be oonridered as a mere repetition 
of the first, or as cumulative, i. e. additional. 
In determining this question, the intention of; 
the testator, if it appears on the ftice of the 
instruments, prevails; but if it doc« not so 
appear the following rules have been laid 
down : 

(I.) If the same specific thing be bequeathed 
twice to a legatee, whether by the same instru- 
ment or not, he is entitled to one legacy only. 

(II.) If the legacies be not of a specific thing, 
but of quantity, e. g. a sum of money 

(1) If they ai’e bequeathed by the same 
instrument, and are of equal amount, the 
second legacy is not cumulative, but the l^atee 
is entitled to one legacy only. 

(2) If they ai’e bequeathed by the same 
instrument, but are of unequal amount, the 
second legacy is cumulative. 

(3) If they are bequeathed by different in- 
struments, whether they are equal or unequal 
in amount, the second legacy is cumulative. 
See 2 Williams on Kx^cutors, 1160, et seq. 

Gumulative remedy, a second mode of pro- 
cedure in addition to one already available. 

Guna cervisifiB, a tub of ale. 

Guneus, a mint or place to coin money ; 
from this word coin is derived. 

Guntey-cuntey, a k*ind of trial by an ordi- 
nary jury. 

Guragolus, one who takes care of a thing. 

Gurate [fr. curator, Lat.], one who has the 
cure of souls, the lowest degree in the church, 
being an r>fficiating temporary minister regu- 
larly employed by the spiritual rector or vicar, 
cither to serve in his ab.sence or as his assist-r 
ant. All curates ought, before they enter on 
their duties, to be licensed by the bishop of 
the diocese, and the law on the other hand has 
made several provisions for their proper main- 
tenance. — 28 Hen. VIII. c. 11 ; 1 & 2 Viet. 
c, 1 06 ; Bunt's Ecc. Law, by Tyrw. v. ii., p. 54. 

Gurator, a protector of property. His duty 
was to sec that the person under his care did 
not waste his goods,— (7/177 Law ; Sand. Just. 
156. 

Guratores viarum, surveyors of the high- 
ways. . ’ 

CtiraUAS non habet titulum. — 3 Buis. 310.— 
(A curate hae not a title.) 

Gurfeu, Gurfew [fr. couvrir, to cover, andi 
feu, Fr., fire], a bell which rang at eight o’dock 
in the evening, in the time of William the Coar. 
queror, whereupon everyone was obliged^by 
law to put out his fire and light. The law waa 
abolished by Henry I. in 1100. It wiw oallBil 
in the law Latin of the middle ag^, 
or pyritegium. V : y 

Curia Cancdlcaics officina yusttYiw.— 2 
552. — (The Court of Chaxmexy is the wtxrkshop 
of justice.) 

Curia Parliametdi suis pr^j^is Ugdpia sitd** 

r2 
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stitit . — 4 Inst. 50.— -(The Court of Parliament 
is governed by its own peculiar laws.) 

Curia domini Regis non dehet dejicere conque- 
rentibus in justitid perquirendd. — 9 Co. 83.—- 
. (The Court of our Lord the King ought not to 
be wanting in administering justice to the 
suitors.) 

Cnria^ a court of justice. Also the class 
from which in the Roman provincial towns the 
magistrates were eligible. 

Curia adyisare vult {the court desires to 
consider'), a deliberation which a court of judi- 
cature sometimes takes, where there is any 
point of difficulty, before they give judgment 
in a cause. Abbreviated in our reports thus, 
cur. adv. vult. 

Curia cursus aquee, a court held by the lord 
of the manor of Gravesend for the better ma- 
nagement of barges and boats plying on the 
river Thames between Gravesend and Windsor, 
and also at Gravesend bridge, See. — 2 Geo. II. 
c. 26. 

Curia olaudeuda, an obsolete writ to com- 
pel another to make a fence or wall, which he 
was boimd to make b< tween his land and the 
plaintiff’s. — Reg. Orig. 155. 

Curia domini, the lord’s house, hall, or 
court, where all the tena^its meet at the time 
of keeping courts. 

Curia palatii, the Palace-Court. It was 
abolished by 12 & 13 Viet. c. 101. 

Curia peuticiarum, a court held by the 
sheriff of Chester, in a place there called the 
Pendice or Pentice ; probably it wa^ so called 
from being originally held under a pent-house, 
or open shed covered with boards. — Blount. 
Curia Begis. See Aula Regis. 

Curialitas, a holding of hind by curtesy. — 
Scotch Term. 

Curiality, the privileges, prerogatives, or, 
perhaps, retinue of a court. — Bacon. 

CurisB Christianitatis, courts of Christianity ; 
ecclesiastical courts. 

Curiosa et captiosa interpretatio in lege re~ 
probatur. — 1 Buis. 6. — (A nice and captious 
construction is reprobated in law.) 

Cumook, a measure containing four bushels, 
or hajf a quarter. 

Currency, coin or bank notes, or otherf)aper 
money issued by authority, and which are con- 
tinually jiassing as and for coin. 

Curriculum, the year, or the course of a 
year ; the set of studies for a particular period, 
appointed by an University. 

Currit tempus contra desides et sui juris con^ 
temptore8.—^iJIimQ runs against the slothful, 
and those who slight their own rights.) 

Cursitbr Baron of the Exchequer, office 
of, abolished by 19 & 20 Viet. c. 86. 

Cursitors [fr. clerici de cursu, Lat.^, clerks 
die court of Chancery, who made out origi- * 

V haLwrits. and were called clerks of course. 


A 

Pdw, III. st. 5. The office ^as abolished 
hy 5 & 6 Wm. IV. c. 82, ss. 10, 11, and 12, 
and their duties were transferred to the Petty 
Bag Office. 

Cursones terrem, ridges of land. 

Cursus curim est lex curies . — 3 Buis. 53 

(The practice of the court is the law of the 
court.) 

Curtesy of England \Jus curialitatis Anglics, 
Lat.]], an estate which by favour of the law of 
England arises by act of law, and is that in- 
terest which a husband has for his life in his 
wife|s fee-simple or fee-tail estates, general or 
special, after her death. 

There are four circumstances necessary to 
the existence of this estate : — 

*^(1) A canonical or legal marriage. 

(2) Seisin of the wife ; as to corporeal here- 
ditaments, it must oe a seisin in deed, either 
actual or virtual {Co. Litt. 29 a, n. 3 ; 8 Co. 
96 a), but as to incorporeal hereditaments^ a 
seisin in law is sufficient, where a seisin in deed 
is impo.S8ible. 

(3) Birth of issue, alive and dmdng the 
mother’s existence {Paine's case, 8 Co. 34). 
It is immaterial whether the issue live or die, 
or whether it be born before or after the wife’s 
seisin. If a vroman inheritable marries, baa 
issue, her husband dies, and she takes another 
husband and has issue, which dies, and then 
the wife dies, the second husband shall be 
tenant by the curtesy, though tlie issue by the 
first husband be living. 

(4) Death of the wife.(/ •The husband’s 
title to the curtesy is initiated at the Mrth of 
i»sue, and consummated at the death of his 

wife. No entry is necessary to complete this 
estfitea 

It is to be observed that by the custom of 
gavelkind, a husband may be tenant by the 
curtesy, without having had any issue by his 
wife. This curtesy is only of a moiety of the 
wife’s lands, and ceases if the husband many 
again, 

AU persons capable of taking freehold estates 
may be tenants by the curtesy ; but aliens can- 
not, nor a person attainted of felony, iinlAaia he 
have issue by his wife after pardon {Co. 
Litt. 30 b, n. 7). A condition to restrain the 
husband of a feme-donee in tail ^i^m curtesy 
is repugnant and void. — Co. LittlUk^ a. 

A husband may be tenant by the curtesy in 
a fee-simple or fee-tail estate, which is held in 
coparcenary or in common, for in each of these 
the inheritance is executed in possession ; also 
in trusts and other interests, which, though in 
law mere rights and titles, are deemed estates 
in equity, and also in advowsons, rents, and 
commons. But there cannot be a tenant by 
the curte^ in the foUowing interi^sts 
At the common law, if lands had been given 
to husband and wife, and td the heirs of ffieir 
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two bodies bl|;otteQ, au^d they had issue, and the 
husband died, and took another husband, 
and had issue, the nature of the gift was so fiir 
changed by their having i^ue, that the land 
then became descendible to all tlie heirs of the 
body of the wife by any other husband, and 
liable to the curtesy of such husband. To 
prevent this, it was provided by the statute De 
Donis^ that where lands were given in this 
manner, a second husband should not be tenant 
by the curtesy, nor his issue inheritable. 

If lands be given to a woman and to the 
heirs male of her body, and she marries and 
has issue a daughter only, and dies, her 
husband shall not be tenant by the curtesy ; 
because the daughter by no possibility copld 
inherit the mother’s estate in the land. 

As no estates in land are subject to curtesy 
but those of inheritance, wherever the inherit- 
ance is held to liave never vested in the wife, 
the husband cannot be tenant by tlie curtesy. 
For it is the rule in the case of a tenancy by 
the curtesy, as well as in a tenancy in dower, 
that the estate shall come out of the inherit- 
ance, and not out of the freehold. Estates lield 
in joint-tenancy are not subject to curtesy. 
Where an estate is given to two sisters, and the 
heirs of their bodies, and one marries and has 
issue and dies, her husband shall not be tenant 
by the curtesy, because the estate of the sur- 
viving sister intervenes, and the estate tail was 
never executed in possession. A man cannot 
be tenant by the curtesy of' lands which arc as- 
signed to a woman for her dower. This 
follows from dower not being an estate of 
inheritance. For the same reason a woman 
cannot have dower of lands of which a man is 
tenant by the curtesy. Lord Coke says, ‘A man 
shall not be tenant by the curtesy of a rever- 
sion or remainder expectfint uj)on any estate of 
freehold, unless the particular esfcite be deter- 
mined or ended during the coverture. The 
reason is, that there was no seisin of the f'rec- 
hold. It would be otherwise of a reversion in 
remainder expectant upon a lease for years, 
because tliere the wife is seised of the fj’eehold. 
Copyhold estates are not liable to curtesy, 
unless there be an express custom to warrant 
it’ 

The husband, from the moment of the 
child’s birth, or of the acquisition of the pro- 
perty by his wife (whichever last happens), is 
enabled to convey an estate for his own life ; 
before the birth of a child, he can convey a 
good estate for the joint lives only of himself 
and his wife. If he make a lease for years, 
reserving rent, and die, the lease is absolutely 
detennined, so that no acceptance of rent by 
the heir or those in reversion, can make it 
good, for though his estate is gmodam modo % 
continuance of the wife’s estate, yet it is a 
comhuuance of it only for life, and he has no 


|)ower to contract for or intermeddle with the 
inheritance; and, cons^uentl^, his lease deter- 
mines with the estate whence it is derived, and 
the lessee becomes tenant at sufferance if he 
continues in possession. Ap. estate by the cur- 
tesy, in respect of the efi^te tail, or of any 
prior estate crated by the settlement, as well 
as a resulting use or trust to or for the settlor, 
is to be deemed a prior estate under the settle- 
ment within the contemplation of the Fines 
and Recoveries’ Act (3 & 4 Wm. IV. c, 74, 
s. 22) appointing a protector ; the husband 
would therefore be the protector of the settle- 
ment. 

Though this estate is styled the, curtesy of 
England, it appears to have been the establi^ed 
law of Scotland, where it was called wrialitas ; 
it also prevails in Ireland by virtue of an ordi- 
nance of Henry III. The doctrine was recog- 
nised among the Romans. 

It is not very easy to account for the name^ 

*■ tenant by the curtesy of England ;’ Littleton’s 
explanation of it, viz. ‘ because this is used in 
no other realm but in England only’ {Litt. 
8. 35), being obviously incorrect, since the law 
that a husband who had issue should retain the 
lands of his deceased wife during his life, pre- 
vailed among many^of northern nations. 
Sir Thomas Craig calls it cimalitas (^Crag. 
lib. 2, c. xxii., s. 40), from which Blackstone in- 
fers, that, ‘ probably our word curtesy was under- 
stood to signify rather an attendance upon the 
lord’s co\q-t or curtis (that is, being his vassal 
or tenant), than to denote any peculiar favour 
belonging to this, island ; and therefore it is 
laid down, that by having issue, the husband 
shall be entitled to do homage to the lord, for 
the wife’s lands, alone; whereas, before the 
issue had . they must have both done it together ’ 
(2 Com. 1 2G). But jis ideas or facts exist before 
they are named, the oi*der of the cause and 
effect expressed by the ‘ therefore ’ at the be- 
ginning of the last sentence is probably the 
reverse of the true one. That is, it was not 
laid down, that by having issue the husband 
should be entitled to do or receive homage, 
alone, because the word curtesy signified attend- 
ing or holding a court-baron ; but the word 
curtesy was applied to this species of tenure, 
because the distinguishing incident (the diffe- 
rentia') of it was that after issue had the husband 
should do or receive hotndige^ in right of his yvije 
alone. — Bisset on Life Estates^ c. iii. ■ . v? : 

Some English writers {Mirror, c. ri. e^ S) 
ascribe the law of curtesy to Henry l. ; Vbut 
Nathaniel Bacon {Government, 4to, 1647, p. 105) 
calls it a law of counter-tenure to that of dpn?^, 
and yet supposes it as ancient i asitlus tiiifee of 
die Saxons, and that it was therefote virnther 
re.stored by Heniy I. than intrpdiceil by him. 
But there is no trace ipf' this enrtesy among 
the laws of the Saxons^ ]»» among 



cmu-cus ( 246 ) 


have of Henry I. — 1 Reeve 298; Cham, on 
Eat. I. c. iii. p. 92. 

Cnrteyn, the name of King Edward the Con- 
fessor’s sword, which is the first sword carried 
before fhe English sovereigns at their corona- 
tion ; and it is said the point of it is broken as 
an emblem of mercy .—3/iaf. Par, in Hen. III. 

Curtilage [fr. cowr, Fr., court ; and leagh. 
Sax., place], a court-yard, backside, or piece of 
ground lying near and belonging to a dwelling- 
house. 

Curtiles terrse, court lands. — Spel. on Feuds. 

Cussore, a term used in Hindoostan for the 
discount or allowance made in the exchange of 
rupees, in contradistinction to hatta^ which is 
the sum deducted. — Encyc. Lond. 

Custantia, costs. 

Custode admittendo, Custode amovendo, 

writs for the admitting and removing of guar- 
dians. 

Custodes Libertatis Anglise auctoritate 
Farliameuti, the style in which writs and all 
judicial processes were made out during the 
great revolution from the execution of King 
Charles I. till Oliver Cromwell was declared 
Protector. — 12 Car. II. c. 3. 

Custodia legis, in the custody of the law. 

Custodiam. lease, a gi5nt from the Crown 
under the Exchequer seal, by which the custody 
of lands, &c., seised in the king’s hands, is 
demised or committed to some person as custo- 
dee or lessee thereof. 

Custom [fr. costume^ It. ; coustiwie, covtmne, 
Fr. ; costumbre^ Sp. ; consuetudo, Lat,], an un- 
written law established by ’long usage and the 
consent of our ancestors. If it be universal, it 
is common law ; if particular, it is then proj^erly 
custom. . The requisites to make a particular 
custom good are these : (1) It must have been 
used so long that the memory of man runs not 
to the contrary; (2) it must have been con- 
tinued; and (3) peaceable; also (4) reason- 
able ; and (5) certain ; (fi) compulsory, and 
not left to the option of every person, whether 
he will use it or not: and (7) consistent with 
other customs, for one custom cannot be set up 
in opposition to another. 

Custom-house, the house or office where 
commodities are entered for importation or 
exportation ; where the duties, bounties, or 
drawbacks payable ^r receivable upon such 
importation or expoimtion are paid or received ; 
and where ships are cleared out, &c. The 
principal British custom-house is in London, 
but there are custom-houses subordinate to it 
in all the considerable seaports. 

Custom-house Brokers, persons authorised 
by the commissioners of customs to act for par- 
ties at their option in the entry or clearance of 
ships, and the transaction of general business. 
.t(hey give a bond te the commissioners in a 
llu^ of l,6p0/. CQu^ttioned for their good con- 


duct, and for the purpose of enabling restitution 
to be made of any loss acen^ng by their negli- 
gence or misconduct. 

Custom of Merohauts [lex mercatoriay Lat.] 
See Commerce. 

Customary Court-Baron, a court which 
- should be kept within the manor for which it 
is held. It may be held anywhere within the 
manor, at the pleasure of the person holding it, 
unless some ancient custom require it to be 
held in a certain place. 

The court-baron was to be held from three 
weeks to three weeks, or, as some think, as 
often as the lord chose. And* it should seem 
clear, that the lord may hold a customary court 
as frequently as he pleases, and compel the 
attendance of his tenants who hold by villein 
or base services. — 2 Wat. Cop. c. i., p, 9. 

It is to be observed, that although there 
should be no fi’eeholders of the manor, by which 
the court-baron or freeholders’ court is lost, 
yet still there may be a customary coui’t ; for 
as these two courts are distinct (though fre- 
quently held at the same time, the same roll 
serving to record the proceedings of both), the 
want of freeholders does not preclude the lord 
from holding a customary court for his copy- 
holders. — 1 Cruise's Dig. tit. x. c. i., s. 19. 

Customary Freeholds, or, as they are also 
denominated. Privileged Copyholds, or copy- 
holds of frank tenure, were known in ancient 
times as estates in privileged villenage or villein 
socage, and are estates held l^y oustom, but not 
at the lord’s will, in which they differ from 
copyholds: yet now the Avill of the lord in 
copyhold is, as we have seen, reduced to a 
mere fiction. These lands are of such singular 
nature that when they are compared with mere 
copyholds, they may be called freeholds, and 
when compared with absolute freeholds, they 
may be denominated copyholds. While the 
freehold interest or estate rests with the tenant, 
the freehold tenure is in the lord. (Mr. Ser- 
jeant Scriven dissents from this proposition in 
in's work on Copyholds, vol. ii., p. 572, etseq.) 
They are usually transferred, by surrender, 
into the hands of the lord and admittance of 
the new tenant. Their customs, incidents, and 
services^ are similar to those already noticed as 
relating to copyholds properly so ctdled. 

Mr. Cruise divides customary freeliolds into 
two kinds : (1) Those of which the freehold is 
in the lord, more properly called free copyholds; 
and (2) those of which the freehold is in the 
tenant, strictly called customary freeholds. The 
former pass by surrender and admittance, the 
latter by a conveyance which passes from the 
grantor-tenant his freehol^, followed byan ad- 
mittance (or as the custom is, in soine manors, 
rby surrender and admittance), which marks 
the change of tenancy.—-! Cruise's Dig. tit. x. 
c. r., s. 0. 
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Customs, duties charged upon commodities 
on their importation into, or exportation out of, 
a countiy. They seem to have existed in Eng- 
land before the Conquest, but the king’s claim 
to them was first established by 3 Edw. I. 
These duties were, at first, principally laid on 
wool, woolfels (sheep skins), and leather when 
exported. There were also extraordinary duties 
paid by aliens, which were denominated parva 
costuma^ to distingiush them from the former, 
or magna costuma. The duties of tonnage and 
poundage, of which mention is so frequently 
made in English history, were custom duties; 
the first being made on wine by the ton, and 
the latter being an ad valorem duty of so much 
a pound on all other merchandise. When these 
duties were granted to the Crown, they were 
denominated subsidies^ and as the duty of pound- 
age had continued for a lengthened period at 
the rate of Is. a pound, or five per cent., a sub- 
sidy came, in the language of the customs, to 
denote an ad valorem duty of five per cent. 
The new subsidg granted in the reign of Win. 
III. was an addition of five per cent, to the 
duties on most imported commodities. The 
various custom duties were collected for the 
first time, in a book of rates published in the 
reign of Charles II., a new book of rates being 
again published in the reign of George I. But 
exclusive of the duties entered in these two 
books, many more had been imposed at diffe- 
rent times; so that the accumulation of the 
duties, and the complicated regulations to which 
they gave rise, were productive of the greatest 
embarrassment. The Customs’ Consolidation 
Act, 27 Geo. III. c. 13, introduced by Mr. Pitt, 
in 1787, did much to remedy those, among 
other inconveniences. The method adojited 
was, to abolish the existing duties on all articles, 
and to substitute in their steadone single duty 
on each article, equivalent to the aggregate of 
the various duties by which it had previously 
been loaded. The resolutions on which the 
act was founded amounted to about 3,000. A 
more simple and imiform system was, at the 
same time, introduced into the business of the 
custom-house. These alterations were produc- 
tive of the very best effects, and several similar 
consolidations have since been effected, parti- 
cularlj^ in 1853, when the 16 & 17 Viet. c. 107, 
consolidated the several acts then in force for 
the management and regulation of customs, the 
prevention of smuggling, the encouragement of 
British shipping and navigation, the warehous- 
ing of goods, the granting of drawbacks and 
allowances of customs, the regulation of the 
trade of the Briti^ possessions abroad and of 
the Isle of Man. As to customs, see 8 & 9 
Victf c, 85, ss. 2, 3; c. 86, ss. 45, 139, 140 ; 
c. 87, SB. 10, 124; c. 91, s. 51; 12 & 18 Vic^ 
c. 90, ss. 41, 42, 43 ; 13 & 14 Viet c. 95, s. 14 ; 
15 & 16 Viet c. 47 ; 16 & 17 Viet c. 54 ; 


17 & 18 Viet c. 6; 19 & 20 Viet cc. 75, 88, 
s. 5 ; 20 Viet o. 15; 20 & 21 Viet cc. 61, 62; 
22 & 28 Viet c. 37; 28 <& 24 Viet c. 22; 
24 & 25 Viet o. 20 ; 25 & 26 Viet c. 22, As 
to offences against the cqgl-oms, see 16 & 17 
Viet c. 107, s. 269, &c. — McCuU. Comm. Diet 
Customs Inland Bonding Act, 1860. — 28 & 
24 Viet c. 36. 

Gustos Brevium (the keeper of the writs)^ 
a principal clerk belonging to the Courts of 
Queen’s Bench and Common Pleas, whose office 
it was to keep all the writs returnable into 
those courts. Abolished by 1 Wm. IV. c. 58. 

Gustos Morum, the guardian of morals. The 
Court of Queen’s Bench is so styled.— ^4 St 
Com. 462. 

Gustos Placitorum Coronas (the keeper 
the pleas of the Crown). The custos rotulori^* 
Gustos Botulorum (the keeper of the rotle 
or records of the county), lie is the principal 
justice of the pcjice within the county, but He 
is rather an officer or minister than a judge. 

Gustos Spiritualium, he that exercises the 
spiritual jurisdiction of a diocese, during the 
vacancy of any see, which, by the canon law, 
belongs to the dean and chapter, but, at present, 
in England, to the {'.rchbishop of the province 
by prescription. — R^yc. Lond. 

Custos statum hceredis in eustodid existentie 
melioremj non deterioreyn, facere potest. — 7 Co. 
7. — (A guardian can make the estate of an 
existing heir under his guardianship better, 
not wors(^) 

Gustos Temporalium, the person to whom 
a vacant see or abbey was given by the king, as 
Bu^eme lord. His office was, as steward of the 
goods and profits, to give an account to the 
escheator, who did the like to the exchequer.— 
Encyc. Lond. 

Gustuma antiqua sive magna, the old 

duties on wool, sheepskins or woolfels, and 
leather exported. 

Gustuma parva et nova, the alien’s duty 
on imported and exported commodities. 

Gutcherry, a court of justice in India, also 
a public office there where rents are paid and 
other business respecting the revenue transacted. 
Guthred, a knowing or skilful cofbsellor. 
Gutpurse, one who steals by the method of 
cutting purses ; a common practice when men 
wore their purses at their girdles, as was once 
the custom. 

Gutter of the Tallies, an officer in tbo ex- 
chequer, to whom it belonged to provide wood 
for the tallies, and to cut the sum paid upon 
them, &c. 

Gutwal, Elatwal, the chief officer ;of poHce 
in a large town or city in India; ^ the supwin- 
tendent of the markets there. 

Gyole [fr. KVKXoct Crk.], a measure of time ; 
a space in which the same revolutiems begin 
again ; a periodical space of time.— nE'acyc. Load. 
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Cygnets belong equally to the owners of the 
cock and hen. — 7 Rep. 17. 

Cyne-bot, or Cyne-gUd, the portion belong- 
ing to the nation of the mulct for slaying the 
king, the other potfcion or * wer ’ being due to 
his fitmily. 

Cyning [fr. cyw, Stix. ; gens, natio, Lat.], a 
king ; a son or child of the people. It is mani- 
festly a patronymic, like jfiscing, son of JEsc ; 
Vffing, son of Uffa ; Gilling, son of CElle ; 
Cerdicing, son of Cerdic ; Iding, son of Ida ; 
Cryding, son of Cryda ; ^Jtheling, son of the 
iEthel, or noble.-— -4// c. Inst. Eng. 

Cyphonism, a punishment used by the an- 
cients, which some suppose to have been the 
smearing of the body with honey, and exposing 
the person to Hies, wasps, &c. But the author 
OT the notes on Hesychius says, under the word 
that it is derived from the word kvtttoj, 
to bend or stoop, and signifies that kind of 
punishment still used by the Chinese, called by 
Sir George Staunton the wooden collar, by 
which the neck of the malefactor is bent or 
weighed downward. — Encyc. Land. 

Cy-pres. The Court of Chancery frequently 
obviates a perpetuity by applying the rule of 
cy-pres or approximation. The principle of this 
doctrine is, that where af ‘testator has two ob- 
jects, one primary or general, and the other 
secondary or particular, whi(;h are incompatible, 
the particular must be sacrificed in order that 
effect may be given to the general object as 
near as may be to the testator’s intention, ac- 
cording to law. Thus, if a testator manifest a 
general intention that a paHiculfir unborn^de- 
visee and his issue sliould take certain property, 
but in consequence of the interests of the issue 
being limited by purchase, tluj particular mode 
adopted by the testator of carrying into effect 
his primaiy intent be contrary to law, the 
courts have, in support of the testator’s general 
intention to provide for the issue of the devisee, 
a jmetimes held that the issue shall take deriva- 
tively thi oagh the ancestor, by vesting an estate 
toil in him, which is conformable to the rules 
of law. 

There piust, however, be a clear indication 
of an ifitention that the issue of the unborn 
person should take estates tail, or should suc- 
ceed in a mode analogous to the course in which 
an entail would descend. Therefore a limi- 
tation to the issue of an unborn tenant for life 
as the parent shall appoint, without any express 
gift cannot be validated by cy-prh, and the 
limitation following the life estate fails. Again, 
the doctrine is not applicable where there is 
only a single intent to create a perpetuity, and 
not a general intention of providing for all the 
line of issue, combined with an inconsistent 
particular intent in regard to the mode of 
efiSseting that object. Nor is it applicable to 
of pen^nal estate, since that is not 


transmissible by entail, unless in the case of a 
conjoint or referential disposition of both realty 
and personalty, when, quoad the realty, an 
estate-entail vests in the unborn child, and, 
quoad the personalty bequeathed upon the like 
trusts, an absolute interest vests in such a child. 
The doctrine is not applicable to limitations in 
deeds, but is confined to the construction of 
wills only. 

Of course, the persons or class to be made 
teiiants-in-tail by the application of cy-pres, 
must be entitled to a freehold interest. 

The inclination of the couito is not to extend 
the doctrine. — Lewis on Perp. ‘426—454. 

It is also applied to charitable bequests ; it 
matters not how uncertain the persons or the 
objects may be, or whether the persons who 
arc to take are in esse or not, or whether the 
legatee be a (Sorporation capable in law of 
taking or not, or whether the bequest can be 
cjirried into exact execution or not, for in all 
these and the like cases the court will sustain 
the bequest, and give it effect according to its 
own principles. And where a literal execution 
becomes inexpedient or impracticable the court 
will execute it as neai'ly as it can, according to 
the original purpose, or, as the technical ex- 
pression is, cy-pres. 

The doctrine as applied to charities was for- 
merly pushed to a most extravagant length. 
But this sensible distinction now prevails, that 
the court will not decree the execution of a 
charitable trust in a mariner ^lifferent from that 
intended, except so far as it is seen that the in- 
tention cannot be literally executed. In that 
cafte another mode will be adopted consistent 
with the general intention, so as to execute it, 
though not in mode, yet in substance. If the 
mode should become by subsequent circum- 
stances im])Ossitl«, the general rule is not to be 
defeated, if it can in any other way be obtained. 
Where there are no objects remaining to take 
the benefit of a charitable corporation, the court 
will dispose of its revenues by a new scheme 
upon the principles of the original charities, 
cy-pres. 

There is also a modification of the strictness 
of the common law, as to conditions precedent 
in regard to personal legacies, which is at once 
rsitional and convenient, and tends to carry 
into effect the intention of the testator. It is, 
that where a literal compliance with the con- 
dition becomes impossible from unavoidable 
circumstances, and without any default of the 
party, it is sufficient that it is complied with as 
nearly as it practically can be, i. e. cy-prks. 
This modification is derived from the civil law, 
and stands upon the presumption that the donor 
could not have intended to require impos- 
sibilities, but only a substantial compliance 
with his directions, as far as they should admit 
of being fiiirly carried into execution. It is 
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Upon this ground that courts of equity con- 
stantly hold in cases of personal legacies, that 
a substantial compliance with the condition sa- 
tisfies it, although not literally fulfilled. Thus, 
if a legacy upon a condition precedent shall 
require the consent of three persons to a mar- 
riage, and one or more of them should die, the 
couscmt of the survivor or survivors would be 
deemed a sufficient compliance with the con- 
dition. And, a fortiori^ this doctrine would 
be applied to conditions subsequent. — 
PowerSy 549 ; 1 Story^s Eq. Jur. 236, and 
vol. ii. 386, 390. 

Cyrce, a chur^. 

Cyricbryce, a breaking into a church. 

Cyrog^aphum, an Anglo-Saxon charter, this 
word being written in capital letters at the top 
or bottom of the charter and cut through by a 
knife. — 1 Peeve 10 ; Co. Litt. 229. 

Czar [written more properly Tzavy Sclav.], 
the title of the emperor of Kussia, first assumed 
by Basil, the son of Basilides, under whom the 
Kussian power began to appear, about 1470. 

Czarina, the title of the empress of Russia. 

Czarowitz, the title of the eldest son of the 
czar and czarina. 


1 ) 

I)a tua du^gtua simty post mortem tunc tua 
non sunt. — 3 Buis. 18. — (Give the things which 
are yours whilst they are yours ; after death 
then they are not yours.) • 

Dsed-bana, the actual perpetrator of a homi- 
cide. 

DagfUS^ or Dais [fr. dais or daiz, Fr., a 
canopy or cloth of state], the raised floor at the 
upper end of a hall. 

Daker, or Diker, ten hides. — Blount. 

Dalns, Dailus, Dailia, a certain measure of 
land ; such narrow slips of pasture as arc left 
between the ploughed furrows in arable land. — 
Cowel. 

Dam [fr. damy Dan. ; dammevy Icel.], a 
boundary or confinement ; a mole. 

Damage [fr. damnum agerSy Lat. ; dommagCy 
Fr. ; dicatur a dememlo cum res diminutions 
det^ior fit]. A loss or injury by the fault of 
another, e. g. by an unlawful act, or omission ; 
any hurt or hindrance that a person receives 
in his estate ; also the compensation to be fixed 
by the jury when they find a verdict for the 
plaintiff. It is plainly derived from the 
Anglo-Saxons, and taken in two several signi- 
fications, the one properly and generally, as in 
cases wherein damages are founded upon the 
statutes, where costs are included within the 
word damages, and taken as such ^ the other 
relativelyy when the plaintiff declares for the 


wrong done to him to the damage of such a 
sum, and this is to be taken for the wrong 
done before the action commenced, and cannot 
extend to the costs, whkj^Jtre future and of 
another nature. The p|Hpff cannot recover 
greater damages than hinP^ laid in the con- 
clusion of his declaration. 

In real actions no damages are recovCTable. 
In the mixed action of ejectment the damages 
were ordinarily nominal (unless under 1 Geo. 
IV. c. 87), the actual damages sustained by the 
detention of the property, <&c., being usually 
recovered in an action of trespass for mesne 
profits. But they can now be recovered in the 
ejectment by C. L. P. A. 1852, s. 214. Dam- 
ages are recoverable in all personal actions, and 
in assumpsit, covenant, case, trover, and tres- 
pass, they are the sole object of the action, 
whilst in debt and detinue they are nominal ; 
in replevin, if the action be in the detinety the 
damages are mefisured by the actual injury sus- 
tained ; but if in the detinuity the damages are 
given lor the injury the plaintiff has sustained 
by the taking only, which is usually the ex- 
penses of the replevin bond. ' 

By the 3 & 4 Wm. IV. c. 42, s. 28, it is en- 
acted, ‘ that upon all debts or sums certain, 
payable .at a certdi'n time or otherwise, the jury 
on the trial of any issue, or on any inquisition 
of damages, may, if they shall think fit, allow 
interest to the creditor, at a rate not exceeding 
the current rate of interest from the time when 
such ddjts or sums certain were payable, if such 
debts or sums be payable by virtue of some 
written instrument at a certain time, or if pay- 
able otherwi.se, then from the time when demand 
of payment .shall have been made in writing, so 
as such demand shall give notice to the debtor 
that interest will be claimed from the date of 
such dein.and until the time of payment ; pro- 
vided that interest shall be payable in all cases 
in which it is now payable bylaw.^ By 8. 29, 

‘ the j ury on the trial of any issue, or on any 
intjuisition of dam.ages, may, if they shall think 
fit, give damages in the nature of interest, over 
and above the value of the goods at the time of 
the conversion or seizure, in all actions of trover 
or trespass de bonis asportatiSy and over and 
above the money recoverable in all actions on 
policies of assurance made after the passing of 
this act.’ See C. L. P. A. 1862, s. 96 ; and 19 
& 20 c. 97, 8. 2. 

Double and treble damages are in some cases 
given by particular statutes, but at common law 
the damages are always single. 'Damages may 
be limited, increased, or reduced, according to 
circumstancea — 1 ReevCy 14; 2 Turner' is Anglo-- 
Sax. V. ii. app. iii. c. ii. ; Sedgwick on lBa- 
mages ; 1 Chit. Arch. Prac. by Pren; 460. 

Compensation or damage are usually decreed 
in e({uity only as incidental to other reliel^ or 
where some peculiar equity intervenes. The 
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mode by which such compensation or damages 
has been hitherto ascertained, was either by a 
reference to chambers, or by directing an issue, 
qva/ntum dainnifica ^s which was tried by a 
jury. — 2 Story^s mjmurisp. 93. 

Chancery laboiWr under the infirmity of 
not being able to award damages by way of 
compensation for a fraud, or for the non- per- 
formance of a contract relating to the sale and 
purchase of realty, although a ‘ floating idea ’ 
was once abroad as to its power in the latter 
case. However, the 21 & 22 Viet. c. 27, has 
amended this. The act takes effect from 1st 
November, 1858, iind may be cited as ‘ The 
Chancery Amendment Act, 1858 ’ (s. 17). 

‘ In all cfises in which the Court of Chancery 
has jurisdiction to entertain an application for 
an injunction against a breach of any covenant, 
contract, or agreement, or against the commis- 
sion or continuance of any wrongftil act, or for 
the specific performance of any covenant, con- 
tract, or agreement, it shall be lawful for the 
same court, if it shall think fit, to award dam- 
ages to the party injured, either in .addition to, 
or in substitution for sucli injunction or specific 
performance, and such dam.ages may be asseased 
in such a manner as the court small direct’ (s. 2). 

‘ It shall be lawful for thc*Court of Chancery, 
if it shall think fit, to cause the amount of such 
damages in any case to be assessed, or any 
question of fact arising in any suit or proceed- 
ing to be tried by a special or common jury 
before the court itself ; and the Court Qf Chan- 
ceiy may make all such rules and orders upon 
the sheriff or any other persen for procuring 
the attendance of a special or common jury, 
for such assessment of damages or the trial of 
such question of fact, as may be made by any 
of the superior courts of common law at 
Westminster, and may also make any other 
orders which to the Court of Chancery may 
seem requisite; and every such jury shall con- 
sist of persons possessing the qualifications, 
and shall be struck, summoned, balloted for, 
and called in like manner, as if such jury were 
a jury for the trial of any cause in any of the 
said superior courts; and every juryman so 
summoned shall be entitled to the same rights 
and subject to the same duties and liabilities 
as if he had been duly si’mmoned for the trial 
of any such cause in any of the said superior 
courts ; and every party to any such proceed- 
ing sh^l be entitled to the same rights as to 
challenge and otherwise as if he were a party 
to any such cause ; and generally for all 
purposes of or auxiliary to the assessment of 
damages or the trial of questions of fact by a 
jury before the court itself, and in respect of 
new trials, the Court of Chancery shall have 
|;h6 same jurisdiction, powers, and authority in 
&I]( ;^^>ects as belong to any superior Court of 
Law, or to any judge thereof for the 


like purposes, provided that from any order 
made by the court, on an application made for 
a new trial, there shall be the same right of 
appeal as from any other order of the Court,’ 
(s. 3). 

‘ Any question of fact and any question as to 
the amount of damages which sh^l be so or- 
dered to be tried by a jury before the court 
itself shall be reduced into writing in such form 
as the court shall direct, and at the trial the 
jury shall be sworn to try the said question, 
and a true verdict to give thereon according to 
the evidence; and upon every such trial the 
Court of Chancery shall have^he same powers, 
jurisdiction, and authority as belong to any 
judge of any of the said superior courts sitting 
at Nisi Prius ’ (s, 4). 

‘ It shall also be lavdul for the Court of 
Chancery, if it shall think fit, to cause the 
amount of such damages in any case to be 
assessed, or any question of fact arising in any 
suit or proceeding to be tried before the court 
itself without a jury, and to cause the evidence 
on the trial of that question to be taken by the 
oml examination of witnesses and other proofs 
in open court ; and any question of fact, and 
any question as to the amount of damages 
which sh.all be so ordered to be tried before 
the court itself, shall be reduced into writing 
in such form as the court shall direct ; and the 
verdict of the judge shall be of the same effect 
as the verdict of a jury under this act ; and 
the proceedings upon and after speh trial, as to 
the power of the court, the evidence, and other- 
wise, shall be the same as in the case of trial 
by jiiry under this act ; provided, that in the 
case of a trial under this section, any person 
may apply for a new trial either to tlie judge 
before whom the trial was had, or to.the Court 
of Appeal in Chancery ’ (s. 5), 

‘ It shall also be lawful for the Court of 
Chancery, in any case in which it shall think 
fit so to do, to • cause the amoirnt of such 
damages to be assessed by a jury before any 
judge of one of the superior Courts of Common 
Law at Nisi PriuSj or at the assizes, or before 
the sheriff of any county or city, and for that 
purpose to issue a precept to the sheriff of such 
county or city as the Court of Chancery shall 
think fit, or where the sheriff is interested, th^ 
to the coroner, requiring him to return, sum- 
mon, and impanel a common or special jury 
for the purpose aforesaid, in like manner as is 
done in cases of writs of inquiry at common 
law, which are to be executed before a judge 
or before the sheriff ; and the Court of Chan- 
cery shall have power to set aside the verdict 
or inquisition on such inquiry,' and to direct a 
new inquiry, in such manner and on such 
tenns as -the court shall think fit ’ (a. 6). 

* In any case in which aU parties to a suit 
are competent to make adrnissions, any party 
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may call on any other party by notice to admit 
any document, saving all just exceptions ; and 
in case of refusal or neglect to admit, the cost 
of proving the document shall be paid by the 
party so neglecting or refusing, whatever the 
result of the cause may be, unless the court 
shall certify that the refusal to admit was 
reasonable ; and no costs of proving any docu- 
ment shall be allowed imless such notice be 
given, except in cases where the omission to 
give the notice is, in the opinion of the taxing 
master, a saving of expense ’ (s. 7). 

These seven sections are to extend to the 
Court of Chancery in Ireland ; and the Lord 
Chancellor of Ireland, with the advice and 
assistance of the Master of the Kolls and the 
Lord Justice of Appeal there, or either of 
them, is to make rules for procedure and for 
regulating fees ’ (ss. 8, 9). 

These sections are also to extend to the 
Court of Chancery of the County Palatine of 
Lancaster; and the Chancellor of the Duchy, 
with the advice and assistance of the Lords 
Justices of the Court of Aj^peal in the High 
Court of Chancery, or one of them, and of the 
Vice-Chancellor of the County Palatine, is to 
make rules for procedure and for regulating 
fees’ (s. 10). 

The Lord Chancellor of England, with the 
advice and assistance of flic Master of the Rolls, 
the Lords Justices of the Court of Appeal in 
Chancery, and the Vice-Chancellors, or any 
three of thcii^ is to make rules for procedure 
and* tor regulating fees (s. 11). 

All general rules and orders made in pursu- 
ance of this ac|^ are to be laid before both 
Houses of Parliament immediately after their 
being issued, if then sitting, or within five 
days after^ their next sitting; and cither house 
may by resolution passed within thirty-six 
days afterwards resolve that the whole or any 
of them shall cease to be binding (s. 12). 
Orders have been fi*amed under this act. See ^ 
Consol, Ord, 1860, xli. it. 26—52. 

Damage-Cleer [fr. damna clericontm, Lat. j, 
a fee assessed of the tenth part in the Common 
Pleas, and the twentieth part in the Queen’s 
Bench and Exchequer, out of all djimages ex- 
ceeding five marks recovered in those courts, 
in actions upon the case, covenant, trespass, 
wherein the damages were uncertain ; which 
the plaintiff was obliged to pay to the protho- 
notary or the officer of the court wherein re- 
covered, before he could have execution for 
the damages. This was originally a gratuity 
given to the prothonotaries and their clerks, 
fi>r drawing special writs and pleadings ; but it 
is now taken away by statute, and if any officer 
in these courts tt^e any money in the name of 
damage-cleer, or anything in lieu thereof, he 
forfeit treble the value.— 17 C<it. II. c. 6. 

Dainage-foasanty or fiEdsfuit (doin^ 


If a stmnger^s boasts are found on another 
person’s land without his leave or license, and 
without the fault of the possessor of the close 
(which may happen from his not repairing his 
fences), and there doing4||unage by feeding or 
otherwise, to the grass, com, wood, &c., the 
person damaged may distrain and impound 
them, as well by night as in the day, lest the 
bctists escape before taken ; but they cannot be 
sold for the damage done. By 6 & 7 Viet, 
c. 30, if any person shall release, or attempt to 
release cattle lawfully seized by way of such 
distress, frem the poimd or place where they 
shall be impounded, or on the way to or from 
such pound or place, or shall aestroy such 
pound or place, or any part thereof, or any lock 
or bolt thereof, he shall, on conviction, before 
two justices of the peace, be liable to a penalty 
not exceeding 5/., and to payment of the reason-f 
able charges and expenses. By 12 & 13 Viet, 
c. 92, repealing 5 & 6 Viet. c. 59, persons im- 
pounding cattle are bound under a penalty of 
40 . 9 . to supply them with food and water.— 
Wood/. Land, and T. 562. 

Damageable, susceptible of hurt. 

Dame [fr. dame^ Fr. ; dama, Sp.], a lady ; 
also, in commrt .1 use, a farmer’s wife or a mis- 
tress of a family of the humbler ranks. 

Damnification, that which causes damage or 
loss 

Damnify, to endamage, to injure, to cause 
loss to any person. 

Damnosa hsereditas, a disadvantageous or 
unprofitable inheritance. 

Damnum absque injuria {a loss without 
injury). This is not actionable. Thus, if I 
have a mill, and a neighbour builds another 
mill upon his own land, per quod^ the profit of 
my mill is diminished, yet no action lies 
against him, for everyone may lawfully erect a 
mill upon his own ground. But if I have a 
mill by prescription on my own land, and 
another erects a new mill, which draws away 
some portion of the stream from mine, so as to 
diminish itsfbnner power, an action of trespass 
on the case will lie against him. 

Damnum fatale, fatal damage, for which 
bailees are not liable. Among fatal damages 
were included by the civilians losses by 'iffiip- 
wreck, by lightning, or other casualty, by 
pirates, and by superior force. Losses by fir^ 
burglaiy, and robbery, seem also to have been 
included. But theft was not numbered amc^ 
such casualties. — Story on Bailments^ 471. , 

Damsel [ft*, demoisellsy Fr. ; damigelhiy Ital., 
dimin ; fr. dominoy Lat.], a young gentlewoman. 

Dan [fr. dominusy Lat.], the better sort of * 
men in this kingdom; so the Spimish Don, 
The old term of honor for m^, as we now 
say Master. 

Danegelt, Daaegeld,. or Danegdd [fir. 
denegeldvmy danCy and peZt, tribute], alaibute 
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of Is. and afterwards of 2s. upon every hide of 
land through the realm, laid upon our ancestors 
by the Anglo-Saxons, for maintaining such a 
number of forces as were thought sufficient to 
clear the British sAs of Danish pirates, who 
greatly annoyed our coasts. It continued a 
tax till the time of Stephen, and was one of 
the rights of the Crown. — Anc. Inst. Eng. 

Dane-lage, the Danish law, which was 
principally maintained in the midland counties, 
and also on the eastern coast (tlie parts most 
exposed to the visits of that piratical people) 
while the Danes had sway in this country. 

Bangeria, a money payment, made by forest- 
tenants, that they might have liberty to plough 
and sow in time of pannage or mast feeding. — 
Manw. For. Laws. 

Danism [fr. Gk., a loaii^, the act 

of lending money on usury. 

Dans et retinens nihil flat. — (Giving and re- 
taining gives nothing.) 

Dapifer (a dupes ferendo, Lat.], a steward 
either of a king or lord. — Spel. 

Dar, keeper, holder. This word is often 
joined with another to denote the holder of a 
particular employment or office, as Chob~dary 
staff-holder ; Zemin davy landholder. This 
compound word with f, add(‘d to it, de- 
notes the office of Zemindar- ee. — Indian. 
Dardns, a dart. 

Dare, to transfer property. Wlien this 
transfer is made in order to discharge a debt, it 
is datio solvendi animo ; when in order to re- 
ceive an equivalent, to create an obligation, it 
is datio contrahendi animo ; Ihstly, when made 
donandi animo y from mere liberality, it is a 
gift dono datio. — Civil Jaiw. 

Dare ad remanentiam, to give away a re- 
mainder in fee, or for ever. 

Darogah, a superintendent, or overseer, as 
of the police, mint, &c. — Indian. 

Darraign ([fr. derationOy Mid. Lat. ; desrenevy 
Fr.j, to clear a legal account, to answer an 
accusation, to settle a controversy. 

Darrein, a corruption of the Fr. derniery 
the last. 

Darrein presentment, assize ofy lay only 
where a man had an advowson by descent from 
his ancestors; it is abolished by 3 & 4 Wm.IV. 
c. 27, s. 36. 

Date [ft. datumy Lat.], that part of a deed, 
writing, or letter which expresses the day of 
the month and year in which it was made. 
Dates began to be inserted in deeds in the 
reigns of Edward II. & III. A deed, however, 
is good, although it mentions no date, or 
has a false or impossible date, provided the 
real date of its delivery can be proved. 

Dative or Datif, that which may be given 
Wj^S^^sed of at will and pleasure. 

a first principle ; a thing given. 

[ft. tochtepy Germ. ; Ovydri^p, Gk. ; 


dauhtaty Goth.; duhitriy Sanscr. ; duhterCy 
Lith. ; dustVy Armen. ; deavy Gael. ; daktavy 
Lap.], an immediate female descendant. 

Danghter-in-law [numsy Lat.], the wife of 
one’s son. 

Daum, dam, a copper coin, the 40th part 
of a rupee. — Indian. 

Dauphin, the title of the eldest sons of the 
kings of France. Disused since 1830. 

Davata terrm, dawach, a portion of land 
so called in Scotland. — Skene, 

Day [ft. dieSy Lat.; toy. Germ.], in its largest 
sense the time of a whole apparent revolution 
of the sun round the earth, but,* in its popular 
acceptation, that part of the twenty-four hours 
when it is light, or the space of time between 
the rising and the setting of the sun. The 
English, French, Dutch, Germans, Spaniards, 
Portuguese, and Egyptians begin their day at 
midnight; the Jews, Italians, and Chinese, at 
sun-setting ; the ancient Babylonians, Persians, 
Syrians, and modern Greeks at sun-rising ; and 
the Arabians and modem astronomers at noon. 

In the S 2 )ace of a day all the twenty-four 
hours , are usually reckoned. Therefore, in 
general, if I am bound to pay money on any 
certain day, I discharge the obligation if I pay 
it before twelve o’clock at night ; after which 
the following day commences. A court will 
take notice of the ftaction of a day, if it be 
necessiiry for the purjwscs of justice. — Co. 
Litt. 13.3 a. 

If anything is to be done within a certain 
time ofy froviy or aftevy the (h)ing or occurrence 
of something else, the day on which the first 
act t)r occurrence takes place is to be excluded 
from the computation. — Witnams v. Burgess, 
12 A. cj* E. C35; 1 Chit. Arch, by Pren. icO. 

Day in banc, the return day of writs. 

Day-book, a tradesman’s journal ; a book 
in which all the occurrences of the day are 
set down. 

Day-mle or Day-writ, a permission granted 
to a prisoner to go out of the prison, for the 
j>urpose of transacting his business, as to hear 
a case in which he is concerned at the assizes, 
(fee. Abolished by 5 and 6 Viet. c. 22, s. 12. 

Day-were of land [ft. diutmalisy diutumuy 
Lat.], as much arable land as would be 
ploughed up in one day’s work, or one 
journey, as the farmers still call it. 

Dayeria, a dairy. 

Daysman, an arbitrator, an elected Judge. 

Deacon [ft. diacre, Fr. ; diaconoy It., Span, 
and Port.; diaconuSy Lat. ; Gk.], a mi- 

nister or servant in the church, whose ofilce is 
to assist the priest in divine service, and the 
distribution of the sacrament, &c. He may 
now perform any of the divine offices which 
a^ priest may, except only pronouncing the 
absolution and consecrating the sacrament of 
the Lord’s Suppor. By 13 Eliz. c. 12, and 
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44 Geo. III. c. 43, it is provided (conformably 
to the canons) that none shall be ordained 
deacon under twenty-three years, nor priest 
under twenty-four years of age ; though as to 
deacons the Archbishop of Canterbury has the 
privilege of admitting them (by faculty or dis- 
pensation) at an earlier age. None shall be 
ordained either priest or deacon, without first 
subscribing the thirty-nine Articles of Religion ; 
nor by 1 Eliz. c. 1, and 1 W. & M. c. 8, 
without first taking the oath, in lieu of the 
oaths of allegiance and supremacy. By 24 
Geo. JII. c. 35, the Bishop of London, or 
other bishop .by him appointed, may ordain 
aliens to exercise the office of deacon or priest 
out of the dominions of the Crown, without 
th^ oath of allegiance. A deacon is not 
capable of any ecclesiastical promotion ; yet 
he may be chaplain to a family, curate to a 
beneficed clergyman, or lecturer to a parish 
church. 

In Scotland, an overseer of the poor, or the 
master of an incorporated company. 

Bead bodies. Taking them up for the pur- 
pose of dissection, or otherwise, is a misde- 
meanor at common law, punish^le by fine 
and imprisonment. Refusing to bury dead 
bodies by those whose duty it is to do so, 
is punishable by the temporal courts, inde- 
pendently of spiritual censures, on indictment 
or information. As to the interment ol‘ dead 
bodies cast on shore from the sea, see 48 Geo. 
III. c. 75. The Anatomy Act is the 2 & 3 
Wm. IV. c. V5f 

A gaoler cannot defeiin the dead body of a 
person in his custody under a ca. sa. until the 
executors of thb deceased person sjitisfy his 
pecuniary claims upon the deceased. — R. v. 
Foxj 2 Q. B.f 246 ; see also Jones v. Ash- 
hurnham, 4 East. 455. 

Bead freight, the unsupplied part of a 
cargo, or the freight payable by a merchant 
where he has not shipped a full cargo for the 
part not sliipped. 

Beadly feud, a profession of iireconcilable 
hatred till a person is revenged even by the 
death of his enemy. 

Bead uiail’s part, the remainder of an 
intestate's movables, besides that which of 
right belongs to his wife and children. This 
was formerly made use of in masses for the 
soul of the deceased ; subsequently, the admi- 
nistrators applied it to their own use and 
benefit, until the 1 Jac. II. c. 17, subjected it 
to distribution amongst the next of kin. 

Baad-pledge [inortuum vadium^ a mortgage 
of lands or goods. 

Bead use, a future use. 

Beafforested, or Bisafforested, discharged 
from being a forest, or freed and exempjied 
from the forest-laws. — 17 Car, /. c. 16. 

Dealings, business, traffic, trade. 


Be ambitn, of obtaining a place by bribery. 
Bean [fr. Gk., ten]], an ecclesiastical 
governor o?* dignitary, so called, as he is sup- 
posed to have originally presided over ten 
canons or prebendaries al^the least. In cathe- 
drals of the old foundation in England, the 
dean is the principal of the four chief digni- 
taries exercising a general supervision over 
tlie other members of the capitmar body, with 
especial reference to the cure of souls. In 
cathedrals of the new foundation, the duties 
of the deans are defined by the statutes of 
each chapter. 

Considered in respect of the differences of 
office, deans are of six kinds:— (1) Deans of 
Chapters^ who are either of cathedral or col- 
legiate churches. (2) Deans of Peculiars^ 
who have sometimes both jurisdiction and 
cure of souls, and sometimes jurisdiction only. 
(3) Rural Deans^ deputies of the bishop, 
planted all round his diocese, the better to 
inspect the conduct of the parochial clergy, to 
inquire into and report dilapidations, and to 
examine the candidates for confirmation ; and 
aimed, in minuter matters, with an inferior 
degree ol’ judicial and coercive authority. (4) 
Deans in the Colleges of our Universities^ who 
are officers appointed to superintend the be- 
haviour of the members, and to enforce dis- 
cipline. (5) Honorary Deans ^ as the Dean 
of the Chapel Royal, St. James's. (6) Deans 
of Provinces or Deans of Bishops. Thus the 
Bishop jof London is Dean of the province of 
Canterbury, and to him, as such, the arch- 
bishop sends hi® mandate for summoning the 
bishops of his province when a convocation is 
to be assembled. 

Another division, arising from the nature of 
their office, is into dcansof spiHtual promotions, 
and deans of lay promotions. Of the former 
kind are deans of peculiars, with cure of souls, 
dcians of the royal cliiipels and of chapters, and 
rural deans ; of the latter kind are deans of 
peculiars without cure of souls, who therefore 
may be, and frequently are, persons not in 
holy orders. 

Their appointments are either elecHve^ as 
deans of chapters of the old foundation, though 
the Crown has, in fact, the real patronage; 
and donative^ as those deans of chapters of the 
new foundation, who are appointed by the 
royal letters-patent. The 3 & 4 Viet. c. 118, 
provides that the old deaneries (except in 
Wales) shall thenceforth be in the ditect 
patronage of her Majesty, who may, on* the 
vacancy thereof, appoint by letters patent a 
spiritual person to be dean; and that no 
person shall hereafter be capable of receiving 
the appointment of dean, archcleacon, or canon, 
until he shall have been six complete years in 
priest's orders, and that the dean ehall reside 
for at hast eight months in ffie yea^. 
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Bean, Forest of. As to the royal mines 
therein, see. 1 <fe 2 Viet. c. 43. 

Be arbitratione facta, writ of issued when 
an action was brought for a cause already 
settled by arbitration. 

Beath [Sax.], the extinction of life; the 
departure of the soul from the body ; defined 
by physicians as a total stoppage of the circu- 
lation of the blood, and a cessation of the 
animal and vital functions consequent thereon, 
such as respiration, pulsation, &c. 

In legal contemplation, it is of two kinds ; 
(1) natural^ i.e. the extinction of life ; (2) 
civil, where a person is not actually dead, but 
is adjudged so by the law, as when a person is 
banished or abjures the realm, or enters into a 
monastery. Civil death also occurs where a 
man, by Act of Parliament, or judgment of law, 
is attainted of treason or felony; for imme- 
diately upon such attainder he loses (siibj'ect 
indeed to some exceptions) his civil rights and 
capacities, and becomes, as it were, civiliter 
mortuus. 

As to the registration of a death, see fi & 7 
Wm. IV. c. 86, and 7 Wm. IV. and 1 Viet, 
c. 22 ; and as to an action brought for damages 
arising from death by accident, neglect, &c., 
see 9 & 10 Viet. c. 93. ^ ^ 

Beath-bed or Dying Declarations are con- 
stantly admitted in evidence. The principle of 
this exception to the general rule is founded 
partly on the awful situation of the dying per- 
son, which is considered to be as powerful over 
his conscience as the obligation of an oath, and 
partly on a supjiosed absence^ of interest in a 
person on the verge of the next world, which 
dispenses with the necessity of cross-exam illa- 
tion. But before such declarations can be ad- 
mitted in evidence against a prisoner, it must 
be satisfactorily proved that the deceased, at 
the time of making them, was conscious of his 
danger, and had given up all hope of recovery, 
and this may be collected from the nature and 
circumstances of the case, although the de- 
clarant did not express such an apprehension. 
It is not essential that the party should appre- 
hend immediate dissolution; it is sufficient if 
he apprehend it to be impending. 

Much consideration should be given to the 
state of the mind of the person whose declara- 
tions are received. Strongly as his situation 
is calculated to induce the sense of obligation, 
it must also be recollected that it has often a 
tendency to obliterate the distinctness of his 
memory and perceptions ; and therefore, when- 
ever the accounts received from him are 
introduced, the degree of his observation and 
recollection is a circumstance which it is of 
the highest importance to ascertain. Sometimes 
^^he, declaration is of a matter of judgment, of 
hifei^ence, and conclusion, which, however sin- 
celr^ Wy be &tally erroneous. The circiun- 


stanccs of confusion and surprise connected with 
the object of the declaration are to be con- 
sidered with the most minute and scrupulous 
attention; the accordance and consistency of 
the fact related with the other facts established 
in evidence should be examined with peculiar 
circumspection ; and the awful consequences 
of mistake must add their weight to all the 
other motives for declining tq allow an implicit 
credit to the narrative, on the sole considera- 
tion of its being free from the suspicion of 
wilful misrepresentation. — Pothierj by Evans, 
ii. 293. 

As the declarations of a dying man are ad- 
mitted on a supposition that in his awful 
situation on the confines of a future world, he 
had no motive to misrepresent, but, on fhe 
contrary, the strongest motive to speak with- 
out disguise and without malice, it necessarily 
follows that the party against whom they are 
produced in evidence may enter into the par- 
ticulars of his state of mind, and of his be- 
haviour in his last moments, or may be allowed 
to show that the deceased was one not likely 
to be impressed by a religious sense of his ap- 
proaching dissolution. — Phil. Evid. ; Starkie's 
Evid. ; Taylor on Evidence. 

Deathsman, executioner, hangman ; he that 
executes the extreme penalty of the law. 

De beiie esse [Lat., conditionally\ to accept 
or allow a thing to be well done for the present ; 
but when it comes to be more fully examined 
or tried, to stand or fall according to the merit 
of the thing in its own nature. - 

There is an examination in Chancery, which 
musjj not be confounded with a suit to per- 
petuate testimony, its purpose being to examine 
witiHJSses de bene esse, i.e. conditionally before 
issue joined. It is resorted to for the purpose 
of aiding a plaintiff or a defendant in a suit 
actually pending, in order to take the testimony 
of witnesses who are aged, infirm,, or about to 
leave the country, so as to prevent its being 
lost to the litigant. The evidence of an only 
witness to a material fact may be thus taken, 
on the ground of the uncertainty of human 
life. To prevent this application from being 
abusively resorted to for mere delay or vexa- 
tion, it must be supported by an aflSdavit 
positively deposing to the circumstances which 
may produce the loss of the evidence. The 
testimony when taken cannot be used, unless 
the parties consent to it, or the court make an 
order for that purpose. 

Mr. Justice Story, in his Eq. Juris, vol. ii. 
p. 970, mentions a bill to examine witnesses de 
bene esse. There may be such a bill in America, 
but not, it is believed, in our Chancery. 

Debenture [fr. debeo, Lat., to owe], a deed- 
poll, charging certain property with the re- 
payment of money lent by a person therein 
named at a given interest. It is frequently 
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resorted to by public companies to raise money 
for the prosecution of their undertakings. It 
is a kind of I.O.U. It behoves a person who is 
about to advance money on, or to purchase, a 
debenture granted by a publi<|^ company to as< 
certain that it is issued in a manner auUiorised 
by the deed of settlement, so as to bind the 
shai'eholders, otherwise they are not liable. 
And the formalities of transfer should be strictly 
observed. 

Also, a term used at the custom-house for a 
kind of certificate, signed by the oflicers of the 
customs, which entitles a merchant exporting 
goods to the receipt of a bounty or drawback. 

It is enacted by 3 & 4 Wm. IV. c. 52, s. 86, 
that no drawback or bounty shall be allowed 
upon the exportation of any goods, unless 
entered in the name of the real owner thereof, 
or of the person who had actually purchased 
and shipped the same, in his own name, and at 
his own risk, on commission. 

Such owner or commission-merchant shall 
make and subscribe a declaration on the deben- 
ture that the goods have been actually exported, 
and are not to be relanded in any part of the 
United Kingdom, &c. ; and if sucli owner or 
commission-merchant sliall not have purchased 
the right to such diawback or bounty, he shall 
declare, under his hand in the entry, and in his 
oath upon the debenture, the person who is en- 
titled thereto ; and the name of such person 
shall be inserted in the cocket and in the de- 
benture, and his receipt on the latter shall be 
the discharge cf such drawback or bounty, 
a. 87. Debentures or certificates for bounty on 
the exportation of linens or sailcloth are ex- 
empted from duty. 

Debet esse Jinis litium * — Jenk, Cent. 61.— 
(There ought to be an end of law suits.) 

Debet et detinet {he oweth and detaineth). 
An action shall be always in the debet et detinet^ 
when he who makes a bargain or contract, or 
lends money to another, or he to whom a bond 
is made, brings the action against him who is 
bounden, or party to the contract and bargain, 
or unto the lending of the money, &c., as by 
the obligee against the obligor. But if it be 
brought by or against an executor for a debt 
due to or from the testator, this, not being his 
own debt, must be sued for in the detinet only. 
N. N. B. 119. 

Dbbet et solet {he oweth and enjoy etli). If a 
person sue to recover any right, whereof his 
ancestor was disseised by the tenant of his an- 
cestor, then he uses tlie word debet alone in his 
writ, because his ancestor only was disseised, 
and the estate discontinued ; but if he sue for 
an 3 rthing that is now fiist of all denied him, 
then he uses dehet et solety by reason his ancestor 
before him, and he himself, usually enjoyed the 
thing sued for, until the present refill of tlfe 
toaant.— Ong. 140 ; F. N, B* 98. 


Debet quisjuri svbjacere^ vbi delinquiU^^H 
Inst. 34. — (Everyone ought to be. amenable 
to the law of the place where he commits an 
offence.) 

Debit, the left-hand page of a ledger, to 
which aU. items are carried that are charged to 
an account. 

Debita sequimtiir personam debitoris. 

(Debts follow the person of the debtor.) 

Debitum et contractus sunt nullius loci . — 7 
Co. 3. — (Debt and contract are of no place.) 

Debitum in pi'oesenti^ solvendum in futuro.-^ 
(A debt due at present to.be paid at a future 
time.) 

Debitum recuperuium (A debt recovered.) 

Debitor [Lat.], a debtor. According to the 
Jloman law, when a debtor was ordered to pay, 
and could not, within thirty days, find security, 
the judge delivered him to his creditor bound 
wdth cords or fetters of not less than fifteen lbs. 
weight. He was then kept in prison for sixty 
days, at his own expense if he chose, if not, the 
creditor was bound to give him not less than a 
pound weight of meal a day. At the end of 
that time he might be put to death, or sold for 
a slave ; and when the creditor took him to 
himself, the treatment of the adjudged debtor 
was often more cruel and merciless than that of 
the purchased slave*. In the year 325 B. c. a 
law passed respecting the power of the creditor 
over the goods of the debtor, and prohibiting 
him from putting his debtor in chains or fetters. 

A creditor at Athens had power not only to 
sell his debtor into a foreign country, but even 
his children. Among the Jews tlie debtor be- 
cjime the slave or*bondman of the creditor, who 
had not power to sell him. His servitude ex- 
pired in the year of Jubilee. — Levit. xxv. 39, 
53. « 

Debitor nonj)rccsumitur donare.’.’—Jur. Civ.-^ 
(A debtor is not presumed to give.) 

Debit e ftmdamentum fallit opus . — 3 Co. 231. 
(A bad foundation ruins the work.) 

De bonis non, of the goods of a deceased 
person not administered. 

De bonis propriis, of a person’s own goods. 

De bonis testatoris, of a testator’s goods. 

De bono et malo. Writs of. It was anciently 
the course to issue special writs of gaol delivery 
for each particular prisoner, which were called 
writs de bono et malo ; but these being found 
inconvenient or oppressive, a general commis-, 
sion for all the prisoners has long been estab- 
lished in their stead. — 4 Step. Com. 895. 

Debt [fr. debitumy Lat. ; dette^ Fr.], a sum of 
money due from one person to another. An 
action of debt lies where a person claims the 
recovery of a liquidated or certain sum of money 
affirmed to be due to him;' and,.it jsigmierally 
founded on some contract alleged to have taken 
place between the parties, or on some matter of 
fiict from which the law will imply a contract 
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between them. This is debt in the debety which 
is the principal and only common form. There 
is another species mentioned in the books, called 
debt in the detinety which lies for the ^cific 
recovery of goods, under a contract to deliver 
them.1-1 Chit, PL 109 ; ReeveSy 159 ; 1 belw. 

Nisi Prius. tit. * Debt,’ p. 569. 

The order of the payment of debts and ex- 
penses out of legal assets is, in a Chancery ad- 
ministration suit, as follows : — - 

1st. Funeral expenses, which, in the case oi 
an insolvent estate, must be but strictly reason- 
able and necessary only — the executor or admi- 
nistrator being personally liable for any exces- 


sive expenditure. 

What is a strictly reasonable and necessary 
gujjj vanes with the circumstances of each par- 
ticular estate, and the price of the requisite ar- 
ticles at the particular place. 

2nd. Testamentary expenses about the pro- 
bate of the will, or the letters of administration 
in intestacy. 

3rd. The costs of the creditor’s suit. 

4th. Crown-debts by record and specialty. 

5th. Debts priorized by statute. They are 
money due to a parish from an overseer oi the 
.poor, by virtue of his office (W Geo. 11. c. 38, 
s. 3) ; money due from an pfficcr of a Friendly 
Society to such society (10 Geo. IV. c. 56, 4 & 
5 Wm. IV. c. 20, ss. 12 & 14) ; money owing 
for the postage of letters (17 Geo. 11. c. 38, 
8. 3) ; debts due from a deceased treasurer or 
collector of paving commissioners, luider 57 
Geo. III. c. 29, s. 51 ; debts due by an officer 
to his regiment (58 Geo. Ill.^c. 73, ss. 1 & 2) ; 
army prize money (2 Wm. I\ . c. 53). 

6th. Judgments in courts of record, and de- 
crees in equity, according to' their iiriority of 
time. 

7th. Recognisances enrolled in a court of 
record. 

8th. Debts by special contract, as on bonds, 
covenants, and other instruments under seal, 
for valuable consideration, and arr(;ars for rent. 

9th. Debts by simple contract, as on bills or 
notes, and contracts not under seal, on verbal 
promises or on promises implied at law. Also 
a debt secured by a mortgage-deed, the mort- 
gagor not having entered into a bond or cove- 
nant to repay the debt or loan. 

An equitable mortgage, with or without a 
written memorandum, a debt recovered by 
judgment of the court of Jamaica, the balance 
of an open and unsettled account, all the items 
being upon simple contract, money recovered 
by a judgment or sentence in France, a devas- 
tavit and a breach of trust (except in some 
cases of special contract), are held to be simple 
contract debts. 

Amongst these creditors the wages of la- 
htourers, and perhaps of servants, have the 
praference. 


10th. Judgments voluntarily confessed with- 
out any valuable consideration, and voluntary 
bonds for meritorious or lawful inducements. 

11th. A creditor, whose debt does not carry 
interest, who sl^l come in And establish the 
same before the* chief clerk, under a decree or 
order in a suit, is entitled to interest upon his 
debt at the rate of 4/. per cent, from the date of 
the decree, out of any assets which may remain 
after satisfying the costs of the suit, the debts 
established, and the interest of such debts as by 
law carry interest. — The 46th Ord. of the 26th 
Aug. 1841. 

See Rain, on AssetSy Silk v. Prime ; 1 Pro. 
C. C. 138, n. (1766); 2 Tudor\s Lead. CaseSy 
72-88 ; and Seton on DecreeSy 44, et seq. 

Debtee-Executor. If a person indebted to 
another make his creditor or debtee his executor, 
or if such creditor obtain letters of administra- 
tion to his debtor, ho may retain sufficient to 
pay himself before any other creditors whose 
debts are of etjual degree. — Plowd. 543. 

To secure the general body of creditors when 
the estate is insufficient, a creditor to whom ad- 
ministration is granted may be compelled to 
give a bond conditioned to pay pro rata each 
creditor according to his degree. 

Debtor, he that owes something to another. 

Debtor-Executor. At law, if a testator 
appoints his debtor executor, the debt h re- 
leased. In equity, however, the executor is 
accountable for the amount of his debt, as 
assets of the testator, — }Villiams on ExecutorSy 
1180-1185. o • 

Decalogue [fr. SekaXoyoe, Gk.], the' ten 
commandments given by God to Moses, The 
Jews called them the ten words, hence the 
name. 

De CSBtero, henceforth. 

Decanal, pertaining to a deanery. 

Decanus, a dean. 

Decapitation, the act of beheading. 

Deccan, literally the south. A term em- 
ployed by Mahometan writers to denote the 
c^ountry between the rivers Nerbuddah and 
Crishna. 

Decedent, a deceased person. 

Deceit [fr. deceptiOy Lat.], fraud, cheat, craft, 
or collusion used to deceive and defraud an- 
other. 

There was formerly a writ of deceit, which 
was an action brought in the Common Pl^s, to 
reverse a judgment obtained in any real action, 
by fraud or collusion between the parties to the 
prejudice of the right of a third person. It is 
abolished by 3 & 4.Wm. TV. c. 27, s. 36. 

By the civil law every person is bound to 
warrant a thing that he sells or conveys, 
although there be no express warranty ; but 
the common law binds him not, unless there be 
a warranty, either in deed or in law ; for caveat 
emptor. — 1 Inst. . lOy n. a. 
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An action on the case, in nature of deceit, 
may be maintained for the breach of an implied 
warranty, as if a merchant sell cloth to another 
knowing it to be badly fulled ; so if an inn- 
keeper sell wine as sound and good, which he 
knows to be corrupt, although there be not any 
express warranty, yet an action on the case in 
nature of deceit will Ke against him, because it 
is a warranty in law. In cases of this kind, 
however, which are grounded merely on the 
deceit, it is essentially necessary that the know- 
ledge of the party, or, as it is technically termed, 
the scienter, should be averred in the declara- 
tion, and also proved. ^ 

An action on the case, in nature of a writ of 
deceit, njfiy be maintained against any person 
who deceives by a false assertion, and thereby 
injures another who has placed a reasonable 
confidence in him : as where a party in posses- 
sion of a personal chattel sells it, and at the 
time of sale affirms it to be his own, when in 
truth it belongs to another, the vendee may re- 
cover a compensation in damages for such in- 
juries as he can prove to have been sustfiined in 
consequence of this deceit ; for the possession 
of a personal chattel is a color of title, and it is 
but a reasonable confidence which the vendee 
places in the vendor, when he affirms it to be 
his own. But where the affirmation is (as it is 
termed in some of the books) a mute assertion ; 
that is, where the party deceived may exercise 
his own judgment ; as where it is mere matter 
of opinion, or where he may make enquiry into 
the truth of the a;^rtion, and it becomes his 
own fault from laches that he is deceived, in 
this case an action cannot be maintained as 
where a person buys a horse, which the seller 
afiirms to have two eyes, and the horse has but 
one only ; in such case the purchaser, unless, 
as is quaintly observed in one of the year* books, 
he be blind, is remediless, for vigilantibys non 
donnientibns jura subveniunt. 

It is to be observed that actions on the case 
for the breach of an express warranty, bear a 
strong resemblance to actions on the case in 
nature of deceit on implied warranties : but this 
distinction between them ought to be attended 
to, that in actions on the case in the nature of 
deceit, the gr'avamen is the deceit, and the gist 
of the action is the scienter ; but in the action 
for breach of warranty, the gravamen is the 
breach of warranty ; and where the plaintiff de- 
clares irf' tort for such breach, it is not neces- 
sary to allege the scienter, nor, if alleged, to 
prove it. 

Where an article is warranted, and the war- 
ranty is not complied with, the vendee has three 
PDurses, anyone of which he may pursue. (1) 
He may refuse to accept the article ; (2) he 
may accept it, and bring a cross-action on the 
warranty ; (3) he may, without bringing *a 
cross-action, use the breach of a 'wfiarranty, in 


redaction of damages in an action brought for 
the price. 

Where a person, with a design to deceive and 
defraud another, makes a false representation 
of a matter inquired of him, in consequence of 
which the person to whom the representation is 
made enters into a contract, and thei'eby sus- 
tains an injury, an action on the case, in the 
nature of deceit, will lie at the suit of the party 
injured, against the party making the fraudu- 
lent representation, although a stranger to the 
contract, from the entering into which the 
plaintiff was damnified. It is not necessary 
that the defendant should have derived any 
advantage from the ileccdt, or that he should 
have colluded with the person who did derive 
the advantage, and it will be sufiicient proof of 
fraud in these cases to show : 1st, that the fact, 
as represented, is false ; 2ndly, that the person 
making the representation had knowledge of a 
fact contrary to it, and it is no excuse for a 
party to say that he did not recollect at the 
time the truthful fact. If the representation 
amount to an assumnee only of a person’s abi- 
lity to answer an obligation, it must, to be 
binding, be in writing. — 9 Geo. IV. c. 14, 
s. 6 ; iSt. Leon. Vend. 4" Pur. 4 ; 1 Selw. N» P. 
640. 

Decern tales (ten such^. If, when a trial at 
l)ar is called on, a sufficient number of jurors 
do not attend, tlie trial must be adjourned, and 
a decern or octo tales^ according to the number 
deficient, awarded, as at common law ; for the 
6 Geo, iV. c. 50, s. 37, which allows the tales 
de circumstantihusAs expressly confined to trials 
at Nisi Pritis and the assizes.— 1 C/nt. Arch. 
Prac. by Pren. 378. 

Decennaxy, a town or tithing, consisting 
originally of ten families of freeholders. Ten 
tithings composed a hundred. — 1 PI. Com. 114. 

Decet tameu principem servare leges^ quibus 
ipse servatus est. — (It behoves indeed the prince 
to keep the laws by which he himself is pre- 
served.) 

Decies tautum, a writ which lay against a 
juror, who had taken money of either party for 
giving his verdict, to recover ten times as much 
as the sum taken. — 38 JCdw. III. c. 12, re- 
pealed by 6 Geo. IV. c. 50, s. 62. 

Decimation. The punishing every tenth 
soldier by lot was termed decirnatio legionis by 
the Romans. Sometimes only the twentieth 
man was punished {vicesimatio\ or the hun- 
dredth {centesimatio) ; also tithing or tenth part. 

Decimm, tenths or tithes. 

Decimoe debentur parocho. — (Tithes are due 
to the parish priest.) 

Decimee de decimatis solvi non debent. 
(Tithes are not to be paid from that which is 
given for tithes.) 

Decimee de jure divino et cammed institutiom 
pertinent ad personam. Dal. 50. —(Tithes 
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belong to the parson by divine right and 
canonical insatution.) 

Decinue non debent solvi^ uhi non est annua 
renovatio ; et ex annuatis renovantibus stmul 
semeL — Cro. Jac. 42.— (Tithes ought not to be 
paid where there is not an annual renovation, 
and from annual renovations once only.) 

Deoiners, Becenniers, or Doziners, such as 
were wont to have the oversight of the Fri- 
burgs or views of frankpledge, for the main- 
tenance of the public peace. The limit and 
compass of their juri.sdiction was called decenna, 
because it commonly consisted of ten house- 
holds ; as every person, bound for himself and 
his neighbours to keep the peace, was styled 
decennier. — Bract, 1. 3, t. 2, c. xv. 

Beoision, a judgment. 

Beoisive oath [^sacramentum decisionis^ Lat.], 
resorted to in the civil law, where one of the 
parties to a suit not being able to prove his 
charge, offers to refer the decision of the cause 
to the oath of his adversary ; which the adver- 
sary was bound to accept or tender the same 
proposal back again ; otherwise the whole was 
taken as confessed by him. — Cod. 4, 1, 12. 
Beclarant, a person who makes a declaration. 
Beclaratioil, a proclamation or affirmation, 
open expression or publication. More, pro- 
perly, in law, a statement, on the plaintiff’s 
part, of his cause of action. In a real action, 
it is more correctly called the count ; in a per- 
sonal, the declaration ; but this is now the 
general term, being that commonly qsed when 
referring to real and personal actions without 
distinction. t 

The plaintiff must declare, in a personal ac- 
tion, before the end of the term next after the 
defendant’s appearance, otherwise a judgment 
of non pros may be signed by the dtffendant. 
But if no such non pros be obtained, then he 
may declare at any time within a year next 
after the appearance of the defendant, unless 
otherwise ordered by the court or a judge ; 
but if he do not declare within that period, he^ 
will be deemed out of court. 

The declaration should correspond with the 
writ: — Ist, in the names of the parties; 2iid, 
in the number of the parties ; and 3rd, in the 
character in which they sue and are sued. It 
must be entitled in the proper court, and of the 
day of the month and year on which it is de- 
livered or filed. It is delivered to the defend- 
ant or his attorney, when he or his attorney 
enters an appearance ; it is filed when the de- 
fendant does not enter an appearance, and the 
^writ is not specially endorsed. — Step. Plead. 
Vj|0 ; 1 Chit. Arch. Prac. by Pren. 221, et seq. 
Declarations are allowed in certain cases in 
lieu of oaths. By 5 & G Win. IV. c. 62, for the 
^abolition of unnecessary oaths, any justice of 
the P<a<K; notary public, or other officer au- 
ihtixised administer an oath is empowered 


to take voluntary declarations in the form spe- 
cified in the act. And any person wilftilly 
making such declaration false in any material 
particular shall be guilty of a misaemeanor. 
See 12 & 18 Viet. c. 106, ss. 246, 254. 

By 24 & 25 Viet. c. 66, if any person called 
as a witness in any court of criminal jurisdiction 
in England or Ireland, or required or desiring 
to make an affidavit or deposition in the course 
of any criminal proceeding, shall refuse or be 
unwilling from alleged conscientious motives 
to be sworn, it shall be lawful for the court or 
judge or other presiding officer or person qua- 
lified to take affidavits or depositions, upon 
being satisfied of the sincerity of such objection, 
to permit such person instead of bei|j|g sworn 
to make his or her solemn affirmation or decla- 
ration. The act gives a form of afi^mation, 
and attaches the penalties of peijury to false 
affirmations. 

By 24 & 25 Viet. c. 134, s. 211, a bankrupt 
or his wife, with a view to their examination, 
may be required to make and sign a declaration 
that he will make true answer to all such 
questions as may be proposed to him respecting 
his property and all dealings and transactions 
relating thereto, and will make a full disclosure 
of all that has been done therewith. If, after 
signing such declaration, they give false evi- 
dence, they are punishable as in the caSe of 
perjury. Notwithstanding suqh declaration 
they may, if the court or a creditor requires, 
be examined on oath. — 12 & 13 Viet. c. 106, 

.s. 254. . ' 

Beclaration of insolvency. By 24 & 25 
Vi/!t. c. 134, s. 72, ‘ If any debtor, whether a 
trader or not, shall file in the office of the chief 
registrar, or with the registrar of a district 
court of bankruptcy, or of a county court 
having jurisdiction in bankruptcy, a declara- 
tion ij^ writing and signed by such debtor and 
attested by a registrar of the court or by an 
attorney or solicitor, that he is unable to meet 
his engagements, every such debtor shall be 
deemed thereby to have committed an act of 
bankruptcy at the time of filing such decla- 
ration, provided a petition for adjudication of 
bankruptcy shall be filed by or against him 
within two months fi'om the filing of such 
declaration.* 

Beclaration of right. See Bill of Bioiits. 

Beclaration of tiUe, an Act for obt^aining a, 
25 & 26 Viet. c. 67. This act, after reciting 
that it is expedient to enable persons haying 
interest in land to obtain a judicial declaration 
of their title to the same, so as to enable them 
to make an indefeasible title to persons claim- 
ing under them, as purchasers, fpr a vaJluaMe 
consideration, enacts in substance: That every 
person claiming to be entitled . to> or to have a 
power of disposing of, for his own benef^ land 
(not of odpyhold or customary tenure)^ft>r an 
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estate of feersimple in possession absolutely or 
subject to incumbranceS) estates, &c., or en- 
titled to apply for the registration of an inde- 
feasible title, under the Transfer of Land Act 
(25 & 26 Viet. c. 53), may petition the Court 
of Chancery for a declaration of title. The 
petition must state what incumbrances, estates, 
rights, and interests affect the title. The court 
may order that the registrar appointed under 
25 & 26 Viet. c. 53, shall be served with 
notice of the petition, whereupon he shall be 
made a party to and attend the proceedings, 
his costs being paid by the petitioner. The 
court, on the hearing of the petition, on being 
satisfied that the petitioner has proved such a 
possession, and has stated such a title as if 
established would entitle him to a declaration, 
shall make an order for the investigation of the 
title, in the same way as if the petitioner had 
obtained, as vendor, a decree for a specific per- 
formance of an agreement for sale of the hand 
in question for the estate claimed in the petition. 
If, upon such investigation, the court is not 
satisfied that the petitioner has shown such a 
title as it would have compelled an unwilling 
purchaser to accept, it may dismiss the petition, 
subject to an appeal ; but if satisfied that the 
petitioner has shown such a title, it shall, on 
the conditions mentioned in the act being com- 
plied with, make an order that on some "day, 
not less than three months from the date of the 
order, a declaration shall be made establishing 
the title, unless in the meantime cause is shown 
to the contrary. " No such order is to be made 
until the petitioner has given security for the 
payment of the costs which may be awarded to 
any person opposing the petitioner’s right to 
the declaration ; nor until the petitioner and 
his solicitor, and any other person whom the 
court may require, shall have made and filed 
an hflidavit that to the best of their respective 
knowledge, information, and belief, all settle- 
ments, deeds, documents, instruments, maps, 
plans, and papers relating to the title have been 
produced, or the cause of their non-production 
explained, and that all facts material to the 
title have been disclosed. The court may dis- 
pense with such affidavit, if it think it reason- 
able to do so, or may permit it to be modified. 
When the order has been obtained, notice of it 
is to be given by advertisement or otherwise, 
as the court ma^ direct. Before the proposed 
declaration of title has been made, any person 
may petition to be heard against it, and the 
court shall fix a time fi>r the hearing of such 
petition, and may enlarge the time for making 
the declaration until it has been disposed of. 
On the hearing of such petition, the court may 
introduce restrictions or qualifications in the 
title sought to be declared, or may reserve the 
rights of any person, or may refuse to make 
any d^litration ; and if any of the title-deeds 


have been lost or destroyed the court may re- 
serve the rights of all persons under such deeds. 
If no petition is presented, or if, when pre- 
sented, no sufficient ground is shown for refus- 
ing the declaration, the court, after the expiration 
of the time limited for showing cause, upon 
being satisfied that the required notices have 
been given, &c., shall make a declaration that 
the original petitioner has such title as he sought 
to establish, subject to any restrictions as it 
may deem proper to introduce. An appeal 
against such declaration lies to the Court of 
Appeal in Chancery, and thence to the House 
of Lords, &c. 

Bimilar appeal lies when the Court of Chan- 
cery dismisses the original petition, or on the 
hearing refuses to make the declaration of title. 
The declaration of title, when final, is not to be 
set aside for irregularity or informality in the 
previous proceedings. The declaration of title 
may be registered under 25 & 26 Viet. c. 53. 
Any person who has obtained a final declaration 
of title, on payment of the proper fees, and on 
production of his title-deeds, is entitled to a 
certificate, under the seal of the court, setting 
forth his title so declared, &c. But before such 
certificjite is sealed, the petitioner must produce 
to the court such of .his deeds and muniments * 
of title as the court may require, and the same 
shall be stamped or marked by the officer issu- 
ing the certificate, for the purpose of showing 
that a declaration of title has been made as to 
the land.therein comprised, or such part of it 
as is comprised in the declaration. The effect 
of the declaration of title is, that as soon as it 
shall have become final, it shall, in favour of 
any person thereafter deriving title, as a pur- 
chaser for valuable consideration, of the land 
therein referred to, or of any part thereof, or 
of any estate, right or interest therein, by, from, 
through, or under the person whose title has 
been so declared, be deemed and taken to have 
correctly declared the siiine, but save, as afore- 
said, such declaration shall have no force or 
effect whatever as to the title of the land com- 
prised therein. 

The act contains provisions for making sepa- 
rate declarations and separate certificates' for 
separate parts of the land referred to in the 
petition ; for cancelling an original certificate, 
and substituting for it separate certificates f. ffjr 
issuing a fresh certificate when the original has 
been lost or destroyed. It also provides that 
this declaration of title shall not affect ^ land-tax, 
succession-duty, and other rent-ohatge; rights 
of common, rents payable to the Crown, public 
right of way, liability to repair hi^ways 'by 
reason of tenure, right of waj^, wateit^^Opurses 
and other easements or servitudes^ 
rights and franchises, leases or agreements for 
lease for any time not easceediog twenty-oiie 
years, when there is occupatioh Under the tnme.* 

s 2 
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Land, when registered in the register of estates, 
with an indefeasible title, is to be subject to 
the provisions of the act under which it is 
registered. 

After a declaration of title has been made, 
any person may petition that it be recalled or 
varied, and the court may annul it, reverse it, 
and cancel the certificate, subject to the same 
appeal as before mentioned. Power is given 
to the Lord-Chancellor, Master of Rolls, and 
Vice-Chancellor, to make general rules and 
orders, which must be laid before Parliament. 
See ‘ Transfer of Land Act,’ j)ost. 

Declaration of trust. To prevent the in- 
convenience which arose from parol declarations 
and secret transfers of uses, the 29 Car. II. c. 3, 
s. 7, requires that all declarations or creations 
of trusts, or confidences of any lands, tenements, 
or hereditaments, shall be manifested and proved 
by some writing signed by the party who is by 
law enabled to declai'e such tnist, or by his last 
will in writing. By the eighth section it is pro- 
vided, * that where any conveyance shall be 
made of any lands or tenements, l)y which a 
trust or confidence shall or may arise or result 
by the implication or constniction of the law, 
or be transferred or extinguished by an act or 
operation of law, then and in any such case 
such trust or confidence shall be of the like 
force and effect as the sjimc would have been 
if this Bta<^ute had not been made.’ And by the 
ninth section, ‘ tliat all grants and assignments 
of any trust or confidence shall like^vise be in 
writing, signed by the party granting or assign- 
ing the same, or by such last will or devise.’ 

It appears that this statute does not extend 
to the declaration or creation of trusts of mere 
personalty. But in practice, a pjirol declaration 
should never be relied on, for the intention to 
declare a trust should be iiTevocably expressed. 
There is no form or particular set of words, or 
mode of expression, prescribed for the purpose 
of raising a trust. Intention will create a trust, 
provided the object of the gift, and the gift 
itself, can be correctly ascertained. — 1 Sand, 
UseSy 344. 

Declaration of uses must be in writing. — 
29 Car. II. c. 3, s. 7. , 

The conveyances by bargain and sale and 
covenant to stand seised are in fact nothing 
more than declarations of uses ; for the use 
being served out of the seisin of the bargainor 
and covenantor in those conveyances, they 
merely serve to declare the use to the bar- 
gainee and covenantee. But upon such con- 
veyances as transmute the possession, the use 
may be declared by a deed or writing distinct 
iropi the conveyance by which the possession is 
transfejrred. It is now universally the practice 
to declare the use in the same deed immediately 
the habendum. — 1 Sand. Uses, 219. See 
A^poiirrMiiiKT. , 


Declarator, an action whereby something is 
prayed to be declared in one’s fovor. — Scotch 
Law. 

Declaarator of property, when the com- 
plainer, narrating his right to lands, desires he 
should be declared sdle proprietor, and all others 
discharged to molest him any way. — Ibid, 

Declarator of redemption, when, after a 
process before the Lords against the wadsetter 
who refuses to renounce after the order of 
redemption is used, the Lords force him to 
renounce, and by a decreet declare the lands 
redeemed . — Ibid. 

Declaratory actions, those- wherein the 
right of the pursuer is craved to be declared ; 
but nothing claimed to be done by the defender. 
Ibid. 

Declaratory decree, a binding declaration 
of right in equity without consequential relief. 
See 15 & 16 Viet. c. 16, ss. 50, 51 ; Smi, Eq, 
Pr. 173. 

Declaratory part of a law, that which 
clearly defines rights to be observed and wrongs 
to be eschewed. 

Declaratory statutes, those which declare 
what the common law is and ever has been. 

Declinatory plea, a plea of sanctuary, also 
pleading of benefit of clergy before trial or 
conviction. Abolished by 6 & 7 Geo. .TV. 
c. 28, s. 6. 

Decoctor, a bankrupt. 

Decoits, gang- robbers, Decoity, gang-rob- 
bery. — Indian. ^ ^ 

Decollation, the act of beheading. 

De consuetodinibus et servitiis, a real 
writ to recover rent in ari’ear. Abolished by 
3 & 4 Wm. IV. c. 27. 

De corpore comitatus {from the body of the 
county'). 

Decoy [probably from kooy^ Du., a cage], a 
place made for catching wild water- fowl. 

Decree [fr. decretvmy Lat.], an edict, a law. 
Also the judgment of a court of equity. 

After the hearing of all parties in a cause, it 
is either (1) interlocutory (usually termed an 
order), when for the purpose of ascertaining 
any matter of law or fact previously to a final 
decree, the court directs that the further con- 
sideration of the cause be adjourned ; Or (2) 
fnaly where all the facts and circumstances 
material to be ascertained in order to enable 
the court to do complete justice between the 
parties, are so fully established by the plead- 
ings in the cause, that no further elucidation is 
requisite. In the majority of contested causes 
the decree is interlocutory, in order to a8C^*^n 
a variety of important matters. 

Speaking of decrees in equity generally, 
without reference to the subject of the suit, 
they may be classed thus :-^lst, decreed made 
on the hearing of the cause in the presence of 
all parties, in which case, if the plaintiff have 
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a&y equity, thei’e is a. decree embracing the 
objects of the suity wijliich varihs with the 
nature of the suit and the relief prayed ; 2nd, 
decrees by default, as against parties who do 
not appear, in which case the plaintiff takes 
such decree as he can stand by ; 3rd, decrees 
by consent, in which case the form of the 
decree depends upon the mutual agreement of 
the parties ; and 4th, decrees taking the bill 
•pro confesao^ in which case the decree is ac- 
cording to the case made by the bill. — Seton'a 
Forma of Decreea in Equity. 

Courts of equity may adjust their decrees so 
as to meet different exigencies, and they may 
vary, qualify, restrain, and model the relief 
they give in every case, so as to suit it to 
mutual and adverse claims, controlling equities, 
and the real and substantial rights of all the 
parties. Nay, more, they can bring before 
them all parties interested in the subject- 
matter, and adjust their respective rights, how- 
ever numerous ; whereas courts of common 
law are compelled to limit their enquiry to the 
parties in the litigation before them, although 
other persons may have the deepest interest in 
the event of the suit. So that one of the most 
striking and distinctive features of courts of 
equity is, that they can adapt their decrees to 
all the varieties of circumstances which may 
arish, and adjust them to all tTO peculiar rights 
of all the parties interested ; whereas courts of 
common law are bound down to a fixed and 
invariable foriq of judgment in general terms, 
altogether absolute for the plaintiff or defend- 
ant. — 1 Story'a Eq. Jurisp. 22. 

Decreet exbitral, tlie award of an arbitrator. 
Scotch phraae. 

Decreet cog^tionis caus4, when the ap- 
parent heir is called to hear the debt constitute, 
it not being already clearly constitute by writ; 
and the appearing heir renounces, being charged 
to enter heir. It is against executors, when 
the nearest of kin are pursued by the executor- 
creditor, who has no writ to instruct his debi- 
tor to hear the debt constitute.-^/</. 

Decreet of comprising, when, at the day aj# 
pointed in the letters, the debitor being called, 
the messenger offers him his lands for the 
money, which if he have not ready, the inquest 
declares the lands to belong to the creditor for 
his payment. — Id. 

Decreet of exoneration, a judgment of the ‘ 
commissioners against the creditors or nearest 
of kin ; wherein it is proven, that the executor 
has. executed the whole testament, and that all 
is exhausted by lawful sentences. — Id, 

Decreet of locality, modifying a stipend 
a minister, dividing and proportioning the 
sam'^ among the heritors^^/r/. 

j[)eereet<tf modification, that which modi- 
fies a stipend to a minister, but does not divide 
^jmrtion it among the heritors.— -iri. 


Decreet of valnation, a sentence of the lords 
(who are now in the place of the commission), 

determining the extent and value of teinds. 

Scotch phretae, 

Deoreta, judicial sentences given by the em- 
peror as supreme judge.— Law. 

Deer eta conciliorum rwn liyant regea noatroa , — 
Mo. 906. — (The decrees of councils bind not 
our kings.) 

Decretals, a volume of the canon law, form- 
ing the second part, so called as containing the 
decrees of sundiy popes; or a digest of the 
canons of all the councils that pertained to 
one matter under orM' head. 

Decretal order, a chancery order in the 
nature of a decree. 

Decretum eat sententia lata auper legem.— 
decree is a sentence made upon the law.) 

Decrowning, the act of depriving of a crown. 

Decuriare, to bring into order. 

Dedbana, an actual homicide or man- 
slaughter. 

Dedi et concessi {I have given and granted!)^ 
the operative words in grants, &c. The word 
* give ’ or the word ‘ grant ’ in a deed, executed 
after the Ist day of October, 1845, shall not 
imply any covenant in law in respect of any 
tenements or hereditaments, except so far as ^ 
the word ‘ give ’ or the word ‘ grant ’ may, by 
force of any Act of Parliament, imply a co- 
venant. — 8 & 9 Viet. c. 106, s. 4. 

Dedication-day [^featum dedicationia^ Lat.}, 
the feast of dedication of churches, or rather 
the feast day of the saint and patron of a 
church, which was celebrated not only by the 
inhabitants of the place, but by those of all the 
neighbouring villages who usually came thither; 
and such assemblies were allowed as lawful ; 
it was usual for the people to feast and to drink 
on those days ; and in many parts of England 
they still meet every year in villages for this 
purpose, on certain days which are called 
feasts, revels, or wakes — Cowel. 

De die in diem {from day to day). 

Dedimus potestatem {we have given the 
power), a writ or commission to one or more 
private persons for the speeding of some act 
appertaining to a judge, or a court. It is 
granted most commonly upon suggestion that 
the party who is to do something before a judge, 
or in court, is so weak that he cannot travel.’ 

On renewing the commission of the peace 
there issues a writ of dedimua potestatem out 
of Chancery, directed to some justice, to take 
the oath of him who is newly inserted. 

Formerly the judges would not suffer liti- 
gants to appoint attorneys in any aedbn or suit 
without this writ ; but now, by statute, the . 
plaintiff or defendant may appoint attorpies 
without such process. 

^Dedition, the act of yielding tip anything ; 
surrendry. 
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Deed [fr. Sax. ; cf^, gaded^ Goth. ; daedy 
Dut. 3 , a formal document on papjr or p»u*ch- 
ment duly signed, sealed, .and delivered. It is 
either an indenture {factum inter partes) need- 
ing no actual indentation (8 & 9 Viet. c. 106, 
s. 5), made between two or more persons in 
different interests, or a deed-poll {charta de 
•and parte) made by a single person, or by two 
or more persons having similar interests. 

The requisites of a deed are these : — 

(1) Sufficient parties and a proper subject 
of assurance. 

(2) A legal consideration or matter of in- 
ducement. 

(3) It must be written, engrossed, printed 
or lithographed, or partly written or engrossed, 
and partly printed or lithographed in any 
character or in any language, on paper, vellum, 
or parchment, since these materials best unite 
the two qualities of durability and difficulty of 
concealing alteration or er<asure. 

(4) I'lie langiiage employed should be suffi- 
cient in point of law, intelligible without punc- 
tuation, and clear without the aid of stops or 
parentheses. 

Usage has arranged the text of a deed in 
a formal and well understood sequence; and 
although it is not absolufcly neceasary that a 
deed should be drawn in accordance with the 
generally received formulary, provided it ex- 
hibit the intention of the parties, yet it is not 
advisable to deviate from it unless in a matter 
of urgent necessity. A properly preimrcd deed 
then is arranged in the following parts. 

{a) Commencement or etor'dium, date and 
particulars. 

The commencement seta forth its style or 
character. The date follows in indentures and 
contracts, but is generally placed in the last or 
peroration-clause in a deed-poll. If there be 
no date, or an impo.ssible date, the deed takes 
effect from its actual delivery. The date, 
however, should always be filled in before 
execution. The parties are described by their 
several names, their rank, profession, or calling, 
and their place of abode, except in the case of 
a peer. The assumption of any additional 
name should be stated so as to preserve identity 
on the face of the title. A mistake will not 
vitiate the instrument, if the party can be 
identified by extraneous evidence . — Nihil facit 
error nominis cum de corpore constat. 

Every person who conveys any estate or 
interest, or enters into a covenant, or is to be 

boimd by the deed, should be made a party 
to it. 

Parties are classified in parts according to 
^ their several interests. Per.sons having joint- 
mterests except in a deed of partition should 
be of the same part, but those having distinct 
though^ 1^Ldivided interests should be pf several 
supoe^ve parts. Thbse who are to transfer 


any interest^ or relinquish any right shooM 
come first, and amoiagst them, those having 
legal estates before those having equitable only , 
and the larger interests should precede the 
lesser. Then consenting parties and cove- 
nantors. After these, those who take any 
estate or interest, and amongst these trustees 
follow real owners. Lastly those who are 
inserted to fix them with notice of the deed, 
as creditors, legatees, trustees, and executors. 

When a person acts in two or more capa- 
cities, he should be named in distinct parts 
according to such several capacities. 

Husband and wife are generally of the same 
part, except in separation deeds. 

The 8 & 9 Viet. c. 106, s. 5, enacts that 
under an indenture executed after the Ist day 
of October, 1845, an immediate estate or in- 
terest in any tenements or hereditaments, and 
the benefit of a condition or covenant respect- 
ing any tenen^^nts or hereditaments may be 
taken, although the taker thereof be not named 
a party to the siime indenture. 

Before this statute, however, a person not 
named in an indenture could and still can take 
a remainder, or a use, or the benefit of a trust, 
or any authority by a letter of attorney. 

{b) Recitals. These are either narratives of 
past fiicts, or aj^tement of the purpose of the 
deed. They are not a necessary part of an 
assurance, yet they frequently become mate- 
rial as an aid to collect the intention of the 
parties to the instrument, and** key to its con- 
struction. Thus a recital may restraiii the 
effect of genenil phraseology in the operative 
paft of a deed, and although it is not evidence 
as against strangers, yet it is conclusive as to 
the facts which it sets forth between the parties 
to it, and those claiming under them. 

(c) Testatum^ witnessing, or operative clause, 
comprehending — • 

1. The consideration and its receipt. When 
a deed contains more than one testatum, the 
whole consideration should generally be stated 
in the first, unless it can be apportioned amongst 
fho different testata. Nominal considerations 
are for the most part useless. 

2. The name of the grantor. When he is a 
trustee, it should* be stated at whose request he 
makes the deed, and if any particular mode of 
execution or attestation be prescribed, it should 
be set forth. The omission of the grantor^s 
name may be constructively supplied, when the 
context shows who is intended to be the grantor. 

3. The operative verbs of transfer. 

4. The name of the grantee, with appropriate 
words of limitation. 

{d) The Parcels, i.e. the description of the 
property affected, wiA any savings or excep- 
tions. 

There are three points to be attended to in 
describing the parcels :^(1) That the descrip- 
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tion be clear and comprebcnsive ; (2) that it 
be eudicient to identify the property • and (3) 
that it be so connected with the description in 
the former deeds as to exhibit an identification 
of the property throughout the’ title. 

(e) General words with the sweeping clauses. 

Although the reversion and estate clauses are 
usually inserted in deeds, except appointments, 
and leases by termors, yet they do not serve 
any essential purpose, since by the transfer of 
the property, the reversion and rent and other 
incidents will clearly pass. The deed-clause is 
now obsolete, for title-muniments descend with 
the inheritance, to which they relate, and pass 
by a transfer of it without being named. 

All the parts which have been enumerated 
are as a whole technically denominated the 
premises {prcemtsfta) or the matters which pre- 
cede. The premises should name all the parties, 
as well active as passive, i.e. both grantors and 
grantees, and set forth with certainty the thing 
granted, with any exceptions reserved. This 
word has also a popular sense, meaning the 
thing granted by the deed. 

(/) Habendum, limiting and defining the in- 
terest. 

This part is a non-essential formality, ex- 
pressing the extent of the grantee’s interest in 
the thing granted. The grantee should be 
named, and he would take although not men- 
tioned in the former part of the deed. While 
nothing can be limited in the habendum which 
has not been given in the premises, yet it may 
abridge, qualify, or enlarge the premises, but 
where they are repugnant, the premises will 
operate, in preference to the habendum, * 

There is not any habendum in an appoint- 
ment under a power, a covenant to stand seised, 
or a simple declaration of uses, because such 
deeds themselves fulfil its ofiice by limiting the 
estate to be created. 

(^) Tenendum. This is usually joined with 
the habendum, but it is imnecessary, since the 
tenure is never expressed, except upon a sub- 
grant or lease reserving rent. 

Where there is a declaration of uses, the 
words ‘ and assigns for ever ’ are omitted. In 
annuity-deeds, and money-assignments, tlie 
phrase, ‘ To have, hold, receive, and take,’ is 
the common form of habendum. 

(h) Declaration of uses in deeds operating by 
virtue of the Statute of Uses (27 Hen. VIII. 
c. 10). A person may take an estate under this 
declaration, although not a party to the deed. 

(i) Declaration of trusts, when necessary, is 
usually combined with the declaration of uses. 

(y) Declaration against dower in purchase- 
deeds succeeds the limitation of the estate. 

A purchaser has lately conteilded that a con- 
veyance i’n fee must be executed by the grantee, 
in order that the declaration against dower be 
effectual, and also that such declaration must 


follow the language of the Dower Act, 8 & 4 
Wm. IV. c. 105, a, 6, which is, * shall not bo 
entitled to dower ; * but tire court overruled 
both points, the first, because purchasers rarely 
executed conveyances to themselves unless 
they contained any covenants on their part ; 
the second, because the word * dowable ’ which 
was used, meant substantially the same as 
* entitled to dower.’ — Fatrley v. Tuck ( V. C. 
K.), 6 W. R. 9 (1857). JSee Collard v. Roe 
( V. C. S.) Ib. 348 (1858), as to purchaser’s 
right to the estate of a dower trustee, when the 
tenant for life has not any power of appoint- 
merjt. 

(!') Reddendum in leases, which reserves 
something to the grantor out of the estate 
translerred, such as rent. 

The phrase ‘ yielding and paying * in a lease 
by indenture executed by the lessee will imply 
after entry a covenant to pay rent, in the absence 
of one expressed. {Platt on Covenants, 50, et 
seq.) It is generally advisable, except in leases 
pursuant to sfeitute, to reserve the rent at large, 
not specifying to whom made, since the rent , 
will be annexed to the reversion and belong to^ 
the person for . the time being entitled to the 
latter. 

(/) Conditions, conditional limitations, pro- 
visoes for cesser of interests, clauses of restraint, 
and for redemption, and special agreements, are 
generally here inserted, when stipulated for 
between the parties. 

(m.) Powers. For example, a power to lease.- 

(ii) Covenants. The Touchstone (vol. i., 
p. 160, c. vii.) describes a covenant to be * the 
agreement or consent by two or more by deed 
in writing, sealed and delivered, whereby either 
or one of the parties doth promise to the other 
that sometliing is done already, or shall be done 
afterwards. And he that makes the covena;nt 
is called the covenantor ; and he to whom it is 
made, the covenantee.’ See the third Report 
of the Real Prop. Commissioners for a compen- 
dium of the Law relating to Covenants. 

(o) The conclusion, peroration, or testi^ 
monium, connecting the contents of the deed 
with its signatures and seals. 

All these several parts then, thus arranged, 
make up a formally prepared deed. 

(5) The deed being engrossed, the next step 
is its execution, which consists of three acts, 
viz. — 

(a) Signing. 

(b) Sealing, which is a Norman usage, and 
makes the assurance a specialty. It is, how- 
ever, but a simple formality. There should be 
a distinct seal for every signature. 

(c) Delivery, completes the efficacy of 
the deed, and whence it takes effect, if, as we 
have already seen, there be a Mse, or impos- 
sible, or no date. See Date, and DEtiVNBT OB 
A Deed. 
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het it be observed, that a deed must be 
read before exec^ion, if any of the parties 
request it, otherw^e it will be void, so lar^ as 
:the requestor is concerned ; and a false reading 
will avoid it so far as was misread (1 Touch. 
p. 56). Seeing that the draft of a deed is 
usually submitted to the legal advisers of the 
several parties to be approved of by them on 
their client’s behalf, the request of reading 
seldom occurs. In strict practice, the engross- 
ment is examined with the draft by the soli- 
citors of the parties before an appointment for 
its execution is fixed. 

(7) The affesfaffow is not positively essential, 
unless it be required by a particular statute, or 
by the express terms of a power. See Power. 
In practice, however, every deed is attested, in 
order to render it more easy of proof. One 
witness is enough (imless more are expressly 
required), since it renders the proof less diffi- 
cult after death (read 17 & 18 Vicl.. c. 125, 
s. 26). A witness need not see the party execute 
the deed, for if such party request him to attest 
his signature after it has been written, and he 

♦ do so, it will be sufficient. 

(8) The endorsed receipt-clause 

ing the payment of tlie consideration-money, 
signed by the recipient,* should never be 
omitted, for although the receipt in the body 
of the deed is conclusive at Law between the 
parties themselves, Equity regard.s the endorsed 
receipt as the effectual discharge, since a future 
purchaser is not then required, unless he have 
notice to the contrary, to ascertain whether in 
feet the money was paid ; While its absence is 
implied or presumptive notice of non-payment, 
thus charging the lands in Equity with its 
liquidation, and imposing on a future purchaser 
the necessity of requiring proof of its ffiscliarge, 
or, that wanting, a proper receipt from the 
person entitled to it (see 3 Preat.Ahr. 15), when 
its want may be disregarded. 

(9) Extrinsic and occasional ceremonies. 

These are livery of seisin on feoffments ; 

enrolment usually in Chancery of grants by the 
Crown ; bargains and sales of freeholds, pur- 
suant to:27 Hen. VIII. c. 16, or under the 
Land-tax Acts ; gifts of lands to charities under 
9 Geo. II. c. 36, and disentailing assuiances 
according to 3 & 4 Wm. IV. c. 74 ; and regis- 
tration of assurances affecting property in York- 
shire, Middlesex, Kingston-upon-Hull, and the 
Bedford Levels, and annuity-deeds in the Com- 
mon Pleas under 18 Viet. c. 15, s. 12. 

Whilst enrolment authenticates the trans- 
action by giving a full transcript of the assur- 
ance, registration only affords a clue to it, «nce 
it generally discloses the date, names of the 
^pf^ties, l^e parcels, and subscribing witnesses 
^oiily; - 

which does not strengthen 
^ simply renders it 


admissible in evidence. A deed ma^ be 
’ stamped before or after execution. Two months 
are allowed to stamp it after execution, at 
Somerset House, without a penalty. After that 
period, a penalty of 10/. is imposed, but the 
Commissioners of Inland Revenue have pow«r 
to remit it within twelve months from the 
execution of the deed. When any doubt exists 
as to the appropriate stamp, the Commissioners 
decide it with an appeal to the Exchequer. A 
fee of 105. must be paid to them, besides any 
incurred penalty. — 13 & 14 Viet. c. 97, ss. 14, 
15 ; 16 & 17 Viet. c. 69, s. 13 ; 17 & 18 Viet. 
c. 83, ss. 17, 18. 

The Common Law Procedure Act, 1854 (17 
& 18 Viet. c. 125, ss. 29 31), cures an objection 
to the production in evidence of an unstamped 
or deficiently stamped document, by paying to 
the officer of the court the amount of stamp, 
and penalty, and also 1/. additional penalty. 

Though a deed may be good in point of 
form, as ajqmrently possessing the external and 
internal circumstances necessary to its validity, 
yet, it may be rendered invalid from many 
causes which may be thus classihed : — 

(I.) Those making it void ah initio when it 
can never take effect ; as 

(«) Where it is wanting in any of the essen- 
tials, for it is then absolutely null against all 
persons. 

(/») Where a party has made it under threat, 
for then it is void as to him. 

(11.) Those making it vcpd^ble, not being 
void from its beginning ; as 

(a) By dissent of parties, for instance the 
repudiation of an infant or wife’s deed, after 
majority or upon widowhood. 

{b) By dissent of strangers, as the grantee 
of a deed-poll or an indenture not executed by 
him, disclaiming the estate thereby given to him, 
or a husband repudiating his wife’s purchase. 

(HI.) Those making it void by something ex 
post facto ; as 

(a) By an extra-judicial act, as razure or 
interlineation, or breaking off the seal, with the 
assent of tlie parties, or delivering up the deed 
to be cancelled. The act of a spoliator will not 
avoid a deed. To prevent any after-dispute, 
any alteration or interlineation made in a deed 
before execution sliould be particularised in the 
attestation clause. If a freehold estate have 
already passed by the deed, its cancellation will 
not divest such estate so as to revest it in the 
original owner ; there must be a re-transfer to 
effect this. 

(ft) By a judicial act, as where by a deqision 
of a court a deed is declared void (technically 
called a vacat of the instrument), by reason of 
fraud, or an illegal consideration, or that it 
attempts to derogate a prior and superior right. 

The several species of deeds and assurances 
may be thus chissed : — 
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(I.) Those which wholly operate by virtue 
of the Common Law^ subdivided into 

(a) Primary or original, which create or di- 
vide estates, being 

(1) Feofiinent. 

(2) Bargain and sale improper. 

(3) Gift. 

(4) Grant. 

(5) Bill of sale. 

(6) Lease. 

(7) Exchange. 

(8) Partition. 

(J) Secondary or derivative, which enlarge, 
extinguish, delegate the dealing with, * or re- 
nounce estates already created, being 

(9) Release. 

(10) Confirmation. 

(11) Surrender. 

(12) Assignment. 

(13) Under-lease. 

(14) Power or letter of attomc)'. 

(15) Deleazance. 

(16) Disclaimer. 

(II.) Those which wholly operate by virtue 
of the Statute of Uses, as 

(17) Appointment in exercise of a power 

concerning uses. 

(18) Revocation and new appointment. 

(19) Bargain and sale proper. 

(20) Covenant to sUind seised. 

(III.) Those which operate partly by the 
Common Law and partly by the Statute Law, as 

(21) Grant to uses. 

(22) Statutory release. 

(23) Feoffment to uses. 

(IV.) Those which operate by special custom, 
as 

(24) Surrender to a lord. 

(25) Admittance of a new tenant. 

(V.) Those which operate by matter of re- 
cord, as 

(26) Private Act of Parliament. 

(27) Royal grants. 

(28) Vesting orders. 

(VI.) Those which charge, discharge, or en- 
large, or affect or concern estates, as 

(29) u Bond. 

(30) Warrant of attorney and cognovit ac- 

tionem. 

(31) Debenture. 

(32) Recognizance. 

(33) Deed of covenant. 

(34) Declaration of trust. 

(35) Appointment of new trustees. 

Beed of covoiuuit. Covenants are frequently 

entered into by a separate deed, for title, or for 
the indemnity of a purchaser or mortgagee, or 
for the production of title-deeds. A covenant 
with a penalty is sometimes taken for the pay- 
ment of a debt, instead of a bond with a con- 
dition, but the legal remedy is the same in 
either case. 


Deed-poll) a single deed in the form of a ma- 
nifesto or declaration toj||k the world of ^e 
grantor's act mid intentimK If there be no 
recital it usually speaks in the first person, but 
where recitals are introduced it speaks in the 
third person. 

Deemsters ^fr. demay Sax., a judge or um- 
pire], Judges in the Isle of Man and in Jersey, 
who, without process or any charge to the 
parties, decide all controversies in that island ; 
they are chosen from among fhe parties them- 
selves. — Cam. Brit. 4r 4 Inst. 284. 

Deer-fald, a park or fold for deer. ► 

Deer hayes, engines or great nets made of 
cord to catch deer. — 19 Hen. VIII. c. 11. 

De essendo quietum de tolonio, a writ 
which lay for those who were by privilege 
free from the payment of toll, on their being 
molested therein. — F. N. B. 226. 

De expensis civium et burgensium, an ob- 
solete writ addressed to the sheriff to levy the 
expenses of every citizen and burgess of Par- 
liament. — 4 Inst. 46. 

De expensis militnm, a similar writ to the 
last, to levy the expenses of the knights of 
the shire for attendance in Parliament. 

^De facto, in fact, opposed to de ywre, of 
right. • 

The 11 Hen. VII. c. 1 (^.d. 1494), was 
made for the protection of those who have 
assisted and supported the king in possession 
of the crown, whether his title be a good one 
or not ;• as the preamble recites it, ‘ to be the 
duty of the subject to serve their prince and 
sovereign lord for the time being.' 

Fuller {Holy StatCy b. 4, c. viii.) hath 
given us rather a quaint, but at the same time 
strongly descriptive account of the perilous 
situation of the subject before this wise statute. 
‘For they lived in a troublesome world, 
wherein the cards were so shuffled, that two 
kings were turned up trumps at once, which 
amazed men how to play their games.'— ^arr 
on Stat. 451. 

Defamation, scandalous words spokmi con- 
cerning another, tending to the injury of his 
reputation, for which an action on the case for 
dam^es will lie; the 18 & 19 Viet, c, 41, 
abolished the jurisdiction of the ecclesiasticai 
courts in suits for detamation as grievous and 
oppressive. 

Defatilt, omission of that which a limn 
ought to do ; neglect. 

When a defendant has a day emrtain given 
him in court, and is then demandable, and 
being demanded does not appear, the court 
thereupon gives judgment against him by 
default. The defendant allows judgment by 
default either intentionally or throng mistake 
or neglect; intentionally, where he Ias no 
merits, or where he does so accorcHng to a 
previous agreem^t with the jlaintiff ; through 
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mistake when he delirers a plea or rejoinder, 
80 informal Qi||iefective that it is treated 
as a nullity ; and^rough neglect when per- 
haps he has no merits, but omits to plead, 
rejoin, &c. within the time limited by the 
rules of the court for that purpose. This is 
an implied confession of the action. See J odg- 

MENT BY DEFAULT. 

Where a defendant makes default at the 
hearing of a cause in equity, the decree is 
absolute in the first insfcince, without giving 
the defendant a day to show cause, and such 
decree shall have the same force and effect as 
if the same had been a decree iitsi in the first 
instance, and afterwards made absolute in de- 
fault of cause shown by the defendant. — Consol. 
Ord. 1860, xxiii. r. 44. 

Defaulter, one who makes default. 

Defeasible [ft. defairCy Fr., to make void], 
that which may be annulled or abrogated. 

Defeazance [fr. defmrey Fr., to mido], a 
collateral deed accompanying another, pro- 
viding that upon the performance of certain 
matters, an estate or interest created by such 
other deed shall be defeated and determined. 
It is of three kinds: — (1) As applicable to 
freeholds. This is now seldom used, as it is 
preferable to set forth thft conditions in the 
deed creating the freehold, so as to be complete 
in itself; (2) as applicable to chattels, rejil 
and executory interests, such as covenants, 
rents, and annuities; and (3) as applicable to 
bonds, recognizances, and warrants of attorney. 
The first kind, when it is adopted, must be 
made at the same time with *the assurance to 
which it relates, and form a part of the same 
transaction. The second and third kinds may 
be made either at the time of, or at any time 
after, the execution of the principal assurance. 

A defeazance should recite the deed to be 
defeated and its date: and must be made 
between the same parties as are interested in 
the recited deed or their representatives, and 
with the same formalities as the deed which 
created the estate to be defeated ; it must be 
of a thing defeasible, and all the conditions 
must be strictly performed before the defea- 
zance can be consummated. 

It having hitherto been the law for centuries 
that a condition in a lease not to alien without 
license was determined by the first license 
granted {Dumpor's cassy 4 Co. 119; 45 Eliz. 
& 1 SvU. L. C, 25—35), a defeazance was fre- 
quently adopted in order to l^vive the con- 
dition and so virtually to limit the license to 
the particular assignment ; but the 22 & 23 
Viet. c. 35, provides that where any license 
to do any act which without such license 
^ould create a forfeiture, or give a right to 
re-anter, under a condition or power reserved 
ia any lease heretofore granted| or to be here- 

any tipad after the pass- 


ing of this act (ISth of Aii^st 1859), bo 
given to any lessee or his assies, every such 
license shall, unless otherwise expressed, ex- 
tend only to the permission actually given, or 
to any specific breach of any proviso or cove- 
nant made or to be made, or to the actual as- 
signment, under-lease, or other matter thereby 
specifically authorized to be done, but not so 
as to prevent any proceeding for any subse- 
quent breach (unless otherwise specified in 
such license), and all rights under covenants 
and powers of forfeitures and re-entry in the 
lease contained shall remain in full force and 
virtue,* and shall be available as against any 
subsequent breach of covenant or condition, 
assignment, under-lease, or other matter not 
specifically authorized or made dispunishable 
by such license, in the same manner as if no 
such license had been given ; and the erm- 
dition or right of re-entry shall be, and remain 
in all respects as if such license had not been 
given, except in respect of the particular 
matter authorized to be done (s. 1). 

Where in any lease heretofore granted, or 
to be hereafter granted, there is or shall be a 
power or condition of re-entry on assigning 
or underletting or doing any other specified 
act without license, and a license at any time 
after the passing of this act shall be given to 
one of several lessees or co-ownei'S to assign, 
or underlet his share or interest, or to do any 
other act prohibited to be done witliout license, 
or shall be given to any leases or owner or 
any one of several les.sees or owners to assign 
or underlet part only of the property, or to 
do flny other such act as aforesaid in respect 
of part only of such property, such license 
shall not operate to destroy or extinguish the 
right of re-entry in case of any breach of the 
covenant or condition by the co-lessee or co- 
lessees, or owner or owners, of the other 
shares or interests in the property, or by the 
lessee or owner of the rest of the property 
(as the case may be), over or in respect of 
such shares or interests, or remaining property, 
but such right of re-entry shall remain in full 
force over or in respect of the shares or in- 
terests or property not the subject of such 
license (s. 2). 

Defectum, challenge propter. See Chal- 
lenge. 

Defence [fr. defensioy Lat.], popularly a 
justification, protection, or guard; in law, a 
denial by the defendant of the truth or validity 
of the plaintiff’s complaint. • 

At Common Law y a defendant, after a plamtiff 
has declared, must either demur or plead* 
One or other of these courses he is bound to 
take, if he mean to maintain, his defence. If 
he do neither, but confess the plaintiffs right, 
or say nothing, the court immediately gives 
judgment for the plaintiff : in the former case 
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as by coniesBion—xiii the latter, by non proa or 
nil dicat — Step. Plead, 150. 

In Equity y the matters of defence whjch may 
be relied on are in their nature susceptible of 
two divisions, viz. : (1) into those which are 
dilatory, which merely delay or suspend, or 
obstruct the suit without touching the merits, 
until the impediment or obstacle insisted on 
is removed; and (2) into those which are 
peremptory and permanent, and go to the entire 
merits of the suit. 

Dilatory defences may be again divided into 
four sorts; first to the jurisdiction of the court, 
insisting that the bill is not preferred to the 
proper tribunal, which is authorized to enter- 
tain the case upon its merits; secondly, to the 
person, that the bill is preferred by or against 
an improper person, not competent to maintain 
or defend it ; thirdly, to the form of proceed- 
ings, that the suit is irregularly brought, or de- 
fective in its appropriate allegations or parties ; 
and fourthly, to the propriety of maintaining the 
suit itselfi because of the pendency of another 
suit for the same controversy. 

Peremptoryy or permanent defences, may be 
divided into two sorts; first, those which insist 
that the plaintiff never had any right to insti- 
tute the suit ; and, secondly, those which insist 
that the original right, if any, is extinguished 
or determined. Under the former head may 
be included the following defences: — (1) That 
the plaintiff has not a superior right to the 
defendai^t ; (2.) that the defendant has no in- 
terest ; and (3) that there is no privity with 
the plaintiff, nor any other right to sustain 
the suit. Under the latter head may be*in- 
cluded the following defences; — (1) That the 
right is determined by the act of the parties; 
4i>r (2) that it is determined by operation of 
law. 

The modes of defence are four, viz. : (1) by 
demurrer, by which the defendant demands 
the judgment of the court, whether he shall 
be compelled to answer the bill or not; (2) 
by plea, whereby he shows some cause why 
th# suit should be dismissed, delayed, or 
barred; (3) by answer, which, controverting 
the case stated by the bill, confesses and avoids 
it : or traverses and denies the material alle- 
gations in the bill; or, admitting the case, 
made by the bill, submits to the judgment of 
the court upon it ; or relies upon a new case, or 
upon new matter stated in the answer, or upon 
both ; (4) by disclaimer, which seeks at once 
a determination of a suit, by the defendant's 
disowning all right and interest in the matter 
sought by the bill* All or any of these modes 
of d^ence may be joined ; and by Consol. 
Ord. 1830, xiv. r. 8, it is orderea, that no 
demurrer or plea shall be held bad and over- 
ruled upon argument, only because it does not 
covm* so much of the bill as it might by law 


have extended to. And by r. 9, no demurrer 
or plea shall be hdd bad i|jpd overruled upon 
argument, only because we answer of 
defendant extends to some part of the same 
matter as is covered by such demurrer or plea. 
Story"* a Eq. Plead. 846. 

In Criminal matters, when a prisoner is 
brought to the bar and airaigned, he either 
confesses the chaige, stands mute of malice, 
or does not answer directly to the charge, 
which may be entered as a plea of not guilty, 
or pleads to the jurisdiction, or in abatement, 
or demurs, or pleads specially in bar, or gene- 
rally, that he is not guilty. In addition to 
these several modes of defence, there were 
formerly what were called declinatory pleas 
— the plea of sanctuary and the plea of 
clergy — both now abolished. — Arch. Plead, by 
Jervisy 72. 

The defence in Ecclesiastical courts may be 
ciilled the answer, in which the defendant 
denies, extenuates, or justifies. 

The defence of one’s self, and the mutual 
and reciprocal defence of such as stand in the 
relations of husband and wife, parent and 
child, master and sen-’ant, is a right which 
belongs to every person. If a man, or one 
standing in any of' these relations to him, be 
forcibly attacked in his person or property, it 
is lawful for him to repel force by force f and 
the breach of the peace which happens is 
chargeable upon him only who began the 
affray, ^elf-defence, therefore, is justly called 
the primary law of nature, and it is not, 
neither can it b3, in fact, taken away by the 
law of society. In the English law it is held 
an excuse for breaches of the peace, nay, even 
for homicide itself; but care must be taken 
that the resistance does not exceed the bounds 
of mere defence and prevention ; for then the 
defender would himself become an aggressor. 

Defend, to forbid or deny. 

Defendant \_Deft. abbrev.J, the person sued 
in a personal action or suit, or indicted for a 
misdemeanor. He who is sued in a real action 
is called the tenant ; the former term, however, 
is applicable to actions of every description, 
and is the expression most commonly used. 

Defendemus, a word used in granta and 
donations, which binds the donor and his h^xs 
to defend the donee, if any one go about to lay 
any incumbrance on the thing given, other 
than what is contained in the deed of donation. 
Bract. 1. 2, c. xvi. 

Defender of the faith \_Jidei defms&Ty Lat.}, 
a peculiar title, belonging to the Sovereign of 
England, as that of Catholic to the King of 
Spain, and that of Moat Christian to ^e '£ng 
of France. These titles were original^ ^ven 
by the Popes of Borne ; and that' of JO^enaor 
Fidei was first conferred by Pope Leo X. on 
our King Heniy VIIL as a reward for writing 
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against Martin Lutiher; and the bull for it 
bears date quinto Idm^ Octob. 1521. The Pope, 
0^ King Henry’s 'suppressing the houses of 
rJI]^on at the time of the Reformation, not 
only sentenced him to be deprived of this title, 
but to be deposed also from his crown but in 
the thirty-fifth year of his reign, this title was 
confirmed by Parliament, and has^ continued 
to be used by all succeeding sovereigns to this 
day.— — Lond. 

jDefendere se per corpus suum. To offer 
duel or combat as a legal trial and appeal. 
Abolished by 59 Geo. III. c. 46. See Battel. 

Defendere unicd manu^ to wage law ; a denial 
of an accusation upon oath. See Wagek of 
Law. 

Defeneration [fr. de^ of, and foenero^ Lat., to 
lend upon usury], the act of lending money 
on usury. 

Defensa, a park or place fenced in for deer. 

Defensiva, a lord or earl of the marches, who 
was the warden and defender of his country. — 
Cowel. 

Defensiye allegation, the mode of propound- 
ing facts relied upon as a defence by a defend- 
ant in the spiritual courts. He is entitled to 
the plaintiff’s answer upon oath, and may 
thence proceed to proofs .us well as his anta- 
gonist. — 3 Step. Com. 450. 

Defenso, that part of any open field or place 
that was allotted for corn or hay, and upon 
which there was no common or feeding, was 
anciently said to be in defenso : so of ijny niea- 
dow ground that was laid in for hay only. The 
same term was applied to ai» wood where part 
was enclo.sed or fenced, to secure the growth 
of the underwood from the injury of cattle. — 
Cowel. 

Df ffftTiswm, an enclosure of land, any fenced 
ground. 

Deferred Life Annuities, granted by Com- 
missioners for Reduction of the National Debt. 
See 16 & 17 Viet. c. 45, s. 2. 

Dejidente uno sanguine non potest esse hwres. 
3 Co. 41. — (One blood being wanting, he cannot 
be heir). But see 3 & 4 Wm. IV. c. 106, s. 9. 

Delloitrsomething wanting. 

De fide et ofiicio judicis non recipitur queestio ; 
sed de scientid^ sive error sit juris aut facti . — 
Bacm. — (A question cannot be admitted as to 
the good faith and honesty of a judge ; but 
otherwise concerning his ^owledge, whether 
he be mistaken as to the law or the fact.) 

It is an ancient rule that a judge of record 
is not liable to an action for anything done by 
him in his judicial character. This immunity 
irf given for the public good and advancement 
of justice ; for it is obvious that to administer 
law properly, the judge should be free in 
l^oun^t ana independent in character. A 
: jUdge^yhowever, is not excused Ibr. neglect of 
dp^ x^toi^nduot^ dr d foriiorxior corruption. 


DefinitiYe sentence, the final Judgment of a 
spiritual court, in opposition to provisional or 
interlocutoiyr judgment. 

Deforcement, the holding of lands or tene- 
ments to which another person has a right ; so 
that this includes as well an abatement, an 
intrusion, or a disseisin, as any other species 
of wrong, by which he that has a right to a 
freehold is kept out of possession. It is such 
a detainer of the freehold from him having the 
right of property, but not the possession under 
that right, as falls withjn none of the injuries 
of abatement, intrusion, disseisin, or discon- 
tinuance. — 3 Step, Com. 502. 

Deforceor, or Deforcor, he that overcomes 
and casts out by force. — Blount. 

Deforciant, the person against whom the 
fictitious action of fine was brought. Abolished 
by 3 & 4 Wm. IV. c. 74. 

Deforciare, to witlihold property firom the 
right owner. 

Deforciatio, a distress; a holding of goods 
for the satisfaction of a debt. — Paroch. Antiq. 
239. 

Defossion [fr. de^ of, and fodio, Lat., to dig], 
the punishment of being buried alive. — Ash. 

De^frangentibns prisonam. Statute o/, 1 
Edw. II., st. 2, which enacts that no person 
shall have judgment of life or member for 
breaking prison, unless committed for some 
capital ofience. 

Defraudation, privation by fraud. 

Defunct, one that is decease;! ; a ||ead man 
or woman. — Encyc. Lond. 

Degradation, a deprivation of dignity ; dis- 
mission from office. An ecclesiastical censure, 
whereby a clergyman is divested of his holy 
orders. There are two sorts by the canon law : 
one, summary., by word only ; the other solemt^ 
by stripping the party degraded of those orna- 
ments and rights which are the ensigns of his 
degree. Degradation is otherwise called depo- 
sition, but the canonists have distinguished be- 
tween these two terms, deeming the former as 
the greater punishment of the two. There is 
likewise a degradation of a lord or knigh| at 
common la-w, and also by Act of Parliament. — 
13 Car. II. c. 16. 

Degradations, a term for waste in the French 
law. 

Degree [fr. degre^ Fr. ; degrat^ O. Fr. ; 
graduSy Lat.], a step; the distance between 
relations ; the state or condition of a person. 

The stamp-duties on degrees at Oxford are"', 
repealed by 18 & 19 Viet. c. 3^ s. 1 ; and at 
Cambridge by 21 Viet. c. 11, s. 1. 

De grossis arhoribus decinuB non dabuntUTy 
sed de sylvd ccedud decimes dabuntur. — 2 R. R, 
123. — (Of whole trees, tithes are not given; 
but of wood used to be cut, tithes are given). 

. Dehors [Fr.], foreign to, oiftside, out of the 
point in question. 
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De gratid speeiali, certd scitnUd^ et mero moiUy 
talis clausula non valet in his in quibus prcesu^ 
mitur principem esse ignorantem. — 1 Co, 53 .-— 
(The clause * Of our special grace, certain 
knowledge, and mere motion,’ is of no avail in 
those things in which it is presumed that the 
prince was ignorant). 

Be idiots in^uirendo, a common law writ 
to inquire whether a man be an idiot or not. 
It was tried by a jury of twelve men ; and if 
they found him purus idiota^ the profits of his 
lands and the custody of his person might have 
been granted by the sovereign to some subject 
who had interest enough to obtain them. Ob- 
solete F. N. B. 232. 

Dei judicium, the old Saxon trial by ordeal, 
so called because it was thought to be an appeal 
to God for the justice of a cause, and it was 
believed that the decision was according to the 
will and pleasure of Divine Providence. See 
Ordeal. . 

Be incremento {of increase). 

Be i^jurii sud proprid absque tali causd 

(more compendiously called the traverse de 
injuria)^ a species of traverse Jby replication in 
pleading, now obsolete, which varied from the 
common form, and which, though confined to 
particular actions, and to a particular stage of 
the pleadings, was of frequent occurrence. It 
always tendered issue ; but, on the other hand, 
differed (like many of the general issues), from 
the common form of a traverse, by denying in 
general and summary terras, and not in the 
words of the allegation traversed. 

This species of traverse occurred in the re- 
plication in actions of trespass, trespass on Jthe 
case (including the species of assumpsit), and 
in the plea in bar in replevin, but was not used 
in any other stages of the pleadings. In these 
actions it was the proper form, when the plead- 
ing to which it was an answer consisted merely 
of matter of excuse of the alleged trespass, griev- 
ance, breach of contract, or other cause of 
action. But if the pleading to be answered 
consisted of or comprised matter of title, or 
interest in the land, &c., the commandment of 
the plaintiff, or authority derived from him, 
matter of record, of discharge, satisfaction, or 
release, in any of these cases the traverse de 
injurid was generally improper, and the denial 
of any of these matters must have been in the 
common form, that is, in the words of the alle*' 
gation traversed. 

^ Where this replication had been improperly 
adopted, instead of an ordinary traverse, the 
objection could be taken by special and not 
general demurrer. Consult Crogate's case^ 
8 Hep. 672 a; Sound. 295 n. (1); Stephen's 
Plead. 190. 

i)6U or Bais. See Dagus. 

Bqjeratioii [fr. d^ero, Lat.], a taking of a 
solemn oath. 


^Be jura {by right). 

^ Be jure aedmarumf originem ducens de jure 
patronatuSj tunc cognitio.speetatad legem civilem^ 
i. e. commun^.'^Oodb, 63,— (WiA regard to 
the right of tithes, deducing its origin from the 
right of the patron, then the cognizance of them 
b^ngsto the civil law, that is, the common law). 

Be jure judices^ de facto juratoreSy respondent. 
(The judges answer to the law, the jury to the 
fact). 

A fimdamental rule of the common law, upon 
which the whole system of pleading is built. 
* It is of the greatest consequence,’ said Lord 
Hardwicke, ‘ to the Inw of England, and also 
to the subject, that the power of the judge and 
jury be kept distinct : that the judge determine 
the law, and the jury the fact : if ever they 
come to be confounded, it will prove tlm cton- 
fusion and destruction of the law of England.’ 

Belamere, Forest of. See 19 <& 20 Viet. 
c. 13. 

Be la plus belle. Bower y where a wife was 
endowed with the fairest part of her husband’s 
estate. Being a consequence of the tenure by 
knight’s service, it is virtually abolished by the 
statute 12 Car. II. c. 24, which converts those 
tenures into socage. ^ 

Delator [Lat.], accuser, an informer, a 
sycophant. 

Belatura, an accusation, also the reward of 
an informer. 

Del credere [a phrase borrowed from the 
Italians, equivalent to our word guaranty or 
warranty, or the Scotch term warrandicej, an 
agreement by which a factor, when he sells 
goods on credit, for an additional commission 
(called a del credere commission), guarantees the 
solvency of the purchaser and his perform- 
ance of the contract. Such a factor is called 
a del credere agent. He is a mere sure^ 
liable only to his principal in case the pur- 
chaser makes default. Story on Agency^ 28; 
Smith's Merc. Law. 

Delectus personsB {the choice of a person). 
It is an established principle of the common 
law, that, as a partnership can commence only 
by the voluntary contract of the partieie^ / so, 
when it is once formed, no third person can 
be afterwards introduced into the firm, without 
the concurrence of ^ the partners who compoi^ 
the original firm. It is not sufiSicient, to GOtXrr 
stitute the new relation, that one or more of 
the firm shall have assented to his introduction ; 
for the dissent of a single partner will exclndle 
him, since it would, in effAst, otherwise lunount 
to a right of one or more oCthe partners po 
change the nature, and termc^and obligations 
of the original contract, and to take.eWay 
delectus personesy which is essentud 
stitution of a partnerehip. stubho|m, W 
deed, is this rule,, that evep the ekei^xtore and 
other personal representatitee uf U pai^tlier do 
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not, in tliat capacity, succeed to the state and 
condition of that partner. The Roman law is 
direct to the same purpose. It even pressed 
the rule to a still further extent, and held that 
a positive stipulation between the partners at 
the commencement of the partnership, that the 
heir or personal representative of a partij^^r 
should succeed him in the partnership, was 
inoperative and incapable of being enforced. 
The common law, however, treats such a stipu- 
lation as valid and obligatory. This also, ac- 
cording to Pothier, was the doctrine of the old 
French law ; and the modern code of France 
has expressly adopted it, in opposition to the 
Roman law. Such is the law of Scotland. — 
Story on Partnership^ 6. 

Delegata potestas non potest delegari. — 2 Inst. 
597. — (A delegated power cannot be dele- 
gated.^ 

The Crown may, however, delegate to an 
individual the power of appointing the first 
members of a corporation created by charter 
imder 1, Vict..c. 78 ; or may nominate a person 
to ascertain the individuals who compose the 
class to whom the charter is granted. 

Delegates, the High Court of, formerly the 
court of appeal from the Ecclesiastical and 
Adm^lty Courts. Abolished, the Judicial 
Committee of the Privy *(5ouncil being consti- 
tuted the fcourt of appeal in such cases. See 
2 & 3 Wm. IV. c. 92; 3 & 4 Wm. IV. 
c. 41 ; 6 & r Viet. c. 38. 

Delegation, a sending away ; a putting into 
commission ; the assigniuent of a de^bt to an- 
other ; the entrusting anotl^jr wiih a general 
power to act for the good of those who depute 
him. 

Delegatus debitor est odiosus in lege. — 2 Buis. 
148. — (A delegated debtor is hateful in law.) 

Delegatus non potest delegare. — (A delegate 
cannot delegate.) 

The person to whom an office or a duty is 
delegated cannot lawfully devolve the duty 
upon another, unless he be expressly authori.sed 
so to do. An exception to this maxim arises 
from an implied authority by the recognised 
usage of trade ; as, for instance, in the case of 
an architect or builder, who employs a surveyor 
to make out the quantities of the building pro- 
posed to be erected ; here’^he civil law maxim 
app]ie8-~>m contractis tacite insunt qum sunt 
■moris et consuetudinis — terms which are in 
accordance with, and warranted by custom 
and usage, may be tacitly imported into con- 
tracts. # 

Deliberandum est diu quod statuendum est 
eemel. — 12 Co. '^4.— (That which is to be re- 
solved once for all, should be long delib^ated 
upon.) 

. Deiiotlllllt challenge propter. See Chal- 
, , . pef iram provqcatua purUri dehet 


mitius.-^B Inst, 55.— (A delinquent provoked 
by an^er ought to be punished more mildly.) 

Deliverance, second, writ of. The judgment 
of non pros in replevin at common law is, that 
the defendant shall have a return of the goods 
replevied, and his costs. The plaintiff, how- 
ever, is not prevented by this judgment from 
proceeding, for he may sue out the judicial 
writ of second deliverance, in execution of 
which the sheriff must again take the goods 
from the defendant and deliver them to the 
plaintiff, or the writ will operate in the sheriff’s 
hand as a supersedeas of the writ de retomo ha- 
bendo, if the latter writ has not as yet been 
executed. The proceedings upon this writ are 
the same as in ordinary cases of replevin, and 
if the defendant have judgment either upon 
verdict, demurrer, or of non pros, it is for a 
return irreplevisable, and he shall have a writ 
de retorno habendo, which being executed, the 
plaintiff cannot have any further writ of deli- 
verance. — 2 Chit. Arch. Prac. by Pren. 1077, 
1082, and 1084. 

Delivery of a deed, a requisite to a good 
deed. Deeds take precedence according to the 
time of their delivery, except in the register 
district.^, where their precedence is according 
to their time of registration. 

The delivery may be effected either by acts 
or by words, i. e. by doing something and say- 
ing nothing, as merely handing it to the grantee 
or his agent ; or by doing nothing and saying 
something, as ‘ I deliver this writing as my act 
and deed,’ or language of a skdilar import ; or 
by doing and saying something. 

J)elivery is of two kinds: — 

(a) Absolute, when the execution perfects 
the deed, and there is nothing left to be 
done ; or 

(b) Conditional, which is the handing of the 
writing to some third person, to be delivered 
by him as the act and deed of the grantor, 
when certain specified conditions shall be per- 
formed. Until the conditions are performed 
the instrument is called an escrow, scrowl, or 
writing. 

Delivery of deeds. Where a bill in equity, 
seeking a discovery of deeds and writings, 
prays relief founded on the deeds or writings, 
of which the discovery is sought ; if‘ the relief 
so prayed be such as might be obtained at law 
(if the deeds or writings were in the custody of 
the plaintiff), he must annex to his- bill an 
affidavit that they are not in his custody or 
power, and that he knows not where they are, 
unless they are in the hands of the defendant ; 
otherwise the bill will be demurrable.— iSitory’s 
Eq. Plead. 375. 

De lunatioo inquirendo, font, a procem 
issued to inquire into the condition of a per- 
son’s mind. The Lord Chancellor or the Lords 
Justices of Appeal, to whom, by ^cial author 
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from the sovereign) the custody of idiots 
and lunatics is intrusted) may) upon petition or 
information) grant a commission in the nature 
of the writ de lunatico inquirendo (which is 
analogous to that de tdiotd inquirendo)^ to in- 
quire into the party’s state of mind. If the 
paii^ be found non compos^ the care of his 
person, with a suitable allowance for his main- 
tenance, is usually committed to one of his 
relations or friends, then called his committee. 

The practice in lunacy cases has been 
amended by the Lunacy Kegulation Acts, 
1853 and J855, 16 & 17 Viet, c. 70, and 18 
Viet. c. 18, and the General Orders of the 7 th 
November, 18.43, promulgated pursuant there- 
to. See Idiots and Lunatics. 

Demand [fr. demando from mando^ Lat., 
manudare^ to hand-give; mander^ Fr., to bid], 
a claim, a challenging, the asking of anything 
with authority, a calling upon a person for 
anything due. It is either in deedy written or 
verbal, as a demand for rent, or an application 
for payment of a debt, or in laWy as an entry 
on land, distraining for rent, bringing an action. 

Demandant. He who is actor or Jilaintiff 
in a real action, because he demands lands.— 
Co, Liu. 127. 

Demandress, a female demandant. 

Demease, death. 

De medietate lingum {of a moiety of tongue') 
jury. The 6 Geo. IV. c. 50, s. 47, enacts that, 
on the prayer of any alien indicted for ^lony 
or misdemeanor, the sheriff or other proper 
minister shall, by command of the court, rettira 
for one-half of the jury a competent number 
of aliens, if so many there be in the town, or 
place where the trial is had ; and if not, then 
so many aliens as shall be found in the same 
town or place, if any ; and that no such alien 
juror shall be liable to be challenged for want 
of freehold or other qualiheation required, but 
that every such alien may be challenged for 
any other cause. This kind of jury is not al- 
lowed in a civil action, nor in cases of treason. 

Indictments against scholars or privileged 
persons, belonging to the University of Oxford, 
are tided by a jury de medietate, half of free- 
holders and half of matriculated persons, be- 
fore the High Steward of the University, or his 
deputy, in pursuance of the charter 7th June, 

2 Hen. IV. confinned by the statute 13 Eliz. 
c. 29.— 2 Reevey 461. 

Demeine, Demain, or Demesne [fr. demainey 
Fr.], that part of the lands of a manor which 
the lord' has not granted out in tenancy, but 
which is reserved for his own use and occu- 
pation. 

' De meUoribns damnis, judgment. Where 
the jury, by mistake, sever the damages between 
several defendants in an action of trespass, 
the plaintiff may cure the defect by taking 
judgment do melumbue damnia against one, 


and entering a nolle prosequi as to the other.-.^ 
1 Chit, Prac. by Pren. 462. 

Demesnial, pertaining to a dememe. 

Demidietas, a half or moie^. 

De minimis non eurat lex»^Cro. Eliz. 853.— 
(The law cares not about very trifling matters.) 
See Accretion. 

Demise, a grant by lease ; it is applied to an 
estate either in fee or for term of life or years,' 
but most comnmnly to the latter ; it is u^ in 
writs for any e«ate. — 2 Inst, 488. 

The operative word * demise ’ in a lease im- 
plies an absolute covenant on the part of the 
lessor, or person leasing, the lessee’s or ter- 
mor’s quiet enjoyment during the term, which, 
however, may be qualified by a more limited 
express covenant. 

Also the death of the Sovereign, ■ demtssio 
regis vel coroncey an expression which signifies 
merely a transfer of property ; for when we say 
the demise of the Crown, we mean only that in 
consequence of the disunion of the Sovereign’s 
natural body from his body politic, the king- 
dom is transferred or demised to his successor, 
and so the royal dignity remains perpetual.— 
Plowd.in. 

Demise, and Bedemise, mutual leases of the 
same land, or something out of it. It is pro^ 
perly used upon the grant of a rent-charge, &c. 

Demi-ofiicial, partly official or authorised. 

Demi-vill, a town consisting of five freemen, 
or frank-pledges. — Spelman. 

Democracy [fr. democratiey Fr. ; democraziay 
Ital. ; dhnocradoy Sp. ; deniocratiay Lat. ; of 
Srifiokpariay of crgioQy the people, and KpariiOf 
Gk., to exercise power over], one of the three 
fi)rms of government ; that in which the sove- 
reign power is neither lodged in one man, as 
in a monarchy, nor in the nobles, as in an 
oligarchy, but in the collective body of the 
people. 

De molendino de novo erecto non jacet prohi- 
hitio — Cro. Jac. 429. — (A prohibition lies not 
against a newly-erected mill.) 

Demonstrative legacy. A legacy of quan- 
tity is ordinarily a general legacy ; but there 
are legacies of quantity in the nature of specific 
legacies, as of so much money, with reference 
to a particular fund for payment. This kind 
of h^gacy is called by the civilians a demon- 
strative legacy : and it is so fiir general, and 
differs so much in effect from one properly 
specific, that if the fund be called in or fidi^ die 
legatee will not be deprived of his legacy, but* 
be permitted to receive it out of the general 
assets ; yet the legacy is so far specific, that it 
will not be liable to abate with geiim^ l^^aci^ 
upon a deficiency of assets.— 2 Maobrsi, 

1043. 

De marie hominis nuUa est ^eumt^ 

Co. Liu. 134. — (Concerning the death of a man 
no delay is long.) 
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Dempster* the chief judge of a Tinwald 
Court in the Isle of Man. See Scott’s Peveril 
of the Peakf c. v, 

Demnxrftge* a term used in commercial 
navigation^ signifying an allowance made to the 
owners of a ship by the freighter, for detaining 
her in port longer than the period agreed upon 
for her sailing. It is usually stipulated in 
charter-parties and bills of lading, that a certain 
number of days, called running or working or 
lay days, shall be allowed for receiving or dis- 
chaiging the cargo, and that the freighter may 
detain the vessel for a further specified time, or 
as long as he pleaseii on payment of so much 
per diem for such overtime. When the con- 
tract of affreightment expressly stipulates that 
so many days shall be allowed for discharging 
or receiving the cargo, and so many more for 
ov'er-time, such limitation is interpreted as an 
express stipulation on the part of the freighter, 
that the vessel shall in no event be detained 
longer, and that if detained he will be liable 
for demurrage. This holds even in cases 
where the delay is not occasioned by any fault 
on the freighter’s part, but is inevitable. If, 
for example, a ship be detained, owing to the 
crowded state of the port, for a longer time 
than is allowed by the cqigtract, demurrage is 
due ; and it is no defence to an action for de- 
murrage that it arose from port regulations, or 
even from the unlawful acts of the custom- 
house officers. Demurrage is not, however, 
claimable for a delay occasioned by the hos- 
tile detention of the ship, or the hostile occu- 
pation of the intended port ; aior is it claimable 
for any delay wilfully occa.sioned by the master, 
or owners, or crew of the vessel. The claim 
for demurrage ceases as soon as the ship is 
cleared out and ready for sailing, though she 
should be detained by adverse winds or tem- 
pestuous weather. — 3 Chit. Com. Law^ 426; 
Abbott on Shipping ; Maude 4" Pollock on 
Shipping. 

Demurrer [fr. demoror^ Lat. ; or demoiTerj 
Fr., to wait or stay], a pleading which admits 
the facts as stated in the pleading of the oppo- 
nent, and referring the law arising thereon to 
the judgment of the court, waits until by such 
judgment the court decides whether he is 
bound to answer. 

At Common Law., by the C. L. P. Act, 1896, 
s. 50, either party may object by demurrer to 
the pleading of the opposite party, on the 
ground that such pleading does not set forth 
sufficient ground of action, defence, or reply, 
as the case may be ; and where issue is joined 
«on such demurrer, the court shall proceed and 
give judgment according as the very right of 
^e cause and matter of law shall appear unto 
them, without r^^rding any imperfection, 
ceniBsion, defect in, or lack of form; and no 
jiUtilgnliiit sh^ be a^ested, stayed, or reversed 


for any such imperfection, omission, defect in, 
or lack of ferm. 

No pleading shall be deemed insufficient for 
any defect which could heretofore only be ob- 
jected to by special demurrer (s. 51 ). 

Either party may, by leave of the court or 
judge, plead and demur to the same plei|ding 
at the same time, upon an affidavit by such 
party or his attorney if required by the court 
or judge, to the effect that he is advised and 
believes that he has just ground to traverse the 
several matters proposed to be traversed by 
him, and that the several matters ^ught to be 
pleaded as aforesaid by way of ponfession and 
avoidance are respectively true in substance 
and in fact, and that he is further advised and 
believes that the objections raised by such de- 
murrer are good and valid objections in law, 
and it shall be in the discretion of the court or 
a judge to direct which issue shall be first dis- 
posed of (s. 80). 

The party demiuiing may give a notice to the 
opposite party to join in demurrer in four days, 
which notice may be delivered separately or 
endorsed on the demurrer, otherwise judgment. 

No motion or notice for a concilium shall be 
required ; but demurrers as well as all special 
cases, special verdicts, and appeals from county 
courts, shall be set down for argument in the 
special paper at the request of either party, four 
clear days before the day on which the same are 
to be^rgued, and notice thereof shall be given 
forthwith by such jmrty to the opposite party. 

Four clear days before the'^day appointed 
for argument, the plaintiff shall deliver copies 
of the demurrer-book, special case, special ver- 
dict, or appeal cases, with the points intended 
to be insisted on to the Lord Chief Justice of 
the Queen’s Bench, or Common Pleas, or Lord 
Chief Baron, as the case may be, and the senior 
puisne judge of the Court in which the action 
is brought, and the defendant shall deliver 
copies to the other two judges next in seniority ; 
and in default thereof by either party, the other 
party may on the day following deliver such 
copies as ought t% have been delivered by the 
party making default ; and the party making 
default shall not be heard until he shall have 
paid for such copies, or deposited with the mas- 
ter a sufficient sum to pay for such copies. If 
the statement of the points have not been ex- 
changed between the parties, each party shall, 
in addition to the two copies left by him, deli- 
ver also his statement of ffie points to the other 
two judges, either by marking the same in the 
margin of the books delivered, or on separate 
papers. 

When there shall be a demurrer to part only 
of the declaration or other subsequent pleadings, 
those parts only of the declarations and pleim- 
ings to which suoli demurrer relates shall be 
copied in the demurrer-books ; and if any othmr 
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part& shall be copied, the master shall not allow 
the costs thereof on taxation, either as between 
party and party, or as between attorney and 
cUent.— H. T,, 1853, 14-17 ; 2 ChiU 
Arch. PraCr by Pren, 912. 

A demurrer, in equity ^ is in the nature of a 
declinatory exception in the civil law, which 
was always put in before the praetor, ante litem 
conteetatam. It may be to the whole bill, or a 
part only of the bill. 

Whenever any ground of defence is apparent 
on the bill itself, either from the matter con- 
tained in it, or from defect in its frame, or in 
the case made by it, the proper mode of defence 
is by demurrer. A demurrer is an allegation 
by a defendant, which, admitting the matters 
of iact alleged by the bill to be true, shows, 
that as they are therein set forth they are in- 
sufficient for the plaintiff to proceed upon or 
to oblige the defendant to answer ; or that for 
some reason apparent on the face of the bill, or 
becau^ of the omission of some matter which 
ought to be contained therein, or for want of 
some circumstance which ought to be attendant 
thereon, the defendant ought not to be com- 
pelled to answer. It therefore demands the 
judgment of the court whether the defendant 
shall be compelled to make answer to the plain- 
tiff’s bill, or to some certain part thereof. 

It is either general or special ; general^ wdien 
no particiilar cause is assigned, except the usual 
Ibrnmlary (to com])ly with the rules of the 
court), that there no equity in the bill; 
speckily when tlT^v,p^rticular defects or objec- 
tions are pointed out^ The former will be suf- 
ficient (though apecii/fl causes are usually stated) 
when the bill is defective in substance. The 
latter is indispensable where the objection is to 
the defects of the bill in point of form. It 
must be signed by counsel, but it is not put 
in upon oath, as it asserts no fact, and relief 
merely upon matter on the face of the bill. 
Where a demurrer is put into the whole bill 
for causes apparent on the record, if those 
causes are overriled the defendant will be 
allowed to assign other causes of demurrer 
ore tenus (by word of mouth), at the argu- 
ment. 

Demurrers to original bills, praying relief, 
may properly be divided into three classes: — 

(1) To the jurisdiction, subdivided into four 
heads : — 

(o) That the subject is not cognizable by 
any municipal comli of justice. 

(/5) That the subject is not within the juris- 
diction of a court of equity. 

(y) That some other court of equity is in- 
vested with the proper jurisdiction. 

(3) That some other court possesses the pro- 
per jurisdiction. 

(2) To the person of the plaintiff, subdivided 

thus:— • 


(a) That the plaintiff is not entitled to sue, 
by reason of some personal disability. 

(/3) That the plaintiff has no title to the? 
character in which he sues. 

(3) To the matter of the bill, either as to its 
substance, or as to its form and frame ; firet^ 
demurrers to substance may be subdivided 
thus : — 

(o) That the value of the subject of the suit 
is too trivial to justify the court in taking cog- 
nizance of it ; or, as the phrase usually is, that 
the suit is unworthy of the dignity of TOe court. 
Tho rule is not to entertain a bill under then 
value of 10/. or 40.«. per annum in land, except 
in special cases, such as charity, fraud, &c. 

(^) That the plaintiff has no interest in the 
matter, or no proper title to institute a suit 
concerning it. 

(y) Where a bill does not show any equity 
in the plaintiff to the relief which he sdeks. 

(3) Though the plaintiff has an interest in 
the matter and a title to institute a suit con- 
cerning it, yet he has no right to call upon the 
defendant to answer his demand. 

{f ) Want of interest of the defendant in the 
matter of the suit. 

{() That the object of the bill is to enforce 
a penalty or forfeitiuia. 

Second^ demurrers to the frame and form of 
the bill, subdivided into : — 

(a) Defect of form. 

(/3) Multifariousness. 

(y) W^it of proper parties, or misjoinder of 
parties. 

As to demuiTens to bills of discovery, see 
Discovery. 

Demurrers to bills not original or secondary 
may be thus stated: (1) To cross-bills, same 
as original bills, but the converse of this pro- 
#position is not universiilly true. A demurrer 
for want of equity will not hold to a cross-bill 
filed by a defendant in a suit, against the plain- 
tiff in the s<ame suit, touching the same matter. 
For, being drawn into the court by the plaintiff 
in the original bill, he may avail himself of the 
assistance of the court without being put to 
show a ground of equity to support its juris- 
diction ; as a cross-bill is generally considered 
as a matter of defence. (2) To bills of review, 
and to bills in the nature of bills of review, 
that there is a defect in the framing. (3) To 
bills to impeach decrees for fraud, that there is 
no fraud. (4) To bills to suspend or to avoid’ • 
the operation of decrees, rarely, if ever, resorted 
to. (5) To bills to carry decrees into exeieu^ 
tion, that the plaintiff has no right, or ^at 
the decree is erroneous. — Story » Eq. Plead, 
348-470. 

A defendant has twelve days alter appesnance 
to demur to a bill. The plaintiff must set a 
demurrer down for argument within ;tw^ye 
days after filing, if it be to the whole billy and 
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three weeks, if to part of the bill, otherwise he 
is held to have submitted thereto, unless in 
jthe meantime he serve an order for leave to 
amend bill, but the vacations are not to be 
reckoned in this case. — Consol. Ord. 1860, xiv. 
rri 14, 15, and xxxvii. r. 3; Smu Eq. Pr. 
288. 

As to evidence^ if a witness, in equity^ object 
to answer a question, or any part of it, he must 
state his objection in the tbrm of a demurrer, 
which is taken down in writing, either by the 
examined or by <hc eonimi.ssioner, from the 
^outh of the witness, and after giving notices 
and copies thereof, the matter is argued by 
counsel in court. At common laiv, when it is 
thought by counsel that the facts proved do 
not maintain the issue, the question whether 
they do or do not being merely a question of 
law, a demtuTer may be offered, which takes 
from tlfe jury and refers to the court, the ap- 
plication of the law to the fact, but tliis practice 
has been almost entirely superseded by simply 
moving the court for a new trial, besides if 
there were any evidence to go to the jury, the 
demurring party would fiiil ; a risk too serious 
to be hazarded. — 1 Chit Arch. Prac. by Pren. 
489. 

In criminal prosecutious, a demurrer may 
be resorted to, when the fact as alleged is 
allowed to be true, but the defendant takes 
exception in point of law to the sufficiency of 
the indictment or information on the face of it, 
as if he insist that the fact as stated is^o felony, 
treason, or whatever the crime is alleged to be. 
It is seldom resorted to. — *7 Geo. IV. c. 64, 
ss. 20, 21 ; 14 & 15 Viet. c. 100, s. 25 ; 4 Bl. 
Com. 333. 

Demy-sangue, half-blood. 

Den, a valley, — Blount. 

Den, and Strond, a liberty for sliips or vessels ♦ 
to run or come ashore., — Pla. tern. Ed. /. 

Dena terrse, a hollow place between two 
hiUs ; a little portion of woody ground ; a 
coppice. 

Denariate, as much land as is worth one 
penny per annum. 

Denarii, a sort of ready money. 

Denani de oaritate, customary oblations 
made to a cathedral church at Pentecost. 

Denarii S. Petri (commonly called Peter’s 
pence), an annual payment on St. Peter’s feast 
of one penny from every family to the Pope, 
during the time that the Roman Catholic reli- 
gion prevailed in this kingdom. 

Denarius, the chief silver coin among the 
Romans, worth 8c?., it was the seventh part of 
a Roman ounce ; also an Engli.sh penny. The 
denarius was first coined five years before the 
first Punic war, B. c. 269. In later times a 
copper coin was called denarius. — Smiths Diet. 

4 ^ 5 '* 

: J^Barilif D^ .God's penny, or earnest given 


and received by parties to contracts, &c., paid 
in former times to the church or poor. 

Denarius tertius comitatus, a third part or 
penny of the county paid to its earl, the other 
two parts being reserved to the Crown. — 
Paroch. Antiq. 418. 

Denbara [fr. den^ Sax., a vale, and herg^ a 
barrow or hog], a pen for hogs ; a swine-court. 
Cowel. 

Denelage [i)awc], the laws which the Danes 
enacted whilst they had the dominion in Eng- 
land. 

Denial. See Traverse. 

Denization, the act .of enfranchising, or 
making free. 

Denizen [fr. ddnaison, donisouy O. Fr., a 
gift], an alien born, but who has either obtained, 
ex donatione regia y letters-patent to make him 
(either peimanently or for a time) an English 
subject, or has acquired the privileges of a 
natural-bom subject, pursuant to 7 & 8 Viet, 
c. 66. He is in a kind of middle state, bttween 
an alien and natural -bora subject, and partakes 
of both of them. He may hold lands by pur- 
chase or devise, which an alien may not, but 
cannot take by inheritance ; for his parent, 
through whom he must claim, being an alien, 
had no heritable blood ; and therefore could 
convey none to his son. And upon a like 
defect of inheritable blood, the issue of a deni- 
zen, born before denization, cannot inherit to 
him, but his issue born after may. And no 
denizen can be of the Pri^ Council, or either 
House of Parliament, or fhtive any office of 
trust, civil or military, oi( be capable of any 
gnant of lands, &c., from tpe Crown. — 2 Step. 
Com. 443. ' 

Denominatio fieri debet d. dignioribus. — (De- 
nomination should be deduced from the more 
worthy.) 

’ De nomine proprio non est curandum cum in. 
substantia non ei'retur ; quia nomina mutabilia 
sunt, res autem immobiles. — 6 Co. 66. — (As to 
the proper name, it is not to be regarded, where 
it errs not in substance; Bfecause names are 
changeable, but thihgs immutable). 

De non apparentibus, etnon existentibus, eadem 
est ratio. — 5 Pep. 6. — (As to things not, appa- 
rent, and those not existing, the rule is the 
same). 

De non residentift clerici regiS) an ancient 
writ where a parson was employed in the royal 
service, &c. to excuse and discharge him of non- 
residence. — 2 Inst. 264. 

De novo {afresh ; anew). 

De novo damns, a clause in a charter, ren- 
dering it, in effect, an original. 

De nxdlo, quod est sud nciturd indivisihile, et 
divisionem non patitur, nullam partem habehit 
vidua, sed satisfaciai ei ad valentiam . — Co. Litt. 
32.— (A widow shall have no part of that 
which in its own nature is indivisible, and is 



»( 275 ) BEN— 


not susceptible of division ; but let the heir 
satisfy her with an equivalent.) 

Deoushiring of land (otherwise called bum-- 
htaiing)y a method of improving land by casting 
parings of earth, turf, and stubble, into heaps, 
which, when dried, are burned into ashes for 
a compost. 

Denumeration, the act of present payment. 
Scott. 

Beodand [fr. Deo dandxim, Lat.], a personal 
chattel which had been the immediate occasion 
of the death of any reasonable creature was 
forfeited to the Crown, to be applied to pious 
uses, and distributedi in alms by the high 
almoner ; but the right to deodands had been 
for the most part granted out to the lords of 
manors, or other liberties, to the perversion of 
their original design. The law made the follow- 
ing extmord inary distinction, that no deodand 
was due where an infant under the age of 
discr^ll^on was killed by a fall from a cart, or 
horse, or the like, not being in motion, ■v^hereas 
if an adult person fell thence, and was killed, 
the thing was certainly forfeited. In all in- 
dictments for homicide, the instrument of death 
and the value were presented and found by the 
grand jury (as that the blow was given by a 
certain bludgeon, value Odf.), that the Crown or 
the grandee might claim the deodand ; for it was 
no deodand unless it was presented as such by 
a jury of twelve men. — 3 & 4 Wm. IV. c. 1)9 ; 
1 Bl. Com. 300. It is abolished by 9 & 10 
Viet. c. 62. 

De onerando pro ratd portionis, an an- 
cient writ, where a per.son was distrained ^or 
rent, which ought W be paid by others propor- 
tionably with him. — F. N. B. 234 ; New. Nat. 
Br. 586. 

De odio et atid, an obsolete writ, which 
commanded the sheriff to inquire whether a 
prisouer charged with murder was committed 
on general cause of suspicion, or merely propter 
odium et atianif for hatred and ill-will, with a 
view, if the latter were found the case, of after- 
wards issuing another writ to admit him to 
bail. — 1 JieeveSf 252. 

Door hege, the hedge enclosing a deer park. 

Departure [fr. decessusj Lat.], in pleading, 
when a party deserts the ground that he took 
in his last antecedent pleading, and resorts to 
another. It can never take place till the re- 
plication, and it occurs more frequently in the 
rejoinder. 

The rule against departure is evidently ne- 
cessary to prevent the retardation of the issue. 
For while the parties are respectively confined 
to the grounds they have first taken in their 
declaration or plea, the process of pleading will 
eE:haust, after a few alternations of statement, 
the whole facts involved in the cause, and 
th^eby develops the question in dispute. But 
if a new ground be t^en in any part of the 


8eri<M, a new state of facts being introduced, the 
result is consequently postponed. Besides, if 
one dejjarture were allowed, the j^rties might, 
on tlie same principle, shift their groiuid as 
often as they pleased ; and an almost indefinite 
length of altercation might, in some cases, be 
the consequence.— Plead. 451. 

Depeculation, a robbing of the prmce or« 
commonwealth ; an embezzling of the public 
trejiHure. 

Deponent [fr. depono^ Lat., to lay down], a 
person who makes an affidavit ; a witness ; one 
who gives his testimony in a court of justice. 

Depopulatio agroium, destroying and ra- 
vaging a country. 

Deportation, transportation, exile into a 
remote part of the kingdom, with prohibition 
to change the place of residence ; exile, an ab“ 
juration, which is a deportation for evw into a 
foreign land, was anciently with us a civil 
death . — Apliffe. 

Depose, to lay down ; to lodge ; to degrade 
from a throne or high station. 

Deposit, money lodged with a person as an 
earnest or security for tho performance of some 
contract. Also a naked bailment of goods to be 
kept for the bailoi* without recompense, and to 
be returned when the bailor shall require it. 
The appellation and the definition are both 
derived from the civil law, Depositum estj quod 
custodiendum alicui datum est. It is, in the 
civil law, divisible into two kinds : (1) neces- 
sary^ mao^ upon some sudden emergency, and 
from some pressing necessity ; as, for instance, 
in case of a fire, a shipwreck, or other over- 
whelming calamity, when property is confided 
to any 2 )erson whom the depositor may meet 
without proper opportunity for refiection or 
choice, and thence it is called miserahile depo- 
situm; (2) voluntary y which arises from the 
mere consent and agreement of the parties. 
The common law has made no such division. 
There is another cla.ss of deposits, called invo- 
luntary, which may be without the assent, or 
even knowledge of the depositor ; as lumber, 
&c., left upon another’s land by the subsidence 
of a flood or unusual tide, and goods lodged in 
a similar manner by a whirlwind. 

The civilians again divide deposits into simple 
deposits, made by one or more persons having a 
common interest, and sequestrations, made by 
one or more persons, each of whom has a difo 
ferent and adverse interest in contaroveray 
touching it ; and these last are of two sorts, 
conventional, or such as are made by the mel^ie 
agreement of the parties, without any judided 
act ; and judicial, or such as are mada, by 
order of a court in the course of some proceed* 
ing. . 

There is another class of deposits called 
irregular, as when a person, haymg a sqm of 
money which he does not think asfe in his own 
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handsi confides it to another, who is to return 
to him, not the same money, but a like sum, 
when he shall demand it. There is also a quasi 
deposit, as where a person comes lawfully to 
the possession of another person’s property, by 
finding it ; and a special deposit of money or 
bills in a bank, where the specific money, the 
very silver or gold coin, or bills deposited, are 
•to be restored, and not an equivalent. — Story 
on Bailments, tit. ‘ On deposits,’ chap. ii. 

A deposit of title-deeds as a security for the 
repayment of a borrowed sum of money, con- 
stitutes an equitable mortgage. See Equitable 
Mortgage. 

Depositary, one - with whom anything is 
lodged in trust, as depository is the place where 
it is put. The obligiition on the part of the de- 
positary is, that he keep the thing with reason- 
able care, and, upon request, restore it to the 
depositor, or otherwise deliver it, according to 
the original trust. 

Depositioil, death ; depriving a person of a 
dignity, &c. ; also the act of giving public tes- 
timony ; evidence put down in writing by way 
of answer to interrogatories, exhibited for that 
purpose. 

It is an incontrovertible rule at common law, 
that when the witness hintSelf may be produced, 
his deposition cannot be read, for it is not the 
best evidence. But it may be read not only 
where it appears that the witness is actually 
dead, but in all cases where he is dead lor all 
purposes of evidence ; as where dilig^fnt search 
has been made for the witness and he cannot 
be found ; where he resides in a place beyond 
the jurisdiction of the court ; or where ho has 
become lunatic or attainted. See De bene 
ESSE ; Perpetuate testimony. Bills to. As to 
depositions in criminal proceedings, sec 7 Geo. 
IV. c. 65 ; 11 & 12 Viet. c. 42. 

Depositor, one who makes a deposit. 

Do prssrogatiyfi regis, the statute 17 Ed- 
ward II. St. 1, which enacts, in affirmance of 
the common law, that the king shall have ward 
of the lands of natural fools, taking the jirofits, 
without waste or destniction, and shall find 
them necessaries ; and after the death of such 
idiots, he shall render the estate to the heirs, 
in order to prevent such idiots from aliening 
their lands, and their heirs from being disin- 
herited. 

Deprivatioil, taking away from a clergyman 
his patronage, vicarage, or other spiritiial pro- 
motion or dignity, either, first, by sentence de- 
claratory in the proper court for fit and suffi- 
cient causes ; such as attainder for treason or 
felony, or conviction of other infamous crime ; 
for h^sy, infidelity, gross immorality, and the 
1 ike ; ox^or farming or trading contrary to law, 
.ajfter two former convictions for the same of- 
or^ secondly, in ^pursuance of divers 
pei^. s^tites, i^ch decide the benefice void, 


for some nonfeasance or neglect, or else some 
malfeasance or crime, as for simony ; for main- 
taining any doctrines in derogation of the sove- 
reign’s supremacy, or of the thirly-nine articles, 
or of the book of common prayer ; for neglecting 
to read the liturgy and articles, in the church, 
and to declare assent to the same within two 
months after induction ; or for using any other 
form of prayer than the liturgy of the Church 
of England, or for continued neglect, after 
order of the bishop followed by sequestration, 
to reside on the benefice, in all which and 
similar cases the benefice is ipso facto void, 
without any formal sentence of deprivation.— 
3 Step. Com. 37. 

Deputy [fr. depute, "F t. ; from deputatus, Lat.], 
one who governs and acts instead of another, or 
who exercises an office, &c. in another man’s 
right. A deputy cannot be appointed unless 
the grant of the office authorises such appoint- 
ment, as where it is to one to exe #e -by 
deputy*, &c. By 3 & 4 Wm. IV. c. 42, every 
sheriff* is directed to appoint a sufficient deputy, 
having an office within a mile of the Inner 
Temple Hall, for the receipt of writs, granting 
warrants thereon, making returns thereto, and 
accepting all rules and orders made as to the 
execution of any process or wiit directed to the 
sheriff. As to the appointment of deputy re- 
corder, see G 7 Viet. c. 89, s. 7. 

A deputy differs from an assignee, in that an 
assignee has an interest in the office itself^ 
and does all things in his owji tiame, for whom 
his grantor shall not answer, except in special 
cases ; but a deputy has not any interest in the 
office, and is only the shadrow of the officer in 
whose name he acts. A deputy cannot make a 
deputy. — 9 Rep. 49. 

There is a distinction in doing an act by an 
agent and by a deputy, whom the law deems 
such. An agent can only bind his principal 
when he does the act in the name of the prin- 
cipal. But a deputy may do the act in his 
own name, and sign his own name, and the 
principal will be thereby bound, for a deputy 
has, in law, the whole power of his prin- 
cipal. 

Depujy Speaker of the House of Commons, 

see 18 & 19 Viet. c. 84. 

Deputy Steward, a steward of a manor may 
depute, or authorize another to hold a court ; 
and the acts done in a court so holden will be 
as legal as if the court had been holden by the 
chief steward in person. So an undet^teward 
or deputy may authorise another as sub-deputy, 
pro hdc vice, to hold a court for him'; Such 
limited authority not being inconsistcait with 
the rule delegatus non potest delMare. ' 

This deputy or uhder-st6wktu nmy be^ ^a^ 
pointed either in writing Or by pa^l, al|^pugh 
the appointment of the iwief stewaii^ shh^d not 
contain an express authority for that purpose* 
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De qnibus wax disseisiiiy a writ of entry now 
abolished. 

Dor pr. dar, Brit,], water. ^ 

' Deraign, or Dereyn [fr. derationare^ Lat. ; 
deraigher^ or deragnery Fr.], to confound, to 
displace, also to prove^ — Olanv. 1. 2, c. iii. 
Also to justify, or refuse to clear one from, an 
accusation. 

Do rationabili bonorum parte, a writ, an- 
ciently given to the wife and children of a man, 
to recover their r^sonable parts of his goods, 
which he could not bequeatli away from them ; 
a custom now utterly abolislied, ibr a man has 
a ftill • power of disposition over his goods and 
chattels. 

Derelict Lands, those suddenly left by the 
1 ^, as when the sea shrinks back below the 
usual water-mark. Vessels forsaken at sea are 
called derelict ships. 

Derivativa potestas non potest esse major 
primitivd. — Noy ; Wing. 66. — (The deriva- 
tive power cannot be greater tlian the i>ri- 
mitive.) 

DerivatiTe Conveyances, secondary deeds, 
which presuppose some other conveyance 
primary or precedent, and only serve to enlarge, 
confirm, alter, restrain, restore, or transfc-r the 
interest granted by such original conveyance. 
See Deed. 

• Derogation, the act of weakening or res- 
training a former law or contract. 

Derogatory-clause in a person’s will, a sen- 
tence or secret, character inserted by the tes- 
tator, of which he reserves the knowledge to 
himself, with a condition that^no will he may 
make thereafter should be valid, unless this 
clause be inserted word for word. This is 
done as a precaution to guard against later 
wills being extorted by violence, or otherwise 
improperly obtained. By the law of England 
such a clause would be void as ^tending to 
make the will irrevocable. 

Descender, writ of formedon in, an abolished 
process. — F. N. B. 21. 

Descent, one of the two chief methods of 
acquiring an estate in lands. It is the here- 
ditary succession of property vested in a 
person by the operation of law, i. e. by his 
right of representation as heir-at-law. It is 
defined, in the interpretation clause of the 
8 <& 4 Wm. IV. c. 106, as ‘ the title to 
inberit lands by reason of consanguinity, as 
well where the heir shall be an ancestor or 
collateral relation as where he shall be a child 
or other issue.’ See Canons of Inheritance. 

Descent cast, the devolving of reality upon 
the heir on the death of his ancestor intestate, 
it does not take away or defeat a right of 
eptiy .or action after 31st December, 1833. — 

the criminal offence of abandon- 
ipjg ,^e naval or military wrvice *^irithout 


license. See the Annwil Mutiny or Marine 
Mutiny Acts ; also, an abandonment of a wife 
or children. By, 20 & 21 Viet. c. 85, s. 16, 
a sentence of judicial separation may be ob- 
tained either by the husband or wife on the 
ground of desertion, without cause, for two 
years and upwards, and see s. 21, as to orders 
for the protection of the property of wivea 
deserted by their husbands. See also 21 & 22 
Viet. c. 108, s. 8. 

Designatio justiciariorum est d regc / juris^ 
dictio vero ordinaria a lege.’— -A: Inst, 74.— 
(The appointment of justices is by the king, 
but their ordinary jurisdiction by the law.) 

Designatio personse, the description of a 
person or a party to a deed or contract. 

Designatio unius est exclusio alterhis, et 
pressum facit cessare taciturn. — Co. Litt. 210.— 
(The appointment of one is the exclusion of 
another, and that which is expressed makes 
that which is understood to cease.) 

Designs, copyright in. These productions 
of genius, whether ornamental or useful, are 
protected by statute. See Copyjjjiqht. 

De similibus ad similia eddem ratione proce- 
dendum est. — (From like to like we are to 
proceed by the same rule.) 

De similibus ide^n est judicium. — 7 Co. 18.— 
(In like cases the judgment is the same.) 

De son tort {of his own wrong), executor. 
If a stranger take upon himself to act as 
executor, without any just authority (as by 
intermeddling with the goods of the deceased, 
and many other transactions), he is called in 
law an executor of his own wrong, de son tort, 
and is liable to all the trouble of an executor- 
ship, without any of the profits or advantages; 
but the doing of acts of necessity or humanity, 
as locking up the goods or burying the corpse 
of the deceased, will not amount to such an 
intermeddling as will charge a man as executor 
of his own wrong. Such an one cannot bring 
an action himself in right of the deceased ; but 
actions may be brought against him. And in 
all actions by creditors against such an officious 
intruder he shall be named as executor gene-r 
rally ; for the most obvious conclusion which 
strangers can form of his conduct is, that he 
has a will of the deceased wherein he ia 
named executor, but has not yet taken pro-^ 
bate thereof. He is chargeable with the debts 
of the deceased so far as assets come tovjbis 
hands; and, as against creditors in general, 
he is allowed all payments made to imy oth^ 
creditor in the same or a superior 
himself only excepted. And though as against 
the rightful executor or adminic^rator he can^ 
not plead such payment, yet it shalt be f^lbwed 
him in mitigation of damages ; urd^sfl, J^ibapei 
upon a deficiency of assets, whej^by we rh^ 
ful executor may be prevented satii^ 
his own debt.— 1 J^o?. 225-243. 
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Despaoheurs, persons appointed to settle 
cases of average. 

Desperate debt, a hopeless debt ; an irre- 
coverable obligation. 

Despitus, a contemptible person. 

Desponsalion, the act of betrothing persons 
to each other. 

Despot [fr. htrrroTTie, Gk., a governor, a 
ruler], an absolute prince ; one who governs 
with unlimited authority. The word in its 
origin signified the same with the Latin hems, 
and the English master. The Emperor Alexius, 
sumamed the Angel, created the dignity of 
despot, and made it the first after that of em- 
peror, above that of Augustus, Sebastocrator, or 
CfiBsar. The despots were usually the emperor’s 
sons or sons-in-law, and their colleagues or 
co-partners in the empire, as well as their 
presumptive heirs. Under the successors of 
Constantine the Great the title of Despot of 
Sparta was given to the emperor’s son or 
•brother, who had the city of Sparta, or Lace- 
doimon, by way of appennage. Despot is at 
present a title of quality given to the princes 
of Wallachiaf Servia, and some of the neigh- 
bouring countries. — Encyc. Lond. 

Despotism, absolute power. 

Desrenable [Fr.], umyasonahle. 

Destitute wayfarers, as to relief of, see 1 1 
& 12 Viet. c. 110, ss. 1, 10; and 12 & 13 
Viet. c. 103, s. 2. 

DesubitO, to weary a person with continual 
barkings, and then to bite, provided against 
by old laws. — Leg. Alured, 26. 

Desuetude, that which is .obsolete. 

Detachiare, to seize or take into custody 
another person’s goods, &:c. by attachment or 
other process of law. — Gowel. 

Detainer, Sec Eohcible Entuy. 

Detainer, unlauful. The wrongful keeping 
of a person’s goods, although the original taking 
may have been lawful. As if I distrain another’s 
cattle, damage feasant, and before they are 
impounded he tenders me sufficient amends; 
now, though the original biking was lawful, 
my subsequent detention of them alter tender 
of amends, is not lawful, and he shall have an 
action’ of replevin against me to recover 
them, in which he shall recover damages for 
the detention, and not for the caption, because 
the original taking was lawful. — 3 Step. 
Com. 539. 

Detainer, writ of, one of the five forms of 
process prescribed by the 2 Wm. IV. c. 39, 
s. 1, for the commencement of a personal 
action against a person already in the prison 
of one of the courts. Superseded by 1 & 2 
Viet. c. 110,. ss. 1, 2. 

A piwefi» lodged with the sheriff against a 
person in his custody is called a detainer; the 
, office,, therefore,' always searches the sheriffs 
I®© if there be detainers lodged 


there against a person in his custody, before 
he dischaiges him. 

De tallf^o non concedendo, 84 Bdw. I. 
st. 4. See 2 Reeves, 104. 

Determinable freeholds, estates’ for life, 
which may determine upon future contingencies 
before the life for which they are created ex- 
pires. As if an estate be granted to a woman 
during her widowhood, or to a man until he^ be 
promoted to a benefice; in these and similar 
cases, whenever the contingency happens — 
when the widow marries, or when the grantee 
obtains a benefice — the respective estates are 
absolutely determined and gone. Yet, while 
they subsist, they are reckoned estates for life; 
because the time for which they will endure 
being uncertain, they may by possibility last 
for life, if the contingencies upon which they 
are to determine do not sooner happen. — 2 Bl. 
Com. 121. 

Detinet {he detains'), a species of action of 
debt, which lies for the specific recovery of 
goods, under a contract to deliver them. — 1 
Reeves, 159. 

Detinue, a personal action at law arising 
ex delicto. It may be maintained by one who 
has either an absolute or a special property in 
goods against another, who is in actual pos- 
session, either by delivery or finding, &c. of 
such goods, and refuses to re-deliver them. 
The plaintiff seeks to recover the goods in 
specie, or in failure thereof the value, and also 
damages for the detention. 

The grounds of the action ^e : (1) a .pro- 
perty in the plaintiff, either absolute or special 
(at the time of action brought) in personal 
goods, which are capable of being ascertained; 
(2) a possession in the defendant by bailment, 
finding, &c. ; (3) an unjust detention on the 
part of the defendant. — 1 Selw. N. P. 660. 

As to the actual recovery of a chattel de- 
tained, see L. P. A. 1852, s. 78, and 19 
& 20 Viet. c. 97, s. 2. 

Detinuit (Jie detained). 

Detratari, to be torn in pieces by horses.-!- 
Fleta, 1. 1, c. xxxvii. 

Detunicare, to discover or lay open to the 
world. — Matt. Westm. 1240. 

Deus solus hceredem facere potest non homo . — 
Co. Litt. 7. — (God alone, and not man, can 
make an heir.) 

Devadiatus, or Divadiatus, an offender with- 
out sureties or pledges. 

Devastavit (he has waited), a devastation 
or waste of the property of a deceased person, 
by an executor or administratoir by extrava- 
gance or misapplication of the ass(pts, for. which 
he is liable, as the creditors or legatees cannot 
be prejudiced by his misconduct.— 2 Wm. Exs. 
et seq. 

Devenemiit, an obsolete writ, Jberetofbre 
directedf to the escheator on the d,eath of the 



(279) DET— Dfl 


heir of the king’s tenant, under age and in 
custody, commanding the escheator ,^at, by 
the oaths of good and lawful men, he inquire 
what lands and tenements, by the death of the' 
tenant, came to the king. — I>yer^ 860. 

De ventre inspioiendo, vyrit^ an original 
process issuing out of Chancery on petition, 
for the security of the next heir (i. e. vtrus 
hcsreSy not hcBres apparens), or on behalf of a 
tenant in ’tail, or hceres f actus as a devisee in 
fee, in tail, or for life, to guard them against 
supposititious births. 

The first writ issued on these occasions is 
to see whether the widow be with child, and 
quando paritura\ and if the jury (which is 
composed of men and women, though the 
search is made by the latter) find her with 
child, then she is (in strictness) to bo removed 
by a second writ, issuing out of the Common 
Pleas (where the first is returnable), to a 
castle (so are the old authorities) where the 
sheriff is to keep her safely ; but it has been 
held that there is no occasion to execute the 
writ in that strict manner, provided people of- 
skill have, from time to time, free access to 
the widow, and may be present at the birth. — 
1 Mad. Chari. 11. 

There docs not exist an analagous writ in 
order to protect the succession to personal 
estate against such a fraud. The method would 
then be to try the legitimacy of the child 
after its birth. 

Devest, or Divest [fr. de and vestis^ Lat.], 
to deprive, to take away ; opposite to invest, 
which is to deliver possession of anything to 
another. • 

Devil on liie neck, an instrument of torture, 
formerly used by the Papists to extort con- 
fessions, &c. It was made of several irons, 
which were fastened to the neck and legs, and 
wrenched them together so as to break the 
back — Cowel. 

Devisable, capable of being devised. 

Devisavit vel non. An issue sent from the 
Court of Chancery to a court of law, to tiy 
the validity of a paper asserted and denied to 
be a will disposing of real estate, to ascertain 
whether or not the testator did devise, or 
whether or not that paper was his will. 

Devise [fr. deviser, Fr., to sort into parcelsj, 
a gift of lands, &c. by a last will and testament. 
The giver is called the devisor, the person to 
whom the lands are given, the devisee. 

Devoire [Law Fr.], a duty; a tax of 
custom. 

Devonsbiring. See Denshiriko. 

Denterog^niny [fr. $evrcpoc, Gk., second, and 
yauoc, marriage], a second marriage. 

Dewan, Dnam, place of assembly; native 
minister of the revenue department ; and chief 
justice in civil causes, within hU jurisdiction ; 
receiver-general of a province. This term is 


also used to deaiguate the principal revenue 
servant under a European collector, and even 
of a Zemindar. By mis title the East India 
Compan/werereceivers-generalof the revenues 
of Bengal under a grdnt from the Great 
Mogul. — Indian. 

Dewanny, Duannee^ the ofiice or juris- 
diction of a Dewan. * 

Dewanny. Conrt of Adawlut. A court for 
trying revenue and other civil cases.— ‘/ndtaa. 
extrarius, one at the right hand of another, 
extras dare, to shake hands in token of 
friendship ; or to give up oneself to the power 
of another person. — Wais. 832. 

Diaconate, the office of a deacon. 

Dialectics, that branch of logic which teaches 
the rules and modes of reasoning. 

Diallage [fr. BtaWayi], Gk., interchange], a 
rhetorical figure in which arguments are placed 
in various points of view, and then turned to 
one point. — Enc?/c. Loud. 

Dialogus de Scaccario. This has generally 
passed as the work of Gervase of Tilbury ; but 
Mr. Madox thinks it was written by Richard 
Fitz-Nigel, Bishop of London, who succeeded 
his lather in tlie office of treasurer, in the reign 
of Richard I., and was therefore qualified for 
such an undertaking This book treats, in the 
way of dialogue, upon the whole establishment 
of the exchequer, as a court and an office of 
revenue ; giving an exact and satisfiictory ac- 
count of the officers and their duties, with all 
matters cfiiiceniing that court, during its highest 
grandeur, in tlie reign of Hemy II. This is 
done in a style setraewhat superior to the law- 
Latinity of those days. — 1 Reeves, 220. 

Dianatic, a logicjil reasoning a progressive^ 
manner, proceeding from one subject to an- 
t)ther. — Encyc. Loud. 

Diarium, daily food, or as much as will suf- 
fice for the day.— Cange. 

Diasperatus, stained with many colours.— 
Mon. Ang. t. 3, p. 314. 

Dica [fr. ZtKa, Gk., ten], a tally for accounto. 

Dicast [fr, BiKaiTT^g, Gk.], an officer in an- 
cient Greece answering nearly to our juryman. 

Dice, all games played with dice, except 
backgammon, are unlawful. — 4 Step. Com, 858. 

Dictores, arbitrators. 

Dictum, an arbitrament ; an award. 

Diem clausit extremum, a writ which issued 
out of Chancery to the escheatorof the cpiinty, 
upon the death of any of the king’s tenadts in 
capite, to inquire by a jury of what lands he 
died seised, and their value, and who waii his 
next heir. — E. N. B. 251, and see 4 
Com. 81. 

Dies amoris {the day of love)^ the api^eatanbe 
day of the Term on the fourth quarto 

die post. It was the day ^Ven by ^ fkvoiir 
and indulgence of the cotfrt to 
for his appearance, 'Vhen all parties appeaW 




DIB— niL ( 280 ) 


in courts and had their appearance recorded by 
the proper officer. 

Dies cedit, the right to the thing is fixed ; 
dies venit, the thing may he demanded. Two 
expressions in Roman law which signify the 
vesting or fixing of an interest, and the interest 
becoming a present one. — Sand. Just. 822. 

Dies datUS,*the day of respite given to a 
defendant. 

Dies dominicus non est juridicus. — Co. Litt. 
35. — (A dominical day, i.e. a Sunday, is jot 
a court day.) 

Dies fasti, nefasti, et intercisi {business 
days, holidays, and half-holidays). 

For the purpose of the administration of 
justice all days were divided by the Romans 
into fasti and iicfasti. Dies fasti were the days 
on which the praetor was allowed to administer 
justice in the public courts; they derived their 
name from fari {fari tria verba ; do, dico, ad- 
dico, Ovid, Fast i. 45, &c.) ; Varro, De Ling. 
Lat. vi. 29, 30, edit. Muller ; Macrob. Sat. i. 
16. On some of the dies fasti comitia could 
be held, but not on all. — Cic. Seort. 15, 

with the note of Manutius. 

Dies nefasti were days on which neither 
courts of justice nor comitia were allowed to 
be held, and which werft dedicated to other 
purposes. Varro, 1. c. According to the an- 
cient legends, they were said to have been fixed 
by Numa Pompilius, Liv. i. 19. One part of 
a day might be fastus, while another was ne- 
fastus. — Ovid, Fast i. 50. 

Dies inceptus pro completo habetur. — (A day 
begun is held as complete.) 

Dies incertus pro conditione habetur. — (An 
* uncertain d£^|^ held as a condition.) 

Dies jnriuons, a court-day. 

Dies marchice, the day of meeting of Engli.sh 
and Scotch, which was annually held on the 
marches or borders to adjust their differences 
and preserve peace. 

Dies non jnridicns, not a court-day. 

Diet [fr. dies, Lat., an apppointed day, 
Skinner ; or diet, an old German word, mean- 
ing a multitude, Juniu8~\, a deliberative as- 
sembly, of princes or estates. The term is 
principally applied to the general meetings of 
the states of Germany. The statute of Not- 
tingham, 10 Edw. III. 8. 3, relating to excess 
in diet (de cibariis utendis) is repealed by 19 & 
20 Viet. c. 64. 

Dieta, a day’s journey ; a day’s work. 

Dlen et mon droit {God and my right), 
the motto of the royal arms, first assumed by 
Richard I. 

Dion et son acts {the visitation of God), 
words often used in our law. It is a maxim 
that the act of God, or inevitable accident, shall 
j|>rejudiTO no man, actus Dei nemini facit in- 


Difficile est ut unus homo vicem duorum susti- 
neat. — 4^0o. 118. — (It is difficult that one man 
should sustain the place of two,) 

Difforoiare rectum {to take away or deny 
Justic^. 

Dimranoliisement, the act of taking away 
the privileges of a city, or a borough town. 

Digama, or Digamy [fr. hyapia, Gk.], 
second marriage; marriage to a second wire 
after the death of the first ; as bigamy in law 
is having two wives at once. Originally a man 
who married a widow or married again after 
the death of his wife was said to be guilty of 
bigamy. — Co. Litt. 40 b, n. 

Digest, generally a compilation or distribu- 
tion of a subject into various classes or depart- 
ments; particularly the Pandects of Justinian 
in fifty books, containing the opinions and 
writings of eminent lawyers, digested in a sys- 
tematical method. See Pandects. 

Dignitary [fr. dignus, Lat., worthy], a cler- 
gyman advanced to a bishop, dean, archdeacon, 
j)reben(lary, &c. But there are prebendaries 
without cure or jurisdiction, who are not dig- 
nitaries. — 3 Inst. 155. 

Dignities, a species of incorporeal heredita- 
ment, in which a man may have a property or 
estate. They were originally annexed to the 
possession of certain estates in land, and created 
by a grant of those estates ; or, at all events, 
that was the most usual course. And although 
they are become little more than personal dis- 
tinctions, they are still classet| finder the head 
of real ])roj)erty ; and, as having relation to 
land, in theory, at least, may be entailed by the 
Crown, within the Statute de Donis ; or limited 
in remainder, to commence after the determi- 
nation of a preceding estate-tail in the same 
dignity. See People. 

D^udication, judicial distinction. 

DUapidation, decay ; a kind of ecclesiastical 
waste, either voluntary, by pulling down, or 
permissive, by suffering the chancel, parsonage 
house, and other buildings thereunto belonging 
to decay. An action for dilapidations lies, 
either in the spiritual court by the canon law, 
or in the courts of common law, and it may be 
brought by the successor against the prede- 
cessor if living, or if dead, then against his 
executors ; and against an alienee, if it were 
made over to him to defeat the remedy for 
dilapidations. — 13 Fliz. c. 10; 5 & 6 Viet. 
c. 108, 8. 19. See 3 Step. Com. 67. 

Dilationes in lege sunt odiosa.—- (Delays in 
law are hateful.) 

Dilatory pleas, a class of defence at common 
law, founded on some matter of firet not con- 
nected with the merits of the case, but such as 
may exist without impeaching the ri^t of 
action itself. They are either pleas to the 
jurisdiction, showing that by reason of some 
matter therein stated the case is not within the 
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jurisdiction of the court ; or pleas in suspensiorij 
showing some matter of temporary incapacity 
to proceed with the suit ; or pleas in abatement^ 
showing some matter for abatement or quaking 
tlie declaration. These pleas must be verified 
by affidavit or otherwise, and pleaded within 
four days fit>m deliveiy of declaration. — 4 
Anne^ c. 16. They are in general not allow- 
able after a plea in bar. All dilatory pleas, 
including those in suspension, as well as pleas 
to the jurisdiction, are sometimes inaccurately 
classed as pleas in abatement. — Step. Plead. 
50; 1 Chit, on Plead. 718. 

All declinatory and dilatory pleas in equity 
are properly pleas, if not in abatement, at least 
in the nature of pleas in abatement ; and, there- 
fore, in general, the objections founded thereon 
must be taken, ante litem contestatam^ by plea, 
and are not available by way of answer, or at 
the hearing. And it has been said that pleas 
of these kinds may be successively pleaded, one 
after another, in their proper order ; that is to 
say, first, declinatory pleas; secondly, dilatory 
pleas; and thirdly, pleas in bar. For it has 
been said, that though no man shall be permitted 
to plead two dilatorie% at separate times, nor 
several bars, because he may plead them all at 
once, yet, after a plea to the jurisdiction, he 
may be admitted to plea in bar, because it is 
consistent with those pleas to plead in bar at 
the same time. — Story's Eq. Plead. 549. 

In criminal cases, a plea in abatement or di- 
latory plea, is, founded on some matter of fact 
extraneous to the indictment, tending to show 
that it is defective in point of form ; and has 
principally occurred in the case of a misnomer^ 
i. e. a wrong name or a fiilse addition to the 
defendant. But see the powers of amendment 
given to the judges by 14 & 15 Viet. c. 100, 
Bs. 1, 2, 25. 

Diligence, care, of which there are infinite 
shades, from the slightest momentary thought 
to the most vigilant anxiety ; but the law re- 
cognises only three degrees of diligence. (1) 
Common or ordinary, which men, in general, 
exert in respect of their own concerns ; the 
standard is necessarily valuable with respect to 
the fiicts, although it may be uniform with 
respect to the principle. (2) High or great, 
which is extraordinary diligence, or that which 
very prudent persons take of their own con- 
cerns. (3) Low or slight, which is that which 
persons, of less than common prudence, or 
indeed of prudence at all,* take of their own 
concerns. 

The civil law is in perfect conformity with 
the common law. It lays down three degrees 
of ' diligence, ordinary (diligentid)^ extraor- 
dinaty {exactissima diligentia)^ slight {Uvissima 
diligentiay.'^Story on Bailinmts, 19. 

Diligiatuf [ft. de lege ejectus, Lat.], out- 
lawed. 


DilligTOUt, pottage formerly made for the 
king^s table on the coronation day. There was 
a tenure in seijeanfy, by which lands were 
held of the king by tne service of finding this 
pottage at that solemnity.— 89 Hen. III. 

DimetflB, the ancient I/atin name of the 
people who inhabited Carmarthen^ire, Pem- 
brokeshire, and Cardiganshire. 

Dimidietas, the moiety or half of a thing. 

D iminu tion, the act of making less, opposed 
to augmentation. In proceedings for reversal 
of judgment, if the whole record be not -certi- 
fied, or not truly certified by the inferior court, 
the party injured thj^reby, in both civil and 
criminal cases, may allege a diminution of the 
record, and cause it to be rectified. 

Dimissory Letters, where a candidate for 
holy orders has a title in one diocese and is to 
be ordained in another, the proper diocesan 
sends his letters dimissory directed to some 
other ordaining bishop, giving leave that the 
bearer may be ordained, and have such a cure 
within his district. — Cowel. 

Dinarchy [ft. ?ic, Gk., and dpxvy dominion], 
a government of two persons. 

Diocesan, belonging to a diocese ; a bishop, 
as he stands related to his own clergy or fiock. 

Diocesan Counts, the consistoriai courts of 
each diocese, exei’cising general jurisdiction of 
all matters arising locally within their respec- 
tive limits, with the exception of places subject 
to peculiar jurisdiction : deciding all matters 
of spiriUial discipline — suspending or depriv- 
ing clergymen — and administering the other 
branches of the* ecclesiastical law. — 3 Step. 
Com. 14. 

Diocese, or Diocess [ft. diocese^ Fr. ; diocesi^ 
Ital. and Span. ; StoiKticng, fr. SioiKeuty to govern, 
Gk.; diaicesiSf Lat.], the circuit of every 
bishop’s jurisdiction ; it is divided into arch- 
deaconries, each archdeaconry into rural dean- 
eries, and rural deaneries into parishes.— Ob. 
/Jtt. 94. 

Dioichia, the district over which a bishop 
exercised his spiritual functions. 

Diploma [ft. BnrXoutf Gk., to fold double, 
consisting of two leaves], a royal charter or 
prince’s letters-patent. An instrument given 
by colleges and societies, on commencement of 
any degrees. A license for a cleigymah to 
exorcise the ministerial function, or a" phy- 
sician, &c. to practise his art. ' V 

Diplomacy, a knowledge of the intere^ of 
difierent states, and the policy of foreign eimrti, 
&c. by means of ambassadors, envoy si;' coiunib, 
&c. As to diplomatic relations with site 

11 & 12 Viet. c. 108. Persons hoIdii% ^lo- 
matic pensions under 2 & 3 Win. IV. o; 116, 
may be elected members of the Hotise of Com- 
mons.— 22 & 23 Viet. e. 6* ‘ 

Diplomatios (should not be confounded 
with diplomacy)^ the art of jud^g of sincient 
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charters^ public documents or diplomas, &c. 
and discriminating the true from the false. 

It will not be out of place to subjoin here 
some rules that may serve as guides in the 
proper selection of historical documents.^ (1) 
The authority of any chartulary or public act 
is preferable to that of a private writer, even 
though he were contemporary. Thoso public 
registrars it is always necessary to consult, if 
possible, before liaving recourse to the authority 
of private letters; and a history that is not 
supported by such public vouchers must in 
consequence be very imperfect. (2) When 
public acts are found to accord with the testi- 
mony of contemporary authors, there results a 
complete and decisive proof, the most satisfac- 
tory that can be desired, for esttiblishing the 
truth of historical facts. (3) The testimony of 
a contemporary author ought generally to be 
preferred to that of an historian, who has written 
long after the period in which the events have 
happened. (4) Whenever contemporary writers 
are defective, great caution must be used with 
regard to the statements of more modern his- 
torian^, whose narratives are often very inac- 
curate, or altogether fabulous. (.'3) The unani- 
mous silence of contempoi-aiy authors on any 
memorable event is of itsqjf a strong presump- 
tion for suspecting, or even for entirely reject- 
ing, the testimony of very recent writers. (G) 
Historians who relate events that have hap- 
pened anterior to the times in wliich they lived, 
do not, properly speaking, deserve credit, except 
in so far as they make us acquainted with the 
sources whence they have drawn their informa- 
tion. (7) In order to judge of the respective 
merits of historians, and the preference we ought 
to give some beyond others, it is necessary to 
examine the spirit and character of each, as 
well as the circumstances in which they are 
placed at the time of writing. — Encyc. Lond. ; 
Kock's Europe, fntrod. 

Direct, an epithet for the line of ascendants 
and descendants in genealogical succession. 

Director, a superintendent; one who has 
the geneial management of a scheme, design, 
or speculation. 

Direotorl( of convict prisons. See 13 & 14 

Viet. c. 39 ; 20 & 21 Viet. c. 3. 

Directors, persons appointed or elected ac- 
cording to law, authorised to manage and di- 
rect the aftairs of a corporation or company. 
The whole of the directors collectively form 
the board of directors. They are gene- 
rally invested with certain powers by the 
acts of the l^slature, to which they owe their 
existence. 

.. Directory statute. The term directory, when 
applied to a statute which enjoins or forbids 
t^e doing of certain acts, is used in two different 

; opposed to^eclaratory) i. e. a statute 


which merely declares what the common law 
is. — 1 Bl. Com. 54 & 86. 

(II.) As opposed to imperative. When a 
statute directs that an act should be done in a 
specified manner, or authorises it upon certain 
conditions, if a strict compliance with its pro- 
visions is not essential to the validity of the 
act, it is said to be directory, but if such com- 
pliance is essential, it is said to be imperative. 
See per Lord Mansfield, in R. v. Loxdale, 
1 Burr. 447 ; Dwamds on Statutes, 606. 

Dirimant impediments, absolute bars to 
marriage, which would make it null ab initio. 

Disability, incapacity to do any legal act. 
It is divided into two classes: (I') absolute, 
which, while it continues, wholly disables the 
person ; such are outlawry, excommunication, 
attainder, and alienage ; (2) partial, as infancy, 
coverture, idiotcy, lunacy, and drunkenness. 

Disabling statutes, acts of Parliament res- 
training and regulating the exercise of a right 
or the power of alienation. 

Disadvocare, to deny a thing. 

Disafforest, to throw open ; to reduce from 
the privileges of a forest to the state of common 
ground. ^ 

Disagreement, the refusal by a grantee, 
lessee, &c., to accept an estate, lease, &c., made 
to him ; the annulling of a thing that had 
essence before. No estate can be vested in a 
person against his will, consequently no one 
can become a grantee, &c., without his agree- 
ment ; the law implies such an agreement until 
the contrary is shown, but his disagreement 
renders the grant, &c., inoperative. If an in- 
fant purchase an estate, he may, on coming to 
full age, disagree thereto ; and if he do not 
agree thereto, his heirs, after his death, may 
waive it. If a person of unsound mind pur- 
chase an estate, he cannot afterwards disagree 
thereto himself; but if he does not recover, or 
after recovery dies without agreement, his heir 
may disagree thereto. If a feme coverte pur- 
chase an estate, her husband may disagree 
thereto ; and if he neither agrees nor disagrees, 
the purchase is good during the coverture, but 
after his death, notwithstanding his agreement, 
the wife may disagree thereto, and so after her 
death may her heirs, if she does not herself 
agree thereto. Persons who purchase an estate 
under duress may disagree thereto when the 
duress ceases. — See Co. Litt. 2 h,^ a, 380 b ; 
3 Preston^ 8 Abstracts, 104 ; 2 Bl. Com. 292 ; 
Vin. Abr. [Disagreement.] 

Disalt, to disable a person. — Litt. 
Disappropriation. See Appbopriation. 

Disbarring, expelling a barrister from the 
T^ar, a power vested in the benches of each of 
the four inns of court, subject to an appeal to 
the fifteen judges.* 

Disbosoatio, a turning wood-ground into 
arable or pasture. 
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Disoaxoare) to unlade a ship or vessel. 
B^eit See Deceit. 

Diaoent ' See Descent. 

Biaoharged Priaonera’ Aid Act, 25 <& 26 
Viet. c. 44. 

Biaoharge, Order of. See Order of Dis- 
charge AND Bankruptcy. 

Biaclauner, a renunciation or a denial by a 
tenant of his landlord's title, eiUier by refusing 
to pay rent, denying any obligation to pay, or 
by setting up a title in himself or a third per- 
son, and this is a distinct ground of forfeiture 
of the lease or other tenancy, whether of land 
or tithe ; and where a tenant for a term of 
years under a lease delivered up possession of 
the premises and the lease, in fraud of his land- 
lord, to a person who claimed under a hostile 
title, and not with the intention that he should 
hold under the lease, it was held that the term 
and lease were thereby forfeited. But a qualified 
denial, as an offer to pay rent, if the claimant, 
by derivative title, will adduce reasonable evi- 
dence of life right, will not necessarily amomit 
to a disclaimer. 

A. devisee in fee may, by deed, without mat- 
ter of record disclaim the estate devised, and 
after such disclaimer has no interest in the 
estate. — 1 Chittfa Gen. Prac. 287. 

An executor may, before probate, disclaim 
the executorship, and the executor of an exe- 
cutor may, before probate of the will of his 
own testator, disclaim to be the executor of the 
first testator, but he cannot so disclaim after 
he has proved tHe will of his own testator ; for 
he thereby becomes, to all intents, his complete 
executor, and consequently the executor of4he 
first testator. When an executor is, by the 
will, appointed trustee of any portion of the 
testator’s personal effects, he cannot, after pro- 
bate, disclaim the trusts : but where the execu- 
tor is by the will made trustee of real estate 
devised to him alone, or to him and other per- 
sons in trust, it is considered doubtful whether 
even after probate he may not disclaim the 
office of trustee of the real estate. — WatkMs 
Com. 438. 

A trustee who has not accepted may disclaim, 
but a conveyance by him of the trust-estate to 
a co-trustee would amount to an acceptance of 
the trusts. An estate of freehold may be dis- 
claimed as well by deed as by matter of record, 
and even by conduct ; but a deed is the best 
evidence of disclaimer. — 1 Sander"* s Uses, 420 ; 
2 Hayes's Introd. 72. The word ‘ disclaim ’ is 
introduced in the 3 & 4 Wm. IV. c. 74, s. 77, 
to obviate a question whether a married woman 
ma.y disclaim 7 Cru. Dig. app. 12. 

. It is also a mode of defence in equity where 
the defendant renounces all claim to the subject 
of the demand made by thegipiaintiff’s bill. But 
it can seldom be put in without an answer ; for 
if the defendant have been made a party by 


mistake, having had an interest which he may 
have parted with, the plaintiff may require an 
answer sufficient to ascertain whetlier that is 
the fact or not ; and if, in truth, it is so, an 
answer seems necessaiy to enable the plaintiff 
to make the proper ^rson a party, instead of 
the defendant disolaiming. A mere* disclaimer, 
therefore,, is scarcely to be deemed sufficient or 
proper, except where the bill simply alleges 
that the defendant claims an interest in the 
property in dispute, without more; for under 
such circumstances, if he claim no interest, that 
is a sufficient answer to the allcgation.T— Story's 
Eq. Plead. 642. 

As to disclaimer of patent. See 2 Step. Com. 
34. 

Biscontinuanoe, an interruption or breaking 
off. This happens when he who had an estate- 
tail made a larger estate of the land than by 
law he was entitled to do : in which case tihe 
estate was good, so fiir as his po^r extended 
who made it, but no further. Finchy L. 190 ; 
1 Rep. 44. The learning relative to discon- 
tinuances has now become of no account, as 
far as future transactions are concerned, not 
merely in consequence of the abolition of fines, 
but by the effect of the 3 & 4 Wm. IV. cl 27, 
which provides (s. that no discontinuance 
shall thereafter avail to take away the right of 
entry. Discontinuance was a wrong so forcible 
as to take away at once the right of entry; 
while disseisin, abatement, or intrusion did not, 
unless fallowed by a descent-cast, take away 
that right. 

A discontinuance at common law thus arises : 
If a defendant plead only to part of a declara- 
tion, and say nothing as to the remainder, the 
plaintiff is entitled to sign judgment against 
him by nil dicit^ as to the unanswered part of 
the declaration. But if tlie plaintiff demur or 
reply to the plea, without signing judgment for 
the part not an.swered, the whole action is said 
to be discontinued. A discontinuance is cured, 
however, after verdict, by the statute of Jeoiails, 
32 Hen. Vlll. c. 30; and after judgm^it, by 
7 iil dicitf confession, or non sum informatus^ by 
4 Anne, c. 16. And as the entries of continu- 
ances are abolished {Rule 31, T. T, 1853), it 
may become a question in wh^ cases a discon- 
tinuance will now amount Id error.— 

Plead. 2A1. 

A rule to discontinue is obtained by a plain- 
tiff, when he finds that he has misconceived hk 
action, or that for some defoct in the {headings, 
or other reason, he will not be able to i^iaintain 
it. It is granted only to plaintiffii; even an 
avowant in replevin cannot have it. The te^a 
are in the discretion of ffie cottr^-v l^t it k 
always granted upon payment of costa— 2 Chit, 
Arch. Prac, hy Pren, 1470,. 

To entitle a plaintiff to discontinue after plea 
pleaded^ it shall not be necessary to obtain the 
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defendant's oonsent, but tlie rule sball contain 
an undertaking on the part of the plaintiff to 
pay the costs, and a consent that if they are 
not paid within four days after taxation, de- 
fendant shall be at liberty to sign judgment of 
Tion pros, — Rule 23, //• T. 1853. 

By the Common Law Procedure Act, 1852, 
s. 159, * the plaintiff in error, whether in fact 
or law, shall be at liberty to discontinue his 
proceedings by giving to the defendant in error 
a notice, headed in the court and cause, and 
signed by the plaintiff in error, or his attorney, 
stating that he discontinues such proceedings, 
and thereupon the defendant in error may sign 
judgment for the costs of, and occasioned by, 
the proceedings in error, and may proceed 
upon the judgment on which the error was 
brought.’ As to discontinuance in eject- 
' ment, see Common Law Procedure Act^ 1852, 
ss. 200, 201. 

There is Ho need of a formal discontinuance 
of an action before a plaintiff proves his debt, 
or enters his claim against a bankrupt-delend- 
antj under a bankruptcy, for the proof or entry 
itself operates as a discontinuance of it. — 12 & 
13 Viet. c. 106, s. 182. 

Diecontinuare nihil aliud signijicat quam in- 
termitterey demescerey inte^impere. — Co. Litt. 
325. — (To discontinue signific's nothing else 
than to intermit, to disuse, to interrupt.) 

Discovert, a widow ; a woman unmarried ; 
one not within the bonds of matrimony. 

Discovery, revealing or disclosing matter. 

The Courts of Common Law have, until a 
very recent period, laboured under the infirmity 
of not being able to compel a litigant in their 
courts to disclose any fact resting merely within 
his knowledge, or discover any document in 
his power or jwssession, which would aid them 
either in the enforcement of a right, in the 
repelling of an unjust demand, or in the redress 
of a wrong; an infirmity which the equity- 
judges cured, by compelling such a party to 
disclose the fact, or discover the document, 
upon bis oath, in his answer to a bill of com- 
plaint, filed by the opposite party for*the pur- 
pose, which bill is, therefore, emphatically de- 
nominated *a bill of discovery, its nature being 
an original bilLnot praying relief. 

The late V. *. Wigram, in his work, entitled 
‘ Points in the Law of Discovery y epitomised 
the two cardinal principles on this subject, in 
the two following propositions : — 

(1) It is the right, as a general rule, of a 
plaintilf in equity to exact from the defendant 
a discovery upon oath as to all matters of feet 
.which, being well pleaded in the bill, are ma- 
jterial to the plaintiff’s case about to come on 
for trial, and which the defendant does not by 
jl^is form of pleading admit. 

' V ,0). right of a plaintiff in equity to the 
: li^i$|j|| of the . defendant’s oath is litqited to a 


discovery of euch material facts as relate to the 
^plaintijTs cose,’ and does not extend to a dis- 
covery of the manner in which the ‘ defendant's 
case^ is to be exclusively established, or to 
evidence which relates exclusively to his case. 
The book (2nd edit. 1840) quoted above (in 
which these propositions are numbered 26 
Prd|). II. p. 27, Prop. III. p. 15, and form the 
main text for the whole commentary of the 
book), and the * excellent work ’ of Hare, on 
Discovery y contain a complete exposition of the 
law on this subject. 

Let us take a glance at the requirements 
necessary to the maintenance of a discovery- 
suit. It will sometimes be necessary, for the 
more perfect understanding of the subject, to 
explain its inseparable practice, although theory 
and principle are the main discussion of this 
article. 

The bill, then, which initiates it must exhibit 
such a case as renders the discovery material 
to the party filing it, in order to support or 
defend the action, either pending, or about to 
be commenced without delay, in the Common 
IjUw Court. It must also set forth, with rea- 
sonable certainty, his legal title and interest, 
which must be vested in prwsenti ; a grievance 
constituting a v.'ilid ground for the action or 
defence ; and the d<‘‘8cription of any documents 
wliieh may be required ; together with the 
interest of the Jiarty, against whom the bill is 
filed, and the particular matter about which 
the discovery is sought. The bill, if filed by 
the defendant or expected c?elbndant-at-4aw, 
should pray an injunction to restrain the action- 
at-iaw until the defendant in such disco- 
very-suit shall have brought in his answer, 
and until the further order of the Court of 
Equity. 

It appears that an affidavit is not necessary 
to accompany the bill, when its object is for a 
mere discovery without any relief; since this 
could only hitherto have been obtained in the 
Court of Chancery. 

As to the circumstances, which will justify 
the defendant in Equity in resisting the dis- 
covery sought by the bill, they may be thus 
briefly enumerated : — 

The defendant may file a demurrer to the 
bill, when it discloses a defect or informality, 
on these grounds 

(1) That the case made by the bill is not 
such as Equity assumes a jurisdiction over to 
compel a discovery ; since it discloses 

(a) Proceedings not of a purely civil nature, 
but of a criminal character. 

(5^ Proceedings not in controvert in any 
court, but only before arbitrator. 

(c) Proceedings depending in a court, ha^i|g 
the power to comllll the discovery sought i or 
Proceedings against public policy, or 
barred by a statute of limitations. 
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(2) That tihe discovety is in aid of a non- 
sustainable action. . 

(3) That the bill omits to state wheth^ the 
action is commenced, or intended so to be. 

(4) That the discovery is wholly or partially 
immaterial. 

(5) That the bill is filed by or against 
persons not being parties to the action to' be 
aided. 

(6) That the defendant has no interest in 
the controversy, but is simply a disinterested 
witness. 

(7) That there is a want of that privity 
which alone entitles the plaintiflT to the disco- 
very sought from the defendant, 

(8) That the discovery sought would disclose 
the defendant’s title ; and this is a conclusive 
objection, since to sift the titles of others, from 
curiosity or malice, cannot be endured, as it 
would tend to shake the general security of 
property ‘ by which method all purchases might 
be blown up.’ 

(9) That the discovery may perhaps expose 
the defendant to a criminal charge, ecclesiastical 
censure, penalty, or forfeiture, or compel him 
to self-crimination. 

The rule protecting a defendant from such a 
perilous discovery is founded on an obvious 
public policy ; but it docs not apply where a 
statute compels the discovery, as for instance 
the Stock Jobbing Act 7 Geo. II. c. 8, s. 2, 
or the Sworn Brokers Act, 57 Goo. III. c. GO, 
or where the plaintiff is solely entitled to take 
advantage of th5 penalty, or forfeiture, and he 
has expressly waived it ; or where the defendant 
has stated that he has already incurred *1116 
penalty ; or whore the penalty is the result of a 
covenant or special agreement ; for a man may, 
by contract, put himself out pf the protection 
given by the rules of the court. — liobinson v. 
Kitchin, 25 Law Jour. Ch. 354. 

(10) That the discovery seeks the disclosure 
of facts confided to the defendant in his cha- 
racter of counsel, attorney, solicitor, or arbi- 
trator. 

(11) That the defendant has equal Equity 
with the plaintiff, and is, therefore, entitled to 
be protected from a discovery, which may en- 
danger, disturb, or delay, his present rights, as 
a purchaser for value without notice of the 
plaintiff’s claim. 

(12) That the discovery is sought of official 
governmental communications or state-docu- 
ments. 

Should any of these objections be not ap- 
parent on the bill, the defendant may bring 
them forward, if they exist, by plea, which is 
merely a special answer, and in effect su^ests 
that the plaintifT has omitted to state in his bill 
a .ftict^ which if stated thermn would have ren- 
dered the bill demurrable. This is also the 
proper mode of defence, when Equity has no 


jurisdiction in the matter, or when the plaintiff 
is laboring under some personal disability, or 
when he is not entitled to the character in which 
he sues, or when tiie diisteovery sought is merely 
a matter of legal dei^ce barring the actiem at 
law, or when the value of the matter involved 
is beneath the dignity of the court. 

When a demurrer has been filed to the bill, 
the question raised by , it is argued in the first 
instance. 

If the Equity- Judge allow the demurrer, the 
bill is out of court, and the suit is at an end ; 
but if the demurrer be overruled, this is not a 
final decision of the s^iit;, but the defendant must 
then resort to other modes of defence. If a plea 
be filed to the bill, the court proceeds to ad- 
judicate upon it at once. If the plea is bad in 
form or in substance, it is set down for argu- 
ment on these points of law, and if overruled,, 
the defendant is driven to his defence upon 
some other pleading ; but if the plea is held 
gf><)d in form and substance, the plaintiff may 
then toko issue upon its truth, and^upon its 
second hearing the cause will be finally dis- 
po&(*d of. 

When a defendant cannot evade the disco- 
very sought of him, either by demurrer or plea, 
or if his demurrer jy* plea fail upon argument, 
he should then submit to put upon the file (ff 
the court a full and sufficient answer, upon 
which he will be compellable to produce any 
documents admitted by him to be in his pos- 
session qt the trial at Law, without the further 
aid of the Gnirt of Equity. It must, however, 
bo observed thatu, defendant by an answer may 
luive the benefit of every possible ground of 
defence. 

This suit, seeking only a discovery from the 
defendant, never progresses to a hearing before 
the Court of Equity ; and therefore, the bill 
cannot be dismissed for want of prosecution ; 
since the suit determines with the sufficiency of 
the defendant’s answer. After this event, how- 
ever, one step can be Uiken, and that is by the 
defendant, who may obtain an order as of course 
for the payment of his taxed costs by the plain- 
tiff, who is bound to pay them. Should, indeed, 
the suit have become abated, it cannot be re- 
vived for the mere purpose of costs. 

The deficiencies at Common Law upon the 
subject of suitor-testimony and disclosure have 
been in a great measure supplied by statutory 
authority. ^ 

The legislature, seeing how many tlnuis- 
actions are effected by the parties aliHdie) ho 
other persons being present, and, therefore, 
no disinterested testimony relating to iti being 
producible, has very properly explode the 
unreasonable maxim, nema testis deb^ 
in proprid causd, which firequent^ amohnted 
to a positive denifd of justiee,^ and ^ enacted, 
that tbi parties to an action at law 
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competent and compellable to give evidence on 
the trial ol'such action — thus admitting litigants 
to give evidence, the credibility .of which is to 
be decided by a jury. — 14 & 15 Viet. c. 99, 
B. 2, amended by i6 & 17 Vict. c. 83, as to the 
husbands and wives of the parties giving testi- 
mony with certain exceptions. 

As to the discovery of documents, it has now 
been provided, that whenever an action or 
other legal 'proceeding is pending in a supe- 
rior court of Common Law, such court and 
any of its judges may, on the application of 
either of the litigants, compel the opposite party 
to allow the applicant to inspect all documents 
in his custody, or under his control, relating to 
such action or proceeding ; and, if necessary, to 
take examined copies of them, or to procure 
them to be duly stamped, in all cases in which 
hitherto a discovery might have been obtained 
in a Court of Equity, at the instance of such 
applicant. — 14 & 15 Vict c. 09, s. G. Also 
that, ‘upon the application of either party to 
any cause or other civil proceeding in any of 
the superior courts, upon ar affidavit of such 
party of his belief that any document to the 
production of which he is entitled for the 
purpose of discovery or otherwise is in the pos- 
session or power of the opposite party, it shall 
be lawful for the court or judge to order that 
the party against whom such application is 
'made, or if such party be a body corporate that 
some officer to be named of such body corporate, 
shall answer on affidavit, stating wliJ»t docu- 
ments he or they has or have in his or their 
possession or power, relating to the matters in 
dispute, or what he knows as to the custody 
they, or any of them, are in ; and whether he 
or they objects or object (and if so on what 
grounds) to the production of such as are in 
his or their possession or power ; and upon 
such affidavit being made, the court or judge 
may make such further order thereon as shall 
be just’ (The Common Law Procedure Act, 
1854 — 17 & 18 Vict. c. 125, s. 50). This 
Act also empowers the parties to an qction at 
law to examine one another as witnesses, 
either upon interrogatories or orally, before the 
cause is brought to an issue. See ss. 51—57. 

Discretio est scire per legem quid sit justum. 
10 Co. 140. — (Discretion is to know through 
law what is just.) 

Discount [fr. dis and conte, Fr. J, abatement ; 
a sum of money deducted from a debt in con- 
sideration of its payment before the stipulated 
time. The creditor, by receiving his money 
before it is due, is able to put it out at interest 
during the interval, and he should therefore 
only receive such a sum as if put out at in- 
terest would produce the amount of the debt 
irifficin it would become due. It is usually said 
to. Ojf two kinds ; viz. discount of bills, and 
goods ; bttt they are'essentiBtlly the 


same. The rule for calculating discoimt on 
correct principles is as follows : — 

As the amount of 100/., together with interest 
on it at the given rate for the given time, 

Is to the given sum or debt ; 

So is 100/. to the present worth, or 

So is the interest of 100/. for the given time 

To the discount of the given sum. — McCull. 
Comm. Diet. 

The usual method of allowing discount, by 
deducting from the amount of the debt the 
interest which it would produce at the given 
rate during the given time, is inaccurate. The 
true discount for any given sum, for any given 
time, is such a sum as would, if put out at in- 
terest in that time, amount to the interest of 
the sum to be discounted ; the proper di.scount, 
therefore, to be received for the immediate ad- 
vance of 100/. due twelve months hence, is not 
5/. but 4/. 15s. 2|f/., for this sum will, at the 
end of the year, amount to 5/., which is what 
the 100/. would have produced. 

Discussion. By the Homan law sureties 
were not primarily liable to pay the debt for 
which they became bound as sureties ; but were 
liable only after the creditor had sought pay- 
ment from the principal debtor, and he had 
failed to pay. This was called the benefit or 
riglit of discussion. Under those systems of 
jurisprudence which adopt the Roman law, and 
under the present law of ‘France, the rule is 
similar ; and the obligation contracted by the 
surety with the creditor is, th{\^, 4 the latter shall 
not proceed against him until he has first 'dis- 
cussed the principal debtor, if he is solvent. 
Thfe right the surety enjoys, as the heneficium 
ordinis vcl excussionis. And, again, if other 
persons are joined with him in the obligation as 
sureties, he is not in the first instance to be 
proceeded against for the whole debt, but only 
for his share of it, if his co-sureties and co- 
obligees are solvent. This is commonly known 
as the benefit of division, or benejicium divisionis. 
If the suit should be brought in a different 
country fromi that where the contract or obli- 
gation is made, the right of discussion or divi- 
sion would still belong to the surety, as an 
incident to his contract, although it did not 
exist by the law of the place where the suit was 
brought (lex fori). The converse proposition 
would be equally true. The same rules as to 
the lex loci contractus applies to the lien of a 
vendor, upon a real estate sold for the payment 
of the purchase money, according to the law of 
England ; the lien given for the purchase money 
upon goods or merchandise sold, by the civil 
law and by the law of some modem countries ; 
the right of stoppage in transitu of the vendor 
of goods, in case of the insolvency of the pur- 
chaser in the course of the transit ; the lien of 
the holder of a bottomry bond on the thing 
pledged ; the lien of manners on the ship for 
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their wages ; the priority of payment in retn^ 
which the law sometimes attaches to peculiar, 
debts or to particular persons. In these and 
like cases, where the lien or privilege is created 
by the lex loci contractHls^ it will generally, al- 
though not universally, be respected and en- 
forced in all places where the property is found, 
or where the right cun be beneficially enforced 
by the lex fori. And on the other hand, where 
the lien or privilege does not exist in the place 
of the contract, it will not be allowed in another 
countiy, although the local law, where the suit 
is brought, would otherwise sustain it. — Story’s 
Conjl, of Laws^ 456. 

Diseases Prevention Act, 18 & 19 Viet, 
c. 116 ; amended by 23 & 24 Viet. c. 77. 

Disenfranchise, or Disfranchise, to de- 
prive of freedom, privilege, or immunity. 

Disentailing Deed, an enrolled aasurance 
barring an entail, pursuant to 3 & 4 Wm. IV. 
c. 74. 

Disforest. See Disafforest. 

Disgavel, to exempt from the tenure of 
gavelkind. 

Disgrading; the act of degrading ; a degra- 
dation. 

Disherison, the act of debarring from in- 
heritance. 

Disheritor, one who puts another out of his 
inheritance. 

Dishonor, to refuse or neglect to pay a bill 
of exchange or promissory note when due. 

Disincarcerate, to set at liberty, to free 
from prison. 

Disinherison. See Disherison. 

Disme [fr. deemoR^ Lat.], a tenth, the tonth 
part, tithes due to the clergy, the tenth of all 
spiritual livings. — 2 ^ 3 Ediv. III. c. 35. 

Dismissal of Bill. A bill in equity may 
be dismissed by the court at the hearing. 
Also by the plaintiff before decree, when he 
is not able to prosecute his suit effectually, 
either as against all the defendants, or as 
against such of them as he thinks he can dis- 
pense with. After decree the bill can only 
be dismissed upon re-hearing or appeal ; and 
by the defendant either for want of prosecu- 
tion, or upon an abatement of the suit by the 
death of the plaintiff or otherwise. — Smi. Eq. 
Er. 364. 

Dismortgage, to redeem from mortgage. 

Disparagement [fr. <1/8, apart, and par, Lat., 
equal], the matching an heir in marriage under 
his degree or against decency. — Co. Litt. 107. 

Disparata non debent jungi.-^Jenk. Cent. 
24. — (Opposed things ought not to be joined.) 

Dispark, to throw open a park, to set at 
lar^. 

Dispatches [fr. despercher^ Fr., to send away 
quickly, to discharge], a packet of letters, &o. 
sqni by a public officer on some affair of state 
or public business. 


Dispauper; when a person by reasoiy^f hia 
poverty is admitted to sue in formd pmpenSt 
and afterwards, before the suit be ended, ao” 
quires any lands or personal estate, or is guilty 
of anything whereby he is liable to have this 
privilege taken from him, then he loses the 
right in formd pauperis^ and is said to be 
dispaupered. # 

Dispensation, nn exemption from some law, 
a permission to do something forbidden, an 
allowance to omit sometliing. commanded. 

Dispensatio est inali prohibiti provida re- 
laxation utilitate sen necessitfUe pensaUi ,* et est 
de jure domino regi concessay propter impossi- 
bililatem prcBvidendi ue omnibus particularibus. 
10 Co. 88. — (A dispensation is the provident 
relaxation of a malum prohibitum^ weighed 
from utility or necessity ; and it is conceded by 
law to the king on account of the impossibility 
of foreknowledge concerning all particulars.) 

Dispeusatio est vulnusy quod vulnerat jus 
commune. — Dav. 69. — (A dispensation is a 
wound, which wounds common law.) 

Dispersonare, to scandalize or disparage. — ^ 
Blount. 

Dispone, to transfer or alienate. — Sch. Law. 

Dispunishable, without penal restraint. 
Disrationare, or Dirationare, to justify ; to 
clear one’s self of a fault; to traverse an 
indictment; to disprove. — Encyc. Lond. 

Dissection. The anatomical examination of 
a dead body. It is regulated by 2 & 3 Wm. IV. 
c. 75, ‘ An Act for regulating Schools of 
Anatomy.’ The 16th section repeals so much 
of 9 Geo. IV. a. 31, as authorised the dis- 
section after execution of the body of a person 
convicted of murder. 

Disseise, to dispossess, to deprive. 

Disseisee, <*1 person turned out of possession. 

Disseisin [fr. dissaisiny Fr.], a wrongful 
putting out of him that is seised of the free- 
hold, not, as in abatement or intrusiony a 
wrongful entry,* where the possession was 
•^acant ; but an attack upon him who is in 
actual possession, and turning him out; it is 
an ouster from a freehold in deed, as abate- 
ment and intnision are ousters in law. — 8 Step. 
Com. 502. 

Disseisinam satis facity qui uti non per- 
mittit possessoreniy vel minus commode^ lic^.. 
omnino non expellat. — Co. Litt, d81.-«-(He 
makes disseisin enough who does not peirfoit 
the po8ses.sor to enjoy, or makes his enjoyment 
less beneficial, although he does not ^ expel 
him altogether.) 

Disseisor, a person who unlawfully puts 
another out of his land. 

Disseisoress, a woman who unlawfydly puts 
another out of his land. 

Dissenters, Protestant seceders front the Es- 
tablished Church, formerly denomina^ ATtEm- 
conformists, and descended fr^m the Pufitapit. 
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They^^ffe tusually divided in'o the four de- 
uomiiRtions of Presbyterians, Independents, 
Methodists, and Baptists; but as to Church 
government the Baptists are Independents. 
With respect to the penal laws, which tend to 
the enforcement of legal uniformity, they are 
either abrogated or made subject to important 
relaxations or exceptions. » The 19 Geo. III. 
c. 44, provides that any dissenting preachers 
or teachers may keep schools or instruct youth ; 
the 9 Geo. IV. c. 17, repealed the Corpoiation 
and Test Acts, and a new form of declaration 
substituted in lieu of taking the Sacrament. 
The 7 & 8 Viet. c. 45, provides for meeting- 
houses or chapels founded for dissenters ; and 
9 & 10 Viet. c. 59, protects them from 
molestation. See 18 & 19 Viet. c. 81 ; and 
3 Step. Corn. 54, et seq. 

Bissignare, to break open a seal. 

Dissimilium dissimilis est ratio. — Co. Litt. 
191. — (Of dissimilars the rule is dissimilar.) 

Dissolution, the act of bi'eaking up an as- 
sembly ; loosening anything compacted or 
united. A partnership may be dissolved 
either by a proper notice, or effluxion of time, 
as agreed upon in the articles of partnership, 
or by death, marriage, lunacy, bankruptcy, 
insolvency, or decree in equity, &c. — Stonf 
on Partnership., 383. As to dissolution of 
Kailway Companies, see 9 & 10 Viet. c. 28 ; 
and 13 <& 14 Viet. c. 83. 

A dissolution is the civil death of the Par- 
liament, and is effected in three ways: — (1) 
By the Sovereign’s will, expressed * either in 
person or by represenbition, jwdiich is a branch 
of the royal prerogative. (2 ) By the demise 
of the Crown. The 7 «fe 8 Wm. III. c. 15; 
C Anne, c. 7 ; and 37 Geo. III. c. 127, enact 
that the Parliament in being shall continue 
for six months after the death of any king or 
queen, unless sooner prorogued or dissolved 
by the successor; that if the Parliament be, 
at the time of the king’s death, separated by 
adjournment or prorogation, it shall, no^ 
withstanding, assemble immediately ; that in 
case of the demise of the king between ihe 
dissolution of a Parliament and tlie day ap- 
pointed by the "writs of summons for the nevr 
one, the last preceding Parliament shall imme- 
diately convene for six months, unless sooner 
prorogued or dissolved by his successor ; and 
that in the event of the king’s death on or after 
the day appointed for assembling the new Par- 
liament, but before it has assembled, then the 
new Parliament shall, in like manner, con- 
vene for six months, unless sooner prorogued 
or dissolved. (3) By length of time, i. e. seven 
yea^. — 1 Geo, I. st. 2, c. 38. 

DiMolutioA of Marriage. Sec Divorce. 

Distinguenda sunt tempora, almd eat facer e, 
aUudperfcere.--*-^l^\mes are to be distinguished ; 
|hing tc^^o^ aiiother; to complete.) 


Distinguenda sunt tempora ; distingue ts/mr- 
pora, et concordahis leges . — 1 Co. 24.— (Times 
are to be distinguished ; distinguish times, and 
you will make laws agree. ) 

Distrain, to make seizure of goods or chattels 
by way of distress. 

Distoaineriipr Distrainor, he who seizes .a 
distress. 

Distraint, seizure. 

Distress [fr. distringo, Lat., to bind fast ; 
districtio, Mid. Lat., whence distraindre, Fr.J, 
a taking, without legal process, of a personal 
chattel from the possession of a "wi’ong-doer 
into tlie hands of a party grieved, as a pledge 
for the redressing an injury, the performance 
of a duty, or the satisfaction of a demand. 
The power of distress is derived either: (1) 
from common right — as where a person seised 
in lee grant out a lesser estate with the re- 
version to himself, and a reservation of rent 
or other certain services, the law gives him 
this remedy for such rent or services without 
any express provision; (2) from special powers 
— as where one not being the revetjjioner, 
and consequently not able to distrain of com- 
mon right, may, on granting a lease, reserve 
to himself by express stipulation the power of 
distraining. A distress may be made of com- 
mon right for all rent-service, and by jmr- 
ticnlar reservation for rent-charges, and also 
for rents-scck sinCij tlie 4 peo. II. c. 28, s. 5, 
extended the same remedy to rents-seck, rents 
of assize, and chiei-rents, and thereby in effect 
abolished all material distinctioif between th,em. 
With respect to fee-farm-rents, it has been 
he(d that distress is not incident to thera^ 
unless the case be brought within the 4 Geo. II. 
c. 28, 8. 5. — Bradlnii'y v. Wright, 2 Dougl. 
024. 

Distress may also be made on cattle damage 
feasant, for annuities and rent-charges, rates 
and taxes, amerciaments in a court-baron, 
penalties and lolls imposed by by-laws, and 
under the Tithe Commutation Act, 6 & 7 
Wni. IV. c. 71. 

Accepting security for the rent, as a bill of 
exchange, or promissory note, will not take 
away the right to distrain, for the rent is of a- 
higher nature, and the acceptance of a security 
of an unequal degree is no extinguishment of 
the claim. It may be generally stated that so 
long as the rent is in arrear the landlord has 
the power of distraining for it, and nothing 
but payment or tender will take away such 
power. The right to distrain depends upon 
an actual demise to the tenant at a Jkced rent. 
All persons seised in fee, who have granted 
out a lesser estate with a reservation of rent, 
may distrain for rent in arrear. A moxigagee . 
after giving notice of the mortgage to the 
tenant in possesedon wider a lease prior to ^e 
mortgage) way distrain for the rent in arreaif 
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at time of the notice, as well as' for rent 
which may accrue after such notice, ’'although 
he was not in the actual seiinn of the premises, 
nor in the receipt of the rents and profits at 
the time it became due; but he may not 
distrain for rent due upon a lease made by 
the mortgagor after the mortgage, unless he 
has accepted rent from the tenant, or has given 
him notice to paj^ rent and the tenant has 
acquiesced. See Moss v. Gallimore, 1 Smithy 
L. C, 542. Executors before probate and 
administrators may distrain, 3 & 4 Wra. IV. 
c. 42, ss. 37, 38. , Receivers appointed by the 
Court of Chancery can distrain, and need not 
apply first to the court for a particular order 
for that purpose. By 8 & 9 Vkst. c. 106, s. 9, 
it is enacted, ‘ that when the reversion ex- 
pectant on a lease made either before or after 
the passing of this act, of any tenements or 
hereditaments of any tenure, shall, after the 
said 1st day of October, 1845, be surrendered 
or merge, the estate which shall for the time 
being confer as against the tenant under the 
same lease, the next vested right to the same 
tenements or hereditaments, shall, to the extent 
and for the purpose of preserving such inci- 
dents to, and obligations on, the same re- 
version, as, but for the surrender or merger 
thereof, would have subsisted, be deemed the 
reversion expectant on the same lease.’ 

All chattels and personal effects found upon 
the premises may be distrained, whether they 
belong to thp tenant or a stranger, except goods 
of third persons vthich happen to be upon the 
tenant’s premises in the way of his trade; 
gnqds in the hands of a factor; beasts of tl)^ 
plough ; goods and utensils of trade, while 
there is any other property on the premises, 
or whilst they are in actual use ; cattle and 
goods of a temporary guest at an inn, &c. ; 
fixtures being part of the freehold ; goods in 
the custody of the law ; wearing apparel, if in 
acttial use ; and animals, ferce natures, 

A distress cannot be made in the night, i. e. 
after sunset and before sunrise (except in the 
case of cattle damage feasant^ otherwise they 
might escape), nor on the same day on which 
the rent becomes due; but must be made within 
six years from its becoming due. The 8 Anne, 
c. 14, ss. 6, 7, gives a landlord power to distrain, 
within six calendar months, after determination 
of the lease, but it must be made during the 
continuance of the landlord’s title or interest, 
and also during the possession of the tenant. 
By 3 & 4 Wm. TV. c. 27, s. 2, distresses for 
the recovery of any rent may be made at any 
time within twenty years next after the time at 
whidi the right to make them shall have first 
accrti^ ; but (by s. 42) no arrears of rent can 
be recovered by distress, action, or suit, but 
within six years next after the same shall have 
become due, <&o. It must be made upon the 


land whenoa the rent issues, and the whole rfly 
what is due diould be distrained for at one 
time. The outer door of the housm^ in nO 
case be broken open ; but if the out^ do|j^ be 
open, the person distraining may justify break- 
ing open an innm* door or lock, to ^d any 
goods distrainable. The distress may be made 
either by the landlord himself, or by an autho- 
rised agent, who is called a Iniliff, under a 
warrant of distress. An inventory of as many 
goods as are judged sufficient to cover the rent 
distrained for, and also the charges of the dis- 
tress, must then be made, which is served per- 
sonally on the tenant, together with a notice of 
the fact of the distress xiaving been m&de, and 
the time when the rent and charges mpst be 
paid, or the goods replevied. When the dis- 
tress has been thus made, it is always the safer ' 
way to remove the goods immediately, and in 
the notice to acquaint the tenant whither they 
are removed. In many cases, however, the 
tenant, for his own convenience, requests the 
landlord to permit them to remain on the pre- 
mises, and consents to allow him to retain pos- 
session beyond the five days given for replevy- 
ing ; in such cases a written consent should be 
procured, and some person left in possession of 
the goods upon the premises. As to the land- 
lord’s right of following for thirty days goods 
fraudulently removed, see 11 Geo, //. c. 19. 

The landlord cannot sell the goods distrained 
before the expiration of the five days, i. e. five 
times twenfy-four hours, allowed by the statute , 
2 W. & IVff sess. 1, c. 5, which five days are 
inclusive of the day of the sale, but exclusive 
of the time of the sale ; therefore the distress 
may bo removed on the sixth day. Before sale 
an appraisement must be made by two sworn 
appraisers ; and the sheriff’’s office should be 
searched to see if the goods have been reple- 
vied. If there be any surplus from the sale, it 
must be handed over to the tenant. But where , 
the value of the goods distrained is not suffi- 
cient to cover the rent, <&c., a second distress 
will be allowed. 17 Car. II. c. 7, s. 4. The 
expenses of distresses for less than 201f. are 
regulated by 57 Geo. III. c. 93. 

The remedies for a wrongful distress are re- ; 
plevin ; an action of trespass de bonis asportHtiSf^ 
or quare clausum fregit^ for damages ; an action ^ 
of detinue for the thing distrained itself, or . 
trover for its value. The remedy for an irre- 
gular distress is an action of trespass, or on the ’ 
case, for tlie special damage, 11 Geo. II. c. 18,, > 
s. 19. The proper remedy for an ejtcessive ; 
distress is a special action on the case feimd^ 
upon the statute of Marlborough, 52 Hen» Itt. 
c. 21. — WoodfalV s Land, and Tenant^ h^Morny 
347 ; Smithes Land, and Tedaid^ hf 

Distress ilffinita, one that has no bouinli 
with regard to its quantify, and may be re- 
peated time to time, until the stnhlmxnnemit 
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of the par^ is conquered. Such are dis- 
treases for fealty or suit of court, and for 
compelUnglilurors to attend.— -3 Bl, Corn, 231. 

]^||brMI6S) pledges taken by the sheriff from 
thoie who came to fairs, for their good beha- 
viour : which, at the end of the feir or mercat, 
were delivered back, if no harm were done.— 
Scotch term. 

llistribution, the act of dealing out to others; 
dispensation. The Statute of Distributions 
(sometimes called a Parliamentary Will), 22 & 
23 Car. II. c. 10, explained by 29 Car. II. c. 3, 
enacts, that the surplusage of intestates’ per- 
sonal estate (except of femes covert., the admi- 
nistration and enjoyment of whose estates be- 
long, by the principle of the common law, to 
their husbands) shall, after the expiration of 
one full year, from the death of the intestate, be 
distributed in the following manner : one- third 
shall go to the widow of the intestate, and the 
residue in equal proportions to his children, or, 
if dead, to their representatives, that is, their 
lineal descendants ; if there be no children or 
legal representatives subsisting, then a moiety 
shall go the widow, and a moiety to the next 
of kindred, in equal degree, and their repre- 
sentatives ; if no widow, the whole shall go to 
the children ; if neithei;^ widow nor children, 
the whole shall be distributed amongst the 
next of kin, in equal degree, and their repre- 
sentatives ; but no representatives are admitted 
among collaterals farther than the children of 
the intestate’s brothers and sisters. The in- 
testate’s mother-in-law takes notliing. The 
following relations are considered as of the 
same degree of kindred: — (1) parents and 
children ; (2) grandfather, grandson, and bro- 
ther; (3) great-grandfather, great-grandson, 
uncle, and nephew ; (4) great-greiit-grand- 
ftither, great-great-grandson, great-uncle, great- 
nephew, first cousin. The half-blood take 
equally with the whole blood, in the same 
degree. — 2 Wm. Ex. 1335, et seq. The 19 & 
20 Viet. c. 94, abolishes all special local cus- 
toms concerning the distribution of personal 
estates of intestates. 

Distributive finding of the issue. The 

jury are bound to give their verdict for that 
party who, upon the evidence, appears to them 
to have succeeded in establishing his side of the 
issue. But there are cases in which an issue 
may be ^und distributively, i. e. in part for 
plaintiff and in part for defendant. — Step. 
Plead. 91. 

District [fr. districtus^ B&t.], the circuit or 
territory within which a person may be com- 
pelled to appear.— Circuit of autho- 
rity ; province. — Encyc. Lond. 

IHstriot parishes, ecclesiastical divisions of 
ponsbes ibr all purposes of worship, and for the 
;j|^j;^bra^on of imrriages, christenings, ohurdi- 
^^ 11 ^ burials ; formed at the instance of 


^Her Majesty’s Commissioners for building 
New Churches.’ See 8 St^. Com. 116, ei eeq. 

Distrietione soaqcaiii ^e 51 Hen. HI. 
St. 5, relating to distresses in the Exchequer 
fi>r the King’s debts. 

Distriotio, a distress, a distraint. 

Distringas {that you dtstrain)^ anciently 
called constringas, a writ addressed to the she- 
riff, and issued to effect various purposes. The 
cases in which it was used in common law 
proceedings may be thus stated : — 

(1) A distringas to compel appearancCy 
where defendant has a place of residence within 
England or Wales. This writ is abolished by 
the C. L. P. A. 1852, s. 24, and the practice 
provided for by s. 17 substituted in its stead. 

(2) A distringas nuper vicecomitem, to com- 
pel the late sheriff to sell goods, &c. or to bring 
in the body, is ^obsolete. — 1 Chit. Arch. Prac. 
by Pren. 637, 658. 

(3) A distringas in detinuCy a special writ 
of execution to compel defendant to deliver the 
goods by repeated distresses of his chattels ; or 
a scire facias might be issued against a third 
person in whose hands they might happen to 
be, to show cause why they should not be 
delivered ; and if the defendant still continued 
obstinate, then (if the judgment had been by 
default or on demurrer) the sheriff summoned 
an inquest to ascertain the value of the goods 
and the plaintiff’s damages, which (being either 
so assessed, or by the verdict in case of an 
issue) were levied on the goods or person of 
the defendant. — 1 liol. Ah. 7W. See Detinue. 
As to Distringas in quare impedit, see Quare 
Impedit. 

(4) A disti'ingas juratores, a jury process, 
abolished by C. L. P. A. 1852, s. 104. 

In equity, a distringas is issued in these two 
cases : — 

(1) Against a corporation aggregate; the 
first process to compel appearance is distringasy 
and on its return, an alias distringaSy and then 
a pluries are issued, and upon the return of the 
latter, if default is made, an order nisi for a 
sequestration is obtained as of course, and if no 
cause shown, the order will be made absolute. 
11 Geo. IV. & 1 Wm. IV. c. 36. 

(2) When a transfer of stocky or the pay- 
ment of dividends by the Bank of England is 
sought to be immediately restrained, then in- 
stead of moving or petitioning the Court of 
Chancery for a restraining order, a distringas 
may be issued, pursuant to 5 Viet. c. 5f s. 5. 

The Consol. Ord. 1860, Ord. xxvii., provides 
for the mode of obtaining this writ, by direct- 
ing, that * any person claiming to be interested 
in any stock transferable at the Bank of Eug*- 
land, standing in the name or nam^ of any 
other person or persons, or body politio ,oi) cor- 
porate in the books of the Governor and^^p- 
pany of the Bank of England, may, by ^ 
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solicitor, prepare a writ of distringas pursuant 
to the form set out in the first schedule to the 
6 Viet. c. 5, and may present the same for 
sealing at the office of the Clerks of Records 
and Writs, leaving there an affidavit duly 
sworn by the person, or one of the persons 
applying for such writ, or his solicitor, that the 
party is beneficially interested in the stock, 
which should be particularly described in the 
affidavit. 

‘ Such writ of distringaSy and all process 
thereunder, may, at any time, be discharged 
by the order of the court, to be obtained, as of 
course, upon the petition of the person on whose 
behalf the writ was issued, or to be obtained 
upon the application, by motion on notice, or 
by petition duly served, of any other person 
claiming to be interested, in the stock sought 
to be affected by such writ, the court awarding 
costa according to its discretion. 

‘ Where the Governor and Company of the 
Bank of England, after having been served 
with a copy of a writ of distringasy and a notice 
not to permit the transfer of the stock in such 
notice and in the said aflSdavit specified, or not 
to pay the dividends thereon, receive a request 
from the person in whose name or names such 
stock is standing, or some person on his behalf, 
or representing him, to allow such transfer, or 
to pay such dividend, the said Governor and 
Company shall not by force or in consequence 
of such distringas be authorised, without the 
order of this court, to refuse to permit such 
transfer to be made, or to withhold payment of 
such dividends for more than eight days after 
the date of such request.’ • 

The effect of this writ is temporary ; if, there- 
fore, the person who obtained it wish to con- 
tinue the restraint upon the transfer, he must 
either obtain a restraining order, or file a bill 
against the party interested in the fund, and 
move for a writ of injunction against the bank, 
pursuant to 40 Geo. III. c. 36. 

Disturbanoe, annoyance ; also the wrongful 
obstruction of the owner of an incorporeal 
hereditament in its exercise or enjoyment. 
There are five sorts of this injury, viz. disturb- 
ance of (1) franchise, (2) common, (3) ways, 
(4) tenure, and (5) patronage. — 3 Step. Com. 
526—530. 

Disturbanoe of Divine worship, an offence 
against the public peace. See 3 Step. Com. 
42 and 58. 

Disturber. If a bishop refuse or neglect to 
examine or admit a patron’s clerk, without 
reason assigned or notice given, he is styled a 
disturber by the law, and shall not have any 
title to present by lapse ; for no man shall take 
advantage of his own wrong. — 2 Bl. Com. 278. 

Uttayt the manner of proceeding against a 
driminal in the Court of Justiciary. — Scotch 
Zaw, 


Ditto dsttOf Ital.^, the afbresaidi or the 
same. 

Divan [an Arabic or Turkish word], a coun- 
cil-room, a state-chamber, a raised 'mneh or 
cushion at the upper end of a Turkidi room 
upon which the principal penmns sit. 

Diversity des Ooums, a law treatise sup- 
posed to be written in the early part of the 16th 
century. 

Diversity, a plea by #prisoner in bar of 
execution, alleging that he is not the same who 
was attainted; upon which a jury is imme- 
diately impanelled to try the collateral issue 
thus raised, viz. the ivientity of the person j and 
not whether he is guilty or innocent, for that 
has been already decided. — 4 Bl. Com. 896. 

Dives costs, full, as contradistinguished from 
pauper costs. 

Divest. See Devest. 

Divide et impera^ cum radix et vertex impeidi 
in ohedientium consensu rata swnt.— 4 Inst. 86. 
(Divide and govern, since the foundation* and 
crown of tmpire are established in the consent 
of the obedient.) 

Dividend, a share, the part allotted in divi- 
sion ; the interest paid on the public funds ; the 
division of a bankrupt’s or insolvent’s effects. 

Dividenda, an indenture ; one part of an in- 
denture. — Old Records. 

Divinatioy non interpretatioy esty quos omnino 
recedit a literd. — Bacon. — (It is guessing, not 
interpretation, which altogether departs from 
the lette:^*) 

Divine Service, tenure 5y, an obsolete hold- 
ing, in which the* tenants were obliged to per- 
forai some special divine services, as to sing so 
many masses, to distribute such a sum in alms, 
&c. — Litt. s. 137. 

Divisa, a device, award, or decree; also a 
devise ; also bounds or limits of division of a 
parish or farm, &c. — Coivel. Also a court held 
on the boundaiy, in order to settle di^s^utes of 
the tenants. — Anc. Inst. Eng. 

Divisibilis in semper divisibilis. — (A ^ing 
divisible may be for ever divided.) 

Divorce [fr. divortiumy Lat.], the dissolution 
of the marriage contract ; it is either total, by 
dissolution of the marriage, or partial, by judi- 
cial separation. See 20 <& 21 Viet. c. 86; 
21 & 22 Viet. c. 108. 

As the ancient Hebrews paid a stipulate 
price for the privilege of marrying, they seeikied 
to consider it the natural consequence of mak- 
ing a payment of that kind that they should be 
at liberty to exercise a very arbitrary power 
over their wives, and to renounce or ditofre 
them whenever they chose. This state of things, 
as Moses himself clearly saw, was hot e^uitnble 
as rejected the woman, and was" often 
injurious to both parties^ finding himself^ 
however, tmable to overrule fee^gs and’ prac- 
tices of very ancient stOUi^i^, he mta^ 
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annexed to the original institution of mamage a 
very serious admonition to this effect : viz. that 
it would be less criminal for a man to desert 
his &ther and mother than, without adequate 
to desert his wife. He also laid a re- 
striction upon the power of the husband so fer 
as thia, that he would not permit him to repu- 
diate the wife without giving her a bill of 
divorce. He further directed that the husband 
might receive the Repudiated wife back, in case 
she had not, in the meanwhile, been married 
to another person. 

He had liberty to divorce her if he saw in 
her the nakedness of a thing. The mean- 
ing of this expression, however, was sharply 
contested in the later times of the Jewish 
nation. The school of Hillel contended that 
the husband might lawfully put away the wife 
for any cause, even the smallest. The mistake 
committed by the school of Hillel in taking 
this ground was, that they confounded moral 
and civil law. It is true, as far as the Mosaic 
statute or the civil law was concerned, the hus- 
band had a right thus to do ; but it is equally 
clear that the ground of legal separation must 
have been, not a trivial, but a prominent and 
important one, when it was considered that he 
was bound to consult thoughts of the woman, 
and was amenable to his conscience and his God. 
The school of Shammai explained the phrase 
‘ nakedness of a thing ’ to mean actual adultery. 
This interpretation of the phrase gives to the 
law a moral aspect, and assigns a reaw)n, as the 
ground of divorce, of the truest moral nature ; 
but the truth is that the phfase, in itself con- 
sidered, will not bear this interpretation, and 
the law, beyond question, was designed to be 
merely a civil and not a moral one. — JahrCs 
Sib. Antiq. c. x., s. 160. * 

Divorce and Matrimonial Causes, the Court 
for^ a tribunal recently established by 20 & 21 
Viet. c. 85, amended by 21 & 22 Viet. c. 108, 
22 & 23 Viet. c. 61, 23 & 24 Viet. c. 144, and 
25 & 26 Viet. c. 81. 

Divortium dicitur a divertendo^ quia vir diver- 
titur ab uxore . — Co. Litt. 235. — (Divorce is 
called from because a man is diverted 

h:om his wife.) 

Doab, or Doowab, any tract of coimtry in- 
cluded between two rivers. — Indian. 

Do, ut des (/ give, that you may give). 

Do, ut fEtoias (/ give, that you may perform). 

Dock [fr. doeke, Fie., a birdcage], the place 
or cage in a court of criminsd law in which a 
prisoner is j^aced during his trial. 

Docket, Hoequet [fr. tocyn, W., a slip or 
ticket], or X)ogged, a list ; a brief writing on 
a «naU piece of paper or parchment, containing 
the effect of a greater writing ; a register. As 
to the dooquet of a decree in Chancery, see 
a. -Pr. 469C 

ai|d Studiyit Saint^Gennain is an 


author who gained considerable note id the 
reign of Henry. VHI. by this famous book. 
The first dialogue of this work came out in 
1518, in Latin, with the following title, ‘ Dia- 
logue de Fundamentis Legum Anglise et de 
Conscientid.* The second dialogue was printed 
in English, id 1530, and the next year there 
appeared a translation of the first dialogue. 
Both afterwards passed several editions, under 
the title of * Doctor and Student.* The ‘ Doc- 
tor and Student’ consists of two dialogues 
between a doctor of divinity and a student of 
the common law*! These contain discussions 
on the grounds of our law, and where objections 
had been stated to some of its rules and maxims, 
it is endeavoured to reconcile them with reason 
and good conscience. irThe whole is treated in 
a popular way, with the freedom and language 
of conversation, conveying, by means of objec- 
tions and their answers, not an unsatisfactory 
account of many principles and points of the 
common law.— 4 Reeves, c. xxx. pp. 416, 418. 

Doctors’ Commons, an institution near St. 
Paul’s Cathedral where the Ecclesiastical and 
Admiralty Courts were held. In 1768 a royal 
charter was obtained, by virtue of which the 
members of the society and their successors 
were incorporated under the name and title of 
* The College of Doctors of Laws exercent in 
the Ecclesiastical and Admiralty Courts.’ The 
college consists of a president (the Dean of the 
Arches for the time being) and of those doctors 
of laws who; having regularly, taken that degree 
in either of the Universities of Oxford* and 
Cambridge, and having been admitted advocates 
in*pursuance of the rescript of the Archbishop 
of Canterbury, shall have been elected fellows 
of the college in the manner prescribed by the 
charter. By 20 & 21 Viet. c. 77, ss. 116, 117, 
power is given to the college to sell their real 
and personal property and to surrender their 
charter of incorporation, and upon surrender 
the college is to be dissolved. 

Documents, records, writings, precepts, in- 
structions, or directions. 

Doe, John, the fictitious plaintiff in eject- 
ment, whose services are dispensed with since 
the abolition of the fiction by the Common Iaw 
P rocedure Act, 1852, 15 16 Viet. c. 76. 

Dog [fr. dogge, Icel. ; dogghe, Du.] The 
2 & 3 Viet. c. 47, explained by 17 & 18 Viet, 
c. 60, 8. 2, prohibits, under a penalty, the use 
of any dog for the purposes of draught. ' ^ ’ 

Dog-draw, the manifest deprehensiOB of an 
offender against venison in a forest, wh^ he 
is found drawing after a deer by the scent Of a 
hound led in his hand ; or where a pexOchii has 
wounded a deer or wild beast, by wooting at 
him, or otherwise, and is caught with a dCg 
drawing after him to receive the 8ame.---'Jfaa- 
toood, p. 2, c. viii. i 

Dog Stealing is punislmble/ on ^siunmary 
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oonvictioii, for the first ofiboice, by six months* 
impnsonment and hard labour, or fine not ex- 
ceeding 20/. beyond the value of the dog. A 
second ofience is, however, an indictable mis- 
demeanor, punishable by fine or imprisonment, 
and hard labour not exceeding eighteen momhs, 
or by both. Similar punishment is provided# 
for persons found in possession of dogs or their 
skins, knowing them to have been stolen, and a 
justice may order the restoration of the stolen 
property to the owner. Corruptly taking money 
or reward, to aid in the recovery of a stolen 
dog, is punishable by imprisonment and hard 
labor for eighteen months. See 24 & 25 Viet, 
c. xevi., ss. 18, 19, 20, and 21. 

Dogger, a light ship or vessel ; dogger-jis^^ 
fish brought in ships. ^ 

Dogger-men, fishermen that belong to dog- 
ger-ships. 

Dog^a, an ordinance of the senate. — Civil 
Law, 

Doitkin, or Doit [fr. duit^ Du. ; daoto^ Venet., 
da otto soldif a piece of eight soldi']^ a base coin 
of small value, prohibited by 3 Hen. V. c. 1. 

Do law [^facere legem, Lat.], to make law. 

Dole, the act of distribution or dealing; a 
portion or lot ; a boundary mark, e. g. a post 
or mound of earth. 

Dole-fish, the share of fish which the fisher- 
men yearly employed in the north seas custom- 
arily receive for their allowance. 

Dole-meadow, one wherein the shares of 
divers persons are marked by doles or land- 
mai'ks. 

Doles, or Dools, slips of pasture left between 
the furrows of ploughed land. • 

Dolg-bote [fr. dolg,, Sax., wound, and bote, 
recompense], a recompense for a scar or wound. 

Lolosus versatur generalihus. — 2 Co. 34. — 
(A deceiver deals in generalities.) 

Dolus auctoHs non nocet successori. — (The 
firaud of a predecessor prejudices not his suc- 
cessor.) 

Dolus circuitu non purgatur. — Bacon. — 
(Fraud is not purged by circuity.) 

Dolus est machinatio, cum aliud dissimulat 
aliud agit. — Lane, 47. — (Deceit is an artifice, 
since it pretends one thing and does another.) 

D<di oapax (capable of crime'). 

Doli iEcapaz (incapable of crime). 

Dolus mains (opposed to dolus bonus, artifice 
which the law considers honestly employed) 
means fraud.— Just. 195. 

Domboc, or Dombeo [Sax.], dome-book. 

Dome, or Doom [Sax.], a judgment, sen- 
teDCOi or decree. 

Dome-book [liber judicialis, Lat.], a book 
composed under the direction of Alfired, for the 
g^ei^ nse of the whole kingdom, containing 
the^ilocal customs of the several provinces of the 
kihgdOln. This book is said to have been ex- 
taij^ j^ jate as the reign of Edward IV., bdt it 


is now lost. It probably contained the principal 
maxims of the common law, the penalties for 
misdemeanors, and the forms of judicial pro- 
ceedings. This much at least may be collected 
from the injunctions to observe it which were 
found in the laivs of Edward the Elder^ son of 
Alfred.— 1 Bl. Com, 64. 

Alfred has generally been styled the legum 
Anglicanarum conditor, as |||dward the Confessor 
is the restitutor; but, Palgrave says, ‘the au- 
thentic code of the legislature does not support 
these assertions. The laws of Alfred abound in 
valuable regulations of criminal jurisprudence, 
but they are entirely silent with respect to those 
institutions which, according to later historians,^ 
are to be ascribed to his sound policy and wis- 
dom.’ — Bise and Prog, of Eng. Commonwetd^h, 
46. And see 2 HallawHs Mid. Ages, 402. 

Domesday, or Domesday-book [liber judi- 
ciarius vel censualis Anglioe, Lat.], a most ancient 
record made in the time of William the Con- 
queror, and now remaining in the Exchequer 
fair and legible, consisting of two volumes^' a 
greater and lesser; the greater containing a 
survey of all the lands in England, except the 
counties of Northumberland, Cumberland, W est- 
moreland, Durham, and part of Lancashire, 
which, it is said, were never surveyed; and 
excepting Essex, Suffolk, and Norfolk, which 
three last are comprehended in the lesser vo- 
lume. There is also a third book, which differs 
from the others in form more than in matter, 
made by«. command of the same king. And 
there is a fourth book kept in the Exchequer, 
which is called Domesday, and, though a very 
large volume, is only an abridgment of the 
others. Likewise a fifth book is kept in the 
Remembrancers’ Office in the Exchequer, which 
lias the name of Domesday, and is the same as 
the fourth above mentioned. Our ancestors 
had many dome-books. The question whether 
lands are ancient demesne or not is to be de- 
cided by the Domesday of Wm. I., whence 
there is no appeal. The addition of day to this 
Dome-book, was not meant for aXl allusion to 
the final day of judgment, as most persons have 
conceived, but was to strengthen and confirm 
it, and signifies the judicial decisive record Or 
book of dooming justice and judgment.— /Sps/ 
man’, 1 Reeves, 219. 

Domesmen [hence, ASg deme, I ju(^], 
judges or men appointed to doom and detenhine 
suits and controversies. See Daysmen. / > 

Domestios, menial servants, so called from 
being intra moenia domUs (within the walls of 
a house). The contract between them and 
their masters arises upon the hiring. Ih this 
country it is usual to engage domestio servants 
at a fixed amount of wages per aimilm. But 
there is generally no ^press stipiilarion as to 
the time that the service is to last ; and wheh 
the terms are not otherwissfiefilied, the ocSiliaot 
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is thus understood, that either party may deter- 
mine the service at pleasure, upon a month’s 
warning or upon payment of a month s wages. 
A clerk or person who serves in an office of 
husiness, though employed in some sense tntra 
nujBnict dowds^ is nevertheless no menial within 
the sense here used. If hired without any i 
mention of time, he is engaged by the year (at 
least if the wages |>e payable by the year or 
quarter), and cannot be turned olF at a month’s 
notice, like a common domestic. — 2 Sleji. Com. 
243, 247. 

Domicellus, a better sort of servant in mon- 
asteries ; also an appellation of a king’s bastard. 
Encyc. Lond. 

Domicile, the place where a person has his 
home. 

By the term * domicile,’ in its ordinary accep- 
tation, is meant the place where a person lives 
or has his home. In this sense, the place where 
a person has his actual residence, inhabitancy, 
or commorancy, is sometimes called his domicile. 
In a strict and legal sense, that is properly the 
domicile of a person where he has his true fixed 
permanent home and principal establishment, 
and to which, whenever he is absent, he has 
the intention of returning (aniinus revevUndi), 

Two things, then, must, concur, to constitute 
domicile: first, residence; and, secondly, the 
intention of making it the home of the party. 
There must be the fact and the intent ; for as 
Pothier has truly observed, a person cannot 
establish a domicile in a place, except it be 
animo et facto. 

From these consideratiofls and rules the 
general conclusion may be deduced, that domi- 
cile is of three sorts; domicile by birth, domicile 
by choice, and domicile by operation of law. 
The first is the common case of the place of 
birth, domicilium origmis; the second is that 
which is voluntarily acquired by aparty, 
marte ; the last is consequential, as that of the 
wife arising from marriage. — Story's Conji. of 
Laws, c. iii. The best definition, as applied to 
an acquired domicile, is — that place in which 
a man has voluntarily fixed the habitation of 
himself and family, not for a mei-e special or 
temporaiy purpose, but with the present inten- 
tion of making a permanent home, until some 
unexpected event shall occur to induce him to 
adopt some other permanent home. — Lord 
V. Colvin, 4 Drew, 366. 

It is a clearly established rule that the vali- 
dity of a will, disposing of personal estate, is 
regulated by the law of the country in which 
the deceased was domiciled at the time of his 
death. The application of this rule to the cases 
of British subjects dying abroad, and of foreign- 
ers dying in this country, leaving wills, gave 
rise to great inconvenience, to remove which 
two statutes have been passed. 

By 24 & 25 Viet. c. cxiv., * An Act to amend 


the law with r^pect to Wills of Personal Estate 
made by British subjects,’ it is enacted that 
every will, &c., made out of the United King- 
dom by a British subject (whatever may be 
the domicile of such person at the time of 
making the same, or at the time of his or her 
^ death) shall, as regards personal estate, be held 
to be well executed, fw the purpose of being 
admitted in England or Ireland to probate, and 
in Scotland to confirmation, if the same be 
made according to the forms required either 
by the law of the place where it was made or 
by the law of the place where the deceased was 
domiciled when it was made, or by the laws 
then in force in that part of Her Majesty’s 
(^)minions where he had his domicile of origin 
(s. 1). Every will^&c., made within the 
United Kingdom by any British subject (what- 
ever may be the domicile of such person at the 
time of making the same, or at the time of his 
or her death) shall, as regards personal estate, 
be held to be well executed, and shall be ad- 
mitted in England and Ireland to probate, and 
in Scotland to confirmation, if it be executed 
accf>rding tf) the forms required by the laws for 
the time being in force in that part of the 
United Kingdom where the same is made (a. 2). 
No will, &c., shall be held to be revoked, or to 
have become invalid, nor shall the construction 
thereof be altered by reason of any subsequent 
change of domicile of the person making the 
same (s. 3). Nothing in this act shall invali- 
date any will or other testamentary instrument, 
as regards personal estate, wliich would have 
been valid if the act had not been passed, ex- 
cept .as such will, &c., may be revoked or 
altered by any subsequent will, &c., made valid 
by the act (s. 4). This act shall extend only 
to wills, &c., made by persons who die after 
the passing of the act (s. 5). 

By 24 & 25 Viet. c. exxi., ‘ An Act to amend 
the law in relation to the Wills and Domicile 
of British subjects dying whilst resident abroad, 
and of Foreign subjects dying whilst resident 
within Her Majesty’s dominions,’ after reciting 
that, by reason of the present law of domicile, 
the wills of British subjects, dying whilst resi- 
dent abroad, are often defeated, and their 
personal property administered in a manner 
contraiy to their expectations and belief, and 
it is desirable to amend such law, but the same 
cannot be done effectually without the cohselnt 
and concurrence of foreign states, it is enacted in 
substance : That whenever Her Majesty shall, 
by convention with any foreign state, agree 
that the provisions of the act shall be applicable 
to British subjects, and to the subjects of such 
foreign state. Her Majesty, by order in coun- 
cil, may direct, and after the publication of 
such order in the ‘ Grazette,’ no British subject, 
resident at the time of his death in the foreign 
country named in such order, shall be deemed 
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to have acquired a domicile in such country, 
imless he shall have been resident therein for 
one year immediately preceding his decease, 
and shall have made and deposited in a public 
office of such foreign country (to be named in 
the order) a declaration in Meriting of his inten- 
tion to become domiciled in such country ; and 
every British subject dying resident in such 
country, but without having so resided, and 
made such declaration, shall be deemed, for all 
purposes of testate or intestate succession as to 
moveables, to retain the domicile he possessed 
at the time of his going to reside in such foreign 
country (s. 1). After such convention, order 
in council, and publication in the ‘ Gazette,’ no 
subject of such foreign country, who at the time 
of his death shall be resident in Great Britain 
or Ireland, shall be deefaed to have acquired a 
domicile therein, unless he have been so resi- 
dent for one year preceding his death, and have 
deposited with the SecreUiry of State for the 
Home Department a similar declaration (s. 2). 
The act is not to apply to naturalised foreigners 

Doinigerium, power over another ; also 
danger. — Bract, 1. 4, t, 1, c. x. 

Domijpia, a title given to honorable women, 
who anciently, in their own right of inhe- 
ritance, held a barony. 

Bominant tenement, a term used in the 
civil and Scotch law relating to servitudes, 
meaning the tenement or subject in favor of 
which the service is constituted, as the tene- 
ment over which the servitude extends is 
called the servient tenement. See Bell ; 
SmitKs Diet, of Antiq. tit. ‘ Servitudes ; ’ and 
Gale on Easements. 

Dominica. See 2 & 3 Wm. IV. c. 125; 
5 & 6 fVm. IV. c. 57 ; and 23 & 24 Viet. 
c. 57. 

Dominica in ramis palmarum, Palm 
Sunday. 

Dominical, that which denotes the Lord’s 
Day, or Sunday. 

Dominicide [fr. dominuSy Lat., master, and 
cesdoy to killj, the act of killing one’s lord or 
master. 

Dominium directum, the dominion of the 
soil, placed either mediately or immediately 
in the Crown. 

Dominium utile, the possessory title to the 
soil, or the right to its use and profits, 
designated by the term seisin. It is the 
highest interest which a subject can acquire in 
realty. 

Dominium non potest esse in pendenti.-— 
(Lprdship cannot be in suspense.) 

Dominus. This word, prefixed to a man’s 
name, in ancient times, usually denoted him 
a knight or a clergyman, a gentleman or a 
lord of the manor; also a principal in the 
Roman Law. 


Dominos aliquando non potest alienare.-^ 
(A lord sometimes cannot* alienate.) 

Dominos capitalis loco hesredis habetuty quoties 
per defectum vel dsUctum . extii^itur sanguis 
sui tenentis. — • Co. Litt. 1 8 .— -(The supreme lord 
takes the place of the heir, as often as the 
blood of the tenant is extinct through deficiency 
or crime.) 

Domiuus litis, the master or controller of 
a suit or litigation; also an advocate who, 
after the death of his client, prosecuted a suit 
to sentence for the executor’s use.— C7o. Law. 

Dominus navis, the absolute owner of a ship. 

Dominus non maritahit pupillum nisi setnel. 
Co, Litt. 9. — (A lord cannot give a ward ip 
marriage but once.) 

Dominus rex nullum habere potest paremy 
multo minus superiorem. (The king cannot have 
an equal, much less a superior.) — 1 ReeveSy 115. 

Domitse naturse, tame and domestic ani- 
mals, as horses, kine, sheep, poultry, &c. 

Domitellus, a title anciently given to the 
French kings’ natural sons. See DoMiCELLUS. 

Dommages inter^ts [Fr.], damages. ^ 

Dome reparandd, a writ that lay for ^e 
against his neighbour, by the anticipated fdd 
of whose house he feared a damage and injury 
to his own. — Reg. Orig. 153. 

Domus conversofom, an ancient house built 
or appointed by King Henry III. for such 
Jews as were converted to the Christian faith; 
but King Edward III., who expelled the Jews 
from this kingdom, deputed the place for the 
custody of the rolls and records of the Chancery. 

Domus Dei, tl^ House of God, applied to 
many hospitals and religious houses. 

Doitius sua cuique est tutissimum refugium. 
5 Rep. 92. — (To every one his own house is 
the safest refuge.) 

Dona clandestina sunt semper suspiciosa.—S 
Co. 81. — (Clandestine gifts are always sus- 
jneious.) 

Domus procerum, the House of Lords, ab- 
breviated into Dom. Proc. or D. P. 

Donary, a thing given to sacred uses. 
Donatio mortis causd, a gift* of personal 
property in prospect of death; a death-bed 
disposition ; an initiate gift of personally con- 
summated by the giver’s death. 

It is derived from the civil law ; Justinipnts 
Inst. lib. 2, tit. 7, shows its nature To rendcor 
this kind of gift valid, it (1) must be made by 
the giver, when ill, in anticipation of his deajbh ; 
(2) must be intended to take eftect only lipcm 
his death by his existing illness, for 1^ r^ 
covery from that illness, or his subseHquent 
personal revocation of the gift, as by resuming 
its possession, will defeat it; and (3), a trdditid 
or delivery, either actual or sym^lictiil, of ^e 
subject of the gift, or of the ibstjruinOnt whitdi 
represents it, must be made to the donee, 
eiffier for his own use, or upim prust fbr 



DOH ( 296 ) 


another person, or for a particular purpose. 
It is to be observed that the gift of a cheque 
upon a banker is not good as donatio mortis 
causdf because it is a gift which can only be 
made effectual by obtaining payment of it in 
the donor’s lifetime, and is revoked by his 
death. See Tate v. UHhei% 2 Ves. Jun. iii. 
(1793). And so a promissory note not payable 
to bearer. 

The following is a critical case upon this 
subject : — E. on his death-bed gave his wife a 
cheque on his bankers for 1,000/. A few days 
afterwards, E. told B., a fiiend, that he wished 
to give Mrs. E. 1,000/. and had drawn a 
cheque in her favor upon his bankers, but he 
was afraid they would not pay the cheque 
over the counter, and he wished B. to take 
the cheque, and give Mrs. E. B.’s own cheque 
in exchange. This was done, and E.’s cheque 
was paid into B.’s bankers, who received the 
money two hours before E .’s death. B.’s cheque 
was post dated. Being crossed, and Mrs. E. 
not having any banker, the money was not 
i^eived by her, but after the death of E. she 
Stained an uncrossed cheque from B., which 
was duly paid. It was held by the Master of 
the Rolls that E.’s cheque was given to B. in 
E.’s life-time in trust for Mrs. E., and that she 
was entitled to the l,00(f/. ; and by the Lords 
. Justices upon appeal, that it w'as a good donatio 
mortis cawsd, and that Mrs. E. was entitled to 
the 1,000/. Bouts v. Bllis, 4 Be G. M. ^ G. 
249 ; 17 Beau. 121 ; and see Tate v. Leithead^ 

. Kay, 658. This kind of gift resembles a 
legacy, but differs from a gift inter vivos, inas- 
much as it is ambulatory, incomplete, and 
. revokable during the donor’s life ; is lihble to 
his debts upon a deficiency of assets ; may be 
made to his wife, and is subject to legacy 
duty ; 36 Geo. III. c. 52, s. 7 ; and 8 & 9 
Viet. c. 76. It, however, differs from a 
legacy, in that it does not need probate, for 
the donee’s title being directly derived from 
the giver in his life-time, it is not a testa- 
mentary act ; and it is taken against and not 
from, the executor, whose assent to its enjoy- 
ment is not necessary. It is so vested in the 
donee, that he has a right, in case of personal 
estate, to compel the donor’s executor or 
administrator to carry into effect the intention 
manifested by the person whom he represents ; 
as, for example, if the donation be a bond, to 
compel the executor or administrator to allow 
the donee to use his name in suing upon the 
bond, he being indemnified, for it has become 
a trust for the donee. See 1 Williams on 
Executors, 686. 

Donatio non jn'cesumitur. — (A gift is not 
presumed.) 

t ^JDofuUio perjficitur possessions accipientis.—^ 
109.-^(A gift is perfected by pos- 
of the receiver.) 


Dmatio principis intelligitur sine preejudieio 
tertii.-^Davis, 75 b . — (A gift of the prince 
is understood, without prejudice of a third 
party.) 

Donationum alia perfecta, alia ineepta et 
w>n perfecta; ut si donatio lecta fait et con- 
cessa, ac traditio nondum fuerit suhsecuta.-— 
Co. Litt. 56. — (Some gifts are perfect, others 
incipient or not perfect ; as if a gift were read 
and agreed to, but delivery had not then 
followed.) 

Donative, a species of advowson, when the 
Queen or any subject by her license founds a 
church or chapol, and ordains that it shall be 
merely in the gift or disposal of the patron ; 
subject to her visitation only, and not to that 
of the ordinary ; and vested absolutely in the 
clerk by the patiun’s deed of donation without 
presentation, institution, or induction. This is 
said to have been anciently the only way of 
conferring ecclesiastical benefices in England. 
If the patron once waive the privilege of dona- 
tion and present to the bishop, and his clerk 
is ad[||itted and instituted, the advowson be- 
comes presentative, and shall never be donative 
any more. — 2 Bl. Com. 23. 

Donatory, the person on whom fiie king 
bestows his right to any forfeiture that has 
fallen to the Crown. — Scotch Law. 

Donator nunquam desinit possidere antequam 
donatarius incipiat possidere. — Dyer, 281.— 
(lie who gives never ceases to possess before 
that the receiver begins to possesss.) 

Donatrix, a female giver. See Donor.. 

Donee [fr. dono, Lat. j, one to whom a gift 
is.made. 

Don grant et render, a fine sur, was a 
double fine, comprehending the fine sur cogni- 
zance de droit come ceo, ^c., and the fine sur 
concessit, and might have been used to create 
particular limitations of estates; whereas the 
fine sur cognizance de droit come ceo, ^c., con- 
veyed nothing but an absolute estate, either 
of inheritance or at least of freehold. — 1 Step. 
Com. 571. 

X Donis conditionalibns. Statute de, 13 Ed- 
ward I. c. 1, A.D. 1226, otherwise called 
Westminster the Second. At the date of this 
statute a gift to a man and the heirs of his 
body, provided that if he had no heirs the 
lands should revert, was construed to give the 
donee a conditional fee, which enabled him, 
after issue begotten, to alien the land, and 
thereby to disinherit the issue, and to deprive 
the donor of his right of reverter. This in- 
terpretation is declared by this statute to be 
* contrary to the minds of the givers, and the 
form expressed in the gift:’ wherefore it is 
ordained that the ‘ will of the giver, according 
to the form in the deed of gift manifestly ex- 
pressed, be henceforth observed; so that they 
to whom the land is given under sudi con* 
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dition, shall hare no power to alien the land 
TO given, but that it shall remain unto the 
issue of them to whom it is given after their 
death, or shall revert to the giver or his heirs 
if issue fail, or there is no issue at all. And 
if a fine be levied hereafter upon iands so 
^ven, it shall be void,in law.* The intolerable 
mischief introduced by this statute was got 
rid of by the fictitious proceedings of common 
recoveries, which were abolished by 3 & 4 
Wm. IV. c. 74, an act that has completely 
unfettered these estates. 

Donor, a giver, a bestower, one who gives 
lands to another in tail, <&c. 

Doom [fr. dom. A.S., judgment; fr. detnaUj 
to deem or form a judgment], judicial sentence; 
judgment 

Doomsday-book. See Domesu/^y-book. 
Doorkeeper of tiie Court of Chancery. His 

ofifice is abolished by 15 & 16 Viet. c. 87, s. 27. 

Dormant claim, a claim in abeyance. 

Dormant partners, those whose names are 
not known or do not appear as partners, but 
who nevertheless are silent partners, and par- 
take of the profits, and thereby become partners, 
either absolutely to all intents and purposes, 
or at all events in respect to third parties. 
Dormant partners, in strictness of language, 
mean those who are merely passive in the 
firm, whether known or unknown, in contra- 
distinction to those who are active and conduct 
the business of the firm, as principals. Un- 
known partners are properly secret partners; 
but in common parlance they are usually 
designated by the appellation of dormant 
partners. They are held responsible as part- 
ners until retirement to third parties, although 
they may not be so chargeable inter sese . — 
Story on Partnership^ 95, 113, 155, 350; 
Gow on Partnership ; Colly er on Partnership. 

Dormiunt aliquando leges^ nunquam mori- 
untur . — 2 InsU 161. — (The laws sometimes 
sleep, never die.) 

Dorture [contracted from domiiture~\^ a 
dormitory ; a place to sleep in. 

Dos rationahilis vel legitima est cujuslibet 
mulieris de quocunque tenemento tertia pars 
omnium terrarum et tenementorum^ quee vir 
SUU8 tenuit in dominio suo ut de feodoy ^c.-— 
Co. Litt. 336. — (Reasonable or legitimate 
dower belongs to every woman of a third 
part of all the lands and tenements of which 
her husband was seised in his demesne, as 
of fee, &c.) 

Dos de dote peti non dehet. — 4 Co, 122.«— 
(Dower from dower ought not to be sought.) 

Dossale, hangings of tapestry. 

Dotal, relating to the portion of a woman ; 
constituting her portion; comprised in her 
portion. 

Dotation, the act of giving a dowry or 
portion ; endowment in general 


Dote aaai g n a n d a, a writ that lay for a 
widow, where it was foimd by office that the 
king’s tenant seised of lands in fee, or fee-tail, 
at his deatli^ and that he held of the king in 
chief, &c. — F, N, B, 26; Beg. Orig. 297. 

Dote unde nihil habe^ a writ of dower that 
lies for the widow against the tenant, who 
bought land of her husband in his lifetime, 
whereof he was solely seised , in fee-simple or 

fee-tail, and of which she is dowable 

F. N. B, 147. 

Doti lex favet; pramium pudoris est, ideb 
parcatur. — Co, Litt. 31. — (The law fevors 
dower ; it is the reward of chastity, therefi>re 
let it be preserved.) 

Dotis administratione, admeasurement of 
dower, where the widow holds more than her 
share, &c. 

Double avail of marriage, the double of the 
value of the vassal’s wife’s tocher, due to the 
superior, when the vassal refused a wife equal 
to him and offered by the superior ; but this 
was modified to three years’ rent of the vassal’s 
free estate . — Scotch Law. 

Double complaint, a grievance made known 
by a clerk or other person, to the archbishop 
of the province against the ordinary, for delay- 
ing or refusing to do justice in some cause eccle- 
siastical, as to give TOntence, institute a clerk, 
&c. It is termed a double complaint, because 
it is most commonly made' against both the 
judge and him at whose suit justice is denied 
or delayed ; the effect whereof is, that the arch- 
bishop taking notice of the delay, directs his 
letters, under his.authentical seal, to all clerks 
of his province, commanding them to admonish 
the ordinary, within a certain number of days, 
to do the justice required, or otherwise to ap- 
pear before him or his ofiicial, and there allege 
the cause of his delay ; and to signify to the 
ordinarj’^ that if he neither perform the thing 
enjoined, nor appear and show causeagainst it, he 
himself, in his court of audience, will forthwith 
proceed to do the justice that is due.>— CWe/. 

Double or treble costs. The true mode of 
estimating the amount of double costs was, first 
to allow the successful party the single costs, 
including the expenses of witnesses, cotmsels* 
fees, &c., and then allow him one-half of tiie 
amount of the single costs, without deducting 
counsels’ fees, &c. Treble costs consisted of 
the single costs, half of the single costs, and half 
of that half. But these costs are repealed by 
5 & 6 Viet. c. 97, which enacts that the succeaa- 
ful party shall be entitled only to full and rea- 
sonable costs, to be taxed by the proper officer, 
which taxation shall, as in ordinary caros, be 
subject to review. 

By 13 & 14 Viet. c. 61, s. 18, *if anypar^ 
shall sue another in any county court for any 
debt or other cause of action for which he ham 
already sued him, and obtained judgment^ in 
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any other court, the proof of such former suit 
having been brought and judgment obtained 
may be given, and the party so suing shall not 
be entitled to recover in such' second suit, and 
shall be adjudged to pay three times the cost 
of such second suit to the opposite party.’ 

Double, or treble damages, are given, in 
some cases, by particular statutes, but at com- 
mon law the damages are always single. They 
are not reckoned in the same manner as double 
and treble costs, but arithmetically. 

Double entry, a term among merchants to 
signify that books of account are kept in such 
a manner that they present the debit and credit 
of every transaction. It is used in contradis- 
tinction to single entry. 

Double-distilled equity, the mortgage of an 
equity of redemption. — Cook v. Gregson^ 4 
W. R. 582 (1856). 

Double insurance, w^here a person, being fully 
insured by one policy, effects another on the 
same subject with other insurers, he may re- 
cover the amount of his actual loss against 
either set of insurers. Put as insurance is 
a contract of indemnity only, the law will not 
allow him to recover beyond that amount ; and 
if he obtain full satisfaction upon either of his 
policies, the under-writer;^ upon this are enti- 
tled to contribution from the underwriters 
upon the other. If the policies are of the same 
date, all the undenvriters on the several poli- 
cies are equally bound to return to the assured 
the premiums paid by him for the sum insured 
above the value of the subject matter of insur- 
ance in proportion to their* subscription, but 
if of different dates, and the amount insured in 
the first set of policies is not equal to the value 
of the subject matter, the underwriters on the 
last set of policies are alone liable for a return 
of tlie premium.— Pet?*/: on Insurance^ 422 ; 
1 Arnold on Insurance^ 345, et seq. 

Double pleading. This is not allowed either 
in the declaration or subsequent pleadings. Its 
meaning with respect to the former is, that the 
declaration must not, in support of a single 
demand, allege several distinct matters, by any 
one of which that demand is sufficiently sup- 
ported. With respect to the subsequent plead- 
ings, the meaning is, that none of them is to 
Contain several distinct answers to that which 
preceded it ; and the reason of the rule in each 
case is, that such pleading tends to several 
issues in respect of a single claim. 

The object of this rule being to enforce a 
single issue upon a single subject of claim, ad- 
mitting of several issues, where the claims are 
distinct, the rule is accordingly carried no 
further than this in application. The declara- 
tion, therefore, may, in support of several 
allege as many distinct matters as are 
vil^tpectively applicable to each. So the plea, 
;^^ugh;^ must not contain several answers to 


the whole of the declaration, may nevertheless 
make distinct answers to such parts of it as relate 
to different matters of claim or complaint ; the 
power, however, of alleging in a plea distinct 
matterS|:in answer to such parts of the declara- 
tion as relate to different claims, seems to be 
subject to this restrictibn — that neither of the 
matters so alleged be such as would alone be a 
sufficient answer to the whole. So in the repli- 
cation and other subsequent parts of the series, 
a severance of pleading may take place in res- 
pect of several subjects of claim or complaint. 

A pleading will be double that contains seve- 
ral .answers, whatever be the class or quality of 
the answer. Matter will suffice to make a plead- 
ing double though it be ill ]deaded, but matter 
immaterial cannot operate to make a pleading 
double. No matter pleaded only as a necessary 
inducement to another allegation will operate 
to make a pleading double, that is, no matters, 
however multifarious, will operate to make a 
pleading double, that together constitute but 
one connected proposition or entire point.— 
Step. Plead. 285. 

Double rent. By 11 Geo. II. c. 19, s. 18, 
it is enacted, that in case any tenant or tenants 
shall give notice of his, her, or their intention 
to quit the premises, and shall not accordingly 
deliver up the possession thereof at the time in 
such notice contained, the said tenant or tenants, 
his, her, or their executors or administrators, 
shall, from thenceforward, pay to the landlord 
double the rent or sum which he, she, or they 
should otherwise have paid. ^ tenant who has 
given notice, and paid double rent, may quit 
without fresh notice. The acceptance of single 
rent, which has accrued due subsequently to the 
notice, is, it seems, a waiver of the landlord’s 
right to double rent, although it does not neces- 
sarily imply that the tenancy should continue. 
The double rent is recoverable either by dis- 
tress or action at law. See WoodfalVs Landlord 
and Tenant and Smith's Landlord and Tenant, 
Double value. By 4 Geo. 11. c. 28, s. 1, it 
is enacted, that if any tenant or tenants for life, 
or tenants for years, or persons coming in under 
or in collusion with them, hold over any lands, 
tenements, or hereditaments, after the deter- 
mination of their estates, after demand made, and 
notice in writing given, for delivering the pos- 
session thereof, by the landlord, or the person 
having the reversion or remainder therein, or 
his agent thereunto lawfully authorised, ifnch 
tenant or tenants so holding over shall pay to 
the person so kept out of possession, at the rate 
of double the yearly value of the lands, tene- 
ments, and« hereditaments so detained^ ft}r so 
long a time as the same are detained ; tk> be 
recovered by action of debt, against which re- 
covery there shall be no relief in equity. $ee 
WoodfalVs Landlord and Tenant and Smith's 
Landlord and Temnt. 
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Bonble vouoher, when a re^vety was had, 
and an estate of freehold was first conveyed to 
any indifferent person against whom the praecipe 
was brought, and then he vouched the tenant- 
in-tail, whovouched over the common vouchee. 
For if a recovery were had immediately against 
a tenant-^in-tail, it barred only the estate in the 
premises of which he was then actually seised, 
whereas, if the recovery were had against 
another person, and the tenant-in-tail were 
vouchee, it barred every latent right and 
interest which he might have in the lands re- 
covered. — 2 Bl. Com, 359. Recoveries were 
abolished by 3 & 4 Wm. IV. c. 74. 

Double waste. When a tenant, bound to 
repairs, suffers a house to be wasted, and then 
unlawfully fells timber to repair it, he is said 
to commit double waste. 

Doubles, letters-patent. — Cowel. 

Doubtful sex. The ancients liave several 
fables founded on the idea of the union of the 
qualities of the male and female in the same 
individual. One of the personages who was 
supposed to be thus endowed was named Her- 
maphroditus, i. e. Mercurio Venus (for ’Epprjg 
is Mercury, and is Venus), because, 

according to the classic fable, he was the 
son of Mercury by his sister Venus. In 
the woods where he frequently hunted a 
nymph called Salmacis lived, who greatly ad- 
mired him, for he was very beautiful, but a 
great woman-hater. She often tempted the 
young man, but was often repulsed, yet she did 
not* despair. S^e lay in ambush at a fountain 
where he usually came to bathe, and when he 
was in the water she also leaped in ; but •she 
could not overcome his extraordinary modesty. 
Thereupon, it is said, she prayed to the gods 
above, that the bodies of both might become 
one, which was granted. Herniaphroditus was 
amazed when he saw this change of his body ; 
and desired that, for his comfort, some other 
person might be like him. He obtained his 
request ; for whoever washed himself in that 
fountain (called Salmacis, in the country of 
Caria) became an Hermaphrodite, that is, had 
both sexes. — Ovid's Metam. 1. 4. 

From this modest youth, then, came the term, 
as applicable to this class of beings. The re- 
searches of modern anatomists have completely 
set at rest the long-debated question of her- 
maphroditism, in the vulgar acceptation of the 
word. It is anatomically and physiologically 
impossible. Yet is it equally well established 
that many cases of extraordinary mal-forma- 
tion have occurred, but they are either males, 
with, some unusual organisation or position of 
the urinary or generative organs, or females 
with an enlarged clitoris, or prolapsed uterus; 
0^ individuals in whom the generative organs 
have not produced their usi^ effect in infiu- 
encing the development of the body. Thus it 


is evident that instead of combining the powers 
of both sexes, they are for the most part inca^ 
pable of exerting any sexual function. 

Yet the prejudices of ancient nations seem to 
have marked these unfortunate individuals as 
objects of persecution, and to have subjected 
them to the operation of the most absuid and 
cruel laws. Diodorus mentions that they were 
burnt by the Athenians and Romans. At 
an early period of Roman history a law was 
enacted that every child of this description 
should be shut up in a chest and thrown into 
the sea ; and Livy gives an instance, where, on 
some difficulty with respect to the sex of a nowly- 
bom infant, it "was directed to be thrown into 
the sea — tanquam faedum et turpe prodigiutn* 
Ijivi/,xxyn. 37 ; Eutropius^ iv. 36. The Jewish 
Talmud, we are told, contains many ordinances 
founded on the apparent predominance of sex. 
The canon and civil laws have also many enact- 
ments concerning them. An old French law 
allowed them great latitude. It enacted that 
they should choose one sex, and keep to it. The 
Hindoo Institutes of Menu provide for singular 
contingencies. — The Chinese^ by Davis^ vol. i., 
p. 221. These absurd notions and practices 
have now disappeared ; but the subject is im- 
portant on many qi^counts, as these unusual 
deviations often render the sex of an individual 
doubtful, and impose even on professional men. 

Our common law on this subject is thus lud 
down : a monster having deformity in any part 
of its b^dy, yet if it have human shape, may 
inherit. And every heir is either a male, or a 
female, or an hertnaphrodite, that is, both male 
and female. And an hermaphrodite, who is 
also called androgynus^ shall be heir either as 
a male or female, according to that kind of sex 
which prevails, and accordingly it ought to be 
baptized. The same rule — hermaphroditus tarn 
masculo quam feeminae comparatur secundum 
prcevalescentiam sexus incalescentis — guides in 
cases concerning tenants by the courtesy.— 
2 BL Com. 247. 

M. St. Hilaire remarks that ‘ legislation, ad- 
mitting only two grand classes of individuals 
on whom it imposes duties, and grants different 
and almost opposite rights, according to their 
sex, does not truly embrace the entire of the 
cases; for there are subjects who have really no 
sex, such as neuter hermaphrodites, and herma- 
phrodites mixed by superposition ; and on the 
other hand, certain individuals, the bisexual 
hermaphrodites, who present the two s^es 
united in the same degree .’ — Lancet (vl, 
vol. xii., p. 48. 

Dow [fr. do, Lat,], to give or endow. 

Dow-purse. A considerable sum of mon^ 
anciently put into a plate, and presented by 
the bridegroom to the bride on the wedding 

night as a soii; of purchase of h^ person *Old 

Scholiast. This custom was not peculiar to 
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Borne; it obtained among the Greeks (opOptov 
Swpov) likewise, as among the Jews, and is fi>und 
among many eastern nations. It also prevailed 
under the name of morgenffabej or morning 
present, over a great part of the north of Eu- 
rope, where some faint traces of it are still to be 
found ; and something of the kind was custom- 
ary in many parts of England, and perhaps is 
so still under the name of dow-purse. — Stock. 
Juv. 128. 

Bowable, entitled to dower. 

Dowager, a widow endowed. 

Dowager queen, the widow of the king. As 
such she enjoys most of the privileges belong- 
ing to her as queen consort. It is not treason 
to conspire her death or violate her chastity, 
because the succession to the crown is not 
thereby endangered. No man, however, can 
marry her without a special license from the 
sovereign, on pain of forfeiting his lands or 
goods. — 1 Bl. Com. 233. 

Dower [fr. dos dotiSj Lat., a marriage-gift ; 
dotarCf douer^ Fr., endow, to furnish with a 
marriage portion. Dotarium^ M. Lat., dotaire^ 
prov. ; douaire^ Fr., a dowry or marriage provi- 
sion ; douairierCy a widow in possession of her 
portion, a dowager], the right which a wife 
(not being an alien, unless she be naturalised 
or made a denizen) has in the third part of 
the lands and tenements of which her husband 
dies possessed in fee-simple, fee-tail-goneral, or 
as heir in special tail, which she holds from and 
after his decease, in severalty by metes and 
bounds, for her life, whether she have issue by 
her husband or not, and of what age soever she 
may be at her husband'.s decease, provided she 
be past the age of nine years. 

The circumstances necessaiy to create dower 
are : 1st, marriage, which must be duly cele- 
brated between parties canonically qualified to 
enter into such a contract, in conformity to the 
maxim, uhi nullum matrimonium^ ibi nulla dos. 
But if the marriage be dissolvable, and it be 
not annulled in the lifetime of the husband, the 
widow will be entitled to her dower. The fact 
of marriage is proved by the bishop’s certifi- 
cate ; 2nd, the husband must be seised in law 
of the estate out of which the wife claims dower, 
if the marriage were Solemnised on or before the 
let January, 1834, but seisin is since rendered 
unnecessary by the Dower Act, which shall 
be presentiy explained; and 3rd, the wife’s 
estate is consummated by her husband’s death. 

The original law of dower became among 
our ancestors, with the increase of alienation, 
highly inconvenient and obstructive of the free 
course of oonveyances. The legislature, by the 
27 Hen. VIII. c. 10 (the Statute of Uses), set 
iabottt a method of diminishing the evil by pro- 
viding njotniure in lieu of dower. By effect of 
statute tto^^dow can claim both jointure 

in its strict accepta- 


tion, meant a joint estate, limited to both hus- 
band and wife; but it is now understood to 
be a sole estate limited only to the wife. To 
a strict legal jointure these six things are 
requisite: — 1. The provision for the wife 
must take effect in possession or profit im- 
mediately after the husband’s death; 2. It 
must be for her own life at least, and not pour 
autre vie^ or for any term of years, or for any 
smaller estate. But the widow will be bound 
by the acceptance of a precarious interest if 
she were adult at the time she agreed to the 
jointure ; 3. It must be made to herself and 
no other in trust for her ; 4. It must be made 
in satisfaction of the whole, and not of part of 
her dower ; 5. It must be either expressed or 
averred to be in satisfaction of dower ; and 6. 
It may be made either before or after marriage ; 
if made after marriage, she may waive it, and 
claim her dower, unless it be provided by act of 
parliament. 

But this statutable bar was found highly in- 
convenient, and recourse was had to many in- 
genious devices to prevent or defeat dower, 
but they were all more or less imperfect, and 
at length gave way to the universal practice of 
making an artificial form of conveyance, which 
obtained the name of a conveyance to uses to 
bar dower. The land was conveyed to such 
uses as the owner should appoint, and, in de- 
lault of appointment to him for life, and on the 
determination of his estate in his lifetime, to a 
trustee and his heirs for the li^ of the owner in 
trust for him, and on the determination of the 
estate of the trustee, to the owner and his heirs. 

An equitable bar of dower was deemed suffi- 
cient as between vendor and purchaser ; as if a 
wife contract before marriage to relinquish her 
dower, either in consideration of a substituted 
provision, or of marriage, which is valuable in 
itself, and the highest consideration known to 
the law. 

‘ The general result is,’ as the Real Property 
Commissioners reported, ‘ that the right to 
dower exists beneficially, in so few instances, 
that it is of little value considered as a provi- 
sion for widows, and we believe it may be con- 
fidently asserted that it is never calculated on 
as a provision by females who contract mar- 
riage, or their friends : yet there is so much of 
uncertainty in the modes by which dower is 
prevented, that the actual or possible existence 
of the right is a very frequent and serious im- 
pediment to the transfer of property, and idle 
ascertaining in each case that it does not exist 
in the widows of any of the persons through 
whom the property has passed, or procu^g 
the necessary acts to be done for prev^ting 
or barring it, where it does or inay exist,, oep 
securing the future production of the evid^ce 
of its non-existence, are the caus^ of firequeu^ 
and great delay and expense attending kudh 
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transferB. Tlius where there is no person who 
can derive any benefit firom the law of dower, 
that law exists often as a clog to the transfer of 
property, sometimes as a legal pretext for de- 
laying the performance of a contract, and some- 
times as the inevitable cause of, or a mischiev- 
ous temptation to, litigation. Generally we 
conceive that the right to dower may be said 
to exist to the injury of proprietors and pur- 
chasers, and to a comparatively small extent 
for the benefit of widows, and to some extent 
also to their injury, in leading them into, or 
involving them in, litigation. 

* The true principle (as we think) on which 
the law of dower was originally established, and 
on which it has a claim on the grounds of jus- 
tice and policy (without sacrificing the general 
convenience) to be supported, is, that it should 
be considered as that interest in an estate of 
inheritance which the law takes from the heir 
of a deceased proprietor for the support of his 
widow, whose claims, in natural justice and 
policy, appear to stand at least on an equal 
footing with the claims of the heir ; it is so far 
analogous to the provision Avhich a law estab- 
lished in more modern times has made for the 
widow out of the husband’s personal estate un- 
disposed of by his will. By combining this 
principle with another of high and perhaps 
paramount importance, a principle which the 
laAV has carefully established almost to its fullest 
extent, viz. that a right of alienation should be 
inseparably incident to property of every de- 
scription, we thliik that the law of dower may 
be put on a footing more beneficial on the whole 
to widows, and free fi-om nearly all the present 
inconveniences and mischiefs.’ 

This rejK)rt led the way to the passing of the 
Dower Act, 3 & 4 Wm. IV. c. 105, which 
places a wife’s right to dower entirely at the 
mercy of her husband. 

The first section is the glossary clause, and 
enacts ‘ that the words and expressions herein- 
after mentioned, which in their ordinary signi- 
fication have a more confined or a different 
meani%, shall, in this act, except where the 
nature of the provision or the context of the 
act shall exclude such construction, be inter- 
preted as follows : — 

* “ Land,” to extend to manors, advowsons, 
messuages, and all other hereditaments, whether 
corporeal or incorporeal (except such as are not 
liable to dower), and to any share thereof. 

* Every word importing the singular number 
only, to extend and be applied to several per- 
^ns or things, as well as one person or thing. 

^ When a husband dies beneficially entitled 
tb any Iwd for an interest not dowable at law, 
and such interest, whether wholly equitable^ or 
partly legal and partly equitable^ is an estate of 
inheiifimce in possession, or equal thereto 
(other than estate in joinb>tenancy), his widow 


is entitled, m eqtUty^ to dower out of the same 
land (s. 1 ).* 

This section has abolished a great anomaly. 
Dower is considered as a mere legal right, and 
did not attach unless the husband was, during 
the coverture, solely seised in possession of the 
legal inheritance ; it was held, therefore, that 
equity ought not to create the right where it 
did not subsist at law, and that a wife was not 
dowable of a trust estate. Yet a man might 
then, as now, be tenant by the courtesy of his 
deceased wife’s trust estate ; a seemingly partial 
diversity, for which Lord Chancellor Talbot 
stiid he could see no reason, but which, as he 
found it settled, he did not feel himself at 
liberty to correct (3 P. Wms, 234). This dis- 
tinction is abolished, and dower is made to 
attach, in equity, upon the beneficial interest 
in possession of a sole owner of the inhexit- 
aiice, whether the ownership be exclusively 
equitable, or be in part composed of a 1^^ 
estate enjoyed beneficially. 

The widow is not entitled to dower out of 
the estates of joint-tenants, because of the 
right of survivorship. 

When a husband shall have been entitled to 
a right of entry or action in any land, and his 
widow would be eyj;itled to dower out of the 
same if he had recovered possession thereof,^ 
she shall be entitled to dower out of the same, 
although her husband have not recovered pos- 
session thereof, provided the dower be sued fi>r or 
obtained^ ^within the period during which such 
right of entry or action might be enforced (s. 8). 

Before this act a seisin was necessaiy, as we 
have seen, but a seisin in law was sufiScient, i.e. 
where the inheritance in lands and heredita- 
ments, of which a man died seised or possessed, 
descends upon his heir, who dies before entry 
or possession ; if the heir had left a widow she 
would have had dower. 

No widow shall be entitled to dower out of 
any land which shall have been absolutely die- 
posed of by her husband in his lifetime or by 
his will (s. 4). All partial estates and intenr- 
ests, and all charges created by any dispoffl-^ 
tion or will of a husband, and all debts, incum- 
brances, contracts, and engagements to which hia 
land shall be subject or liable, are valid and 
effectual as against the right of his widow to 
dower (s. 5). A widow shall not be entitled to 
dower out of any land of her husband when, 
in the deed by which it was conveyed to hixn> 
or by any deed .executed by him, it shall be 
declared that his widow shall not be entitled to 
dower out of such land (s. 6), A widow 
shall not be entitled to dower out of any land 
of which her husband shall die wholly or! par- 
tially intestate, when^ by his will he declares las 
intention that she sliall not be entitled to 
dower out of such land, or out of any of his 
land (s. 7). The widow^s right to dower shall 
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be subject to^ imy conditions, restrictions, or 
directions, wmch shall be declared by her hus- 
band’s will (s. 8). Where a husband devises 
any land out of which his widow would be en- 
titled to dower if the same were not so devised, 
or any estate or interest therein, to or for the 
benrat of his widow, she shall not be entitled 
to dower out of or in any land of her husband, 
iiTilftSft a contrary intention appear by the will 
(s. 9). 

These sections contain the essential altera- 
tions made by this act, and put the widow’s 
dower altogether in the husband’s power. It 
used to be a principle, that, after a title to 
dower had once attached, it was not in the 
power of the husband alone to defeat it by any 
act in the nature of alienation or charge, 
whether voluntarily, as by deed or will, or in- 
voluntarily, as by bankruptcy, &c. and that, 
therefore, all interests created by the husband 
after the attachment of title to dower, were 
voidable as to that part of the land which was 
recovered in dower. 

The fourteenth section enacts, ‘ that this act 
diall not extend to the dower of any woman 
who diall have been, or shall be, married on or 
before the 1st January, 1834, and shall not 
give to any will, deed, contract, engagement, 
or charge executed, entered into, or created 
before the said lat January, 1884, the effect of 
defeating or prejudicing any right to dower.’ 

There is great obscurity in this section, and 
it gave rise to two serious questions : ) Whe- 

ther a title to dower was within the Fines and 
Recoveries Act, so that a woman married on or 
before the 1st January, 1834, could extinguish 
her title by a deed acknowledged under the 
act ? and it has been long settled that, in every 
case requiring the wife’s conveyance, the sub- 
stituted assurance, under the 3 & 4 Wm. IV. 
c. 74, applies. (2) Whether the dower of a 
woman married on or before 1st January, 1834, 
out of lands purchased by the husband after 
that day, may be excluded by a declaration, 
alienation, &c., under the Dower Act? The 
sound opinion seems to be, that the new law 
was made exclusively for women married after 
the Ist January, 1834, and, therefore, inas- 
much as the titles to dower, attaching after Ist 
January, 1834, of women married on or before 
that day, cannot be defeated by a declaration 
or otherwise, under this act ; it follows, as a 
reasonable consequence, that such women can- 
not claim dower out of equitable estate under 
the second section of this act. This saving 
clause, which continues to a large class of wives 
the old provisions, will have the effect of pro- 
longing the practice of inserting limitations to 
prevent dower, in order to render the fact of 
inarriage on or before the Ist January, 1834, 
immaterial to the future title. In practice, the 
to prevent dowar are inserted 


together with the declaration. Mr. Feame in- 
vented these uses.— Rem, 347. 

The tenth section enacts, that no gift or be- 
quest made by any husband to or ft>r the 
benefit of his widow, of or out of his personal 
estate, or of or out of any of his land mt liable 
to dower, shall defeat or prejudice her right to 
dower, unless a contrary intention be declared 
by his will. 

Acceptance of a bequest of personalty neithm* 
did, nor, since this act, does, operate in bar of 
dower, unless an intention to that effect can be 
unequivocally established. See Ayres v. Wil- 
son, 1 Ves. sen. 230. 

Nothing in the act prevents any Court of 
Equity enforcing nny covenant or agreement, 
entered into by or on the part of the husband 
not to bar his widow’s right to dower out of his 
lands, or any of them (s. 11) ; so that it should 
be ascertained by a purchaser of an estate free 
of dower, under this act, that the vendor has 
not entered into any agreement not to bar his 
widow’s dower. 

Nothing in the act is to interfere with 
any rule of equity by which legacies be- 
queathed to widows, in satisfaction of dower, 
are entitled to priority over other legacies 
(s. 12). 

The principle alluded to in this clause is, that 
where a general legacy is given in consideration 
of a debt owing to the legatee, or of his relin- 
quishing any right or interest, inasmuch as 
such a bequest cannot be treated as a bounty, 
like other bequests, but as the* purchase-money 
for such right or interest, payment of it will be 
prcfeiTed to any other general legacies, which 
are merely voluntary, and, therefore, a legacy 
given to a widow in satisfaction of dower does 
not, in the event of a deficiency of assets, abate 
in proportion to the other legacies. This prin- 
ciple, however, only applies to cases where, on 
the testator’s death, his widow is entitled to 
dower. 

No widow is now entitled to dower ad ostium 
ecclesice, or ex assensu patris (s. 13). 

The right to dower is consummated t^n the 
husband’s death, but the widow has no estate 
in the lands until the heir assign the dower, un- 
less the precise portion of land has been parti- 
cularly specified. If the property be capable 
of division, and held by the husband in seve- 
ralty, dower must be assigned by metes and 
bounds, but if otherwise, it must be done in a 
special and certain manner. If the heir or terre- 
tenant refuse to assign the dower, the widow 
has several remedies for recovering it. Where 
no dower has been assigned, the writ of dower 
unde nihil habet will lie, but if any part have been 
assigned, the jvrit of dower will lie. The widow 
may file a biU in Chancery, for she labors 
under so many difi&culties at law, from the em- 
barrassment of trust terms and other matters, 
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that equity will fully assist her not only in 
establishing her right at law^ but also in com- 
pletely relieving her when such right is ascer- 
tainea. 

No arrears of dower, nor any damages on ac- 
count thereof, are recoverable by action or suit, 
for more than six years next before the com- 
mencement of sucn action or suit, by 3 <& 4 
W m. IV. c. 27, s. 40. But the action, it appears, 
may be brought within sixty years after right 
accrued. 

Dower nnde nihil habet, Writ of^ the 
remedy for a widow to whom no dower had 
been assigned within the time limited by law. 
— 3 Bl, Com. 183. Abolished by ‘ The Com- 
mon law Procedure Act, 1860 ’ (23 & 24 Viet, 
c. 126), s. 26. 

Dower, Writ of right of the remedy for a 
widow who had been deforced of part of her 
dower . — ^ Bl. Com. 183. Abolished by ‘The 
Common Law Procedure Act, I860’ (23 & 24 
Viet. c. 126), s. 26. 

Dowl and deal [fr. dal., Brit., divisio, from 
dcelan., Sax., whence dealing~\, a division. 

Dowle Stones, stones dividing lands, &c.-— 
Cowel. 

Downing Street Public Offices Extension 
Act, 18 & 19 Viet. c. 95, extended by 22 Viet, 
c. 19. 

Dowress, a widow entitled to dower. 

Dowry [dos mulieris, Lat.], otherwise called 
maritagium, or marriage goods, that which the 
wife brings the husband in marriage. This 
word should ndt be confounded with dower. — 
Co. Litt. 31. 

Dozein, a territory or jurisdiction. See De- 

CINERS. 

Dozen peers, twelve peers assembled at the 
instance of the barons, in the reign of Henry 
III., to be privy counsellors, or rather conser- 
vators of the kingdom. 

Draco Eegis, the standard ensign or military 
colors borne in war by our ancient kings, 
having the figure of a dragon painted thereon. 
Rog. Hoved. 1191. 

Draft, or Draught, a bill drawn by one 
person upon another ft)r a sum of money ; an 
order in writing to pay money ; also a rough 
copy of a legal document, &c., to be settled 
previously to a feir copy being made for en- 
grossment. 

Dragoman, an interpreter in the East. 
Drauiage of settled estates. By 8 d; 9 
Viet. c. 56, which repealed 3 & 4 Viet. c. 55, 
the owners of limited interests in settled estates 
may apply to the Court of Chancery by petition 
fmr leave to make permanent improvements 
therein, ‘ by draining the same with tiles, stones, 
or other durable materials; or by warping, 
irrigation, or embankment in a permanent 
iaanner, or by erecting any buildings thereon 
of a permanent kind, incidental or consequential 
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to such draining, warping, irri^tion, or em- 
bankment, and immemately connect^ there- 
with.’ The Court of Chancery, upon such an 
application, and proof that the mbney advanced 
has been duly expended, may make a charge 
on the inheritance, to be repaid by equal annual 
instalments, not less than 12 nor more than IS 
in number, with interest thereon, in the mean- 
time, payable half-yearly ; or in the case of 
buildings, by equal annual instalment^ not 
less than 15, nor more than 25 in number. As 
to the course of proceeding in Chaneexy, see 
Orders 4th March, 1846. 

By the Public Money Drainage Acts, tenants 
for life, and other OAvners of land, may obtain 
advances from governmentfor works of drainage, 
Avhich may be completed within five years; 
such advances to be repaid by a rent-chaige 
on the land, after the rate of 6/. 10«. rent-charge 
for every 100/. advanced, and to be payable for 
the term of twenty-two years. 9 & 10 Viet, 
c. 101, explained and amended by 10 Viet, 
c. 11 ; 10 & 11 Vict.c. 38; 11 & 12. Viet, 
c. 119 ; 13 Viet. c. 31 ; and 19 Viet. c. 9. By 
the Private Money Drainage Act, 1849, 12 & 13 
Viet. c. 100, amended by 19 & 20 Viet. c. 9, 
the owner of any land in Great Britain or Ire- 
land may, with the sanction of the Inclosure 
Commissioners for ^Ingland and Wales, borrow* 
or advance money for the improvement of euch 
land by works of drainage, such money, with 
interest, not exceeding five per cent, per annum, 
to be charged on the inheritance of the land, 
by way*6f a rent-chai^e, which is to be per- 
sonal estate, for the term of twenty-two 
years. 

Drana, or Drecca, a drain or water-course. 
See also 24 & 25 Viet. c. 133. 

Drapery \^pannariaj Lat.J, used as a head 
in our old statute books, and extended to the 
making and manufiicturing of all sorts of woollen 
cloths. ^ 

Drawback, a term used commerce to 
signify the remitting or paying back upon the 
exportation of a commodity of the duties pre- 
viously paid on it, 

A drawback is a device resorted to for en- 
abling a commodity affected by taxes to be 
exported and sold in the foreign market on^ the 
same terms as if it had not been taxed at all. 
It differs in this from a bounty, that the latter 
enables a commodity to be sold abroad for Uas 
than its natural cost, whereas a drawback enables 
it to be sold exactly at its natural cost. ‘ Draw- 
backs,’ as Dr. Smith has observed, ‘do not oc- 
casion the exportation of a greater quahti^ of 
goods than would have been exported had no 
duty been imposed. They do not tend to tum^ 
towards any particular employment a greater 
diare of the capital of the country than would 
go to that employment of its own accord, but 
only to hinder the duty from driving a^y any 
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jMHPt of lliat share to other employmente. They 
tend not to overturn that balance which natu- 
rally establi^es itself among all the various 
employments of the society, but to hinder it 
from being overturned by the duty. They tend 
not to destroy, but to preserve, what it is in most 
cases advantageous to preserve — the natural 
division and distribution of labor in the so- 
ciety.’ Were it not for the system of drawbacks 
it woiHd be impossible, unless when a country 
enjoyed some very peculiar facilities of produc- 
tion, to export any commodity that was more 
heavily taxed at home than abroad. Hut the 
drawback obviates this difficulty, and enables 
merchants to export commodities loaded at 
home with heavy duties, and to sell them in 
the foreign market on the same terms as those 
fetched from countries where they are not taxed. 

Most foreign articles imported into this coun- 
try may be warehoused for subsequent exporta- 
tion. In this case they pay no duties on being 
imported ; and, of course, get no drawback on 
their subsequent exportation. 

Sometimes a drawback exceeds the duty or 
duties laid on the article; and in such cases 
the excess forms a real bounty of that amount, 
and should be so considered. 

It is enacted by 3 & 4 ^m. IV. c. 52, that 
no drawback or bounty shall be allowed upon 
the exportation fi’om the United Kingdom of 
any goods, unless such goods shall have been 
entered in the name of the person who was the 
real owner thereof at the time of eptry and 
shipping, or of the person who had actually 
purchased and shipped the slime, in his own 
name and at his own liability and risk, on com- 
mission, according to the practice of merchants, 
and who was and shall have continued to bo 
entitled in his own right to such drawback or 
bounty except in the cases therein-after pro- 
vided for (s. 86). 

No drawback i^all be allowed upon the ex- 
portation of any goods, unless such goods be 
shipped within three years after the payment 
of the duties inwards thereon. And no deben- 
ture for any drawback or bounty upon the ex- 
portation of any goods shall be paid after the 
ex^ratioh of two years from the shipment of 
such goods ; and no drawback shall be allowed 
upon any goods which, by reason of damage or 
decay, shall have become of less value for home 
use than the amount of such drawback ; and 
all goods so damaged, which shall be cleared 
for drawback, shall be forfeited ; and the person 
who caused such goods to be so cleared shall 
forfeit 200/., or treble the amount of the draw- 
back, at the option of the commissioners of 
^customs (s. 90). 

No drawback or bounty shall be allowed upon 
1 goods exported and cleared as being press- 
pa^i^ ujoless th^ quantities and the qualities 
A same be vevifled by oath df the master 


packer thereof, or, in case of his unavoidable 
absence, by oath of his foreman (s. 98). 

No goods cleared for drawback or bounty, or 
from any warehouse, shall be carried to be put 
on board ship for exportation, except by a per- 
son authorised for that purpose by license of 
the commissioners of customs (s. 94). 

Braw-latches, thieves, robbers, wasters, and 
roberdsmen — 5 Edw. III. c. 14 ; 7 Ric. II. c. 5. 

Drawee, the person on whom a bill of ex- 
change is drawn, who is called, after acceptance, 
the acceptor. 

Drawer, the person making a bill of exchange 
and addressing it to the drawee. 

All persons of age, and of sound mind and 
understanding (or compotes mentis)^ females as 
well as males (but not a married woman,' except 
by the authority of her husband, or where her 
husband is under some civil incapacity), alien- 
friends, trustees, agents, guardians, executors 
and administrators, and other persons acting 
en autre droit, partners, acting within the scope 
of the business of the partnership, and corpora- 
tions, acting through the instrumentality of an 
agent, for purposes and objects authorised by, 
and within the scope of, their charters, and 
a fortiori, if express authority is given to them, 
may become drawers or other parties to bills 
of exchange. 

Dreit. Droit, which see. 

Drenches, or Drenges, tenants in capite. 
They are said to bo such as, at the coming of 
William the Conqueror, being ^ut out of their 
estates, were afterwards restored to them, on 
their making it appear that they were the true 
ow’rfers thereof, and neither in auxilio or consilio 
against him. — Spelm. 

Drengage, the tenure by which the drenches 
or drenges held their lands. 

Drift of the Forest [agitatio animalium in 
forestd, Lat.], a view or examination of what 
cattle are in a forest, chase, &c., that it may be^ 
known whether it bo surcharged or not ; and 
whose the beasts are, and whether they are 
commonable. These drifts are made at certain 
times in the year by the officers of the forest ; 
when all cattle are driven into some pound or 
place enclosed, for the before-mentioned pur- 
poses, and also to discover whether any cattle 
of strangers be there, which ought not to com- 
mon. — Man. p. 2, c. xv. 

Drift-land, Drofland, or Diyfland, a yearly 
rent paid by some tenants for driving .cattle 
through a manor. — Encyc. Lond. 

Drince-lean, a contribution of tenants in the 
time of the Saxons towards a potation of 
ale, provided to entertain the lord or his 
steward. 

pnvers, &o. of public oarriagei. As to 

their misconduct, sec 2 & 8 Wm. IV. c. 120 ; 
6 & 7 Viet. c. 86, 8. 85 ; and 12 & 18 Viet. 
c. 92| 8. 22. 
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Drofdenn, a grove or woody place where 
cattle were kept. 

Droit [Fr.], right, justice, equity. There 
were many writs of droit or right \ised in our 
law, but they were all abolished by 3 & 4 
Win. IV. c. 27, except a writ of dower, or writ 
of dower 'unde nihil habet. 

Droits of Admiralty, the perquisites attached 
to the office of Admiral of England (or Lord 
High Admiral). Prince George of Denmark, 
the husband of Queen Anne and Lord High 
Admiral, resigned the rights to these droits to 
the Crown, for a salary, as Lord High Admiral, 
of 7,000^. a year. When the office was vacant, 
they belonged of right to the Crown. Of these 
I>erquisite.s, the most valuable is the right to 
the property of an enemy seized on the breaking 
out of hostilities. Large sums were obtained 
by the Crown on various occasions in the course 
of the last gi-eat war for the seizure of the 
enemy’s property, most of which, however, 
were eventually given up to the public service. 
In the arrangement of the Civil List, during 
the last two reigns, it was settled that whatever 
Droits of Admiralty accrued were to be paid 
into the Exchequer for the use of the public. 
The Lord High Admiral's right to the tenth 
part of the property captured on the seas has 
been relinquished in favor of the captors. 

Droit d’aubaine [^jus cdbinatus,! Ait., i. e. alibi 
natus, born elsewhere], in French law, a right 
of the king, entitling him, at the death of an 
alien, to all he was worth, unless he had a 
peculiar exernptioh. — Spehn. 

Droit-droit, or jus duplicatum, a double 
right, i. e. the right of possession joined witli 
the right of property, which makes a complete 
title to lands, tenements, and hereditaments. 
And when to this double right the actual j)os- 
session is also united, when there is, according 
to the cxpre.ssion in Fleta, juris et seisirar con- 
junctio, then, and then only, is the title to 
property completely legal. — 2 Jil. Com. 191). 

Droit ne done pluis que soitdemaunde . — 2 Inst. 
286. ( J ustice gives no more than is demanded.) 

Droit ne poet pas morier. — Jenk. Cent. 100. — 
(Right cannot die.) 

Droitural, relating to l ight. 

Dromoes, dromos, dromunda, ships of great 
burden; men-of-war. — Walsing. 1292. 

Droog, a fortified hill or rock. — Indian. 

Drovers, those that buy cattle in one place 
to sell in another. — Willes, 590. 

Dm, a thicket or wood . — Domesday Book. 

Dmnkenuess, intoxication with strong li- 
quor ; habitual inebriety. It is an offence against 
the public economy, and punishable by statutes 
4 Jac. 1. c. 5, and 21 Jac. 1. c. 7, ss. 1, 3, 
with the forfeiture of 5.9. to be paid within one 
week after conviction to the churchwardens, for 
the use of the poor ; and upon a second convic- 
tion', the offender shall be bound with two 


sureties in lOL for his good behaviour. See 
9 Geo. IV. c. 61, s. 35. By the law of England 
drunkenness is no excuse for a crime. ‘A 
drunkard,’ says Sir Edward Coke (I Inst. 
247 ), ‘ who is voluntarius dtemon, has no 
privilege thereby ; but what hurt or ill soever 
he doth, his drunkenness doth aggravate it: 
na7n crwien ebrietas et incendit et detegitP 

The Scotch law is tints explained by Mr. 
Alison : — Drunkenness is no excuse for crimes ; 

‘ but, on the other hand, if either insanity has 
supervened from drinking, without the panel’s 
having been aware that such au indulgence in 
his ease leads to such a consequence ; or if it 
have arisen from the combination of drinking 
with a half crazy or infirm state of mind, or a 
previous w'ound or illness, which rendered spirits 
fatal to his intellect, to a degree unusual in 
other men, or which could not have been anti- 
cipated, it .seems inhuman to vi.sit him with the 
extreme punishment which was suitable in th^ 
other case. In .snch a case the proper course 
is to convict ; but in consideration of the degree 
of infirmity proved, recommend to the royal 
merty.’ — Prin. Crim. Low of Scot. 654. 

Drnnkenness sometimes causes a short access 
of delirium or mania, to which the name of 
delirium tremens, or yiania a jwtu, is given. 
This state may continue some days or even 
weeks. It differs from drunkenness, in that 
the latter disappears in twelve or fifteen hours 
at most, if not renewed by drink. Certainly 
the individual seized with this delirium is not. 
responsible for his actions ; and if he is to be 
punished for the immorality of the cause of his 
reprehensible act, a large number of the insane 
*mu.st also be includ(?d in a similar infliction.-— 
Orfila's Lciions, 2nd edit. vol. ii., p. 127. 

The late Mr. Justice Story {Afason's Rep. 
vol. V. p. 28), .said, ‘ the question made at the 
bar is, whether insanity, wlio.se remote cause 
is habitual drunkenne.s.s, is, or is not, an excuse 
in a court of law for a homicide committed by 
the party while so in.sane, but not at the time 
intoxicated or under the influence of liquor. 
We are clearly of opinion that insanity is a 
competent excuse in such a crime. In general, 
imignity is an excuse for the comrni.ssion of every 
crime, because the party has not the possession 
of that rea.son which includes responsibility. 
An exception is when the crime is committed 
by a party while in a fit of intoxication, the 
law not permitting a man to avail himself of 
the excuse of his own gro.s8 vice and misconduct 
to shelter himself from the legal consequences 
of such crime. But the crime must take place 
and be the immediate result of the fit of in- 
toxication, and while it lasts, and not, as in 
this case, a remote consequence, superinduced 
by the antecedent exhaustion of the party, re- 
sulting from gross and habitual drunkennesa, 
However criminal in a moral point of view 

X 
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Buch an indulgence is, and however justly a 
party may be responsible for his acts arising 
from it to Almighty God, human tribunals are 
geneitdly restricted from punishing them, since 
they are not the acts of a reasonable being. 
Many species of insanity arise remotely from 
what, in a moral view, is a criminal neglect or 
feult if the party ; as from religious melancholy, 
undue exposure, extravagant pride, ambition, 
&c. Yet such insanity has always been deemed 
a sufficient excuse for any crime done under its 
influence.’ But although drunkenness is no 
excuse for crinje, a contract made by a person 
when so drunk as to be unable to understand 
wliat he is doing, is invalid, at all events, if the 
person with whom the contract is made is aware 
of the fact. — Gore v. Gibson^ 13 M. 4" JV. ()23. 

Dry-crsaft, witchcraft; magic. Celt, dram., 
magician ; draoidheadh, magic ; hence also 
druid. — Anc. Inst. Eng. 

^ Dry exchange [cambium siccum, Lat. ] , a term 
invented in former times for the disguising and 
covering of usury ; in which something was 
intended to pass on both sides, whereas nothing 
passed but on one side, in which respect it was 
called dry ; punished by 3 Hen. VII. c. 5. 

Dry-multureSf corn paid to the owner of a 
mill, whether the payers, grind or not. — Scotch 
Law. 

Dry-rent, a rent reserved without clause of 
distress. See Rent-seck. 

Duarohy Qfr. Bvo and Gk.], a form of 
government where two reign jointly. 

Dnbash. See Banyan. 

Duces tecmn {l/ou shaH bring with you), 
subpoena. If aiperson, even if he l3e a party to 
a cause, have ;in his possession any wi-ittcn* 
instrument, which would be evidence at 
the trial, in.Mtead of the common subpcnna, he 
is served with a subpoena duces tecum, com- 
manding him to bring it with him and produce 
it at the trial. Upon being served with a cc^py 
of this subpoena, he must attend at the trial 
with the instrument required, and produce it in 
evidence, unless he have some lawful or reason- 
able excuse for withholding it, of the validity 
of which excuse the court, and not the witness, 
is to j udge. It is no excuse that the legal cus- 
tody of the instrument belongs to another, if it 
be in the actual possession of the witness ; but 
if it tend to criminate himself or his client (if 
the witness be an attorney), or if it be his title- 
deed, the court will not compel him to produce 
it. Where these objections do not apply, it 
seems that the writings in a man’s possession 
are as much liable to the calls of justice as are 
the foculties of speech and memory. There can 
be no difference in principle between obliging 
a man to state his knowledge of a fact, and 
compelling him to produce a written entry in 
his possession which proves the same fact. Not 
onl^.a man’s estate, but even his liberty or life, 


may depend upon written evidence, which is 
the exclusive property of a stranger. 

If the witne.ss, instead of bringing the papers, 
&c., required, deliver them to the opposite 
party, by whom they are withheld, the court 
will allow secondary evidence of the contents 
of them to be given, without a notice to pro- 
duce the originals. A witness, producing papers 
under a subpoena duces tecum, need not be sworn 
unless he be examined. — 1 Chit. Arch. Prac. 
by Pren. 353. 

No subpoena for the production of an original 
record sh^l be issued unless a rule of court or 
the order of a judge shall be produced to the 
officer issuing the same, and filed with him, and 
unless the writ shall be made conft)rmable to 
the description of the document mentioned in 
such rule or order. — Rule 32, H. T. 1853. As 
to the practice under this writ in Chancery, see 
Smi. Ch. Pr. 421, and Consol. Ord. I860. 

Duces tecum licet languidus, a writ directed 
to the sheriff upon a return that he cannot 
bring his prisoner without danger of death, he 
being adeb languidus ; whereupon the court 
grants a habeas corpus in the nature of a duces 
tecum licet languidus. But this is now out of 
use ; and where the person’s life would be en- 
dangered by removal, the law will not permit 
it to be done. 

Duchy of Cornwall. As* to the limitation 
of actions and suits by the Duke of Cornwall, 
see 23 & 24 Viet. c. 53. As to leases of the 
possessions of the duchy, see 25 & 26 Viet. 
c. 50, s. 49, and 26 & 27 ^ict. c. 49. • See 
Stannary Courts. 

• Duchy Court of Lancaster, a tfibunal of 
special jurisdiction, held before the chancellor 
of the duchy, or his deputy, concerning all 
matters of equity relating to lands holdeii of 
the Crown in right of the duchy of Lancaster ; 
which is a thing very distinct from the county 
palatine (that has also its separate chancery, 
for sealing of writs, and the like), and comprises 
much territory which lies at a vast distance 
from it ; as particularly a very large district 
surrounded by the city of Westminster. The 
proceedings in this court are the same as on the 
equity side of the Court of Chancery, so that it 
seems not to be a court of record ; and, indeed, 
it has been Imiden that the Court of Chancery 
has a concurrent jurisdiction with the duchy 
court, and may take cognismice of the same 
causes. — 3 Bl. Com. 78. See County Palatine. 

Ducking-Btool. See Castioatory. 

Duoroire [Fr.], guaranty; equivalent to 
Del credere, which see. 

Due [fr. dll, Fr.], anything owed. That 
which one contracts to pay or perform to an- 
other ; that which law or justice requires to be 
paid or done. Also that which office, rank, or 
established rules of right or decorum require 
to be given or performed. 
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It should be observed that a debt is said to 
be due the instant that it has existence as a 
debt ; it may be payable at a future time. 

Duel, in our ancient law, a legal combat 
between persons in a doubtful ciise for the 
trial of the truth, long since disused. In modem 
times a duel is a combat with weapons between 
two pei*8ons upon some quarrel i)recedent ; 
wherein, if one of them is* killed, the other and 
the seconds are guilty of murder, whether the 
seconds fight or not. — Hawk. PL 47 ; Beccaria^ 
38 & 39. An unpremedidated sudden fight is 
a rencontre. 

Dues, certain payments ; rates or taxes. 

Duke [fr. dux^ Lat. ; duc^ Fr.], the highest 
title of honor next to the Prince of Wales. 
His consort is called a duchess. It is a mere 
title of dignity, without giving any domain, 
territoiy, or jurisdiction over the place whence 
the title is taken. 

It was originally a Koman dignity, denomi- 
nated a ducendo^ leading or commanding. Ac- 
cordingly the first dukes {cilices') were the 
ductores exercituum^ commanders of armies. 
Under the emperors, the governors of pro- 
vinces in war time Avere styled duces. In 
•aftertimes the same denomination was also 
given to the goA^ernors of provinces* in time 
of peace. — Encyc. Bond. In Genesis we read 
of dukes, but they were heads of families. 

Duke of Exeter’s Daughter, a rack in the 
ToAver, so called after a minister of Henry V^I., 
who sought to introduce it into this country. 

Dulocracy [Ir. 3ou\oc, Gk., a servant, and 
KpnToc, power], a government where serA’^ants 
and slaves have so much license and privilwge 
that they domineer. 

Dum bene se gesserit (while he shall con- 
duct himself well). 

Dum fuit infra mtatem (while he was within 
age)j an abolished Avrit whereby one who had 
made a feoffment of his lands while an infant, 
might, when he came of full age, recover them. 
Within age, he might enter into the land, and 
take it back again, and by his entry he was 
remitted to his ancestor’s right. — E. N. B. 
192. 

Dum friit in prisond, (while he was in 
prison)^ an abolished writ of entry that lay to 
restore a man to lands which he had aliened 
under duress of imprisonment. — 2 Inst. 482. 

Dum non fuit compos mentis (while he teas 
not of sound mind)^ an abolished writ that lay 
when a man, not of sound mind, had aliened 
any lands or tenements to recover them from 
the alienee. — F. N. B. 449. 

Dum sola, whilst single or immarried. 

Dumb-bidding. In sales at auctions, when 
the amount which the owner of the thing sold 
is willing to take for the article is written, 
and placed by the oai ner under a candlestick, 
or other thing, and it is agreed that no bidding 


shall avail unless, equal to that ; this is called 
dumb-bidding. 

Dun, a mountain or high open place ; also 
an importunate creditor. 

Duna, a bank of earth thrown out of a 
ditch. — Old Records^ 

Dungeon [fr. donjonj originally the principal 
building of a district or fortress, which from 
its position or structure had the comm^d of 
the rest ; fr. dominioy domnioy Lat. (as domnus 
for dominus)f domgiOj dongeo (as Fr. songer . 
from somniare)y donjon. Donjon in fortification 
is generally taken for a large tower or redoubt 
of a fortress Avhere the garrison may retreat 
in case t)f necessity.— The name of 
dungeon has finally been bequeathed to such 
an underground prison as was formerly placed 
in the strongest part of a fortress.— Werfyw. 
The toAver in which prisoners were kept, 
whence all prisons eminently strong were 
called dungeons], a close prison, dark or sub- 
terraneous. 

Dunio, a double, a kind of base coin less 
than a farthing. — Old Records. 

Dunnage, pieces of wood or other material 
placed against the sides and bottom of the 
hold of a vessel, to stow the cargo. 

Dunsets, people th^t dwell on hilly places.— 
Old Records. 

Dunum, or Duna [fr. dunnarium^ Lat.], a 
down or hill. 

Duo non possunt in solido unam rem pos- 
sidere. — Co. Lilt. 368.— (Two cannot possess 
one thing in entirety.) 

Duo sunt instriffnienta ad omnes res aut eon- 
fmnandas aut impugnandus — ratio et aucto- 
ritas. — 8 Co. 16. — ( There are two instruments 
either to confirm or impugn all things — reason 
and authority.) 

Duodena, a jury of twelve men. 

Duodena manu, twelve witnesses to purge 
a criminal of ad offence. 

Duplex querela (a double plaint)^ a pro- 
cess ecclesiastical, which is in the nature of 
an appeal from the ordinary to his next im- 
mediate superior, as from a bishop to the 
archbishop ; and if the superior court adjudge 
the cause of refusal to be insuflicient, it will 
grant institution to the appellant. — 1 BurUy 
160 . See Double complaint. 

Duplicate, second letters-patent, granted by 
the Lord Chancellor in the same terms as the 
first when the latter were void; a copy or 
transcript of a deed, letter, account, or other 
writing; the ticket given by a pawnbroker to 
the pawner of a chattel. Duplicates of des- 
patches, and of important letters, are frequently 
sent by another conveyance as a psecaution 
against the risk of their miscarriage. ^The 
copy which first reaches its destination is 
treated as an original. 

Duplicate Will, where a testator executes 

X 2. 
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two copies of his will, one to keep himself, 
and the other to be deposited with another 
person. Upon application for probate of a 
duplicate will, both copies must be deposited 
in tho registry of the Court of Probate. 

Duplioatio, the Roman pleading answering 
to our rejoinder. 

Du/plicationem possihilitatis lex non patitut. 
1 R, R. 321. — (The law does not allow a 
duplication of possibility.) 

Duplicity. See Double Pleading. 

It is a general rule in equity, that a plea 
ought not to contain more defences than one, 
and that a double plea is informal and multi- 
farious, and therefore improper. For if two 
matters of defence may be thus offered, the 
same reason will* justify the making of any 
number of defences in the same way by which 
the ends intended by a plea will not be ob- 
tained, and the court will be compelled to 
give instant judgment upon a variety of de- 
fences, with all their circumstances, as alleged 
by the plea, before they are made out in 
proof; and, consequently, will decide upon a 
complicated ease, which may not exist. It 
may then be laid down as a rule, that several 
facts can never be pleaded in one plea, unless 
they are all conducive to a single point, on 
which the defendant meaits to rest his defence; 
for, otherwise, it will be open to the charge of 
duplicity and multifariousness. 

The reasoning as to duplicity in a plea docs 
not, perhaps, in its full extent, apply with 
equal force to the case of* two several bars, 
pleaded as several pleas, tliough to the siinie 
matter; and it may be said th«t such pleading 
is admitted at law, and ought, therefore, to be 
equally so in equity. But it should be con- 
sidered that a plea is not the only mode of 
defence in equity ; and that, therefore, there 
is not the same necessity, as at law, for admit- 
ting this kind of pleading. But, although the 
ordinary course of practice in courts of equity 
does not admit of several pleius, yet, where 
great inconvenience might otherwise be sus- 
tained in a particular case, the court will 
sometimes, in its discretion, allow several 
pleas. — Storifs Eq, Plead. 498. 

Durante, during; as durante hene placito^ 
during pleasure ; durante minore cEtatty during 
minority ; durante viduitate^ during widow- 
hood ; durante vitd^ during life. 

Durbar, a court, a hall of audience, a levee.— 
Indian. 

Durden, a copse, a thicket in a valley. 

Duress [fr. duresse^ Fr. ; durities, Lat., con- 
straintl, imprisonment, compulsion. 

Duress is either by imprisonment or by 
threats. In order to constitute duress by im- 
prisonment, either the imprisonment or the 
chiress consequent upon it must be tortious 
jll|jL:unlawful. Duress by threat has been 


thus divided ; — Through fear (1) of loss of life ; 
(2) of loss of member; (3) of mayhem ; (4) 
of imprisonment. 

By the common law, a contract made during 
duress is not void, but voidable; and the 
person upon whom it is practised may avail 
himself of the duress, as a special defence to 
an action thereupon at any time. But the 
person who has employed the force cannot 
allege it • as a defence, if the contract be 
insisted upon by the other. 

The rule in equity is, that where a person 
is not a free agent, and is not able to protect 
himself, the court will protect him. The maxim 
of the common law is — Quod alias bonum et 
justuni est, si per vim vel fraudem petatur, 
malum et injusturn efficMur. — (What otherwise 
is good and just, if sought by force or fraud, 
becomes bad and unjust.) On this account, 
courts of equity w*atch with extreme jealousy 
all contracts made by a person while under 
imprisonment ; and if there is the slightest 
ground to suspect oppression or imposition in 
such cases, they will set the contract aside. 
Circumstances also of extreme necessity and 
distress of the party, although not accompanied 
by any direct restraint or duress, may, in like 
manner, *80 entirely overcome his free agency 
as to justify the court in setting aside a con- 
tract made by him on account of some oppres- 
sion or fraudulent advantage, or imposition, 
attendant upon it. — Store's Comm. Eq. Jurisp.f 
vol. i., p. 201. 

Duress by threat {per mfnas) is also an 
excuse for some dimes, though not all, for 
allhough a man, be violently assaulted and has 
no otlier possible means of escaping death but 
by killing an innocent person, this fear or 
force shall not acquit him of murder; for he 
ought rather to die himself than escape by the 
murder of an innocent person. But in such 
a case he is j)ermitted to kill the assailant; 
for there the law of nature and self-defence, 
its primary canon, have made him his own 
protector. It is to be observed, too, that the 
compulsion which takes away guilt must be 
the fear of no less than present death, or 
grievous bodily harm; for the mere appre- 
hension of having houses burned, or goods 
destroyed or injured, is not sufficient. — 
Steph. Com., vol. i., p. 145 ; ii., p. 63 ; iv,, 

р. 117. 

Durham, County Palatine of. This juris- 
diction, which was vested, until a veiy recent 
period, in the Bishop of Durham for the time 
being, is now taken fi*om him by 6 & 7 Wm. 
IV. c. 19, which is amended by 21 & 22 Viet. 

с. 45, and vested as a separate franchise and 
royalty in the Crown. 

Dursley, blows without wounding or blood- 
shed; dry blows. — Blount. 

Dustuok, a teim used in Hindostan for a 
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l^Bsport, pennit, or order, from the English 
East India Company. It generally meant a 
permit under their seal, exempting goods from 
the payment of duties. — Encyc. L&nd, 
Busty-foot. See Piepoudre. 

Butch Auction, the setting up of property 
for sale by auction above its value, and 
gradually lowering the price till some person 
takes it. 

Buty [fr. debere, Lat. ; dovere^ Ital. ; deuvre^ 
O. Fr., of which last the participle at one 
time was probably deutey corresponding to 
dovntoy Ital., duty, right, equity, and after- 
wards contracted to dm and mod. due . — 

Wedgw.']y a tax, an impost, or imposition ; 
also an obligation. See Pension. 

Bwined, dwindled ; consumed. 

Bying Beclarations. See Death-red De^ 

CLARATIONS. 

Byke-Beed, or Byke-Reve, an officer who 
has the care and oversight of the dykes and 
drains in fenny countries. 

Bynast, a ruler or govemment. 

Bynasty [I’r. Svi aa-ntny Gk., power], a race 
or succession of kings of the same line or family. 
Such were the dynasties of Egypt, China, &c. 

Bysnomy [fr. Sue, Gk., and roftoc, law], the 
act of making bad laws. 

Byvour (otherwise JJaf^e-ma/i), a Scotch 
term for a person involved in debt, and 
unabfti to pay his creditors ; synonymous, 
with the word bankrupt.. 



Ea [Sax], the water or river ; also the 
mouth of a river on the shore between high 
and low watermark. 

Eadem causa diversis rationibus coram judi- 
cibus ecclesiasticis et secularibus ventilatur . — 2 
Inst. 622. — (The same cause is argued upon 
different principles before ecclesiastical and 
secular Judges.) 

Eadem mens proesumitur regis quee est juris 
et qucB esse debet, preesertim in dubiis. — Hob. 
154. — (The mind of the sovereign is presumed 
to be coincident with that of the law, and 
with that which it ought to be, especially in 
ambiguous matters.) 

Ea est accipienda interpretatio quee vitio 
caret. — Bacon . — (That interpretation which is 
free from fault is to be received.) 

Ea quae in curid nostrd rite acta sunt debitce 
^ecutioni demandari debent. — Co. Litt. 289. — 
(Those things which are properly transacted in 
our court ought to be committed to a due 
execution.) 

Raider, or an elder or chief. See 

Adelino. 


Ealderman, or Ealdorman, the name of a 
Saxon magistrate ; alderman, analogous to earl 
among the Danes ; and senator among the 
Romans. See ALDERiirAN. 

Ealdor-hisoop, an archbishop. 

Ealdorburg [Sax.], the metropolis; the chief 
city. Obsolete. 

lEalehus [fr. eode. Sax., ale, and hus, house], 
an alehouse. 

Ealhorda [Sax.], the privilege of assizing 
and selling beer. Obsolete. 

Earl [fr. eorl, Sax. ; eoryl, Erse ; comes, Lat.], 
,a title of nobility, formerly the highest in Eng> 
land, now the third, lanking between a mar- 
quis and a viscount, and corresponding with 
the French Comte and the German Graf. The 
title originated with the Saxons, and is the 
most ancient of the English peerage. William 
the CoiKjueror first made this title hereditary, 
giving it in fee to his nobles; and allotting 
them for the sup^iort of their sfcitc the third 
penny out of the sheriff’s court, issuing out of 
all pleas of the shire, whence they had their 
ancient title shiremen. At jiresent the title is 
accompanied by no territory, private or judicial 
rights, but merely confers nobility and an here- 
ditary seat in the House of Lords. In official 
instruments they are**called by the sovereign, 

‘ trusty and well-beloved cousins,^ an appella- 
tion as ancient as the reign of Henry IV. For 
some time alter the Norman conquest they 
were called counts, and their wives are still 
called cou^itesses. — Encyc. Lond. ; 1 Bl. Com, 
398. Earl meanU originally a man of noble 
birth as opposed to Ceorl. 

Earl Marshal of England, a great officer 
of state who had anciently several courts under 
his jurisdiction, as the court of ohilvary, and 
the court of honour. Under him is the herald’s 
office, or college of arms. He was also a judge 
of the Mai shalsea court now abolished. This 
office is of great antiquity, and has been for 
several ages hereditary in the family of the 
Howards.— 3 Com. 68, 103; 3 St. Com. 459. 

Earldom, the seigniory of an earl ; the title 
and dignity of an earl. 

Earles-penny, money given in part pay- 
ment. 

Earmark, a note for identification. Money 
has no earmark. 

Earnest [fr. eomest, Sax.], the sum paid by 
the buyer of goods in order to bind the seller 
to the terms of the agreement. It is enacted 
by the 17 th section of the Statute of Frauds, 
29 Ch. ii. c. 3, that * no contract for the sale 
of any goods, wares, and merchandizes, for the 
price of 10/. sterling, or upwards, shall be al- 
lowed to be good, except the buyer sh^U ac- 
cept part of the goods so sold, and actually re- 
ceive the same, or give something in earnert 
to bind the bargain, or in pait payment, or 
that some note or memorandum in writing of 
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the said bargain be made and signed’ by the 
parties to be charged by such contract, or their 
agents thereunto lawfully authorised.’ 

As to what amount is sufficient earnest, 
Blackstone lays it down, that ‘ if any part of 
the price is paid down, if it be but a penny, or 
jmy portion of the goods is delivered by way 
of earnest, it is binding.’ To constitute earnest 
the thing must be given as a token of ratifica- 
tion of the contract, and it should be expressly 
stated so by the giver. — ^ Chit. Com Law^^Z^^. 

Ear-witness, one who attests or can attest 
anything as heard by himself. 

^Easement, a privilege without profit, which 
the owner of one neighbouring tenement hath 
of another, existing in respect of their several 
tenements by which the one (called the ser- 
vient) tenement is obliged to suffer or not to ' 
do, something on his own land for the advan- 
tage of the owner of the other (called the 
dominant) tenement, e. g. a right of way, 
or right of passage of water. It is the servitus 
of the civil law. An easement is an incorpo- 
real hereditament, which fn^m its nature can 
only be created by grant: hence the origin of 
all easements may be referred to a grant by 
the owner of the servient tenement either ex- 
pressed or implied. In *lhe majority of cases 
the right is founded upon the implication of a 
grant, the terms of which can only be ascer- 
tained from the actual enjoyment of the ease- 
ment. Such implication arises in two ways : — 
1. By the severance of one teneraeirt into two 
parts ; 2. By prescription. /See Gale on Ease- 
ments hy Willes, 

East India Company, a famous association, 
originally established for prosecuting the trade 
between England and India, which they ac- 
quired a right to carry on exclusively. Since 
the middle of the last century, however, the 
company’s political affairs had become of more 
importance than their commerce. 

But the act for the better government of 
India, 21 & 22 Viet. c. 106, after reciting that 
it is expedient that India should be governed 
by and in the name of Her Majesty, enacts 
that the* government of the teiTitories in the 
possession or under the government of the East 
India Company, and all powers in relation to 
government vested in or exercised by the said 
Company in trust for Her Majesty, shall cease 
to be vested in or exercised by the said Com- 
pany ; and all territories in the possession or 
under the government of the said Company, 
and all rights vested in, or which, if this act 
had not been passed, might have been ex- 
ercised by the said Company in relation to 
any territories, shall become vested in Her 
Majesty, and be exercised in her name ; and 
for the purposes of this act India shall mean 
the territories vested in Her Majesty as afore- 
said, and ^ all territories which may become 


vested in Her Majesty by virtue of any such 
rights as aforesaid (s. 1). India shall be go- 
verned by and in the name of Her Majesty, 
and all rights in relation to any territories which 
might have been exercised by the said Com- 
pany if this act had not been passed, shall and 
may be exercised by and in the name of Her 
Majesty as riglits incidental to the government* 
of India ; and all the territorial and other 
revenues of or arising in India, and all tributes 
and other payments in respect of any territories 
which would have been receivable by or in the 
name of the said Company if this act had not 
been passed, shall be received for or in the 
name of Her Majesty, and shall be applied and 
disposed of for the purposes of the government 
of India alone, subject to the provisions of this 
act (s. 2). See 22 & 23 Viet. c. 41, and 23 
& 24 Vict.ee, 87, 88 and 130; 24 & 25 Viet, 
e. 67; Siud Steph. Com. vol. i., p. 112; iii. 
260. 

East Indies is a popular geographical term 
not veiy well defined, but genei*ally understood 
to signily the continents and islands to the east 
and south of the river Indus, as far as the 
borders of China, including Timor and the 
Moluccas, but excluding the Philippine Islands, 
Ncav (riiinea, and New Holland. China and 
the Philippine Islands were, however, included 
within the limits of the East India Company’s 
peodiar privileges. % 

Easter [fr. Ostern, Ger., supposed to be de- 
rived from the name of the ffeutonic goddess 
Ostera {oster^ to arise), celebrated by' the 
ancient Saxons early in the s 2 )ring], a feast of 
the church held in memory of our Saviour’s 
resurrection. The Greeks and Latins call it 
pascha, j>assover, to which Jewish feast our 
Easter answers. 

This feast has been annually celebrated since 
the time of the apostles, and is one of the most 
considerable festivals in the Christian calendar, 
being that which regulates and determines the 
times of all the other moveable feasts. The 
rule for the celebration of Easter, fixed by the 
council of Nice, in the year 325, is, that it be 
held on the Sunday which falls upon or next 
after the full moon which happens next after 
the 21st March, that is, the Sunday which falls 
upon or next after the first full moon after the 
vernal equinox, and as such it stands in the 
rubric of the Church of England. And if the 
full moon that comes next after the 21st of 
March fall upon a Sunday, Easter shall not be 
that Sunday, but the one after it. The reason 
of this decree was, that the Christians might 
avoid celebrating their Easter at the same time 
with the Jewish passover, which according to 
the institution of Moses was held the very day 
of the full moon. 

An astronomical Easter is impossible, unless 
the festival be sometimes kept on one day on 



EAS— JiOO 


( 311 ) 


the east of a variable meridian, and on another 
day on the west ; the difference being a week. 
It might happen, for instance, that those on 
one side of the meridian of London would have 
to keep Easter a Sunday after those on the 
other side : nay, astronomical tables are exact 
enough to make it possible that a true astrono- 
mical Easter should be observed on one Sun- 
day in St. Paul’s, and on another in West- 
minster Abbey ; and as astronomy advances, it 
is perfectly conceivable that the true astrono- 
mical Easter should be one Sunday or another 
in St. Paul’s only, according as it is to be 
solemnised, at one end or other of the build- 
ing. — Encyc. Lon. ; Wheat. Com. Pr. 

Easter-offerings or Easter-dues, small sums 
of money paid to the parochical clergy by the 
parishioners at Easter, as a comj)en»tition for 
personal tithes, or the tithe for personal labour. 

Easter Term, formerly called a moveable 
term, but now it is fixed, beginning on the 15th 
of April, and ending on the Sth of May in every 
year. See 11 Geo. IV. and 1 Wm. IV. c. 70, 
8. 6; 1 Wrn. IV. c, 3, s. 3. If the whole or 
any number of the days intervening between 
the Thursday before and the Wednesday next 
after Easter-day, fall within Easter Term, there 
are to be no sittings in banc on any of such 
intervening days; but the term is, in such 
case, to be prolonged, and continue for such 
number of days of business as shall be equal 
to the number of the intervening days before 
mentioned, exjjlusivc of Easter-day ; and the 
commencement of the ensuing Trinity Term is 
in such case to be postponed, and its continu- 
ance prolonged for an equal number of days of 
business. In case the day of the month on 
which any term is to end shall fall to be on a 
Sunday, then the Monday next after such day 
shall be deemed and taken to be the last day of 
the term ; and in case any of the dfiys between 
the Thursday before and the Wednesday next 
after Easter shall fall within Easter 'rerrn, then 
such days shall be deemed and taken to be a 
part of such term, although there shall be no 
sittings in banc on any of such intervening 
days. It is a non-issuable term, no assizes fol- 
lowing it. 

Easterling, a coin struck by Kichard II., 
which is supposed to have given rise to the 
name of sterling, as applied to English money. 

Eastinns, an easterly coast or countiy. 

Eat inde sine die, words used on the ac- 
quittal of a defendant, that he may go thence 
without a dayj i. e. be dismissed without any 
further continuance or adjournment. 

Eaves^droppers, persons who listen under 
walls or windows, or the eaves of a house, to 
hearken after discourse, and thereupon to 
frame slanderous and mischievous tales. They 
are a common nuisance; and presentable at the 
coui'tleet, or are indictable at the sessions, and 


punishable by fine and finding sureties for 
good behaviour, — 2 Hawk. P. C. c. x., s. 58, 

Eberemorth, Eberemors, Ebere-marder, 

See Aoeremurder. 

Ecce modo mirum, quod faemina fert brwe 
regiSj non nominando vtrum conjunctum robore 
legis. — Co. Litt. 132 b. — (Behold, indeed, a 
wonder I that a woman has the king’s writ 
without naming her liusband who by law is 
united to her^. 

Ecchymosis [fr. cvxv/ubxrcc, Gk., extravasa- 
tion of blood], an appearance of livid spots on 
the skin, occasioned by an extravasation of the 
blood from a vein b.^^ween the flesh and skin. 
It is in fact an effusion or spreading of blood 
into the cellular tissue, produced by violent 
contusion ; it is sometimes extended to a 
considerable distance beyond the seat of the 
injury. When the quantity of blood is suffi- 
ciently large to produce a tumor or swelling 
of any magnitude, it is called a thrombus. This 
subcutaneous haemorrhage may be produced 
from strictly intemcal causes, as coughing, 
vomiting, efforts at stool, &c. There should 
be a careful discrimination between ecchymosis 
and sugiUatioUf which is applied to those hard 
spots, of various sizes, which are noticed on the 
bodies of the dead,^fter they become rigid and 
cold, and which is to be ascribed to the effects 
of gravitation. The blood obeys physical 
laws, and hence, if a dead body be placed upon 
its back, it is found in the lowest parts, as the 
back, ayd the posterior portions of the lungs. 
So well is this established, tha.t if a body be re- 
versed and place*d with its face downward, the 
lividity will change places and occupy the front 
part of the body. A discriminating mark be- 
tween ecchymosis and sugillation is the follow- 
ing : when the discoloration is the effect of 
external violence, a congestion of thick concrete 
blood will be found, but in the spontaneous spot, 
the blood, on incision, will be jluid. 

Rieux proposes the question, whether contu- 
sions and their consequence, ecchymosis, can 
be produced on the dead body ? The inquiry 
is important, not only from the possibility that 
injury may be inflicted on a corpse for the pur- 
pose of implicating an innocent person, but 
also from the rough treatment that bodies 
brought to the dissecting-room often receive. 
Upon this subject Dr. Christison makes the 
following remarks : — ‘ For some Hours after 
death, blows will cause appearances which, 
in point of coloiu-, do not differ from the effects 
of blows inflicted recently before death. The dis- 
coloration, like lividity or sugillation, generally 
arises from an effusion of the thinnest possible 
layer of the fluid part of the blood on the outer 
surface of the true skin, but sometimes also 
from an effusion of thin blood into a percep- 
tible stratum of the true skin itself. Dark 
fluid blood might even bd effused into the 
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BubcutaneouB cellular tisHue in the seat of the 
discolorationy so as to blacken or redden the 
membranous partitions of the adipose cells, but 
this last effusion is seldom extensive.’ — Quoted 
•by Beck. Med. Jurisp. 534. 

Eoolesia, a church, an assembly, a parsonage. 

Ecclesia ecclesue decinias solvere non debet . — 
Cro. El. 479 —(A church ought not to pay 
.tithes to a church.) 

Ecclesia est donuts mansionalis Omnipotentis 
jDci.— 2 Inst. 164. — (The church is the man- 
sion-house of the Omnipotent God.) 

Ecclesia est infra cetatem et in custodid domini 
regiSy qui teneti^r jura et hcereditates ejusdeni 
manutenere et defenders. — 11 Co, 49. — (The 
church is within age, and in the custody of the 
king, who is bound to uphold and defend its 
rights and inheritances.) 

Ecclesia fungitur vice minoris ; meliorem con- 
ditionem svam facere potest^ deteriorem nequa- 
quam. — Co. Litt. 341. — (The church enjoys the 
privilege of a minor ; it can make its own con- 
ation better, but not worse.) 

Ecclesia non moritur. — 2 Inst. 3. — (The 
church does not die.) 

Ecclesice magis favendumestquamparsonce . — 

. God. Rep. Can. 172. — (The church is to be 
more favoured than the parson.) 

Doclesiarch [fr. eiOirXi^trm, Gk., church, and 
apvocj a chief], the ruler of a church. 

Ilcolesiastic, or Ecclesiastical, something 
belonging* to or set apart for the church, as dis- 
tinguished from civil or secular ^ with Regard to 
Ae world. 

Ecclesiastical Authorities, principally the 
clergy under the sovereign, as temporal head 
of the church, set apart from the rest of the 
people or laiety, in order to superintend the 
public worship of Almighty God and the other 
ceremonies of religion, and to administer 
spiritual counsel and instruction. 

The several orders of the clergy are — I. Arch- 
bishops and bishops. II. Deans and chapters. 

III. Archdeacons. IV. Rural Deans. V. Par- 
sons (under whom are included appropriators) 
and vicars. VL Curates. Churchwardens or 
sidesmen, and parish clerks and sextons, in- 
asmuch as their duties are connected with the 
.church, may be considered to be a species of 
Ecclesiastical Authorities. 

Ecclesiastical Benefice. See Advowson, 
Benefice.* 

Ecclesiastics^ Commissioners for Eng- 
land, a body corporate, erected by6 & 7 Wm. 

IV. c. 77, empowered to suggest measures 
conducive to the sufficiency of the established 
church, to be ratified by orders in council. 

• Church Estates’ Commissioners are appointed 
. ex officio members of this corporation. See 
a list of the statutes under Church Building 
Commiasioners’ Acts, and 23 24 Viet. 

.Crj24. 


Eoolesiastioal Corporations^ corporations 
created for the furtherance of religion, and for 
the perpetuation of the rights of the church, 
the members of which are exclusively spiritual 
persons. They ai*e of two kinds : corporations 
sole, viz. bishops, certain deans, parsons and 
vicars ; and cor|K)rations aggregate : viz. deans 
and ch^ters, and formerly prior and convent, 
abbot Shd monks, and the like. 

The ordinary is their visitor, by the common 
law. The pope formerly, and now the Crown 
as supreme ordinary, is the visitor of the arch- 
bishop or metropolitan ; the metropolitan has 
the charge and coercion of all his suffragan 
bishops, and the bishops in their several dioceses 
are, in ecclesiastical matters, the visitors of all 
deans and chapters, of all parsons and vicars, 
and of all other spiritual corporations. — 1 Bl. 
Com. 470. 

Ecclesiastical Courts [curice Christianitatis, 
Lat.] arc the archdeacon s court, the consistory 
courts, the court of arches, the court of pecu- 
liars, the prerogative courts of the two arch- 
bishops, the faculty court, and the privy 
council, which is the appeal court. 

Ecclesiastical Division of England is into 
provinces, dioceses, archdeaconries, rui’al dean- 
ei'ies, and parishes. 

Ecclesiastical Law, the law administered in 
the ecclesiastical courts ; it is derived from the 
civil and canon law. 

Ecdicus [fr. eKliKoQy Gk., from it: and ZUrt^ 
justice], an attorney or proctor of a corpora- 
tion ; a recorder. — Civ. Law. 

E converse {on the contrary ; on the other 
hand). 

Edderbreche [Sax.], the offence of hedge- 
breaking. Obsolete. 

Edestia [fr. cedesy Lat.], buildings . — Old 
Records. 

Edia, ease ; aid or help. 

Edict [fr. edictuMy Lat.], a proclamation, 
command, or prohibition ; a Jaw promulgated. 

Edictal citation, a summons against a fo- 
reigner not within Scotland, but who has a 
landed estate there, or against a native who is 
out of Scotland. The citation is published at 
the market- cross of Edinburgh and pier and 
shore of Leith, and is authorised partly by 
necessity, partly by the idea that whoever is 
possessed of property there, will have left a war- 
rant with some one to attend to his interest in 
that court where alone any question in relation 
to it can be tried. — Scotch Law. 

Ediotum Theodoiioi. This is the first col- 
lection of law that was made after the downfall 
of the Roman power in Italy. It was promul- 
gated by Theodoric, king of the Ostrogoths, at 
Rome, in the year a.d. 600. It consists of 164 
chapters, in which we recognise parts taken 
from the Code and Novellas of Theodosius, firom 
the Codices Gregorianus and Hermogenianua^ 
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and the Sentential of Paulus. The edict was 
doubtless drawn up by Roman writers, but the 
original sources are more disfigured and altered 
than in any other comi)ilation. This collection 
of law was intended to apply both to the Goths 
and the Romans, so far as its provisions went ; 
but when it made no alteration in the Gothic 
law, that law was still to be in force. — t^vignyy 
Geschichte des li, R. &c. 

Education. See 7 & 8 Viet. c. 37 ; 18 & 
19 Viet. c. 131 ; and 19 & 20 Viet. c. 116. 
Under the Poor Law, see 7 & 8 Viet. e. 101, 
8. 40 (amended by 11 & 12 Viet. e. 82, and 
13 & 14 Viet. ee. 11 & 101), and 18 Viet, 
c. 34. As to the education of pauper children, 
see 25 & 26 Viet. c. 43. 

Eel-fares, a fry or brood of eels. — 25 Hen. 
VIII. • 

Effects, property, goods, and chattels. 

Effectual adjudication, a legal security for 
a debt on the creditor’s estate in Scotland. — 33 
Geo. III. c. 74, 8. 11. 

Effectus sequitvr emtsam . — Wing. 226.— 
(The effect follows the cause.) 

Effeerers. See Affeerors. 

Effendi, master ; a title of respect. — Turkish 
word. 

Efforcialiter, forcibly ; applied to military 
force. 

Effractor [fr. exy out of, and /raw( 70 , Lat., to 
break], one that breaks through ; a burglar. 

Effusio sanguinis, the mulct, fine, or penalty 
imposed by the, .old English laws for the shed- 
ding of blood, which the king granted to many 
lords of manors. — Cartular MSS. 

Efters [Sax.], ways, walks, or hedge.'C— 
Blount. 

E. G. [exempli gratia^y for the sake of an in- 
stance or example. 

EgistAent. See Agistment. 

Eia, or Ey, an island. 

Ei incumbit probatioy qui dicity non qui negat: 
cum per rerum naturam j actum neg antis probatio 
nulla sit. — (The proof lies upon him who af- 
firms, not upon him who denies : since, by the 
nature of things, he who denies a fact cannot 
produce any proof.) 

Ei nihil turpCy cui nihil satis. — 4 Inst. 53. 
(To whom noth jpg is suflicient, to him no- 
thing is base.) 

l^ecta, a woman ravished or deflowered, or 
cast forth from the virtuous. 

l^ectione custody [ejectment de gardSy 
Fr.], a writ that lay against him who had cast 
out the guardian from any land during the mi- 
nority of the heir. — Reg. Orig. 162. There 
were two other writs not unlike this ; the one 
termed ravishment de gardy and the other droit 
de gard. 

S ectione firnue {ejection of a farm). 

ectmenti the only mixed* action at common 
law, and the creature of Westminster Hall, the 


whole method of proceeding in which was ano- 
malous, and depended on fictions invented and 
upheld by the courts for the convenience of 
justice, in order to escape from the inconve- 
niences which were found to attend the ancient 
forms of real and mixed actions. 

This possessory action is mixed, because it 
seeks to recover the possession of land (which 
is real), and damages and costs for the wrongful 
withholding of the land (which are personal). 
The title to lands and tenements is tried by this 
action, whether the title be to an estate in fee, 
fee-tail, for life, or for years. It is a more com- 
prehensive mode of trying title than by an 
action of trespass, for in trespass damages 
alone arc recovered, while in ejectment, besides 
damages, the possession of the land itself can be 
acquired, as well as the title ascertained, and 
thus it is better adapted to the ends of substan- 
tial justice. And although the damages in 
ejectment are merely nominal, except in the 
case of landlord and tenant, under 1 Geo. IV. 
c. 87, yet actual damages for the injury sus- 
tained by the rightful party, in having been 
kept out of possession of the land by the wrong- 
ful party, from the accrual of his title to the 
recovery of possession, can be obtained by an 
action of trespass fo^jdiiesne profits. 

Until abolished by the C. L. P. A. 1852, 
s. 168, this action exhibited the most remark- 
able string of fictions then recognii^d by the 
courts of common law. The originm mode of 
proceedisg was this : — The party having the 
right of entry upon the land entered upon it, 
and being then in possession, he there upon the 
land sealed and delivered a lease for years to 
some third person, who, having entered there- 
under, remained in possession until the prior 
tenant, or ho who had the previous possession, 
entered and ousted him, or until some other 
person, called the casual ejector, either by 
accident or previous arrangement, came upon 
the land and ejected him, whereupon the lessee 
brought his action against the casual ejector, 
or the prior tenant. If the action were brought 
against the casual ejector, and not against the 
tenant in possession, the courts of law, not suf- 
fering the tenant to lose his possession without 
an opportunity of defending it, promulgated a 
rule that no plaintiff should proceed in eject- 
ment to recover lands against a cast^ ejector, 
without giving notice to the tenant ni poss^ 
sion, if there were any, and making him a 
defendant if he pleased. But during the Pro- 
tectorate, Lord Chief Justice Rolle, who then 
presided in the Upper Bench, introduced the 
fictitious mode of proceeding which fr)i^ed Gie 
practice now abolished. Since much trotible 
and formality attended the actual makm g of 
the lease, entry, and ouster, as above described, 
no lease was s^ed (except in the case of vacant 
possesrion), no entry and ouster actually made. 
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(unless to avoid a fine, which, though abolislied 
by 3 & 4 Wm. IV. c. 74, yet an entry must 
still be made to avoid a fine, commenced bpfbre 
the passing of this act), the plaintiflP and de- 
fendant were fictitious persons, and all the 
preliminaries were purely idejil, for the sole 
purpose of trying the title. The action was 
commenced by the party claiming title deliver- 
ing to the party in possession a declaration, in 
which the plain tiff (John Doe) and the defendant 
(Richard Roe) were fictitious persons. The 
declaration stated that a lease of the premises 
in question for a term of years had been made 
by the party claiming the title (who was the 
real plaintiff) to John Doe, who entered upon 
the land by virtue of such demise, and that 
afterwards Richard Roe, the casual ejector, 
entered and ousted John Doe, during the con- 
tinuance of his term. Appended to this decla- 
ration was a notice, signed by Richard Roe, 
addressed to the tenant in possession (who was 
the actual defendant) informing him of the 
action brought by the lessee, and that Richard 
Roe had no title to the premises, and ad- 
vising him to appear at a certain time and 
defend his title, otherwise he, Richard Roe, 
would suffer judgment by default, by which the 
actual tenant would be tijrned out of possession 
by the sheriff. 

The plaintiff, in order to maintain his action 
at the trial, must have made out these four 
points : ^ viz. titles lease, entri/, and ouster. 
The real defendant, therefore, was admitted to 
defend upon condition of his entering into a 
consent rule to confess, at the trial of the cause, 
the lease of the lessor, the entry of the plaintiff 
John Doe, and the ouster by Richard Roc. 
These requisites being fictitious, could not have 
been proved, and if not confessed a nonsuit 
would have been the consequence, but by the 
actual defendant’s confession of them, he agreed 
not to avail himself of the want of such proof, 
but to rest his defence entirely upon the merits 
of _his title. And to prevent his breaking 
his engagement, a condition was added, 
that in such case he should pay the costs 
of the suit, and should allow judgment to 
be entered against the casual ejector (Richard 
RoeV 

The title of the action, after the tenant’s ap- 
pearance stood thus : — Doe (the fictitious 

lessee),^ the demise of (the lessor or 

person really claiming the title), against 

(the real defendant, the casual ejector, Richard 
Roe, having withdrawn). 

The plaintiff must have the legal title, for it 
is a strict rule that the legal title must prevail 
even over an equitable one. It is a maxim 
that the plaintiff must recover on the strength 
of bis own title, and not on the weakness of 
ibiat of his adversary ; for his possession gives 
him a right against every (me who (»>nnot 


establish a good title, and it is sufficient for him 
if he can show the real title of the land to be 
out of* the plaintiff. It sufiices, however, to 
prove undisturbed possession of an estate by 
the claimant or his ancestor for twenty years, 
from which the highest title is to be presumed, 
until the contrary be proved. The rule that 
the plaintiff in ejectment must recover on the 
strengfn of his own title, is qualified in its ap- 
plication to the <»se of landlord and tenant, for 
a tenant who has come in under the plaintiff 
will not be allowed to controvert his title, 
although he might show that it had subse- 
quently expired. — Adams's Eject, c. iv. 

Besides the legal title, the plaintiff must 
have a right of entry upon the lands. By the 
39th sect of 3 & 4 Wm. IV. c. 27, no descent- 
cast, discontinuance! or warrantry, happening 
after 31st December, 1833, shall defeat a right 
of entry or action for the recovery of land. All 
titles are therefore converted into possessory 
titles, thus making this action of universal 
application. The 2nd and 3rd sections of the 
same act do away with the doctrine of non- 
adverse possession, and a very numerous class 
of cases connected therewith. The same statute 
limits the length of time necessary to take away 
a right of entry, and to bring ejectment, the 
2nd section enacting that, after the 31st De- 
cember, 1833, no person shall make an entry 
or distress, or bring an action to recover any 
land or rent, but within twenty years next 
aft(*r the time at which the ri^ht to make such 
entry or distress, or to bring such action, shall 
have first accrued to some person through 
whom he claims ; or if such right shall not 
have accrued to any person through whom he 
claims, then within twenty years next after the 
time at which the right, &c., shall have first 
accrued to the person making or bjrilging the 
same. In the construction of this act, this 
right shall be deemed to have first accrued at 
the time set forth in the 3rd section, i. e. when 
the person claiming such land or rent, or some 
jierson through whom he claims, shall, in respect 
of the estate or interest claimed, have been in 
possession or in receipt of the profits of such 
land, and shall, while entitled thereto, have 
been dispossessed or have discontinued such 
possession or receipt, then such right shall be 
deemed to have first accnied at the time of 
such dispossession or discontinuance of posses- 
sion, or at the last time at which any such 
profits or rent were or was to be received. 

And when the person claiming such land or 
rent shall claim it of some deceased person who 
shall have continued in such possession or re- 
ceipt in respect of the same until his death, and 
shall have been the last person entitled thereto 
who shall have been in such possession or re- 
ceipt, then such fight shall be deemed to have 
first accrued at his death. 
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And when the person claiming, &c., shall 
claim in respect of an estate or interest in pos- 
session, granted, appointed, or otherwise assured 
by any instrutnent (other than a will) to him, 
or some person through whom he claims, by a 
person being in respect of the same in the pos- 
session or receipt of the profits of the land, or 
in the receipt of the rent, and no person entitled 
under such instrument shall have been Ifn such 
possession or receipt, then such right shall be 
deemed to have first accrued at the time at 
which the person claiming as aforesaid, or the 
person through whom he claims, became en- 
titled to such possession or receipt by virtue of 
such instrument. 

And when the interest claimed shall have 
been in revei'sion or remainder or other future 
estate or interest, and no person shall have 
obtained the possession or receipt of the profits 
or rents, then such right shall be deemed to 
have first accrued at the time at which such 
interest came into possession. 

And when the person claiming, or the person 
through whom he claims, shall have become 
entitled by reason of any forfeiture or breach 
of condition, then such right shall be deemed 
to have first accrued when such forfeiture yas 
incurred, or such condition was broken. 

The 10th, 11th, 12th, 13th, and 14th sections 
annul the effect of mere entry, continual claim, 
possessw fratris, and other modes of construc- 
tive possession, and require a written acknow- 
ledgment (not jjpon a stamp) from the party in 
possession or in receipt of the profits of the 
land, to the person entitled, or his agent, as the 
only equivalent to actual possession, so a* to 
preserve the right of entry, and prevent the 
statute from running in cases where some other 
than the person really admitted is in possession 
or receipt of the profits of the land. 

The 15th section reserves a right for five 
years after the passing of the act, in all cases 
■where the possession was not adverse at the 
time of its passing. 

To persona who are under the disabilities of 
infancy, coverture, idiocy, lunacy, unsoundness 
of mind, or absence beyond seas wdien the right 
of entry accrues, a right of action is allowed for 
ten years after the disability ceases, or the 
person under disability dies, which shall first 
happen ; provided that in such cases the action 
is brought within forty years after the right of 
entry accrues, though the disability may have 
continued the whole of that time. And no 
further time is to be allowed in case of a suc- 
cession of disabilities. Provided that lands 
and rents may be recovered by spiritual and 
eleemosynary corporations sole, within two in- 
cumbencies, and sixty years, or (in case that 
period should n^ amount to sixty years) within 
sixty years. 

The 7 Wm. IV. & 1 Viet. c. 28, after reciting 


that doubts of the effect of the above act had 
been entertained as to mortgages, declares and 
enaqj^ that it shall be lawful lor any j)erson en- 
titled under any mortgage of landjJjeing land 
within the definition contained in the 1st section 
of the said act, to make an entry or bring an 
tiction or suit to recover such land within 
twenty years next after the last payment of any 
part of the principal money or interest, although 
more than twenty years may have elapsed since 
the time at which the right to make such entry, 
&c., shall have first accrued. 

An action of ejectment may be brought by 
the following persons, provided they have both 
the legal title, and the right of entry or pos- 
session : — 

An alien, born out of the allegiance of Great 
Britain, wliose lather or grandlather on the 
lather’s side, was a natural-born subject (7 
Anne, c. 5 ; 4 Geo. II. c. 21 ; and 13 Geo. III. 
c. 21). 

Assignees of a bankrupt’s estate ; all the 
bankrupt’s real and personal property, which 
he may be possessed of at the time of his bank- 
ruptcy, or which he may acquire before obtain- 
ing his certificate, '^stpig in the assignees by 
virtue of their appointment ; except his copy- 
hold or customary tenements, which are dis- 
posed of by the couft, the vendees compounding 
for the customary fines (24 & 25 Viet. c. 134, 
s. 117, and 12 & 13 Viet. c. 106, s. 210), and 
also the bankrupt’s estates-tail (3 & 4 Wm. IV. 
c. 74, ss. 5G~73). 

Assignees of an insolvent’s estate (1 & 2 Viet, 
c. 110, s. 51). • 

Attainted felon before office found ; Bar- 
gainee under a bankruptcy (1 Wils. 276) ; 
churchwardens and overseers of the poor for 
lands belonging to the parish (59 Geo. III. 

c. 12, s. 17). 

Committee of a lunatic (1 Wm. IV. c. 65). 

Con usee of a statute-merchant or staple {Co* 
Lift. 42 a). 

A copyholder or his heir {Doe d. Tressider 
V. Tressider^ 1 Gale 4" D. 70) ; lessees of copy- 
holders {Cj’o. Eliz. 536); and widows entitled 
to freebench {Ambl. 299). 

Corporations, either aggregate or sole {Doe 

d. The London Dock Company v. KnebeU, 2 
Mood 4‘ E, 66). 

Devisees and legatees. They may maintain 
ejectment for a chattel real, either %ainttt tlie 
executor, or a stranger, but the executor’s 
assent to the bequest must be shown (6 JBam* 
4r Cres. 112 ; Young v. HolmeSy 1 Sira* 70). 

Grantee of rent-charge, with powej;^ to enter 
and retain until satisfaction (1 Sauti. 112). 
Also grantees of lords of manprs (Doe d. Cosh 
V. Loveless^ 2 Bam. 4" Aid, 4S8). 

Guardians in socage— also called g^uardians 
by the comnaon law. It only arises when the 
inftnt is entitled to some estate in hands, and 
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then the guardianship devolves upon his next 
of kin to whom the inheritance cannot possibly 
descend) as where the estate descended from 
his father, in this case his uncle by the mother’s 
side cannot inherit, and therefore shall be 
guardian {Litt. 123; 2 Roll. Abr. 41); and 
testamentary guardians (12 Car. II. c. 24, s. 8), 
but not a guardian for nurture, for he has 
nothing to do with the land as such. 

Infants, upon giving security for costs (2 T» 
R. 159.) 

Lay Impropriators for tithes. 

Lords of manors (^Adams' s Rject. 44). 

Mortgagee. Where the premises have been 
let lor years, and afterwards mortgaged, tlie 
tenant cannot be ejected by the mortgagee, and 
it is doubtful whether he could recover, even 
if he had given notice to the tenant, that it was 
not intended to disturb his possession, but only 
to require the rent to be paid to him, and not 
to the mortgagor. But where the lease has been 
made subsequently to the mortgage, without 
the mortgagee’s privity, he may recover against 
the tenant, without ’giving such notice, because 
the mortgagor has no power to lease, not sub- 
ject to every circumstanc# of the mortgage ; 
and therefore such a tenant is a trespasser, and 
may be ejected by the mortgagee without notice 
to quit (8 T, i?. 2 ; 1 Dougl. 21). The mort- 
gagee may immediately proceed to eject the 
mortgagor, after default, without notice of 
demand of possession, unless the mortgage-deed 
operate as a redemise of the premise# to the 
mortgagor until default — Adams's Eject. 42. 

Personal representatives (^9 Car. II. c. 3, 
B, 12 ; 1 Viet. c. 16, s. 6). 

Persons having adverse and uninterrupted 
possession for twenty years (3 & 4 Wm. IV. 
e. 27, ss. 16, 17); and persons claiming under 
an award (13 East^ 15). 

Rectors or vicars for tithes against persons 
claiming title thereto, but not fbr refusing to 
set them out, nor where there is a composi- 
tion, nor after sequestration (D^cr, 116 5 ; 3 
Camph. 447). 

Reversioners and assignees of the reversion 
upon a right of re-entry for condition broken 
(32 Hen. Vni. c. 34). 

Tenants, whether for life, for years, in tail, 
or in fee, and whether joint, in common, or 
coparcenanr (3 & 4 Wm. IV. c. 17, s. 12); 
and also by elegit and Ji. fa. {Bull. N. P. 104). 

Trustees of real estates {Aidani^s Eject. 60). 

This action is maintainable for anything, 
whether corporeal or incorporeal, upon which 
an entry, can be made, or the sheriff can give 
possession; and if it be brought to recover . 
water (as pond# or streams), it must be de- 
scribed as so many acres of land covered with 
water.--i?Mn. Eject. 12G; Ad. Eject, c. ii. 

A notice by a landlord to his tenant to quit is 
only necessary where the time of quitting is not 


agreed upon between the parties ; for^ where a 
lease is determinable on a certain event or at a 
fixed time, it is not necessaiy to give such notice, 
both parties being apprised of the determination 
of the term (1 T. R. 54, 162). A notice is not 
necessary, where the possession is adverse, or 
where the rektion of landlord and tenant does 
not subsist ; as if the tenant had attorned to 
another person, or done some act disclaiming 
the landlord’s title. But if the acts done by 
the tenant do not amount to a disavowal of the 
landlord’s title, he has a right to have notice 
{Bull. V. P. 96). A notice to quit is generally 
necessary in order to determine a tenancy from 
year to year ; and a tenancy at will, in conse- 
quence of its inconveniences, is construed by 
the courts as a tenancy from year to year, if 
they can find any foundation for so construing 
it (4 Taunt. 128). This notice must end with 
the year of the tenancy, and must be given at 
least half a year (182 days) previously ; but if 
the rent be payable on the usual quarterly 
feast-days, a notice to quit on the next but one 
is suflicient. When the landlord intends to 
enforce his claim for double value, if the tenant 
hold over, it is necessary that the notice to quit 
be4n writing (4 Geo. II. c. 28, s. 1); but for 
the purpose of an (jectment, a parol notice is 
suflicient, unless the notice is required to be in 
writing by express agreement between the 
parties (5 Esp. 196). But it is the general 
practice to give written notices, and it is a pre- 
caution which should always,, when pos.sible, 
be observed, as it prevents misbike, and renders 
the evidence certain and correct. 

Ray men t of rent as for a year’s rent up to a 
particular day is primd facie evidence of the 
commencement of the tenancy at that day 
(5 Esp. p. 173). The notice should be served 
personally upon the tenant in possession ; but 
if personal service cannot be effected, it will be 
sufficient to leave it with the wife or servant, 
at the tenant’s usual place of residence, ex- 
plaining its nature and contents (4 T. R. 464). 

If a landlord receive rent, accrued due, after 
the expiration of a notice to quit, it is a.waiver 
of the notice, provided the rent be received qua 
rent, and this is a question for a jury (6 T. R. 
219 ; 9 East. 314 n). So if he distrain for such 
rent (1 II. B. 311).— Eject. 73-117. 

As to the practical proceedings, they may be 
thus epitomised ; — 

1st. In ordinary cases, where there is a 
tenant in possession, the action is commenced 
by a writ of ejectment, which is in force for 
three months. In it the property sought to be 
recovered must be described with reasonable 
certainty. The defendant has sixteen days to 
appear. A person not named in the writ may 
obtain an order to appear, upon an affidavit 
showing that he is in possession of the land 
either by himself or his tenant. A defendant 
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may defend for a part only of the property, on 
giving four days’ notice of it after appearance. 
There are not any pleadings, but an issue is 
made up and tried before a jury. A special 
case may be stated for the opinion of the court, 
by consent and by leave of a judge. The trial 
of the issue may be ordered to take place in 
any county. The jury may find a special ver- 
dict, or either party may tender a bill of excep- 
tions. Judgment, either for the claimant or 
defendant, may be signed and execution issued 
(which is either a Jl. fa., elegit, or habere facias 
loqvelajti) on the fifth day in term after the 
verdict, or within fourteen days after the 
verdict, 'whichever shall first happen, unless 
otherwise ordered. The death of a party shall 
not abate the action, but there are given modes 
of procedure under special circumstances. A 
defendant may confess the action, and a claim- 
ant may discontinue. Error may be brought 
upon the judgment, the defendant giving bail. 

If a tenant do not forthwith give notice to 
his landlord of an ejectment having been brought 
again.st him, he forfeits three years’ rack rent of 
the premises, recoverable by action (15 & 10 
Viet. c. 76, ss. 168-221; Gen. li. 112-114). 
A plaintiff in a second ejectment for the same 
premises against the stimc defendant, may be 
ordered to give security for costa after the 
appearance (17 & 18 Viet. c. 125, s. 93). 

2nd. As to proceedings in ejectment upon a 
vacant possession, see the C. L. P. A. 1852 
(15 & 16 Viet. c. 76), s. 170. 

The person who has the right of entry may, 
if the premises be unoccupied and vacant, 
peaceably and without force, enter and lake 
possession of them, without bringing an eject- 
ment ; though it is better to proceed by 
ejectment, more especially where he claims 
adversely to the person last in possession. 
What is a vacant possession ? It is a nice 
question. A distinction must here be made 
between actual abandonment of possession and 
discontinuance to occupy, still retaining the 
virtual posse.ssion. Locking up the premises 
and quitting is an instance of actual abandon- 
ment ; leaving anything, such as hay in a barn, 
will be an instance of discontinuance of posses- 
sion. In the former case the landlord must 
proceed in the ejectment as upon a vacant pos- 
session ; in the latter in the ordinary way. 

The 11 Geo. II. c. 19, s. 16, and 57 Geo. III. 
c. 52, give power to two justices of the peace, 
when premises are deserted by a tenant, and 
no sufficient distress is to be found upon them 
to answer the arrears of rent, to give possession 
of them to the landlord. 

8rd. Proceedings in ejectment by landlord, 
for forfeiture by non-payment of rent - 

And, first, where there is a sufficient distress 
upon the premises, the proceeding must be at 
Common Law; but before the ejectment is 


brought (the proceedings of which have been 
previously described, according as the tenant 
is in possession, or the possession is vacant), a 
demand of the rent must be made, unless there 
is an express agreement dispensing with such 
demand. And inasmuch as the Common Law 
does not favour forfeitures, great strictness is 
required in this respect. The landlord, or an- 
other person under a formal power, must go in 
person, upon some notorious place on the land, 
as before the front door of the dwelling-house 
(unless the lease specify a place for payment of 
rent, and then, upon the place pointed out), on 
the last day on which the rent can be paid, to save 
a forfeiture, at sunset, and demand the precise 
sum due, although, in fact, nobody is present* 
upon the part of the tenant to answ’er ; if the 
rent be not then paid, the landlord is entitled 
to bring his ejectment. This proceeding is 
seldom practised, both on account of the nicety 
of the demand, and because the tenant, by filing 
a bill in equity, may obtain an injunction stay- 
ing proceedings, upon paying the arrears of rent. 

Secondl}’^, where there is not a sufficient dis- 
tress upon the premises, the ejectment is then 
regulated by the C. L. P. A. 1852, ss. 210-212, 
wiiich enacts, that where a half-year’s rent 
shall be in arrear, and a right of re-entry has 
been rcseiwed by th<?*express tenns of the lease, 
and no sufficient distress can be found on the 
premises to countervail the arrears of rent, the 
landlord or lessor may, without any demand or 
re-entry, serve a writ in. ejectment; but the 
tenant, by j)aying the rent and costs, can obtain 
relief at law or iniquity. The proceedings are 
the stime as in ordinary cases, mutatis mutandis. 

4th. The proceedings in ejectment upon the 
determination of a tenancy are regulated by the 
C. L. P. A. 1852, ss. 213-215. 

5th. Posse.ssion can be obtained by summary 
proceedings before two justices, under 1 & 2 
Viet. c. 74, where the term exceeds not seven 
years, and the rent is not more than 20/., no 
fine being re.served; and in a county court 
w^here neither the value of the premises nor 
the rent payable in respect thereof exceeds 50/. 
a year, and where no fine or premium shall 
have been paid. — 19 & 20 Viet. c. 8, s. 50. 

6th. As to proceedings in ejectment by a 
landlord whose right of entry accrues after 
Hilary or Trinity Terms, see the 0. L. P. A* 
1852, ss. 217, 218. 

7th. As to ejectment ^ mortgagee, see th^ 
C. L. P. A. 1852, ss. 219; 220. 

The resulting action of trespass for mesne 
profits, i. e. the amount of the yearly value, of 
the premises, may be brought as soon as actual 
possession is obtained (except in the of 
landlord and tenant, under 1 Geo. IV<*c. 87, 
when these actual damages are given, as already 
shown). It should be brought in the name 
of the plaintiff who has recovered in the 



£J£->— IiLli 


( ) 


ejectment, against the person who had judgment 
against him in the ejectment, or against the 
executors or administrators, for the profits re- 
ceived within six calendar months before the 
death of the testator or intestate ; the action 
must' then be brought within six months after 
they have taken upon themselves the adminis- 
tration of the estate. 

The Statute of Limitations, as to all the pro- 
fits, excepting those which may have accrued 
within the last six years, will be a defence. 
The damages may be beyond .the mere rent or 
annual value of the premises, as compenstition 
for the plaintiff’s trouble, &c. ; but ground- 
rent paid by the defendant will be deducted by 
• the jury from the damages; and if less than 
40s. damages be recovered, unless the judge 
certify, the plaintiff shall have no more coats 
than damages. If the action is brought pending 
error, execution will be stayed until the error 
is determined. In other respects the action is 
the same ds in ordinary proceedings. — 2 Selir. 
Nisi PnuSy tit. ‘Ejectment; ’ Adams on Eject- 
ment-, 2 Chit. Arch. Prac. by Pren. 1005; 
Wood/. Land, and Tenant, b. 3, c. vi. ; Runn. 
Hist. Prinb. and Prac. of Ejectment. 

jet, jetsom, wreck, &c. 

£|jectU8, a whoremongpr. — Blount. 

Eigne [fr. atne, Fr.], eldest, or first-born. 
See Bastaud eignI^:. 

Eik to a reversion, an additional loan to a 
mortgagor, who is the reversioner of the mort- 
gaged estate ; also to a testament, an addition to 
an inventory made up by an executor. — Scotch 
tei-m. ‘ 

Einecia, eldership. See Esnecy. 

Eire, or Eyre [fr. iter, Lat.], the court of 
justices itinerant, and justices in eyre. They 
were, anciently, sent with a general commission 
into clivers counties to hoar such causes as are 
termed pleas of the Crown ; and this was done 
for the ease of the people, who must else have 
been brought to the Queen’s Bench, if the cause 
were too high for the county court : it is sjiid 
they were sent but once in seven years. The 
eyre of the forest is the justice-seat, which, by 
an ancient custom, was held every three years 
by the justices of the forest journeying up and 
down for that purpose. — Bract. 1. 3, c. xi. 

IJjliratioXL, renouncing or resigning one’s 
place. — Encyc. Loud. 

Ejus est periculum cujus est dominium aut 
commodum. — (He wlg> has the dominion or ad- 
vantage has to risk.) 

lUusdeill generis {of the same kind or nature') . 

Electio est interna, libera, et spontanea sepa- 
ratio unius ret ah alia, sine compulsione, consistens 
inanimo etvoluntate. — Dyer, 281. — (Election is 
an internal, free, and spontaneous separation of 
one thing from another, without compulsion, 
consisting in intention and will.) 

jBU<^ semet facta, et placitum testcUum, non 


patitur regressum. — Co. Litt. 146. — (Election 
once made, and plea witnessed, suffers not a 
recall.) 

Election, the act of selecting one or more 
from a greater nhmber for an ofifice ; also the 
exercise of his choice by a man left to his own 
free will to take or to do one thing or another. 

The doctrine of election, strictly so called, is 
derived fi*om the civil law, and is the obligation 
imposed upon a person to choose between two 
inconsistent or alternative rights or claim.s, in 
cases where there is a clear intention of the 
person from whom he derives one, that he should 
not enjoy both. Every case of election, there- 
fore, presupposes a plurality of gifts or rights, 
with an intention, expressed or implied; of the 
person who has a right to control one or both, 
that one should be a substitute for the other. 
The person who is to take has a choice, but he 
cannot enjoy the benefits of both. It has been 
said that the doctrine constitutes a rule of law, 
as well as of equity ; and that the reason why 
courts of equity are more frequently called 
upon to consider the subject, is, that in conse- 
quence of the forms of proceeding at law, the 
person cannot be put to elect. — 2 Story's Equity 
Jurisp. c. XXX. 

As to a defendant in equity compelling a 
plaintiff to elect between two proceedings, it is 
ordered by the Consol. Ord. 1860, xlii. 5 & 6, 
that ‘ A defendant whose answer is not excepted 
to or set down for hearing on former exception.s, 
alleging that the plaintiff is prosecuting him in 
this court and also at law for the same matter, 
may, upon the expiration of eight days after 
his answer or further answer is filed, obtainj as 
of course, on motion or petition, the usual order 
for the plaintiff to make his election in which 
court he will proceed. And that a defendant 
whose answer is excepted to, alleging that the 
plaintiff is prosecuting him in this court and 
also at law f(>r the same matter, may by notice 
in writing require the plaintiff to set down 
the exceptions within four days from the 
service of the notice. And if the plaintiff 
does not do so, such defendant is entitled as 
of course, on motion or petition, to obtain the 
usual order for the plaintiff to make his election 
in which court he will proceed.’ 

But though it is a general rule that when a 
party is suing in equity he shall not be allowed 
to sue at law for the same thing, yet the case of 
a mortgagee forms an exception, he having a 
right to proceed in equity and at law at the 
same time, nor will the court stay the pro- 
ceedings at law, unless the defendant bring in • 
the money. — Rees v. Parkinson, 2 Anst. 497. 

As to the election of members of Parliament, 
see Rogers on Elections. The manner of pro- 
ceeding on election petitions is regulated by 
11 & 12 Viet. c. 98, and 17 & 18 Viet. c. 102, 

8. 36 ; and see as to Ireland 25 & 26 Viet. c. 92. 
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Eleotion-AuditorSy officers annually ap- 
pointed, to whom is committed the duty of 
taking and publishing the account of all ex- 
penses incurred at parliamentary elections. 
See 17 & 18 Viet. c. 102, ss. 18, 26-28. 

Electiones fiant rite et libere sine interrup- 
tione aliqud. — 2 Inst. 169. — (Let elections be 
made rightly and freely, without any inter- 
ruption.) 

Elector, he that has^a vote in the choice of 
any officer ; a constituent ; also the title of 
certain German princes who formerly had 
a voice in the election of the Emperor of 
Germany. 

Electric Telegraphs, estsiblishment of. See 
7 & dfhViet. c. 85, ss. 13, 14. 

Elects, officers of the College of Physicians. 

Eleemosyna, alms. 

Eleemosyna Begis, and Eleemosyna 
Aratri, or Camcarum, a penny which King 
Ethelred ordered to be paid for every plough 
in England towards the sui)i)ort of the poor. — 
Eeq. Ethel, c. i. 

Eleemosynse, possessions belonging to the 
church. — Blount. 

Eleemos3maria, the place in a religious 
house where the common alms were deposited, 
and thence by the almoner distributed to the 
poor. 

Eleemosynarius, the almoner or peculiar 
officer who received the rents and gifts, and 
in due method distributed them to pious and 
charitable uses. / ■' 

Eleemosynaiy Corporations, artificial bo- 
dies, constituted for the perpetual distribution 
of the free alms or bounty of the founder of 
them. Of this kind are all hospitals for the 
maintenance of the poor, sick, and impotent, 
and all colleges both in our universities and 
out of them, which are founded for the 
promotion of piety and learning by proper 
regulations and ordinances, and lor imparting 
assistance to the members of those bodies, in 
order to enable them to prosecute their de- 
votions and studies with greater care and 
assiduity. These eleemosynary corporations, 
though in some things partaking of the nature 
of ecclesiastical bodies, are, strictly ppeaking, 
lay, and not ecclesiastical, even though com- 
posed of ecclesiastical persons: and, accord- 
ingly they are not subject to the jurisdiction 
of the ecclesiastical courts, or to the visitations 
of the ordinary or diocesan in their spiritual 
characters. — 3 Step. Com. 132, 148 & 149. 

• Elegfit (lie has chosen), a judicial writ of 
execution founded on the Statute of West- 
minster II. (13 Edw. I. c. 18) issuing out of 
the court where the record or other pro- 
ceeding is upon which it is grounded, and 
addressed to the sheriff, who, by virtue of it, 
gives to the judgment-creditor the lands and 
tenements of the judgment-debtor, to be occu- 
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pied and enjoyed until the money due on 
such judgment is full^ paid ; during the time 
he so holds them he is called tenant by elegit, 
whose interest is denominated an estate of 
freehold, defeasible upon a condition subse- 
quent. Ilis interest, however, is really a 
chattel, and passes to the executor. 

The writ of elegit now extends to all the 
debtor’s lands, instead of a moiety as before ; 
and also the debtor’s customary and copyhold 
lands, subject to the rights of the lord of the 
manor ; and also lauds over which the debtor 
has any disposing power, which he may, with- 
out the assent of a'ly other person, exercise 
for his oAvn benefit; and also trust estates, 
estates in reversion, or leases for lives or 
ycfirs, rent-charges, lands in ancient demesne, 
the wife’s lands which the husband has during 
coverture, lands of a bishop, and terms for 
years. But the following property cannot be 
extended : an advowson in gross, because it 
cannot be valued at any certain rent towards 
payment of the debt ; the glebe belonging to 
an ecclesiastical benefice ; or the churchyard, 
because these are each solum Deo consecratum ; 
a rcnt-seck, for it cannot be delivered ut liberum 
tenementum ; and any tenement that cannot be 
granted over ; also an estate vested in a pur- 
chaser or mortgaged. — 18 & 19 YicU c. 15, 
s. 11. 

If judgment be obtained against two, and 
one of them die before execution, the judg- 
ment survives as to the personalty, but not as to 
the reafty ; that is, the judgment binds the 
goods of the smArivor only, but it binds the 
lands both of the survivor and the deceased. 

Upon the receipt of the elegit, the sheriff 
must iinpannel a jury, who are to inquire of 
all the goods and chattels of the debtor, and 
appraise the same, and also to inquire as to 
his lands and tenements, and their value ; upon 
such inqui.sition had, the sheriff is to deliver 
to the execution-creditor all the goods and 
chattels of the debtor (except his oxen and 
beasts of the plough) at the value set upon 
them by the jury ; and if the goods b© 
sufficient to satisfy the debt, the lands cannot 
be extended. If, however, the goods be in- 
sufficient, the sheriff is to proceed to make 
and deliver execution to the execution- creditor 
of all tlie lands, &c., of the debtor, and must 
return the writ, in order that the inquisition 
may be recorded in thq court out of which 
the elegit issued. The 5 & 6 Viet, c: 98, 
abolished poundage on this writ. 

If no land be extended upon an elegit, the 
plaintiff may, of course, have an elegit into 
another county ; or even if lands be extended 
upon the first elegit the plaintiff, on a sug- 
gestion that the defendant has more lands, 
either in the same or in another county, 
may have another elegit. But where land is 
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extended under an elegit, no other writ of 
execution but an elegit can be sued out against 
the defendant, unless the plaintiff be evicted 
from the lands extended, or the elegit be in- 
effective or void. 

The sheriff delivers only legal possession of 
the lands, or rather a right of entry, and not 
actual possession ; if, therefore, the execution- 
creditor cannot enter without force, he should 
proceed by ejectment. As soon as the plaintiff 
shall have fully satisfied his judgment out’ of 
the extended value of the land, the defendant 
may repover his land, cither by ejectment, 
scire facias ad rehabendarn terram, bill in 
equity, or reference to one of the masters of 
the court to ascertain the amount of the rents 
and profits received, and order that, if it appear 
that the debt, damages, and costs are satisfied, 
possession shall be delivered to the defendant. — 

1 Chit. Arch. Prac. by Pren. 070. As to an 
elegit in Equity, see Sm. Eq. Pr. 157. 

Elimination, the act of banishing or turning 
out of doors ; rejection. 

Elinguation, the punishment of cutting out 
the tongue. 

Elisors, electors ; chosen persons. In cases 
of challenge to the sheriff and coroners for 
partiality, &c., the jury process is directed to 
two clerks of the court, on two persons of the 
county named by the court, and sworn. Then 
these elisors indifferently name or choose the 
jury, and their return is final, no challenge 
being allowed to the array. — Co. Lift. 158. 

Eloigpae, or Eloine [fr. eloigner, Fr.], to put 
at a distance; to remove one, far from another. 

Eloignmeut, removal ; sending to a distant 
place. 

Elougata, a . return made by a sheriff in 
replevin, that cattle, &c., are not to be found, 
or are removed, so that he cannot make de- 
liyerance, &c. 

ElongatUS, a return to a writ de homine re- 
plegiando, that the man is out of the sherifTs 
jurisdiction, whereupon a process is issued, 
called a capias in icithernam, to imprison the 
defendant himself without bail or main-prize, 
imtil he produces him. 

Elopement, the voluntary departure of a 
wife from her husband, to live with an adul- 
terer in breach of her matrimonial vow. 

Elnl, the twelfth month of the Jewish civil 
year, and the sixth of the ecclesiastical. It con- 
sisted of only twenty -nine days, and answered 
nearly to our August: 

Ely [perhaps fr. IXop, Gk., a marsh, or 
helig, C. Br., a willow], the ancient city and 
metropolis of the county of Cambridge. 

The Isle of Ely was never a county palatine 
but it was a royal franchise, which, however, 
by 6 & 7 Wm. IV. c. 87, was taken away 
from the bishop, whose secular authority is 
how vested in the Crown./ 


Emancipatio. A solemn act by which a 
paterfamilias divests himself of his power over 
his JUius-familias, so that the filius-familias 
may become sui juris. There are three forms 
of emmeipatio. (1) The old emancipation, 
which was by several mancipationes, followed 
by several enfranchisements. The mancipatioy 
or solemn sale, destroyed the patria potestas 
and put the flius-familias in mancipio, which 
was a kind of slavery. The enfranchisement 
by the purchaser made the filius-familias sui 
juris. As the enfranchiser acquired all rights 
of patronage, the father, on occasion of the 
last mancipatio, added the trust-clause {fiducia 
contractu), i. e. an express condition that the 
purchaser should remancipate the filiuS'f^ilias 
to the paterfamilias, so that having ceased to 
be a paterfamilias, and being only an ordinary 
purchaser, he might himself enfranchise his 
child, and so acquire the rights of j)atronage. 

(2) The Anastasian emancipation, introduced 
by Anastasius. It consisted in obtaining an 
imperial rescript, authorising the emancipation 
which was to be registered with the proper 
officer. In tliis way a flius-familias might be 
emancipated in his absence, which could not 
be done by the old form per ces et libram, 
since the purchaser liad to lay hold of the thing. 

(3) The Justinian emancipation, a mere de- 
claration of the paterjamilias before the magis- 
trate, no leave being required for the purpose 
{recta via). — Civin. C. L. 36. 

Embargo [fr. embnrgar, 8p., a prohibition 
to pass], a .stop, arrest, or det'ntion of ships ; 
a prohibition imposed in time of war by a 
belligerent state upon merchant ships against 
their leaving port tor a time specified. 

Embassador. See Ambassador. 

Embassage, or Embassy, the message or 
commission given by a sovereign or state to 
a minister, called an amba.ssador, empowered 
to treat or communicate with another sove- 
reign or state; also the establishment of an 
ambassador. 

Embezzlement, the appropriation to his 
own use by a servant or clerk of money or 
chattels received by him for and on account of 
his master or employer. Embezzlement differs 
from larceny in this, that in the former the 
property misappropriated is not at the time in 
the actual or legal possession of the owner, 
whilst in the latter it is. The distinctions 
between larceny and embezzlement are often 
extremely nice and subtle ; and it is some- 
times difficult to say under which head the 
offence ranges. Unless the offender is a clerK 
or a servant, whose husiness it is to receive 
money for his master, he is not guilty of embez- 
zlement. But if he have been employed to 
receive it in a single instance, he need not be 
a general servant. And where a servant is 
sent to dp a particular thing, for which he is 
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to receive a specified sum and not less, and lie 
is paid a less sum, and appropriates it, this is 
not an embezzlement, for he does not receive 
the money by virtue of his employment.— 

4 C. ^ P. 390. 

Embezzlement by a clerk, or servant, or 
person employed as such, of any chattel, 
money, or valuable security, is a felony 
punishable by penal servitude for a term not 
exceeding fourteen and not less than three 
years, or by imprisonment not exceeding two 
years, and in the case of a male under tlie age 
of sixteen by whijiping in addition to im- 
prisonment (24 & 25 Viet. c. 9G, s. 68). 
Embezzlement by persons in the service of 
her M^ipsty, or by a constable or other person 
employed in the police is a felony punishable 
in the same manner, with the exception of 
whipping (s. 70). Embezzlement by any 

officer or servant of the Bank of England or 
Bank of Ireland is a felony punishable by 
penal servitude for life, or not less than three 
years, or imprisonment not exceeding two years 
(s. 73). , 

In the same indictment any number of dis- 
tinct acts of embezzlement, not exceeding three, 
committed against Her Majesty, or the sjime 
master, or eniployer, may be charged if com- 
mitted within the space of six months from the 
first to the last act. In an indictment for em- 
bezzling money or any valuable security, it is 
sufficient to allege the embezzlement to be 
of money without specifying the particular 
coin- or valuable security; such an allegation 
shall be sustained if the offender shall bo 
proved to have embezzled any amount, al- 
though tlie particular species of coin or valu- 
able security of which such amount was com- 
posed shall not be proved, or if he shall be 
proved to have embezzled any piece of coin or 
any valuable security, or any portion of the value 
thereof, although such piece of coin or security 
may have been delivered to him in order that 
part of tlie value thereof .should be returned to 
the party delivering the same, or to some other 
person, and such part shall have been returned 
accordingly (s. 71). 

If upon the trial of any person indicted for 
embezzlement, &c., it shall be proved that he 
took the property in question in any such * 
manner as to amount in law to larceny, he 
shall not by reason thereof be entitled to be 
acquitted, but the jury shall be at liberty to 
return as their verdict that such person is not 
guilty of embezzlement, &c., but is guilty of 
simple larceny, or of larceny as a clerk, ser- 
vant, or person employed for the purpose or in 
the capacity of a clerk or servant, <fec., as the 
case may be, and thereupon such person shall 
be liable to be punished in the same manner as 
if he had been convicted upon an indictment 
for such larceny ; and if upon the trial of any 


person indicted for larceny it shall be proved 
that he took the property in question in any 
such manner as to amount in law to embezzle- 
ment, &c., he shall not by reason thereof be 
entitled to be acquitted, but the jury shall be 
at liberty to return as their verdict, that such 
person is not guilty of larceny, but is guilty of 
embezzlement, &c., and thereupon such person 
shall be liable to be punished in the same 
manner as if he had been convicted upon an 
indictment for such embezzlement, &c. ; and 
no person so tried for embezzlement, &c., or 
larceny as aforesaid .shall be liable to ba after- 
wards prosecuted for larceny, &c., or embezzle- 
ment upon the same lacts. — 24 & 25 Vici. 
c. 96, s. 72. As to the fraudulent misappropria- 
tion of property by bankers, merchants, brokers, 
atUirnies, or agents, see 24 & 26 Vtct. c. 96, 
ss. 75, 76, 77, 78, 79, 86; by trustees, ss. 80 
& 86 ; by directors, members, or public 
officers of bodies corporate or public companies, 
88. 81, 86. See Arch. Crim. Consol. Stat. 
275, et seq. 

Emblements [ft. emblavance de hled^ Fr., 
corn sprung or put above ground], the grow- 
ing crops of those vegetable jiroductions of the 
soil which are annually produced by the labor 
of the cultivator. They are deemed personal 
property, and pass aV such to the executor or 
administrator of the occupier, whether he were 
tlie owner in fee, or for life, or for years, if he 
die before he has actually cut, reaped or 
gathered the same ; and this, although being 
affixed to the .soil, they might for some pur- 
poses be considered, whilst growing, as part of 
the realty. 

If a tenan# for life or pur auter vie die, his 
executor or admin istnator is entitled to emble- 
ments, for the estate was determined by the act 
of God ; and it is a maxim in the law that 
actus Dei nemini facit injuriam. The adva#* 
tages of emblements arc extended to parochial 
clergy by 28 Hen. VIII. c. 11, but a parson who 
resigns his living, or forfeits it by his own act, 
is not entitled to emblements, although his 
lessee is. By devise, the devisee may, without 
express words, be entitled to the growing 
crops. But a legatee of the goods, stock, and 
moveables on a farm, is entitled to growing 
corn in preference as well as to the devisee of 
the land as to the executor. So, a tenant at 
will or sufferance, the duration of whose ten- 
ancy is uncertain, i.s, if the lessor suddenly de- 
termine the tenancy, entitled to emblements. 
And, at common law, fructus industrialeSy as 
growing corn and other annual produce, wWcli 
would go to the executor upon death, may be 
taken in execution ; but the appraisement and 
salf^thereof are regulated by statute ; and, jby 
statute, growing crops may be distrained upon, 
and sold when ripe. But a crop of natural grass 
growing at the time of the death of a tenant for 
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lifo or in fee, and although fit to cut for hay, the juror embraced is by the common law, and 
does not belong to his executor, but goes to the also by statute 6 Geo. IV. c. 50, s. 61, fine and 
remainderman. A landlord is entitled to emble- imprisonment. 

ments on growing crops, in case of forfeiture by Embring days [fr. embers y cineres, Lat., bc- 
the tenant’s own acts, and so is a mortgagee. — cause our ancestors, when they fasted, sat in 

1 Chit. Gen. Prac. 91. ashes, or strewed them on their heads], those 

Where the lease or tenancy of any farm or days which the ancient fathers called quatuor 
lands held by a tenant at rackrent shall deter- tempora jejnniiy are of great antiquity in the 
mine by the death or cesser of the estate of any church; they are observed on Wednesday, 
landlord entitled for his life, or for any other Friday and Saturday next after Quadragesima 
uncertain interest, instead ol* claims to emble- Sunday, or the first Sunday in Lent, after 
meats, the tenant shall continue to hold and Whitsuntide, Holyrood-day in September, and 
occupy such tiirm or lands until the expiration St. Lucy’s-day, about the middle of December, 
ofthe then current year of his tenancy, and shall Brit. c. liii. Our almanacs call the weeks 
then quit upon the terms of his lease or holding in which they fall the Ember-weeks, and they 
in the same manner, as if such lease or tcmancy are now chiefly noticed on account Athe or- 
were then determined by effluxion of time or dination of priests and deacons ; bemuse the 
other lawful means, during the continuance of canon appoints the Sundays next after the 
his landlord’s estate ; and the succeeding land- Ember-weeks for the solemn times of ordina- 
lord or ower shall be entitled to recover and tion ; though the bishops, if they please, may 
receive of the’ tenant in the Slime manner as his ordain on any Sunday or holiday. — Encyc. 
predecessor or such tenant’s lessor could have Lon. ; Wheat. Com. Pr. 

done if he had been living, or had continued the Emendals, an old word still made use of in 
landlord or lessor, a fair p^^oportion of the rent the accounts of the society of the Inner Temple ; 
for the period which may have elapsed from the where so much in emendals at the foot of an 
day of the death or cesser of the estate of such account on the balance thereof, signifies so 
predecessor or lessor to the time of tlie tenant much money in the bank or stock of the houses, 
so quitting ; and the succeeding landlord or for reparation of losses, or other emergent oc- 
owner and the tenant respectively shall, as be- casions. — Spelm. 

tween themselves and as against each other, be Emendare, to make amends for any crime 
entitled to all the benefits and advantages and or trespass committed. And a capital crime, 
be subject to the terms, conditions, and restric- not to be atoned by fine, was said to be ?we- 
tions, to which the preceding landlord or lessor mendahile. — Leg. Canut, 2. 

and such tenant respectively would have been Emendatio, the power of fftnending and cor- 
cntitled and subject in case (he lease or tenancy recting abuses, according to stated rules and 
had determined in manner aforesjiid at the ex- measures. 

piration of such current year. Plbvided always Emergent year, the epoch or date whence 
that no notice to quit shall be necessary or re- .any people begin to compute their time. Our 
quired by or from either party to determine emergent year is sometimes the year of the 
any such holding and occupation as aforesaid. — creation, but more usually the year of the birth 
14 (fe 15 Viet. c. 25, s. 1. of Christ. See Calendar. 

Emblers de gentz [Fr.], a stealing from the Emigration Commissioners. See 18 & 19 
people. The phrase occurs in our old rolls of Viet. c. 119, s. 6. 

Parliament : — Whereas divers murders, emblers Emigfration of Paupers. See 4 & 5 Wm. IV. 

de gentZy and robberies are committed, &c.— - c. 76, s. 62 ; 7 & 8 Viet. c. 101, s. 29; 11 & 
Pot. Pari. 21 Edw. III. n. 62. 12 Viet. c. 110, s. 5 ; 12 & 13 Viet, c. 103, 

Embraceor [fr. emhrasoury Fr.], he that, s. 20; 13 & 14 Viet. c. 101, s. 4. 
when a matter is in trial between party and Eminence, im honorary title given to cardi- 
party, comes to the bar with one of the parties, nals. They were called illustrissimi and re- 
having received some reward so to do, an<^ verendissimi until the pontificate of Urban VIII. 
speaks in the case; or privately labours the jury. Eminent domain, the right which a govern- 
or stands in the court to survey and overlook ment retains over the estates of individuals to 
them, whereby they are awed or influenced, or resume them for public use. 

put in fear or doubt of the matter. — 19 lien. Emissary, a person sent upon a mission as 
VII. c. 13. But counsel, attomies, &c., may the agent of another ; akso a secret agent sent 

speak in the case for their clients and not be to ascertain the sentiments and designs of 

cmbraceors. others, and to propagate opinions favourable to 

. Embracery, an attempt to influence a jury his employer. 

corruptly in favour of one party in a tri^ by Empalemeut,* a mode of inflicting punish- 
promises, persuasions, entreaties, money, enter- ment, by thrusting a sharp pole up the funda* 
lainments, and the like. The punishment for ment. — Encyc. Lon, 

this misdemeanor in the person embracing and Empannel [fr. panne, Fr.], the writing or 
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entering by the sheriff, on a parchment schedule 
or roll of paper, the names of a jury summoned 
by him — Cowel. 

Emparlance. See Imparlance. 

Emperor [fr. empereur^ Fr., imperator, Lat.], 
a sovereign prince who bears rule over large 
kingdoms and territories; a monarch of title 
and dignity superior to a king. The title im- 
perator was by the early Romans conferred on 
renowned and victorious generals who acquired 
great power and dominion, and was by degrees 
extended to signify a commander-in-chief sent 
upon important military service. After the 
time of the Antonines the tenn was applied to 
the sovereign ruler of th<^ Roman Empire, and 
after th^ fall of the Western Empire, the title 
was assumed by Charlemagne, the founder of 
the second or German Empire. When the 
German branch of the Carlovingian family be- 
came extinct, the imperial crown bccjime elec- 
tive, and so continued until the last century. 
The title of Emperor of Germany was given 
up by Francis II., who, in lieu of it, assumed 
the title of Emperor of Austria. The title of 
Emperor of the French was assumed by Napo- 
leon I., and has been again assumed by Napo- 
leon III. I'he sovereign of Russia is als(j styled 
emperor. King Edgar, in an old charter, 
styles himself Imperator. 

Emphyteusis, the jus emphyteuHcarmm^ or 
as it is more generally called emphyteusis, was 
the right of enjoying all the fruits, and dispos- 
ing at pleasure of the j)roperty of another, sub- 
ject to the payment of a yearly rent (pensio or 
canon) to the owner. Formerly the lands of 
the Roman municipalities, or of the college A)f 
priests, used to be let for different terms of 
years, sometimes for a short term, such as that 
of five years, sometimes for a tenn amounting 
almost to a perpetuity, under the name of ayri 
vectiyales (Gai. in. 145). Afterwards the lands 
of private individuals wore let in a similar 
manner, and were also comprehended uiu^er 
the term ayri vectiyales. The emperors let their 
patrimonial lands in a similar way, and these 
lands so let were termed emphyteuticarii {C. xi. 
58, 61), a name arising from there being a new 
ownership, or what almost amounted to an 
ownership, engrafted {iv, ^vrevto) on the real 
dominium. Either shortly before or in the 
time of Justinian, the two rights, that of the 
ager vectiyales, and tl^it of ’e?npJiyteusis, were 
united under the common name of emphyteusis, 
and subjected to particular regulations. Both 
lands and buildings could be subject to emphrj- 
teusis (Nov. vii. 3, 1, 2). The emphyteuta, as 
the person who enjoyed the right was termed, 
besides enjoying all the rights of usufructuary, 
could dispose of the thing or rather of his 
rights over it in any way he pleased (Nov. vii. 
3, 2) ; he could create a servitude over it or 
mortgage it (D. xiii. 7, 16, 2) ; he had a real 


action (which, however, was said to be a utilia 
vindicatio, because he was not the owner, but 
only in the place of one) to defend or assert 
his rights ; and at his death his rights wore 
transmitted to his heirs (Nov. vii. 3). 

He was obliged to pay his pensio under any 
circumstances, whether he actually benefitted 
by his efnphyteusis or not, because the payment 
of rent wjis an acknowledgment of the title of 
W;he dominus. He was also bound to use the 
thing over which his right extended, so that it 
was not deteriorated in value at the time his 
right expired (Nov. vii. 3, '2).— -Sand. Just. 226. 

Empire, the dominioix or jurisdiction of an 
emperor ; the region o /er which the dominion 
of an emperor extends ; imperial power ; su- 
preme dominion ; sovereign command. 

Emplead, to indict ; to prefer a charge 
against ; to accuse. 

Emporium [fr. epwopior, Gk., a trading- 
place], a place for wholesale trade in commo- 
dities carried by sea. The name is sometimes 
applied to a seaport town, but it properly signi- 
fies only a particular place in such a town.- 
The word is derived from tpiropoc, which signi- 
fies in llomer a person who sails as a passenger 
in a ship belonging to another person (0<i. ii. 
310 ; xxiv. 300) ; but in later writers it signi- 
fies the merchant ol** wholesale dealer, and 
differs from icdiryXoc, the retail deiiler, in that 
it is applied to the merchant who carries on 
commerce with foreign countries, while the 
Kd‘7rri\oQ purchases his goods from the tpwopoc, 
and retails them in the market-place. — Smith's 
Diet, o f Antiq. • , 

Emption, the act of buying ; a purchase. 

Emptor, a buyer or purchaser. 

Empture, bought, hired. — Scott 

Enabling statute, 32 Hen. VIII. c. 28, a.d. 
154.0. By the common law, all persons may 
make leases to endure so long as their interestii 
in the land continues, but no longer. This 
statute enabled first a tenant-in-tail to make a 
lease for three lives, or twenty-one years, to 
bind his i.s8ue. Secondly, a husband seised in 
rigid of his Avife in fee-simple or fee-tail, to 
make a similar lease to bind his wife and her 
heirs, provided she join therein. Thirdly, ec- 
cle.siastical persons sei-sed of an estate of fee- 
simple in right of their churches (not parsons 
or vicars who are seised for life only), to make 
leases to bind their successors. But certain, 
requisites must be observed in making those 
leases. — 2 Bl. Com. 219. This act is repealed 
by 19 & 20 Viet. c. 120, s. 35, except so far 
as relates to leases made by persons having an 
estate in the right of their churches. There 
are other enabling statutes, by which ecclesias- 
tical lands may be leased. See Platt on Leases, 
238-312 ; and Woodf. L. ^ T. 22, et seq. A 
consolidation of these acta would be vexy de- 
sirable. 

Y 2 
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the satisfaction for a crime ; the re- 
compense for a fault. — Scotch tenti. 

Imact) to act, perform, or effect ; to establish 
by law ; to decree. 

Enbrever, to write down in short. — Brit. 56. 

Encaustum. See Incaustum. 

Enceinte, pregnant, big with child. 

Enoheason [old Jaw Fr.], cause ; occasion. 
Skin. ; Cowel ; Bailey: 

Endenize, or Endenizen, to make free ; to 
enfranchise. 

Endite. See Indite. 

Endorsement, superscription ; writing on 
the back ; ratification. 

Endowed. The Endowed Schools Act, 1860, 
23 Viet. c. 11. 

Endowment, wealth applied to any person 
or u.se. The assuring dower to a woman ; the 
setting forth a sufficient portion for a vicar to- 
wards his perpetual maintenance, when the 
benefice is appropriated. — Cowel. 

En escliange il coinent que les estates soient 
egales. — Co. Litt. 50. — (In an exchange it is 
necessary that the estates be equal.) 

Enfeoffment, the act of investing with any 
dignity or possession ; also the instrument or 
deed by which a person is invested with pos- 
sessions. ' « 

Enfranchise, to make free, or incorporate a 
person in a society, &c. 

Enfranchisement, investiture of the privi- 
leges of a denizen ; also the act of incorporating 
a person into a society. 

As to enfranchisement* of copyholds, see 
CorraoLD. 

England [fr. eng^ Teut., narrow, strait, a 
nookj. Verstegan, in p. 147 of his Hestitiition 
of Decayed Intelligence in Antiquities^ quaintly 
observes as follows : — ‘ To come now unto the 
cause of the general calling of our ance.stors by 
the name of Englishmen, and our country con- 
sequently by the name of England, it is to be 
noted, that the seven petty kingdoms of Kent, 
South Saxons, East Englisli, West Saxons, 
East Saxons, Northumbers, and Mercians came 
in fine one after another, by means of the West 
Saxons, who subdued and got the sovereignty 
of all the rest, to be all brought under one 
monarchy imder King Egbert, King of the said 
W est Saxons. This king, then, considering that 
so many different names as the distinct kingdoms 
before had caused were no more necessary, and 
that as the people were aU originally of one 
nation, so was it fit they should again be 
brought under one name ; and although they 
had had the general name of Saxons, as unto 
this day (1605) they are of the Welsh and Irish 
called, yet did he rather choose and ordain that 
they should be all called Englishmen^ as but a 
part of them before was called, and that the 
coiiiitry should be called England. To the af- 
fectaiiou of which name of Englishmen, it ^ould 


seem he was chiefly moved in respect of Pope 
Gregory, his alluding the name of Engelisce 
unto Angellyke. The name of Engel is yet at 
this present in all the Teutonic tongues, to wit, 
the high and low Duitsh, <&c., as much to say 
as Angela and if a Dutchman be asked how he 
would in his language call an Angellykeman^ he 
would answer ein Engelsch-man, and being 
asked how in his own language he would or 
doth call an Englishman, he can give no other 
name for him, but even the very same that he 
gjive before for an Angellykeman^ that is, as 
before is said, ein Engelsch-man ; Engel being 
in their tongue an Angel ; and English^ which 
they write Engelsdhe^ Angellyke. And such 
reason and consideration may have nloved our 
former kings, upon their best coin of pure and 
fine gold, to set the imago of an angel, which ' 
may be supposed has as well been used before 
the Roman conquest as since. 

* Thus the name generally of Saxons was by 
the ordinance of noble King Egbert, about the 
year of our Lord 800, brought into the general 
name of Englishmen, which being a name of 
such gloiy , as the derivation showeth it, ever may 
they with all increase of honor therein continue. 

^ The country was accordingly called Eriga- 
land^ and by abbreviation England, a name 
which well accords unto two significations, for 
first it seems to have had it by reason of the 
English people, whose land it now was ; and 
secondly, in regard of the form or fashion 
thereof, for that it gi*ows unto a narrowness 
both towards the north and towards the’ west : 
the name of the first, or old England, whereof 
before I have spoken, having risen (as most 
api)arently it seemeth) for like cause and reason 
of the straightness or narrowness thereof.’ 

Englecery, or Englescherie, or Ikiglishery 
[fr. Engleceria, Lat.], the being an English- 
man. — 14 Edw. Ill, at. 1, c. 4. 

Engrosser, he that purchases large quanti- 
ties of any commodity, in order to sell it at a 
high price. — 7 & 8 Viet. c. 24. 

Enicia pars. Sec Esnecy. 

Enitia pars semper preeferenda est propter 
pi'ivilegium cetatis. — Co. Litt. 166. — (The part 
of the elder sister is always to be preferred, on 
account of the privilege of age.) 

Enlarger Testate, a species of release which 
enures by way of enlarging an estate, and con- 
sists of a conveyance of the ulterior interest 
to the particular tenant ; as if there be tenant 
for life or years, remainder to another in fee, 
and he in remainder releases all his right to the 
particular tenant and his heirs, this gives him 
the estate in fee. — 1 Step. Com. 527. 

Enlarging Statutes. See Act of Pablia- 

MENT. 

Enpleet, anciently used for implead. 

Enquets. See Inquest. 

Enquiry. See Inquiry. 
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Enrolment, re^ater, record ; writing in which 
anything is recorded. 

By the Statute of Enrolments, 27 Hen. VHI. 
c. 16, every bargain and sale of a freehold in- 
terest is to be enrolled in Chancery within six 
[lunar] months after its date. 

No assurance by a tenant-in- tail, under the 
3 & 4 Wm. IV. c. 74, will have any operation 
unless it be enrolled in the Court of Chancery 
within six calendar months after its execution, 
which enrolment will be^sufficient of itself, even 
where the conveyance is by bargain and sale, 
within the Statute of Enrolments. This pro- 
vision does not extend to copyholds, the enrol- 
ment then being on the court-rolls of the manor. 

If a party to a suit in equity, who has ob- 
tained a decree or order, is de.sirou8 of prevent- 
ing a rehearing of the cause before the judge 
pronouncing the same, or of preventing an 
appeal to the Lord Chancellor, or Lords Justices 
of Appeal, it must be enrolled. So also where 
a decree is pronounced either by the Master of 
the Rolls, or one of the Vice-Chancellors, and 
the party, instead of appealing to the Lord 
Chancellor, or Lords Justices of Appeal, is de- 
sirous of appealing at once to the House of 
Lords, the decree must first be enrolled. The 
effect of enrolling a decree of the Lord Chan- 
cellor is to prevent its being reheard by him. 
After a decree is enrolled, it can only be re- 
versed or altered either by appeal to the House 
of Lords or by bill of review. It may be 
enrolled immediately after it has been passed 
and entered, iinleks a caveat have been entered, 
and then, if the party entering it does not pre- 
sent his petition of appeal or rehearing witliin 
twenty- eight days, the enrolment may be 
perfected. By Consol. Ord. 1860, xxiii, r. 24, 
the expenses of enrolment of decrees and orders 
are diminished : and by Ord. xxii. r. 16, the 
defendant has power to vacate the enrolment 
under certain circumstances. The enrolment 
may be vacated generally where the meritS 
have not been gone into, or the decree was 
obtained and enrolled through the neglect of 
the opposite solicitor, or where it was obtained 
by surprise. 

Ens, being, or existence. 

Enschedule, to insert in a list, account, or 
writing. 

Ensient, or Enseint, pregnancy. 

Entail [ft. feudum talUatum^ Lat. ; entaille^ 
Fr., from taillevy to cut], a|i estate settled with 
regard to the rule of its descent. See Tail. 

Entailed Money, money directed to be in- 
vested in realty to be entailed. 8 & 4 Wm. IV. 
c. 74, ss. 70, 71, 72. See Tail. 

Entendment See Intendment. . ~ 

Ente!ring short. When bills not due are 
paid into a bank by a customer, it is the custom 
of some bankers not to carry the amount of the 
bills dii'ectly to his credit, but to * enter them 


short * as it is called, i. e. to note down the re- 
ceipt of the bills, their amounts, and the times 
when they become due in a previous column 
of the page, and the amounts when received 
are carried forward into the usual casli column. 
See Giles v. Perkins j 9 Easty p. 18. Some- 
times instead of entering such bills short, 
bankers credit the customer directly with the 
amount of the bills as cash, charging interest 
on any advances they may make on their 
account, and allow him at once to draw upon 
them to that amount. If the banker becomes 
bankrupt, the property in bills entered short 
does not pass to his assignees, but the customer 
is entitled to them if they remain in his hands, 
or to their proceeds, if received, subject to any 
lien the banker may have upon them. 

Enterpleader. See Interpleader. 

Entierty [ft. entievy Fr.], the whole. 

Entire Tenancy, a sole po.s8ession by one 
person, called severalty, which is contrary to 
several tenancy where a joint or common pos- 
session is in one or more. 

Entireties, Tenancy by. Where an estate is 
conveyed or devised to a man and his wife 
during coverturCy they are said to be tenants by 
entireties, that is, each is said to be seised of 
the whole estate, and neither of a part. The 
consequence is, that flie husband’s conveyance 
alone will not have any effect against his wife’s 
surviving. The husband being seised of the 
whole estate during coverture, either in his own 
right or ^ure uxoris, can of course part with 
that interest ; but to make a complete convey- 
ance of all the interests held in entirety, the 
wife must concur. Tenants by entireties are 
seised per tout, and not per my et per tout. 
TJiis species of tenancy seems to be an excep- 
tion to the rule that the husband and wife are 
one person in law ; if they are to be considered 
as one person, the husband should be able to 
convey alone, which in this ca.se he cannot do.— 
Watk. Conv. 170. 

Entirety, the whole ; completeness. 

Entrepot [Fr.], a warehouse or magazine 
for the deposit of goods. 

Entry, the depositing of a document in the 
proper office or place ; actual entry on land is 
necessary to constitute a seisin in deed, and is 
necessary in certain cases, as, e. g. to perfect a 
common law lease. 

When a person without any right has taken 
possession of land, the party entitled may make 
a formal but peaceable entry, which is quite an 
extrajudicial and summary remedy, on such 
lands, declai’ing that thereby he takes posses- 
sion, which notorious act of ownership is equi- 
valent to a feodal investiture by the lord ; or 
he may enter on any part of it in the same 
coimty, declaring it to be in the name of the 
whole ; but if it lie in different cotmties, he 
must make different entries for the notoriety of 
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Buch entry and claim. This remedy by entry 
takes place in three only of the five species of 
ouster — viz. abatement, intrusion, and dis- 
seissin ; for as in these the original entry of the 
wrongdoer was unlawful, they may therefore 
be remedied by the mere entry of him who has 
right. But upon a discontinuance or deforce- 
ment, the owner of the estate cannot enter, but 
is driven to his {iction ; for herein the original 
entiy being lawful, and thereby an apparent 
right of possession being gained, the law will 
not suffer that right to be overthrown by the 
mere act or entry of the claimant. — 1 Inst. 57. 

An action must bo brought within twenty 
years next after a right of entry first acci*ued, 
ten years being allowed after the determination 
of disabilities, provided it be not more than 
forty years in the whole. No continual or 
other claim upon or near any land shall pre- 
serve any right of making any entry or distress, 
or of bringing an action. No descent-cast 
which may hajjpen or be made after the 31st 
of December, 1833, sh.all toll or defeat any 
right of entry or actior. for the recovery of 
land. All writs of entry and real actions by 
which lands might have been formerly reco- 
vered, except dower, dower unde ‘nihil habet^ 
and qnare imjpeditj are abf)lislied.— 3 & 4 Wm. 
IV. c. 27. 

In Scotch 'law, it refers to the acknowledg- 
ment of the title of the heir, &c., to be admitted 
by the superior. 

As to a burglarious entry, see Burglary. 

In commerce, the act offsetting down in an 
account-book the particulars of business trans- 
acted. Bookkeeping is performed either by 
single or double QUtry. 

Entry, Bill ofc See Bill of Entry. 

Enumerators, persons appointed by the Su- 
perintendent Registrars to collect census-papers 
or schedules. 

Enure, to take place or to be available. 

Envoy, a diplomatic agent sent by one state 
to another. 

Eodem modo quo quid constituitur^ eodem 
Ttiodo destruitur.-^Q Co. 53. — (In the same way 
in which anything is constituted, in that way 
is it destroyed.) 

Eodorbrioe [fr. eoder^ Sax., a hedge, and 
brice^ broken3, hedge-breaking. — Leg. Alf. 
c. 45. 

Eorl [its etymon is unknown, one deriving 
it fr. dr, O. N., minister, satellite ; another fr. 
jara, battle, {^e B. Bald, voce Jarlj and the 
gloss, to Scemundis Edda^ t. i., p. 597]. This 
title, which seems to have been introduced by 
the Jutes of Kent, occurs frequently in the 
laws of the kings of that district, the first men- 
tion of it being in Ethb. 13. Its more general 
use among us dates from the later Scandinavian 
invasions;^ and though originally only a title 
■ of hfmpr, it became in later times one of office, 


nearly supplanting the older and more Saxon 
one of ^ealdorman.’ — Anc. Inst. Eng. 

Eoth, an oath. 

Epimenia, expenses or gifts. — Blount. 

Epiphany [fr. r 'a eVipaVm, Gk.], a Christian 
festival, otherwise called the Manifestation of 
Christ to the Gentiles, observed on the 6th of 
January, in honor of the appearance of the star 
to the three magi, or wise men, who came to 
adore the Messiah, and bring him presents. It 
is commonly called Twdlfth-day . — Encyc. Lond. 

Episcopacy [fr. cVtaAOTroc, Gk.], the office of 
overlooking or overseeing ; the office of a 
bishop who is to overlook and oversee the con- 
cerns of the church, A form of church govern- 
ment by diocesan bishops. 

Episcopal and Capitular Estates Manage- 
ment. See 14 & 15 Viet. c. 104, continued, 
explained and amended by 16 & 17 Viet. c. 57, 
ss. 1, 4, &c.; 17 & 18 Viet. c. 116; 19 & 20 
Viet. c. 74; 20 & 21 Viet. c. 74; 22 & 23 
Viet. c. 46 ; and 23 & 24 Viet. c. 124. 

Episcopalia, or Onera Episcopalia, synodals 
or other customary payments fi*om the clergy 
to their bishop or diocesiin, which were formerly 
collected by the rural deans, and by them trans- 
mitted to the bishop. — Mon. Ang. t, iii. p. 61. 

Episcopate, a bishopric. 

Episcopus aUervns mandato quam regis non 
teneturohtemperare. — Co. Litt. 134. — (A bishop 
needs not obey any mandate save the king’s.) 

Episcopus teneat placitum., in emnd Chris- 
tianilatis, de iis quee mere suitt spiritualia. — 12 
Co. 44. — (A bishop may hold plea in a Court 
Christian, of things merely spiritual.) 

* Episcopus puerorum. It was an old custom 
tliat upon certain feasts some lay person should 
plait his hair, and put on the garments of a 
bishop, and in them pretend to exercise episcopal 
jurisdiction, and do several ludicrous actions, 
for which reason lie was called bishop of the 
ifoys ; and this custom obtained here long after 
several constitutions were made to abolish 
it. — Blount. Such an officer is mentioned in 
the statutes of some of the cathedrals of the old 
foundation in England 

Epoch, or Epocha [fr. erroxri, Gk., a pause], 
the time at which a new computation is begun ; 
the time whence dates are numbered.-— AJwcyc. 
Lond. 

Equerry, an officer of state under the master 
of the horse. 

Equitable Defeuces at Common Law. ^ The 

Common Law Procedure Act, 1854 ’ (ss. 83— 
86), enables any defendant, or plaintiff in re- 
plevin, to plead the facts which would entitle 
him, if judgment were obtained against him, 
to relief in equity from such judgment on 
equitable ground, by way of defence ; such a 
plea to begin with the words, ‘ For defence on 
equitable grounds,’ or words to the like effect. 
Should Buch equitable defence arise after the 
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period during which it could be pleaded, it may- 
then be set up by way of auditd quereld. The 
plaintiff is allowed to avoid such defence by a 
replication upon equitable grounds, commenc- 
ing with the words, ‘ For replication on equi- 
table grounds,’ or words to the like effect. 
There is a right reserved to the court of law, 
or any judge of it, to strike out upon discre- 
tionary terms any equitable plea or replication 
which cannot be dealt witli at law so as to do 
justice between the pai’ties. Under these cir- 
cumstances, it is presumed that a litigant will 
bo remitted to the Court of Cliancciy for the 
purpose of vindicating his equitiible rights. 

The effect of this statutory jurisdiction is 
not to .bring Ghancery suits into the Common 
Law Courts, but simply to enable defendants 
in actions to set up what would be absolute 
defences in equity. 

Equitable Estates, one of the three kinds 
of property in lands and tenements ; the other 
two being legal property and customary pro- 
perty. 

That is properly an equitable estate or in- 
terest, for which a court of equity affords the 
only remedy : and of this nature especially, is 
the benefit of every trust, express or implied, 
which is not converted into a legal cstite by 
the Statute of Uses. The rest are equities of 
redemption, constructive trusts, and all equit- 
able charges. — Burton^s Comp. c. viii. 
Equitable Lien. See Lien. 

Equitable Mortgage. The following mort- 
gages are equitable : 

(1) Where the subject of a mortgnge is 
trust property, which security is effected either 
by a formal deed or a written memorandum, 
notice being given to the trustees in order to 
preserve the priority. 

(2) Where it is an equity of redemption, 
which is merely a right to file a bill or claim 
in equity to redeem the estate. 

(3) Where tliere is a written agreement 
only to ma'ke a mortgage, which creates an 
equitable lien on the land. 

(4) Wliere a debtor deposits the title-deeds 
of his estate with his creditor or some person 
on his behalf, without even a verbal commu- 
nication. The deposit itself is deemed evidence 
of an executed agreement or contract for a 
mortgage for such estate. 

This transaction, which appears to be a judi- 
cial repeal of the Statute of Frauds, 29 Car. II. 
c. 3, 8. 4, is extensively resorted to, and is 
known in practice as an equitable mortgage by 
deposit of title-deeds. The title-deeds may be 
deposited at different times, if it be in pursuance 
of the original contract, and, perhaps, a de- 
posit of the conveyance to the mortgagor will 
alone constitute an equitable mortgage. A 
deposit of a material portion of the title-deeds 
to an estate is a sufficient equitable mortgage 


of such property . — Bacon v. Allen^ 4 TU. 693 
(1856). When it is proposed to effect an equit- 
able mortgage of joint-stock shares, the shard- 
holder and depositary should give notice to 
the company’s officer that the former has 
agreed to make the deeds of his shares a secu- 
rity for a sum of mojoey which the latter is 
advancing on them, as this converts the officer 
into a trustee of the deeds for the lender. The 
shareholder should sign an agreement to exe- 
cute a formal mortgage whenever required ; 
and it would be proper, in order to denude 
himself of every symbol of possession, to hand 
over the certificates, though this does not 
appear to be absolutely esscntiiil. 

The deposit will extend to and cover subse- 
quent advances, upon proof that they were 
made ujoon the faith of such security, or that 
the deposit was originally made as a security, 
as well for the first as for any subsequent ad- 
vance, or that the original deposit was continued 
with an agreement for a further advance. Where 
a deposit of deeds has been made with a firm, 
if it is the intention of the parties that the 
deposit should be for the benefit of any of its 
future members, such intention should either 
be expressly stated in the memorandum made 
on the deposit, or be^ proved by parol evidence; 
but dealings with the new firm may afibrd 
sufficient evidence of a new agreement with 
them, so as to give them the benefit of the de- 
posit. 

A deppsit of title-deeds is good against the 
Crown, if made before their depositor became 
its debtor, either *l)y record or specialty, and 
also against the creditors of their bankrupt- 
depositor, unless it is plainly a fraudulent pre- 
ference. An equitable mortgagee, who advanced 
his money bond fidCy may protect his equitable 
estate, and gain priority, by obtaining the legal 
estate from his debtor, even in contemplation 
of his bankruptcy . — Iliern v. Mill^ 13 Ve8. 
122 (1806). Such a depository retains his 
right in equity, to enforce his security against 
the title of a creditor under a subsequent 
judgment, although the latter may have ac- 
quired the legal seisin and possession of the 
land under an elegit^ %vithout notice of the 
equitable mortgage.— v. Gaugain^ 

3 Hare 416 (1844), affirmed by Lord Lynd- 
hurst, 1 Ph. 728. A depositee of title-deeds 
is entitled to priority over a subsequent legal 
mortgagee or purchaser, who lent or paid his 
money with notice of the deposit, but not in 
the absence of such notice ; for then the equi- 
ties of these parties being equal, the law must 
prevail. 

A deposit in the hands of one person will not 
secure an advance made by another person, 
unless the former person be merely a trustee, 
who has not lent any money upon it. 

An eqqitable mortgage being a contract for 
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a mortgage, the mortgagee may file a bill or 
claim in Equity, either for a legal mortgage, a 
foreclosure and conveyance, or a sale. 

Where an equitable mortgagor is a trader 
liable to bankruptcy, the deposit should be 
accompanied by a written memorandum ; be- 
cause then, in case of bankruptcy, the mort- 
gagee will be entitled to the costs of his petition 
to the court for the sale of the property. These 
he will not be entitled to in the absence of such 
a memorandum. See Lord Loughborough's 
General Order in Bankruptcy ^ of the Sth March 
1794, and the Rides in Bankruptcy^ 55-58. 

Where an equihible mortgagee is satisfied 
upon a bankruptcy, no release from him is 
necessary, nor will the expense of it, if taken, 
be allowed in the solicitor’s bill. 

A mere depositary of a lease cannot be com- 
pelled to take a legal assignment so as to enable 
the lessor to sue him at law on the covenants 
in the lease, nor is he liable to them until he 
has made himself legal assignee. 

For further information on this subject, con- 
sult 1 White <j- Tudor's Lx.ad Gas, 440-450. 
Equitable Waste. Sci5 Wasi e. 

Equity [fr. ceijuitas, Lat.] There seems to 
be some confusion with regard to the meaning 
of Equity, as a scheme ©f jurisprudence, dis- 
tinct from the common and ecclesiastical laws. 
This confusion would {ippear to be a result of 
not sufficiently distinguishing before defining. 

‘ Equity ’ is obviously an equivocal term : the 
difficulty then lies in drawing dividing lines 
between the several senses ip whicli it is used. 
Its three leading senses, however, are distin- 
guishable in this way ; — 

(1) Taken broadly and philosophically, Equity 
means to do to all men as we would they should 
do unto us, compendiously enjoined in the Jus- 
tinian Pandects, honeste vivere, alterum non 
loedere^ suum cuique tribuere. This is Natural 
Equity, which, being derived from the prin- 
ciples of universal truth and justice, prescribes 
piety and reverence towards God, the Maker 
and Disposer of us all ; honesty and benevolence 
to one another, by doing good and eschewing 
evil ; and chastity and temperance in our own 
life and actions. It is clear, that human tribu- 
nals cannot cope with so wide a range of duties 
as Natural Equity comprehends ; not only on 
account of the difficulty of framing laws to en- 
force them, but also from the impracticability 
of compelling such obligations as piety, grati- 
tude, charity, and kindness, which are binding 
in conscience only ; not to say anything of the 
doubtful policy (even if it were practicable) of 
reducing moral motives to legal compulsions. 

(2) Taken, however, in a less universal sense, 
Equity is used in contradistinction to strict law. 
This is Moral Equity, which should be the 
genius of every kind of human jurisprudence ; 
fflUce it expibuads and limits tlie language of the 


positive laws, and construes them not according 
to their strict letter, but rather in their reason- 
able and benignant spirit. 

Aristotle, in his discussion concerning Moral 
Equity, Ethics^ B. V. c. x., calls it the correction 
of mere law, which (being altogether universal, 
and it not being possible to treat a subject ex- 
haustively, when speaking universally) takes 
the most obvious case, from an impossibility of 
providing for every possible predicament in 
express words. Now, this fiiult is not in the 
law, nor the legislature, but in the nature of 
the thing itself ; for the subject-matter of human 
conduct is altogether of this description. When, 
therefore, the law speaks universally, and a 
matter happens somewhat diffiiring from the 
case provided for, then it^is proper that where 
the legislator falls short, and has erred from 
speaking generally, to fill up the deficiency, as 
the legislator would himself direct if he were 
present, or as he would have inclimed in the 
law, if he had anticipated the matter. This, 
then, is the nature of Moral Equity, that it is 
a rectificiition or correction of justice, where it 
is deficient Irom speaking universally, for this 
is the reason why all things are not directed by 
positive law, that on every casual subject it is 
impossible to Ibrecast a law. And Lord Bacon 
has said, * there is no law under Heaven which 
is not supplied with Equity ; for summuni JuSy 
sumnia injuria ; or as some have it summa lexy 
summa crux.' If thou take all that the words 
of the law giveth thee, thou shalt sometimes do 
against the law ! From the application of Moral 
Efjuity to ‘ fetch out the sense of the legislator,’ 
spring the several rules for the interpretation 
of law, and the guidance of that judgment 
which, unfettered by the mere letter, decides 
a controversy in accordance with the spirit of 
the given provision. 

Ratio legis est anima legis. So that Moral 
Equity, being the sound and judicial exposition 
of a law, is, or ought to be, the active principle 
at work in every court of justice. In omnibuSy 
maxime tamen injurCy cequitas spectanda est, 

(3) But it is in neither of these senses that 
Equity is to be understood as the substantial 
justice which is expounded by our courts of 
Chancery. It is here accepted in a more limited 
and technical sense, and may be called Municipal 
Equity, and described as the system of supple- 
mental law administered in Chancery, and 
founded upon defined rules, recorded prece- 
dents, and established principles, to which it 
closely adheres; the judges, however, liberally 
expounding and devdoping them, in order to 
meet novel exigencies. While it aims to assist 
the defects of the common law, by extending 
relief to those rights of property which the 
strict law does not recognise, and by giving 
more ample and distributive redress than the 
ordinary tribunals afford, it by no means either 
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controls, mitigates, or supersedes the common 
law, but rather guides itself by its analogies, 
and does not assume any power to subvert its 
doctrines. This is amply shown by two well- 
known maxims of the Court of Chancery, viz. 
JEquiiaB aequitur legem^ and Where the Equities 
are equal the Common Law must prevail. 

The grand characteristic of Municipal Equity 
is displayed in the nature and extent of its 
redress. Not content, as the Common Law 
generally is, to adjudicate strictly and abso- 
lutely in rem^ i. e. upon the transaction itself, 
as it is presented by the litigants ; Equity insists 
upon the conscientious obligations of the suitors, 
and by adjudicating in personam, compels an 
actual completion of the matter intended to be 
accomplished by the parties, adjusting, qualify- 
ing, and restraining their several and some- 
times conflicting rights, duties, and interests. 
It also grapples with anticipated injuritjs, by 
preventing the perpetration of meditated or 
threatened mischief : a very wholesome pre- 
rogative, since an interdictive power is more 
valuable and frequently of much greater e.fliciicy 
than a merely compensative or punitory func- 
tion. 

An Equity Judge pronounces his decision 
upon the proofs, arguments, and merits presented 
to him without the assistance of a jury ; yet, if 
a serious doubt be entertained as to a question 
of fact, the court may direct an issue upon it to 
be tried by a judge and jury at common law, 
and may now itself imjjannel a jury to aws^'d 
damtiges to an injured party either in addition 
to or in substitution for an injunction or specific 
performance, pursuant to ‘ The Chancery Amend- 
ment Act, 1858,’ 21 & 22 Viet. c. 27. The 
mode of taking evidence has lately undergone 
considerable alteration by the 15 & 16 Viet, 
c. 86, s. 28, which abolished the system of 
examining witnesses upon written interroga- 
tories, unless specially ordered by the court; 
and enacted by its sections 30, 31, and 32, that 
allegations shall be verified by affidavit, uidess 
either party elect to have the evidence taken 
orally either by an examiner, in town, or one 
specially appointed in the countiy, who then 
records it in the form of a narrative, the wit- 
nesses being subjected to examination-in-chief, 
cross-examination, and re-examination in the 
presence of the suitors, their counsel, and soli- 
citors; the public, however, or a short-hand 
writer, not being admitted imless allowed by 
such examiner. See 15 <& 16 Viet. c. 86, 
ss, 28—41, and Orders of the 7th of August, 
1852, pi. 31—39, and of 13th Jan. 1855. Also 
Wright V. Wilkin, 6 W. E, (V. C. K.) 643 
(1858). 

Any attempt to trace the origin and growth 
of Equity Jurisprudence can only excite cu- 
riosity, without satisfying inquiry ; for, although 
less ancient than the common law, yet, like 
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many a venerable institution, its birth is hidden 
among the disruptions of systems during our 
elder time, and its progress shrouded amidst 
the haze and palpable obscure of our mediaeval 
histoiy;*BO that authenticity is unattainable, 
and ail that is left to an antiquary, examining 
the sparse and disjected materials, is at best 
the moulding of an iugenious theory, or the 
construction of a plausible myth. — See 4 Reeves, 
368 ; 5 Ibid. 158. 

The jurisdiction of Chancery is fourfold 
Ist. The Common Law or Ordinary juris- 
diction, by which the Lord Chancellor is a 
privy councillor, and prolocutor of the House 
of Lords. The writs for a new parliament issue 
out of this department ; but in case of a vacancy 
during the session, the Speaker, on the motion 
of a member, directs the Clerk of the Crown, 
by v/arrant, to issue a new writ. The Petty 
Bag Office is in this jurisdiction ; it is a Court 
of Common Law and of liecord ; pleas of scire 
facias to repeal letters-patent are here exhi- 
bited, together with many other matters, and 
all original writs issue hereout. 

2nd. The Statutory jurisdiction. Here the 
Lord Chancellor exercises his power under the 
celebrated Habeas Corpus Act, inquires into 
charitable uses, and hears appeals in bank- 
ruptcy. Under this jurisdiction the judges in 
Chancery are entrusted with numerous autho- 
rities which are conferred upon them wholly 
and solely by acts of parliament. The statutes 
which regulate or enlarge the Equity jurisdic- 
tion are not to be classed under this division. 

3rd. The Sjiehially Delegated jurisdiction. 
Under this head the Lord Chancellor and the 
Lords Justices of Apjieal have exclu.sive autho- 
rity over the persons and property of idiots and 
lunatics. 

4th. The Equity or Extraordinary jurisdic- 
tion. It has been suggested, and with great 
propriety, that the usual arrangement of Equity 
principles is by no means analytical or clear, 
and that the particulars of such jurisdiction 
would have been better arranged under two 
principal branches — as,Jirst, in favor of credi- 
tors or claimants who seek to establish some 
claim ; and, secondly, on behalf of parties who 
seek to resist some present or future claim. 
Such an arrangement would, no doubt, be more 
lucid and philosophical ; but inasmuch as the 
best treatises have adopted the usual divisions 
of the subject, I will follow them, rather than 
this more preferable system, because, irom 
being more known, they will be less conhising. 

The Equity or Extraordinary jurisdiction of 
the Court of Chancery, then, is distributable 
into three subdivisions, namely : — 

(I.) The Assistant, being auxiliary to the 
Common Law, under which range matters of— 
(a) Discovery for the promotion of sub- 
stantive justice at Common Law. 
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(h) Preservation of testimony relating to 
a question at law, from persons not being 
the litigants. 

(c) Removal of improper impediments, 
and prevention of unconscientious^cfences, 
at Common Law. 

(d) Giving effect to, and relieving from 
the consequences of, Common Law judgments. 
(II.) The Concurrent with the Common Law, 

comprehending — 

(n) The remedial correction of fraud. 

(b) Tlie prevention of fraud by injunc- 
tion. 

(c) Accident. 

(d) Mistake. 

(e) Account. 

{/) Dower. 

(y) Interpleader. 

(A) The delivery up of documents and 
specific chattels. 

(i) The specific performance of agreements. 
And 

(III.) The Exclusive, relating to 

(a) Trusts. 

(b) Infancy. * 

(c) The equitable rights of wives. 

{d) Legal and equitable mortgages. 

(c) The assignment of choses en action. 

(/) Partition. 

(g) The appointment of receivers. 

0i) Charities or Public Trusts. 

Equity Courts. See Ciianceuy. 

Equity of Redemption. There is no clearer 
instance of the beneficent interposition of muni- 
cipal equity to supply the deficiencies of a strict 
common law than its operation on the conscience 
of a mortgagee, who, although he lias become 
absolute owner of the legal estate in the pledged 
property (no matter how much its value might 
exceed the loan), on account of the breach of 
the condition for repayment of the loan within 
the strict time, yet is compelled to reconvey 
the legal estate to the mortgagor, who applies 
to equity to' redeem it before foreclosure, and 
within 20 years of the last written acknowledg- 
ment (3 & 4 Wm. IV. c. 27, s. 28), on payment 
of the principal, interest and costs, equity treat- 
ing the breach of the condition as a penalty 
which it abhors; and the retention for the 
mortgagee’s own benefit of that which was 
intended simply as a pledge, as contrary to the 
soul and spirit of substantial justice. 

This right or equity of redemption is, in the 
contemplation of the Court of Chancery, the 
ancient estate in the property without change 
of ownership. It is therefore subject to all the 
limitations to which other equitable estates are 
liable. It is treated as an equibible asset. While 
an equity of redemption of a mortgage in fee is 
liable to forfeiture for treason only, the equity 
of redemption of a mortgage by demise is for- 
feitable for fSlony as well as treason. 


An equity of redemption may be mortgaged 
toties quotiesj until it is barred by a decree 
in equity, and each incumbrancer of it has 
preference according to his priority in time. 

The following dangers and disadvantages 
attend this species of security : — 

That a prior mortgagee may be postponed to 
a subsequent mortgagee, who, having advanced 
the loan without notice of such prior mortgagee, 
afterwards acquires the legal estate. 

That the first mortgagee may, either before 
or after the mortgage of the equity of redemp- 
tion, in the absence of any notice of it, make 
further advances and tack them to his first 
security, to the displacement of the mesne 
mortgage. In order to guard against this dis- 
2 )aragement, the mortgagee of an equity of 
redemption should not only inquire of the first 
mortgagee the amount of his loan, but must 
give him express notice of his owruadvance. 
And notice of it should be put on thc^rincipal 
title-deed, in order to avoid the chance of the 
mortgagor redeeming the first mortgage, and 
conveying the legal estate to a person without 
notice of the mesne mortgage, who would thus 
gain a preference to such unintimated equitable 
mortgage. 

That the mortgagor may have secretly effected 
a prior charge on the equity of redemption. 
And although the perpetration of so gi’oss a 
fraud would forfeit his equity of redemption 
pursuant to 4 & 5 Wm. III. c. 16, yet this will 
be small consolation to such avfnortgagce. 

That such a mortgagee has not any legal 
remedy, so as to affect the estate itself, but only 
cqiiitablc relief. 

Equity of a Statute, the reason and spirit of 
a statute, and not its mere letter. 

Equity to a Wife’s Settlement. While 
our common law permits a husband to possess 
himself absolutely of the whole of his wife’s 
personal property and the profits of her realty, 
and affords him every facility to enforce his 
right thereto, in consideration of the obligation 
which, upon marriage, he contracts of main- 
taining her and his children by her ; yet, inas- 
much as the common law is defective in not 
posso.ssing any means of insuring the perform- 
ance of the duty imposed upon the husband, 
since, in many cases, he might have it in his 
power to alien all the property to which he is 
entitled Jure martttj or upon his becoming 
bankrupt or insolvent it would vest in his as- 
signees for the benefit of his creditors, and thus 
his wife, however great may have been her for- 
tune, might, with her children, be left utterly 
destitute ; equity exercises its parental care, 
and compels him, whenever he or any person 
claiming in his right is obliged to sue for the 
recovery of the wife’s property in Chancery, to 
make a settlement of some portion of it, which 
is entirely in the discretion of the court (unless 
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it be trader 200Z. or 10/. in annual paymonta, 
and the husband is not insolvent), on his wife 
(provided her conduct have been proper and 
virtuous, and she is otherwise unprovided for, 
or inadequately provided for), as its condition 
for giving him assistance, since ‘ he who asks 
equity must do equity ; ’ and the coirat will 
enforce this right, whether the wife be a pjain- 
tiff or defendant in the proceedings. The 
general rule is to settle one-half, but the whole 
will be settled if the husband be insolvent or 
have deserted his wife, or there has been a 
dissolution of marriage on the ground of his 
adultery . — Barrow v. Barrow^ 3 Eq. Rep. 149 
(1854) ; Morgan v. Morgan^ 2 Eq. Rep. 1270 
(1854). 

The court will not, at the present day, in 
judging of the wife’s right to a settlement, take 
into account what the husband has already re- 
ceived. Kecent decisions have quite over- 
turned tins notion, which was once entertained. 
And the wife of a man who is domiciled in a 
country according to the law of which he is 
absolutely entitled to all her personal property, 
of whatever nature, has not equity to a settle- 
ment out of an equitable chose en action in 
England. The court will not settle the rever- 
sionary interest of a married woman, but a 
supj^lemental bill must be filed when the 
interest falls into possession. 

Should he refuse to make the settlement di- 
rected, the court will preserve the capital of 
the property f^r the wife and children, and 
order the interest to be accumulated for her 
benefit, should he have had a large portion 
through the wife, which he has spent, uflless 
indeed he be actually starving for want of a 
maintenance. If the husband desert his wife, 
and leave her destitute, equity will not allow 
him to touch either the principal or income of 
the property, but will direct a maintenance 
from it for the wdfe and children (if any). 
And maintenance will sometimes be given to 
the wife where slie has been obliged to leave 
her husband on account of his cruelty. 

Equity will also direct a settlement to be 
made on the wife out of her equitable estate, 
upon her own application, through her next 
friend, against her husband, or those claiming 
under him. If, however, before any proceeding 
in Chancery be commenced, the property be 
paid or transferred to the husband, it will then 
be too late to apply to the court for its aid to 
insist upon a settlement out of it on the wife 
and children. But a settlement cannot be thus 
avoided after proceedings have been initiated. 
If the wife be of full age, and had not been a 
ward of court, married without its consent, she 
can waive her equity, and that of her children, 
to a settlement, and consent that the whole 
properly be given up to her husband. 

If a wife wish to waive her equity to a settle- 


ment, her consent to her husband having her 
property must be formally taken upon her ex- 
amination in court, or under a commission 
issuing from the court. Where die wife waives 
her equity to a settlement, and consents to her 
husband having her property, an affidavit must 
bo made by the husband and wife, either that 
there was no settlement upon their marriage, 
or if there was a settlement, it should be pro- 
duced, and an affidavit made by the husband 
and wife that there was no other settlement, 
and that the settlement itself docs not affect the 
property which the wife consents to her hus- 
band having. 

The settlement directed by the court usually 
extends to the children ; but the equity to a 
settlement is strictly personal to the wife. If, 
therefore, she die before asserting her right, 
her children cannot insist upon a settlement. 
When the wife has entered into a contract, or 
has obtained a decree for a settlement, the 
interests of the children will not then be de- 
feated if she die without waiving it. The court 
will not render any assistance to a wife who 
leaves her husband without adequate cause, or 
who has been guilty of adultery. 

If the husband, jirior to the marriage, settle 
property upon his wjfe, either expressly or im- 
pliedly, in consideration of the fortune she then 
is, or may afterwards become, entitled to, the 
wife being a party to such settlement, she will 
not be entitled to any settlement out of her 
equitable property, whether her husband’s set- 
tlement be adecjuatc or not, for he has then 
become the purchaser of his wife’s property ; 
but if his settlement be made after marriage in 
consideration of his wife’s equitable property, 
then, if it be not adequate, the court will allow 
the wife a further settlement out of such equit- 
able estate . — Lady Elibank v. Montolieu, 5 
Ves. 737 (1801), and Murray ^r. Lord EUbariky 
10 Ves. 84 (1804), and 13 Ves. 1 (1806), and 
1 White and Tudor's Lead. Cases y 285-323. 
It is becoming the practice, when the property 
is small, to order it into couii;, and the divi- 
dends to be paid to the wife during her life ; 
this saves the costs of a settlement. 

Equuleus, a kind of rack for extorting con- 
fessions, at first chiefly practised on criminals, 
but afterwards made use of against the Chris- 
tians. It was made of wood, having l^es at 
certain distances, with a screw, by vi^ch a 
criminal was stretched to the third, sometimes 
to the fourth or fifth hole, his arms and legs 
being fastened on the equuleua with cords ; 
and thus was hoisted aloft, and extended in 
such a manner, that all his bones were dislo- 
cated. In this state, red-hot plates were ap- 
plied to his body, and he was goaded in the 
sides with an instrument called — Encyc. 

^nd. 

Era. See .^ra. 
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Eregimnf (we have erected). 

Eriaoh [Irisli], recompence for murder. — 
Spenser' e Ireland. 

Em \locvs secretus^ Lat.J, the names of 
pl^cs ending in em are said to imply a melan- 
choly situation. 

Erotomania [fr. tpwf, love, and pavla^ 
frenzy sometimes also called £rotico~niantaf 
a disease of the brain characterised by a mor- 
bid condition of mind, and frequently by de- 
lusion, on sexual subjects. The distinction 
between it and Nytnphotnania is that in the 
latter, although the condition of mind is 
similar, the disease is caused by a local dis- 
order of the sexual organs reacting on the 
brain. 

Errant [itinerant], applied to justices on 
circuit, and bailiffs at large, &.Q. See Eyre. 

Erraticum, a waif or stray. 

Error. Error must be brought within six 
years after judgment, signed or entered of 
record, or if the person entitled to bring error 
be then imder any of the disabilities of infancy, 
coverture, lunacyi or absence beyond seas, 
within six years after the remt>val of the dis- 
ability. If the opposite party be at the time 
judgment is signed or entered of record beyond 
the seas, then within six years after his return. 
The writ of error is aboli^ied, and a memo- 
randum of the error in law delivered to the 
master is in lieu of it ; the master files it, and 
gives a note of its receipt, a copy of which, 
with a statement of the grounds of error, being 
served on the oppo.site party or his attorney, 
supersedes the execution, upon proper bail 
being given within four clear days after lodging 
the memorandum alleging error. The assign- 
ment of and joinder in error in law are not 
necessary ; but a suggestion to the effect that 
error is alleged by the one party, and denied 
by the other, is entered on the judgment-roll 
in the form prescribed by the act. If the de- 
fendant in error, however, intend to rely upon 
the proceeding in error being barred by lapse 
of time, or by release of error, or other like 
matter of fact, he may give four days’ written 
notice to the plaintiff in error, to assign error 
as heretofore, instead of entering the suggestion ; 
and he must, within eight days, plead thereto 
the bar by lapse of time, or release of error, or 
other like matter of fact ; and thereupon such 
proceedings may be had as heretofore. The 
roll is made up, and the suggestion entered by 
the plaintiff in error within ten days after the 
service of the note, otherwise the defendant 
may sign judgment of non pros. The judg- 
ment-roll is now brought into court instead of 
a transcript. Either party alleging error in 
fikct may deliver to one of the masters a memo- 
randum in the form prescribed by the act, 
intituled in the court and cause, and signed by* 
the party or his attorney, alleging that there^is 


error in fact in the proceedings, together with 
an affidavit of the matter of ^t in which the 
alleged error consists ; the master files them, 
and delivers to the party lodging them a note 
of their receipt, a copy of which note and afli- 
davit is served on the opposite party or his 
attorney ; and such service has the same effect, 
and the same proceedings may be had there- 
after as were heretofore had after the service 
of the rule for allowance of a writ of error in 
fact. Plaintiff may discontinue his proceedings 
in error upon giving notice, and a defendant 
may confess the error, and consent to a reversal 
of the judgment. 

Neither death nor marriage abates the pro- 
ceedings. — 15 & 16 Viet. c. 76, s. 146—167 ; 
Gen. It. 64-69. 

Error in law lies from the Queen’s Bench, 
Common Pleas, and Exchequer of Pleas, to the 
Exchequer Chamber, and thence to the House 
of Lords, after affirmance or reversal in the 
Exchequer Chamber. 

Error will also lie from inferior courts of re- 
cord, where the proceedings are according to 
the course established by the common law, to 
the Court of Queen’s Bench, and then to the 
House of Lords after judgment of inferior court 
affirmed or reversed in Queen’s Bench. 

Where there is any error in the process, or 
the error is in fact, and not in law, error . lies 
to the same court to examine its own record 
and rectify the error. For the practice, see 1 
Chit. Arch. Prac. by Pren. 546, et seq. 

As to error in criminal case — 

After a judgment given against a prisoner, 
either at sc.ssions or the assizes, if there be a 
substantial defect in the indictment, or error 
apparent on the record, such judgment may bo 
reversed by the Queen’s Bench. But it is ne- 
cessary previously to obtain the Attorney- 
General’s Jiaty which, in misdemeanors, on 
sufficient cause shown, is granted as a matter 
of course ; but in felonies, it is granted only ex 
merd gratid. See 8 & 9 Viet. c. 68; 11 <& 12 
Viet. c. 78; and 16 & 17 Viet. c. 32. 

Error fucatus nudd veritate in multis est pro- 
bahilior ; et scepemimero rationibus vincit veri- 
tatem error. — 2 Co. 73. — (Varnished error is 
in many things more probable than naked 
truth ; and very frequently error conquers 
truth by reasoning.) 

Error y qui non resistitury approbatur. — Poet, 
and Stud. c. 70. — (An error, which is not re- 
sisted, is approved.) 

Errores ad sua principia reJerrCy est refellere. 
3 Inst. 15. — (To refer errors to their prin- 
ciples, is to refrte them.) 

Errores scribentis nocere non debet.--—Jenh. 
Cent. 324. — (The mistakes of one writing 
ought not to harm.) 

Errors excopted, a phrase ap^nded to an 
account stated, in order to excuse slightmistakes. 
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Erthmiotnm, a meeting of the neighbour- 
hood to compromise differences amongst them- 
selves ; a court held on the boundary of two 
lands. — Leg. Hen. I. c. 57. 

Erubescit lex JiUos castigate parentes . — 8 Co. 
116. — (The law blushes when children correct 
their parents.) 

Esbrancatura, cutting off branches or boughs 
in forests, &c. — Hov. 784. 

Escaldare, to scald. It is said that to scald 
hogs was one of our ancient tenures in ser- 
jeanty. — Lib. Rub. Scaccar' MS. 137. 

Escambio [fr. camhier^ Span., to change], a 
license granted to make over bills of exchange 
to another beyond J;he sea. Abolished by 59 
Geo. III. c. 49, B. 11. 

Escape [fr. echappetj Fr., to fly from], a 
violent or private evasion out of some lawful 
restraint ; as where a man is arrested or impri- 
soned, and gets away before he is delivered by 
due course of law. Escapes are either in civil 
or criminal cases. 

(1) Civil. They are either voluntary^ by 
the express consent of the keeper, after which 
he never can take his prisoner again (though 
the plaintiff may retake him at any time), but 
the sheriff must answer for the debt, and he 
has no remedy over against the person escaping; 
or, negligent^ where a prisoner escapes without 
his keeper’s knowledge or consent, and then 
upon fresh pursuit the defendant may be re- 
taken, even on a Sunday, and the sheriff shall 
be excused, i(^he have him again, before any 
action brought against himself for the escape. 
If the sheriff carry a defendant in his custody 
out of the county, except in conveying hftn by 
the most convenient route to the county gaol, 
he will be guilty of suffering an escape, and 
might even be liable to an action by the de- 
fendant for a false imprisonment. — 3 Bl. Com. 
415. 

(2) Criminal. » An escape of a person law- 
fully arre.stcd for felony or misdemeanor is an 
offence against public justice, and punishable 
by fine or imprisonment. Officers and others 
negligently permitting a felon to escape are 
punishable by fine, but voluntarily permitting 
an escape amounts to the same kind of offence 
and is punishable in the same degree as the 
offence of which the prisoner is guilty, and 
for which he is in custody, whether treason, 
felony, or trespass ; although, before the con- 
viction of the principal party, the officer thus 
neglecting his duty may be fined and im- 
prisoned for a misdemeanor. — 4 Step. Com. 294. 

Escape-warrant, a process addressed to all 
sheriffs, &c., throughout England, to retake an 
escaped prisoner, even on a Sunday, and com- 
mit him to proper custody. — 1 Anne, c. 6. 

Esoapio quietus, delivered from that punish- 
ment which, by the laws of the forest, lies 
upon those whose beasts are foimd upon for- 
bidden land. 


Esoapium, that which comes by chance or 
accident. — Cowel. 

Esoeppa, a measure of com. 

Escheat \_e8chet or echet formed from the 
word eschoir or dchoity Fr., to happen], a 
species of reversion : it is a sort of caducary 
inheritance, and a fruit of seignory, the lord 
of the fee, from whom or from whose ancestor 
the estate was originally derived, taking it as 
ultimus hoeres upon the failure, natural or 
legal, of the intestate tenant’s family. 

An escheat is partly in the nature of a pur- 
chase as well as of a descent ; it is a purchase 
so far as it is nec'^ssary for the lord to enter 
on the reverted property, in order to complete 
his full ownership of it ; and it is a descent, 
because the escheated estate follows the seignoiy, 
and is inherited along with it, by the lord’s 
heir-at-law. The lord, on the escheat, takes 
the estate by a title paramount to the tenant, 
since ho is in of an estate, out of which the 
tenant’s interest was originally derived or 
carved. It is then a mixed title, being neither 
a pure purchase nor a pure descent, but in 
some measure compounded of both. 

It differs from a forfeiture, in that the 
latter is a penalty for a crime personal to the 
offender, of which^ the Crown is entitled to 
take advantage by virtue of its prerogative; 
while an escheat results from tenure only, and 
arises from an obstruction in the course of 
descent ; it originated in feudalism, and re- 
spects^ the intestate’s succession. So, while 
forfeiture affects the rents and profits only, 
escheat operates on the inheritance. 

Escheat arises, then, where there is not any 
heir-at-law, which may be either by defect of 
lineage, whereby the descent is at an end (pb 
defe^um sanguinis^ or tenentis in the ca.se of 
an alien) ; or by the commission of treason or 
felony {pro delicto tenentis.') 

It arises from default of heirs, when the 
tenant dies without any lawful and natural- 
born relations on the part of any of his 
ancestors, or when he dies without any lawful 
and natural-bom relations on the part of those 
ance.stors from whom the estate descended, or 
where the intestate tenant, having been a 
bastard or denizen, does not leave any lineal 
descendants, since he cannot have any col- 
lateral descendants. ^ 

It arises from corruption of blood, wnen the 
tenant has been attainted of treason or murder. 

The following estates escheat, viz. : a fee- 
simple; an estate- tail, where the tenant-in-tail 
has in himself the reversion in fee, otherwise 
the estate would pass to the reversioner ; and 
a copyhold estate. 

The following interests do not escheat, viz. : 
gavelkind, propter delictum tenentis ; a rent- 
charge; a right of common, free warren, or 
indeed any kind of inheritiuice which does 
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not lie in tenure, because they rather become 
extinct ; a trust estate, for where the bene- 
ficiary dies without heirs, the trustee shall 
retain the land for his own benefit; an estate 
given to a corporation and their successors, 
for it reverts to the donor on the corporation 
being dissolved, unless perhaps it had been 
granted over to anotlier before the dissolution ; 
an equity of redemption ; and money to be 
laid out in land. 

The lord by escheat may distrain for rent 
as incident to the reversion; but he cannot 
take advantage of a condition for re-entry, 
because he is not heir to the lessor; he is 
also entitled to outstanding terms, and to all 
the charters, &c., yet he is liable to the in- 
cumbrances of the last tenant, because they 
are annexed to the possession of the land, 
without regard to any privity ; he is, however, 
not bound to execute a trust. 

Since the lord’s right to an escheat arises 
solely from the want of a tenant, it follows 
that an alienation either by deed or will, by 
the tenant, will bar the escheat. If an infant 
make a feoffment in person, and then die heir- 
less, the estate will not escheat ; but if the 
livery of seisin be made by attorney, that will 
not prevent the estate from escheating propter 
defectum sanguinis, neither will a mere con- 
tract for sale bar the lord. 

The statute-law has made an exception to 
the general law of escljeat in the case of a 
trustee or mortgagee dying intestate and heir- 
less, for the protection of the bejieficlaries or 
mortgagor. See 13 & 14 Vwt. c. CO, sa. 14, 
15, 16, 19, 46, 47. 

A descent can be traced through an attainted 
ancestor. 

The law of escheat is seddom called into 
action in modem times, and when its appli- 
cation is required the Crown usually waives 
its prerogative by nnaking a grant, in order to 
restore the estate to the family of the attainted 
person, or to effectuate any disposition of it, 
which tlie former tenant may have contem- 
plated. — 7 Ves. 71. 

Kschaeta derivatur a verho Gallico cschoir, 
quod est accidere, quia accidit domino ex eventu 
et ex insperdto . — C'o. Litt. 93. — (Escheat is 
derived from the French word eschoir, which 
signifies to happen, because it falls to the lord 
fironf an event and from an unforeseen cir- 
cumstance.) 

Eschaetce vulgb dicuntur quae decidentihus 
Us qua} de rege tenent, cum non existit rations 
sanguinis hceres, ad fiscum relabuntur . — Co. 
Liu. 13. — (Those things are commonly called 
escheats which revert to the exchequer from 
a failure of issue in those who hold of the 
king, when there does not exist any heir by 
CQttffWiguinity.) 

. Biciieator [fr. escaetor^ Lat.], an officer an- 


ciently appointed by the lord treasurer, &c., 
in every county, to make inquests of titles by 
escheat, which inquests were to be taken by 
good and lawful men of the county, impannelled 
by the sheriff. — 4 Inst. 225. 

Eschecemn, a juiy or inquisition. 

Esohipare, to build or equip. 

Escot [Fr.], a tax formerly paid in bo- 
roughs and corporations towards the support 
of the commimity, which is called scot and 
lot. 

Escrow, a writing under seal delivered to a 
third person, to be delivered by him to the per- 
son whom it purports to benefit, upon some con- 
dition. Upon the performance of the condition 
it becomes an absolute deed ; but if the condi- 
tion be not performed it never becomes a deed. 
It is not delivered as a deed, but as an escrow, 
i. e. a scrowl or writing which is not to take 
effect as a deed till the condition be per- 
fonned. — Co. Litt. 36 « ; 2 Bl. Com. 307. 
See Delivkky of Deed. • 

Escuage [fr. esem, Fr., a shield], a pecu- 
niary instead of a military service. This kind 
of feudal tenure was called scutagiuin in Latin, 
or servitium scuti (the service of the shield), 
scutum being then a well-known denomination 
for money. — Co. Litt. 68 b. 

Esourare, to scour or cleanse. 

Esglise, a church. 

Esketores, robbers or destroyers of other 
men’s lands and fortunes. 

Eskippamentum, skippage; tackle or ship 
furniture. • 

Eskipper, to ship. 

Eskippeson, shipping or passage by sea. 

Eslisors. See Elisors. 

Esne, a hireling of servile condition. 

Esnecy [fr. Oisnesia, Lat.], a private prero- 
gative allowed to the eldest coparcener, where 
an estate descends to daughters for want of an 
heir male, to choose after the inheritance is 
divided, — Fleta, 1. 5, c. x. 

Esplees [fr. expetice, Lat.], the products of 
land ; as the hay of meadows, herbage of 
jmsture, corn of arable land, rents, services, 
&c. ; also the lands, &c., themselves. — Tennes 
de la Ley. 

Espousals [fr. sponsalia, Lat. ; espouse, Fr.], 
the act of contracting or afifiancing a man and 
woman to each other; the ceremony of be- 
trothing. 

Esquire [fr. escuyer, Fr. ; scutum, Lat. ; enevroc, 
Gk., an hide of which shields were made and 
afterwards covered], he who attended a knight 
in time of war, and carried his shield ; whence 
he was called escuyer in French, and scutifer 
or armiger, i. e. armour-bearer, in Latin. No 
estate, however large, confers this rank upon 
its owner.* 

Esquires may be divided into five classes : 
he who does not belong to one or other of 
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them may or may not bo a gentleman, but ia 
no esquire. 

(I.) Tlie yojmgor sons of peers and their 
eldest sons. 

(II.) The eldest sons of knights and their 
eldest sons. 

(III.) The chiefs of ancient “families are 
esquires by prescription. 

(IV.) Esquires by creation or office. Such 
are the heralds and serjeants-at-arms, and 
some others, who are constituted esquires by 
receiving a coUar of S. S. Judges and other 
officers of state, justices of the peace, and the 
higher naval and military officers arc desig- 
nated esquires in their patents and commis- 
sions. Doctors in the several faculties, and 
barristers-at-law, are considered as esquires, 
or equal to esquires. None of these offices 
convey gentility to the posterity of the holders. 

(V.) The hist kind of esquires are those of 
Knighta of the Bath, each of whom appoints 
two to*ttend upon him at his installation, 
and at coronations. 

Essartum, woodlands turned into tillage by 
uprooting the trees and removing the under- 
wood . — Old Mecords. 

Essendi quietum de tolonio, a writ to be 
quit of toll ; it lies for citizens and burgesses 
of any city or town, who, by charter or pre- 
scription, ought to be exempted from toll, 
where the same is exacted of them. — Reg, 
Orig. 258. 

Essoin, Essoigne, Assoign [ir. essoniumy 
Lat. ; essoinCy r'r . ; ex priv., and soing, cura ; 
ab angustid, curdy vel labore liberarCy which is 
a more probable derivation than e^ofivvoBaiy 
Gk. ; though it signifies to excuse by means 
of an oath which is the precise nature of an 
essoin. See Spelmany voc. ‘ Essoiniare ’ j, an 
excuse for him who is summoned to appear 
and answer to an action, or to perform sui,^ 
to a court-baron, &c., by reason of sickness 
or infirmity, or other just cause of absence. 

The causes of excuse called essoins allowed 
in the king’s court were many. The principal 
essoin was that Re injirmitatey which was of two 
kinds : 1. De injirmitate veniendi. 2. De 
infimiitate resianticBy of which the first was 
afterwards called de malo veniendi ; the latter 
de malo lecti. See 1 ReeveSy 115 and 405 lor 
other essoins. 

Formerly the first general return day of the 
term was called the essoign day, because the 
court sat to receive essoigns ; but when essoigns 
were no longer allowed to be cast, i. e. obtained, 
in personal actions, the court discontinued such 
sittings. Still it was considered the essoign 
day for many purposes, until the 11 Geo. IV. 
and 1 Wm. IV. c. 70, s. 6, did away with the 
essoign day for all purposes, as part of the 
term. — 1 vhit. Arch. Prac. by Pren. 157. 
Essoiniator, a person who made an essoin. 


Essoins, Statute ofy 12 Edw. II. st. 2. See 2. 
ReeveSy 303. 

Est aliquid quod non oportet etiam si licet ; 
quicquid verb non licet certe non oportet.’— -Hob, 
159. — (There is that which is not proper, even 
though permitted : but whatever is not per- 
mitted, is certainly not proper.) 

Est boni judicis ampliare jurisdictionem.— 

Gilb. 14 (It is the duty of a good Judge to 

amplify jurisdiction.) 

Est ipsonm legislatorum tanquam viva vox ; 
rebus et non verbis legem imponimus. — 10 Go. 101. 
(It is the characteristic of legislators them- 
selves, as though they were a living voice ; we 
impress law by actions not by words.) 

Est quiddam perfectius in rebus licitis . — Hob. 
159. — (There is something more perfect in 
things allowed.) 

Estache [IV. estachevy Fr., to fastenj, a bridge 
or stank of stone or timber. — Cowel. 

Estandard, Estendart, or Standard, an en- 
sign for horsemen in war. 

Estanques, wears or kiddles in rivers. 
Estate [fr. statusy Lat.; etat. Fr.], the condi- 
tion and circflmstance in which an owner stands 
with regard to his property. It is used in two 
senses : (1) technically, as the quantity of in- 
terest in realty owned by a person ; and (2) 
popularly, as the realty itself. It is either legal, 
customary, or equitoble. 

Blackstone considers legal estates in a three- 
fold view, thus : — 

(I) The quantity of interest or duration, di- 
vided into 

(A) Freeholds • of inheritance, which are 
subdivided into : — 

(a) Absolute, or fee-simple. 

(€) Limited fees; which are (a) qualified 
or base fees, and (b) fees conditional at the 
common law, afterwards called fees-tail, in 
consequence of the Statute de DoniSy which 
may be (i.) general or special, (ii.) male or 
female, (iii.) given in frank-marriage. 

(B) Freeholds not of inheritance, subdivided 
into : — 

(a) Conventional, or created by the act of 
the parties : they are (a) estates for one’s 
own life, (b) estates pur auter viey (c) ge- 
neral grant, without expressing any term at 
all. 

(€) Legal, or created by operation of law : 
they are (a) tenancy in tail after possibility 
of issue extinct, (b) tenancy by the courtesy 
of England, (c) tenancy in dower. 

(C) Estates less than freehold, subdivided 
into : — 

(а) Estates for years. 

(б) Estates at will. 

(y) Estates at sufferance. 

(D) Estates upon condition, subdivided 
into : — 

(a) Estates upon condition implied. 
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(6) Estates upon condition expressed, and 
these are either precedent or subsequent ; 
(a) precedent, which must be performed be- 
fore an estate can vest or be enlarged ; (b) 
subsequent, by the failure or non perform- 
ance of which an estate already vested is 
defeated ; such are (i.) esbites held in vadtOy 
gage, or pledge, which are of two kinds, 
vivum vadiurriy or living pledge or vifgage, 
and mortuum vadium^ dead pledge or mort- 
gage ; (ii.) estates by statute merchant or 
statute staple ; (iii.) estates by elegit. 

(2) The time of enjoyment either 

(A) In possession, or 

(B) In expectancy, subdivided into : — 

(a) Remainders created by convention of 
parties, and are (a) vested, (b) contingent or 
executory, (c) cross. 

(€) Reversions arising by operation of 
law. 

(3) The number and connection of the 
tenants : either 

(A) Severalty, * 

(B) Joint- tenancy, ^ 

(C) Ck)parcenary, 

(D) Common, 

(E) Entireties. — 2 Bl. Com. cc. vii.-xii. 

Estate ad remanentia^Uj an estate in fee 

ample. — Glanv. 1. 7, c. i. 

Estates of the Eealm, the three branches of 
the. Legislature — the Lords Spiritual, the Lords 
Temporal, and the Commons. A notion is 
entertained by many that the three j^states of 
the realm arc the King, the Lords, and the 
Commons. This, however, is an error. Ifal- 
lam, in his ‘Middle Ages,’ vol. iii. c. viii., 
part 3, p. 105, note b, says ; ‘ A notion is en- 
tertained by many people, and not without 
the authority of some very respectable names, 
that the King is one of the three estates of the 
realm, the Lords Spiritual and Temporal together 
forming the second, as the Commons in Parlia- 
ment do the third. This is contradicted by the 
general tenor of our ancient records and law 
books ; and indeed the analogy of other govern- 
ments ought to have the greatest weight, even 
if more reason for doubt appeared upon the 
face of our own authorities. But the instances 
where the three estates are declared or implied 
to be the nobility, clergy, and commons, or at 
least their representatives in Parliament, are 
too numerous for insertion.’ See also 2 Step. 
Com. 390, 4 Inst. 1. 

Estoppel [Tr. estoupiry Fr., i. e. oppilarey ob- 
stiparcy LatJ, a conclusive admission, which 
cannot be denied, or controverted. It is of 
three kinds : — 

(1) By matter of record, which imports such 
absolute and incontrovertible verity, that no 
person against whom it is producible shall 
be permitted to aver against it. A record 
generally concludes jthe parties thereto, and 


their privies, whether in blood, in law, or by 
estate. 

(2) By deed. No person can be allowed to 
dispute his own solemn deed, which is there- 
fore conclusive against him, and those claiming 
under him, ^ven as to the facts recited in it. 
The general rule is that an indenture estops all 
who are parties to it, while a deed-poll only 
estops the party who executes it, since it is his 
sole language and act. — Shep. Touch. 53. 

(3) In paiSy as that a tenant cannot dispute 
his landlord’s title. See 2 Smi. L. C. 585—665. 

Estoveria sunt ardendiy arandiy construendiy 
et claudendi. — 13 Co. 68. — (Estovers are of 
firebote, ploughbote, housebote, and hedgebote.) 

Estoveriis habendis, a writ for a wife judi- 
cially separated to recover her alimony or 
estovers. Obsolete. 

Estovers, or Estouviers [fr. estoffevy Fr., to 
furnish, or estovery Fr., i. e. foverCy Lat., to keep 
warm, cherish, sustain, or defend], ^ote, any 
kind of sustenance ; also a wife’s alimony. See 
Common. 

Estrays, such valuable animals as are found 
wandering in a manor or lordship, the owner 
whereof is not known ; in which case the law 
gives them to the sovereign, and they now 
most commonly belong to the lord of the manor 
by special grant Irom the Cro^vn. But they 
must be proclaimed in the church, and two 
market towns next adjoining to the place where 
they arc found ; and then, if no person claim 
them, after proclamation and a year and a day 
passed, they belong to the sovereign or his sub- 
stitute, without redemption, even though the 
owner were a minor, or under any other legal 
incapacity. The doctrine of estrays is only 
applicable to animals domitoe natures, — 2 Step. 
Com. 568. 

Estreat, the true extract, copy, or note of 
•some original writing or record, and especially 
of recognizances, fines, amercements, &c. entered 
on the rolls of a court to be levied by the bailiff 
or other officer. — F. A'. 2?. 57 ; 3 & 4 Wm. IV. 
c. 99, and 22 & 23 Viet. c. 21, s. 28. 

Estreciatufi, streightened, applied to roads. 

Estrepe, to make spoils in lands to the 
damage of another. 

Estrepement [fr. estropievy Fr., to lame, ex- 
tirparCy Lat.], any spoil or waste made by 
tenant for life, upon any lands or woods, to the 
prejudice of him in reversion ; also making 
land barren by continual ploughing. The writ 
of estrepement was abolished by 3 & 4 Wm. IV. 
c. 27. 

E thfluim , the seventh month of the Jewish 
sacred year, and the first of their civil ; it an- 
swered partly to September and partly to 
October. After the captivity it was called 
Tizri. — BrowrCs Diet, of Bible. 

Ethelling, or JEtheling. See Adelinu. 

Et non, a phrase that might have been used 
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in pleading, instead of ahsque JioCy in the nega- 
tive part of a special traverse. See Absque hoc. 

Evasion, the act of escaping by means of 
artifice ; a trick or subterfuge. 

JEventus est qui ex cauad sequitur ; et dicitur 
eventus quia ex causis evenit. — 9 Co, 81. — (An 
event is that which follows from the cause and 
is called an event because it arises from causes.) 

Eventus varios res nova sem/per hahet. — Co, 
Litt. 379. — (A new matter always produces 
various events.) 

Eves>droppers. See Eaves-droppers. 

Eviction [fr. evinco, Lat., to overcome], dis- 
possession; also a recovery of land, &c. by 
form of law. 

Evidence, proof, either written or unwritten, 
of allegations in issue between parties. 

The leading rules of evidence are the follow- 
ing 

(1) The sole object and end of evidence is, 
to ascertain the truth of the several di8j)uted 
facts or points in issue ; and no evidence ought to 
be admitted which is not relevant to the issues. 

(2) The point in issue is to be proved by the 
party who asserts the affirmative ; according to 
the maxim ajjirmanti non neganti incumhit pro- 
hatio. But where one person charges another 
with a culpable omission or breach of duty, this 
rule will not apply, for the person who makes 
the charge is bound to prove it, though it may 
involve a negative, since it is one of the first 
principles of justice, not to presume tluxt a 
person has acted illegally, till the contrary is 
proved. 

(3) It will be sufficient to prove the sub- 
stance of the issue. • 

(4) The best evidence must be given of 
which the nature of* the thing is ctipable. The 
exceptions to this rule arc : (a) where it is ne- 
cessary to prove an entry in a public book, the 
original need not to be shown ; but from a 
principle of general convenience, an examined 
copy will be admitted ; (<5») in the case of all 
peace-oflicers, justices of the peace, consUibles, 
&c. it is sufficient to prove that they acted in 
these characters, without producing their ap- 
^intments ; (c) an admission of a fact by a 
party to a suit has, in many cases, been con- 
sidered sufficient to dispense with strict and 
regular proof, which would otherwise have been 
necessary. 

(5) Hearsay evidence of a fact is not admis- 
sible. The following cases are clearly distin- 
guishable from hearsay evidence : — The testi- 
mony of a deceased witness, who has been 
examined upon oath, on the trial of a former 
action between the same parties, and where the 
point at issue is the same as in the second 
action, is admissible on the trial of the second 
action, and may be proved by one who heard 
him give evidence ; for such evidence on the 
former trial was not given in an extrajudicial 


matter, but upon oath ; the parties to the action 
were the same, the point in issue was the same, 
and an opportunity was given for cross-exami- 
nation. Hearsay is often admitted in evidence 
as part of the transaction which becomes the 
subject of inquiry ; the meaning of which 
seems to be, that where it is necessary in the 
course of a cause to inquire into the nature of 
a particular act, or the intention of the person 
who did the act, proof of what the person said 
at the time of doing it is admissible in evidence, 
for the purpose of showing its true character. 
The exceptions to the rule excluding hearsay 
evidence are the following : — Death-bed decla- 
rations ( which see) ; he.arsay evidence in ques- 
tions of pedigree, public right, custom, boun- 
daries, &c. ; also, old leases, rent-rolls, surveys, 
&c. have been received in favor of persons 
claiming under the lessors ; declarations against 
interest; rectors’ and vicars’ books as to the 
receipt of ecclesiastical dues in favor of their 
successors ; also entries in the books of a 
tradesman by his deceased shopman, who therein 
supplies proof of a charge against himself, have 
been admitted as a proof of the delivery of 
goods, or of other matter therein stated within 
his own knowledge. But the 7 Jac. I. c. 12,, 
enacts, that the shop-book of a tradesman shall 
not be evidence, iif hny action for wares de- 
livered, or work done, above one year before 
the bringing of the action, except the tradesman 
or his executor shall have obtained a bill of 
debt or obligation of the debtor for the said 
debt, or "shall have brought against him some 
action within a }^*ar next after the delivery of 
the wares, or the work done. See Parol Evi- 
dence ; and Secondary Evidence. — Ehii. Epid. 
c. 7. Bs. 3—7 ; 3 & 4 Win. IV. c. 42, ss. 15, 23, 
27 ; G & 7 Viet. c. 85 ; 8 & 9 Viet. c. 113; 
14 & 15 Viet. c. 99; 16 17 Viet. c. 83; 

17 & 18 Viet. c. 125,, ss. 20-31, 46-57 ; 19 & 
20 Viet. c. 113 ; 22 Viet. c. 20; 22 & 23 
Viet. c. 61, s. 6. 

The rules of evidence are the same in civil 
and in criminal courts, for a fact must be es- 
tablished by the same evidence, whether it be 
followed by a civil or a criminal consequence. 
Lord Melville’s case, 29 How. SL Tr. 76 5. 

Eundo, morando, et redeundo (in going, re- 
maining, and returning), 

Eunomy [fr. tvvopia, Gk.], a constitution of 
good laws. 

Evocation, withdrawing a case from the cog- 
nizance of an inferior court. — Fr. Law. 

Ewage [fr. eau, Fr., water], toll paid for 
water-passage. See Aquage. 

Ewbrice [fr. ew. Sax., marriage, and hryce, 
breaking, adultery. 

Ewe [fr. euva"], law. 

Ewry, an office in the royal household where 
the table linen, &c. is taken care of. 

Ex abundanti cauteU (/rom abundant care). 
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EiX antecedentihus et consequentibusjlt optima 
interpretatio. — 2 Inst. 317. — (The best inter- 
pretation is made from the context.) 

Exaction, a wrong done by an oflicer, or one 
in pretended authority, by taking a reward or 
fee for that which the law allows not, whereas 
extortion is where an olficer takes more than is 
due, when something is due to him. The pun- 
ishment is fine and imprisonment. — Co. Lttt. 
368. 

Exactor regis, the king’s collector of taxes ; 
also a sheriff. 

Ex sequo et bono (m equity and good con- 
science). 

Examination, the act of eliciting by ques- 
tions a person’s knowledge of facts or science. 
A witness undei'goes three examinations ; ( 1 ) 
Examination~in~chief^ which is made by the 
party calling him ; (2) Cross-examinntiun by 
the opposite party ; and (3) lie-examination^ 
by the party who called the witness, which is 
confined to matters arising out of the cross- 
examination, and supports the examinatioii-in- 
chief. 

Examination of Articled Clerks. Sec 

Appendix to Manual for Articled 

Clerks. 

Examiners in Chancery. There are two 
appointed to examine witnesses in town in 
causes depending in the coui-t. Special exa- 
miners are appointed for the country. — Smi. 
Eq. Pr. 419. 

Exannnal Roll, the old way of exhibiting 
sherilfs accounts. Illevia])le and desj)erate d(*T)ts 
were transcribed into this 'roll, which was 
yearly read, to see what might be recovered. 

Ex assensu patris, dower^ a species of 
dower ad ostium ecclesicc, during the life of the 
father of the husband, the son, by the father’s 
consent expressly given, endowing his wife with 
parcel of liis father’s lands. Abolished by 3 & 4 
Wm. IV. c. 10.5, s. 13. 

Excambiator, a broker, one cmj)loyed to 
exchange lands. 

Excambium, an exchange; a place where 
merchants meet to transact their business ; also 
an equivalent in recompense ; a recompense in 

lieu of dower ad ostium ecclesia- 1 lieevCy 

pp. 101 & l03. 

Exceptio, the designation for the defendant’s 
plea. — Civil Eaw. 

Exceptio ejus rei cujus petitur dissolutio 
nulla est. — Jenk. Cent. 37. — (There is no excep- 
tion of that thing of which the dissolution is 
sought.) 

Exceptio falsi omnium tdtima. — (A plea 
denying a fact is the last of all.) 

Exceptio nulla est versus actionem qum ex- 
ceptionem perimit. — Jenk. Cent. 106. — (There is 
no exception against an action which entirely 
destroys an exception.) 

- Eat^^fio probat regulam de rebus non ex- 


ceptis. — 11 Co. 41. — (An exception proves the 
rule concerning things not excepted.) 

Exceptio qum firmat legemy exponit legem.-— 
2 Buis. 189. — (An exception which confirms 
the law, expounds the law.) 

Exceptio rei judicatse, a defence in the 
Scotch law that’ the matter has been ailjudged 
in another court or country, and the judgment 
carried into effect. 

Exceptio semper ultima ponenda est. — 9 Co. 
53. — (An exception is always to be put last.) 

Exception, exclusion of anything or person ; 
a stop or stay to an action ; also the particular 
point of law stated in the margin of a demurrer. 
In Chancery, exceptions may be taken to plead- 
ings if scandalous, and if a defendant’s answer 
be insufficient, the plaintiff may file exceptions 
to it.— Smi. Ch. Pr. 344. 786. 

In the Scotch law exception is synonymous 
with defence. 

Exceptions to Evidence. See Bill of 

Exceptions. 

Exccssivum in jure reprohatur. Excessus in 
re. qualibctjure rej)robatur coimnuni. — Co. 44. — 
(Excess in law is reprehended. Excess in any 
thing is reprehended at common law.) 

Exchange [^camhianiy permutatio, Lat.], often 
contracted into change, a building or other 
place in considerable trading cities, where mer- 
chants, agents, bankers, brokers, and other 
persons concerned in commerce, meet at cer- 
tain times to confer and treat together of 
matters relating to exchanges, remittances, 
payments, adventures, assurances, freights, and 
other mercantile negotiations, both by sea and 
land. 

Also used to designate that sj)ecies of mer- 
cantile transactions by which the debts of 
individuals residing at a distance from their 
creditors are satisfied without the transmission 
of money. 

Par of exchange. The par of the currency 
of any two countries means, among merchants, 
the equivalency of a certain amount of the cur- 
rency of the one in the currency of the other, 
Bupi>osing the currencies of both to be of tijp 
precise weight and purity fixed by their re- 
spective mints. Thus, according to the mint 
regulations of Great Britain and France, 11. 
sterling is equal to 25 fr. 20 c.,which is .said to be 
the par between London and Paris. And the 
exchange between the two countries is said to 
be at par when bills are negotiated on this 
footing ; that is, for example, when a bill for 
100^. drawn in London is worth 2,520 fr. in 
Paris, and conversely. Wlien 1/. in London 
buys a bill on Paris for more than 25 fr. 20 c. 
the exchange is said to be in favor of London, 
and against Paris; and when, on the other 
hand, IZ. in London wiU not buy a bill on 
Paris for 25 fr. 20 c. the exchange is against 
London and in favor of Paris. 
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Circumstances which determine the course of 
exchange. The exchange is affected, or made 
to diverge from par, by two classes of circum- 
stances : — -Jh'st, by any discrepancy between the 
actual weight and fineness of the coins, or of the 
bullion for which the substitutes used in their 
place will exchange, and their weight or finc- 
neas, as fixed by the mint regulations; and, 
secondly^ by any sudden increase or diminu- 
tion of the bills drawn in one country upon 
another. — McCuU. Comm. Diet. 

Exchange, Bill of. See Bill of Exchange. 

Exchange [fr. excambium, Lat.J, Deed of an 
original common law conveyance, for the reci- 
procal transfer of interests, cjusdem generis, as 
fee-simiile for fee-simple, legal esUite for legal 
estate. cof)yhold for co])yhold of the sjnno manor, 
and the like, the one in consideration of the other. 
It tak(!s place between two distinct coiUraeting 
parties only, although several persons may ctom- 
2)osc each jiarty. The operative and indisj)en- 
sable verb is ‘ excliange,’ which no longer 
implies a general warranty or right of re-entry 
(8 & 9 Viet. c. 100, s. 4). An actual entry 
upon the ])roperty exchanged by the parties 
themselves to the deed is essential. The ex- 
change is void if either i)arty dies before 
entry, for, under such cii'cumsfances, the par- 
ties have no freehold in them, for the heir can- 
not enter and take as a purchas<'r, because he 
takes, under the deed, only l)y way of limita- 
tion in course of descent. 

In conse([uen(H^‘ of the inconvenience arising 
from the implied warranty and re-entry, ex- 
change fell into disuse, and mutual convey- 
ances, the one in consideration of the other, were 
resorted to ; but the abolition of this implied 
condition in law may tend to revive common 
law exchanges. See 1 Steph. Com. 269, 524, 
664 n. 

The General Inclosure Act (8 & 9 Viet, 
c. 118, s. 92) j)rovidcs for the allotment and 
award of any land to be inclo.sGd in exchange 
for any other land within the parish in which 
the land to be inclosed shall be situate, and en- 
ables tlie Commissioners to effect exchanges of 
lands upon the written application of the per- 
sons interested in the lands proposed to be ex- 
changed by directing inquiries whether the 
proposed exchange would be beneficial to the 
owners, and, if so, by framing under their hands 
and seals an order of exchange, with a maj) or 
plan of the lands to be given and taken in ex- 
change, and such order is not to be impeached 
by reason of any infirmity of (jstatc or defect of 
title of the persons on whose application it 
shall be made. The land taken in exchange 
remains and enures to the same uses, trusts, 
intents and purposes, and is subject to the 
same charges as the land given' in exchange’ 
(s. 147). The act provides for the division of 
intermixed lands, and for tlie exchange of in- 


convenient allotments for public purposes for 
more convenient land, upon giving certain 
notices, and also empowers the Commissioners 
to apportion the expenses (ss. 148, 151); and 
see 9 & 10 Viet. c. 70; 10 & 11 Vict. c. Ill; 
11 & 12 Viet. c. 99 ; 12 & 13 Viet. c. 83 (s. 7 
extends exchange and partition to rights, ease- 
ments, and rent-charges) ; 14 & 15 Viet. c. 53 ; 
15 & 16 Viet. c. 79; 16 & 17 Viet. c. 124; 
17 & 18 Viet. c. 97 ; 18 & l^Vict. c. 52 ; and 
20 & 21 Viet. c. 31, which severally amend 
and explain tlie General Inclosurc Act. 

Exchange of Livings, eflTected by resigning 
them into the bishop s hands, and each part^ 
being inducted into the other’s benefice ; if 
either die liefore both are inducted, the ex- 
change is void. — 31 Eliz. c. 6, s. 8. 

Excheat. See Escheat. 

Exchequer Bills, bills of credit issued by 
authority of Parliament. They are for various 
sums, ana bear interest (generally from l^d. to 
"iljd. j)er diem, per 100/.) according to the usual 
rate, at the time. The advances of the Bank 
to Gov(!rnment arc made upon Exchequer Bills; 
and the daily transactions between the Bank 
and Government aic jirincijially carried on 
through their intervention. 

O 

Notice at the tim»at which outstanding Ex- 
chequer Bills are to be jiaid off’ is given by 
pulilic advertisement. Bankers prefer vesting 
in Excheqiu'r Bills to any other species of stock, 
even though the interest be for the most part 
comparafively low ; because the cajiital may 
be received at tht Treasury at the rat© origin- 
ally jiaid for it, the holders being exempted 
from any risk of fluOTuation. Exchequer Bills 
were first issued in 1696, and have baien annu- 
ally issued ever since. — AIcCull. Comm. Diet. ; 
2 Steph. Com. 596 ; 24 Viet. c. 5 ; 25 Viet. 
cc. 3 & 13. As to the jmnishment for the 
forgery of Exchequer Bills, sec 24 & 25 Viet. 
c. 98, s. 8. 

Exchequer [fr. esehequier, Nor.-Fr. ; scacca- 
rium, low Lat. ; schatz, Germ., atrca.sure3 Cham- 
ber, Court o/, a tribunal of appeal correct 
the eiTors of other jurisdictions. 

First, it exists as a court of inert' debate, such 
causes fi’om the other court© toeing sometimes 
adjourned into it as the jud<^**^) upon argument, 
find to be of great weigl»<^ ^^ud difficulty, before 
any judgment is givep^upon them in tlie court 
below. It then cop^sts of the judges of the 
three superior euxt'tw of common law, and now 
and then the I>^d Chancellor also. 

Second, it exists as a court of error, where 
the judgm-^nts of each of the superior courts of 
common law, in all actions whatever, are sub- 
ject to revision by the judges of the other two 
sitting collectively. The composition of this 
court consequently admits of three different 
combinations, consisting of any two of the 
courts below wliich were not parties to th« 

z2 
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judgment appealed against. — 11 Geo. IV, and 
1 Wm. IV. c. 70, s. 8. 

The 40 Geo. III., c. 39, establislied a Court 
otExchequer Chamber in Ireland, 
^/^zchequer, Court of^ consists of two divi- 
sions, a court of revenue and a court of com- 
mon law. It was established by William the 
Conqueror. Its equitable jurisdiction, except 
' when it sits as a Court of Kevenue, was trans- 
ferred to the Court of Chancery by 5 Viet. c. 5. 
See A. G. v. Hailing 15 M. & W. 687. As a 
court of revenue, it ascertains and enforces, by 
proceedings appropriate to the case, the pro- 
prietary rights of the Crown against the sub- 
jects of the realm. To proceed against a person 
in this department of the court is called to 
exchequer him. The practice and procedure on 
the revenue side of this court was amended by 
22 & 23 Viet. c. 21, s. 9, et seq. As a court 
of common law, it administers redress between 
subject and subject in all actions •vhatever, 
except real actions. It is a court of record, 
and its judges arc five in number, consisting of 
one chief and four puisne' barons. — 3 Step. 
Com. 402. 

The 6 Anne, c. 26, established a court of 
Exchequer in Scotland. 

Excise [fr. acciiSj .Dul..^^ excisum, Lat.], the 
name given to the duties or taxes laid on cer- 
tain articles produced and consumed at home ; 
but, exclusive of these, the duties on licenses, 
auctioneers, and post-horses, are included in 
the excise duties. « 

Excise duties were introdpeed into England 
by the Long Parliament in 1643, being then 
laid on the makers and^fcrendors of ale, beer, 
cider and perry. The royalists soon after fol- 
lowed the example of the republicans, both 
sides declaring that the excise should be con- 
tinued no longer than the termination of the 
war. But it was found too productive a source 
of revenue to be again relinquished ; and when 
the nation had become accustomed to it for a few 
years, the Parliament declared, in 1649, that 
‘ the impost of excise was the most easy and 
indifferent levy that could be laid upon the 
people.’ It was placed on a new footing at 
the Restofatioa ; and, notwithstanding Mr. 
Justice Blackstoii^ says, that ‘from its first 
original to the present time, its very name has 
been odious to the^ pe^^le of England,’ it has 
continued progressively v> gain ground, and is 
at this moment imposed Oi. various important 
articles, and furnishes a lai^o share of the 
public revenue of the kingdom. The manage- 
ment of the excise is placed in fae Board of 
.Customs. — McCull. Comm. Diet. 

Dr. Johnson’s description of the excise is 
this : — ‘ A hateful tax levied upon commodities, 
jEmd adjudged, not by the common judges of 
l^^poper^, but wretches hired by those to whom 
is paid.’ Sec^ 6 Oeo, IV. c, 81 ; 7 & 8 


€eo. IV, c. 53 ; 9 Geo. IV. c. 47; 2 Wm. IV. 
c. 16; 4 & 5 Wm. IV. cc. 51, 75; 6 & 7 
Wm. IV. cc. 52, 72 ; 7 Wm, IV. and 1 Viet. 
c. 49 ; 1 & 2 Viet. c. 44 ; 2 & 3 Viet, cc. 23, 
24, 25, 32, 63; 3 & 4 Viet. cc. 18, 22, 49; 
4 & 5 Viet. c. 20 ; 5 & 6 Viet. cc. 1 6, 25, 93 ; 
6 & 7 Viet. c. 49 ; 7 & 8 Viet. c. 51 ; 8 & 9 
Viet. c. 15 ; 10 & 11 Viet. cc. 41, 42; 11 & 12 
Viet. c. 100; 12 & 13 Viet. c. 40; 13 & 14 
Viet. cc. 9, 67 ; 14 & 15 F^c<. c. 59 ; 16 & 17 
Viet. cc. 37, 39, 127 ; 17 & 18 Viet. cc. 27, 30 ; 
18 & 19 Viet. cc. 22, 38, 94; 19 & 20 Viet, 
cc. 34, 51, 82, s. 3 ; 20 Viet. c. 16 ; and 20 & 21 
Viet, c, 61. As to its general management, 
see 6 Geo. IV. c. 81 ; 7 & 8 Geo. IV. c. 53; 
4 & 5 Wm. IV. c. 51 ; 4 & 5 Viet. c. 20 ; 
10 & 11 Viet. c. 42; 11 & 12 Viet. c. 121 ; 
12 & 13 Viet. c. 1 ; 15 & 16 Viet. c. 61 ; 
18 & 19 Viet. c. 94 ; 23 & 24 Viet. c. 113; 
and 25 & 26 Viet. c. 84. 

Exclusa, Exclusagium, a sluice to carry off 
water ; tlie payment to the lord for the benefit 
of such a sluice. 

Excommencexnexit, excommunication. — Law 

French. 

Excommunication, an ecclesiastical interdict 
or censure, divided into the greater and the 
lesser ; by the former a person was excluded 
from the communion of the church and the 
company of the faithful, and was rendered inca- 
pable of any legal act; by the latter he was 
merely debarred from the services of the 
church. , 

Excommunication was formerly the process 
by which the decrees and orders of the Eccle- 
siastical courts were enforced ; but in all cases 
of contempt of court it has now been abolished, 
and in lieu thereof, where a lawful citation 
or sentence has not been obeyed, the judge 
shall have power, after a certain period, to 
pronounce such person contumacious and in 
Contempt, and to signify the same to the Court 
of Chancery : whereupon a writ de contumace 
capiendo shall issue from that court, which 
shall have the same force and effect as formerly 
belonged, in case of contempt, to a writ de 
exeommmunieato capiendo. — 53 Geo. III.c. 127, 
s. 2. 

Excommunicatio minor per quam quis b. 
sacramentorum participatione conscientid vel 
sententid arceatur ; tnajor est, quoe non solum h 
sacramentorum verum etiam Jid^ium communione 
excludity et ah omni acta legitimo separat aut 
dividit Co. Litt. 133. — (The lesser excom- 

munication is that by which a man, either by 
conscience or sentence, is expelled from parti- 
cipation in the sacraments ; the greater is where 
he is not only excluded from participation in 
the sacraments, but from all community with 
the faithful, and from every legitimate act.) 

Excommimioatb capiendo. See Excou- 

MUNICATION. 
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Ezcommmdoato deliberando, a writ to the 
sheriff for delivery of an excommunicated per- 
son out of prison, upon certiBcate from the 
ordinaiy of his conformity to the ecclesiastical 
jurisdiction. — F. N. B. 63. 

Excommunicato interdicitMr omnia actus legi-^ 
timuSf ita quod agere non potest^ nec aliquem 
convenircy licet ipse ah aliis possit conveniri . — 
Co. Litt. 133. — (Every legitimate act is for- 
bidden an excommunicated person, so that he 
cannot act, nor sue any person ; but he may 
be sued by others.) 

Excommunicato reoipiendo, or recapiendo, 

a writ commanding that persons excommuni- 
cated, who for their obstinacy had been com- 
mitted to prison, but were unlawfully set free 
before they had given caution to obey the 
authority of the church, should be sought after, 
retiiken, and imprisoned again. — Iteg. Orig. 67. 

Ex contractu {^from a contract). One of 
the great classes of obligation from which a 
right of action accrues. The actions are (1) 
account ; (2) assumpsit y or promises ; (3) cove- 
nant ; (4) debt ; (5) detinue ; (6) scire faciasy 
or revivor. 

Excript, a copy; a writing copied from 
another. 

Exculpation, letters ofy the warrant to an 
offender indicted for citing witnesses in his own 
defence. — Scotch Law. 

Excusable homicide is of two sorts, either 
per infortuniuniy by misadventure, or se defen- 
dendoy upon a sudden affray. 

Homicide, per infortuniumy is where a man, 
doing a lawful act, without any intention of 
hurt, unfortunately kills another; but if death 
ensue from any unlawful act, the oftenco is 
manslaughter, and not misadventure. 

Homicide, se^ defendendoy is where a man 
kills another upon a siHdden affray, merely in 
his own defence, or in defence of his wife, child, 
parent, or servant, and not from any vindictive 
feeling. — 4 Bl. Com. 178. 

Excusat aut extenuat delictum in capitalihus 
quod non operatur idem in civilibus. — Bac. Max. 
r. 15. — (That may excuse or palliate a wrongful 
act in capital cases which would not have the 
same effect in civil injuries.) See BroomCy 
MaximSy 291. 

Excusatur quis quod clameum non apposuerity 
ut si toto tempore litigii fuit ultra mare quacunque 
occasione. — Co. Litt. 260. — (He is excused who 
does not bring his claim, if, during the whole 
period in which it ought to have been brought, 
he has been beyond sea on any occasion.) But 
see 19 & 20 Viet. c. 97, s. 10. 

Excuss, to seize and detain by law. 

Exoussion, seizure by law. 

Ex delicto (^from a tort or offence). The 
actions which arise from torts we ; (1) case, (2) 
trespass, (3) trover, (4) replevin. 

Ex delicto non ex supplicio emergit infamia . — 


(In&my arises from the crime, not from the 
punishment.) 

Ex diutumitate temporia omnia preemmuntur 
esse solemniter acta.-—^enh. Cent. 185. — (From 
lapse of time, all things are presumed to have 
been done properly.) 

Ex dolo malo non oritur actio. — Cowp, 348« 
(From a fraud an action does not arise.) 

Ex donationibus autem feoda militaria vel 
magnam serjeantiam non^ continentibus oritur 
nobis quoddam nomen generalCy quod est aoca- 
gium. — Co. Litt. 16. — (From grants not con- 
taining military fees or grand serjeanty, a kind 
of general name is used by us, which is socage.) 

^eat, a permission which a bishop grants 
to a priest to go out of his diocese ; also, leave 
to go out generally. 

Executed, something done or completed. 

Executed consideration, a consideration 
which is executed before the promise upon 
which it is founded is made, where A. bails a 
man’s servant, and the master afterwards pro- 
mises to indenmily A. ; but if a man promise 
to indemnify A. in the event of his bailing his 
servant, the consideration is -then executory. 
With respect to an executed consideration, the 
rule is, that if it were not at the precedent re- 
quc.st of the promiser, but a merely voluntary 
courtesy, it will not*^iffice to support a pro- 
mise; therefore, in the first example, the 
promise would not be binding, unless the bail- 
ing were at the master’s precedent request.— 

2 Step. Com. 60; Smith on Contracts ^ and 
Notes to Lampleigh v. Braithwaity 1 Smithy L. C. 

Executed contmet, where nothing remains 
to be done by either jjarty, and where the 
transiiction is completed at the moment that 
the agreement is made, as where an article is 
sold and delivered, and payment therefor is 
made on the spot. A contract is said to be 
executory where some future act is to be done, 
as where an agreement is made to build a house 
in six months, or to do an act on or before 
somenfuturc day, or to lend money upon a 
certain interest, payable at a future time.— 
Story on ContractSy 8. 

Executed estates, estates in possession. 

Executed fine, the fine sur cognizance do 
droity come ceo que il ad de son done ; or a fine 
upon acknowledgment of the right of the cog- 
nizee, as that which he has of the gift of the 
cognizor. Abolished by 3 <fe 4 Wm. IV. c. 74.. 

^foecuted remainder. A vested remainder, 
which see. 

Executed trust. When an estate is conveyed 
to the use of A. and his heirs, with a simple 
declaration of the trust for B. and his heirs, or 
the heirs of his body, the trust is perfect ; and 
it is said to be executed, because no fiirther # 
act is necessary to be done by the trustee to 
raise and give effect to it; because there iff 
no ground for the interference of a court . 
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equity to affix a meaning to the words decla- 
ratory of the trust, which they do not legally 
import. — 1 Sand, Uses and Trusts^ 335. 

As all trusts are executoiy in this sense, that 
the ' trustee is bound to dispose of the estate 
according to the tenor of his trust, whether 
active or passive, it would be more accurate 
and precise to substitute the terms perfect and 
imperfect for executed and executory trusts.-— 
1 Hayes's Conv. 85. ^ 

Executed use, the first use in a conveyance 
upon which the Statute of Uses operates by 
bringing the possession to it, the combination 
of which, i. e. the use and the possession, form 
the legal estate, and thus the statute is said to 
execute the use. 

Executio est finis etfmctus legis. — Co. Litt. 
289. — (Execution is the end and fruit of the 
law.) 

Executio juris non habet mjuriam. — 2 Eol. 
Eep. 301.— (The execution of law does no 
injury.) 

Executio est executio juris secundum judicium. 
3 Inst. 212. — (Execution is the execution of 
the law according to the judgment.) 

Execution, the last stage of a suit giving 
possession of anything recovered at law or in 
equity, and also the final sentence indicted upon 
criminals. It is styled fiital process. 

At common law, writs of execution are judi- 
cial processes, is.suing out of the court where 
the record or other proceeding is, upon which 
they are grounded; and therelbre, when the 
record or transcript of the proceedihgs is re- 
moved into a^y of the courts at Westminster 
from a county palatine, or from an inlerior 
court under 19 Geo. III. c. 70, s. 4, or 33 
Geo. III. c. 68, s. 1, or from an inferior court 
under 1 & 2 Viet. c. 110, s. 21, the execution 
is issued out of the superior court. — 4 & 5 
Wm. IV. c. 62, s. 31 ; 6 & 7 iVm. IV. c. 106, 
s. 11. A writ of execution may be sued out 
at any time within six years after judgment 
actually signed by the master, in cases yhere 
a revivor or scire facias is not required, or 
where execution is not stayed by error, injunc- 
tion, agreement, or the like. It is in force for 
one year. * Jn promises, covenant, case, tres- 
pass, and replevin, the writ of execution for 
the plaintiff is for images and costs ; in debt, 
for the debt, damages, and costs; in detinue, 
for the goods or their value, with damages and 
costs. For the defendant in all cases, except 
replevin, the execution is for the costs only, 
but in replevin it is for a return of the goods 
also. The ordinary writs of execution are 
capias ad satisfaciendum ; fieri facias ; elegit ; 
levari facias; hahere facias possessionem; de 
iretomo habendo ; and capias in withernam. 

. The writ of execution must strictly pursue 
tike judgment in the amount, in the number 
4 Kid names eff the parties, and in the subject- 


xhatter. It is tested on the day on which it is 
issued, and is made returnable immediately on 
the execution thereof. By 29 Car. II. c. 3, 
s. 16, ‘no writ of fieri faciaSj or other writ of 
execution, shall bind the property of the goods 
of the party against whom such writ of execu- 
tion is sued forth, but fi*om the time that such 
writ, shall be delivered to the sheriff, under- 
sheriff, or coroners to be executed ; and for the 
better manifestation of the said time, the sheriff, 
under-sheriff, and coroners, their deputies and 
agents, shall upon the receipt of any such 
writ (without fee for doing the same), endorse 
upon the back thereof the day of the month or 
year whereon he or they received the same.’ 
If two writs of execution against the same per- 
son are delivered to the sheriff, he must execute 
that first which was first delivered to him, even 
where both were delivered upon the same day ; 
and he must set about executing the writ witliin 
a reasonable time after he receives it for exe- 
cution ; and if he omit doing so, and any da- 
mage arise to the party from his negligence, 
an action on the case may be supported against 
him. The sheriff cannot break open any outer 
door of the party’s dweUing-house, in order to 
enforce a writ of execution ; unless in the case 
of a writ of seisin, or habere facias possessionem. 
Writs of execution are seldom returned in prac- 
tice, except the elegit and inquisition. Either 
party may, however, rule the sheriff’ to return 
the writ, even after he goes out of office, pro- 
vided it be within six lunar ^lonths after the 
expiration of his term of office. If execution 
be sued out against two or more persons, and 
the whole amount be levied upon one, in actions 
ex contractu, (unless upon a contract made with 
the defendants as partners in trade), the party 
upon whom the whole is levied may maintain 
an action against the others, and oblige them 
to contribute their respective shares; but in 
most cases in actions ex delicto he cannot thus 
compel a contribution, and he is, in general, 
altogether without r<imedy. An irregular exe- 
cution will be set aside on motion, and usually 
with costs. The 7 & 8 Viet. c. 96, s. 57, abo- 
lished arrest for debts under 20/. — 1 Chit. Arch. 
Prac. by Pren. 587, et seq. 

In Chancery, for the purpose of enforcing 
compliance with a decree or order, the c6urt 
not only commits the parties neglecting to 
comply therewith, but also sequesters their 
personal estate, and by a writ of assistance will 
order the delivery up of the estate itself, and 
may likewise compel a conveyance of lands ; 
besides which, where money or costs are ordered 
to be paid the party may issue a fieri facias or 
an elegit for the purpose of enforcing payment. 
See I & 2 VicU c. 110, s. 20, and Consol. Ord. 
1860, ords. xxix;, xxx. 

The execution of a criminal is a species of 
justifiable homicide, provided it be in strict 
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rconlbrmity with his sentence. It must be per- 
ibrmed by the legal officer — the ^eriff or his 
deputy .-—4 BL Com. c. xxxii. 

By 6 & 7 Wm. IV. c. 30, execution is not 
to be carried into effect until some days after 
.conviction. See 7 Wm, IV. and 1 Viet. c. 77. 

Among the Eomans the execution of offen- 
ders was delayed, by decree of the senate, for 
ten days. Potest enim poena dilata exigi^ non 

potest exacta revocari Senec. De vitd et 

spiritu hominis Ixxturam sententiam diu mul- 
tumque cunctari oportere^ nec prcecipiti studio, 
ubi irrevocabile sit factum, agitari. — Amm. 
Marcell. But this humane sentiment was an- 
ticipated by the Grecian legislator : yopoQ 
&WoQ irept QavoiTOV, pij piav povov ijpepav 
Kpipftv aWd TToXXdc. — Plat. Ap. Socr. 

Execution of decree. Sometimes, from the 
neglect of parties, or some other cause, it be- 
comes impossible to carry a decree into execu- 
tion without the further decree of the court 
upon a bill filed for that purpose. This 
happens generally in cases where parties having 
neglected to proceed upon the decree, their 
rights under it become so embarrassed by a 
variety of subsequent events that it is neces- 
sary to have the decree of the court to settle 
and aseertain them. Such a bill may also be 
brought to carry into execution the judgment 
of an inferior court of equity, if the jurisdiction 
of that court is not equal to tlie purpose ; as in 
the case of a decree in Wales, which the de- 
fendant has avoided by fleeing into England. 

This species oi bill is, generally, partly an 
original bill, and partly a bill in the nature of 
an original bill, though not strictly original..— 
Story's Eq. Plead. 342. 

Execution of deeds, the signing, sealing and 
delivery of them by the parties, as their own 
acts and deeds, in the presence of witnesses. 
See Deed. As to compulsory executions, the 
1 Wm. rV. c. 36, s. 15, rule 15, enacts, th.at 
when any person shall have been directed by 
any decree or order in Chancery, to execute 
any deed or other instrument, or make a sur- 
render or transfer, and shall have refused or 
neglected to execute, make, or transfer the 
same, and shall have been committed to prison 
under process for such contempt, or being 
confined in prison for any other cause, shall 
have been charged with or detained under 
process for such contempt, and shall remain in 
such prison, the court may, upon motion or 
petition, and upon affidavit that such person 
has, after the expiration of two calendar months 
from the time of his being committed under, 
or charged with or detained under such pro- 
cess, again refused to execute such deed or in- 
strument, or make such surrender or transfer, 
order or appoint one of the chief clerks, or if 
the act is to be done out of London, then, if 
necessary, one of the commissioners for taking 


affidavits, to execute such deed or other instru- 
ments, or to make such surrender or transfer, 
for and in the- name of such person, and the 
execution of the said deed or other instrument, 
and the' surrender or transfer made by the said 
chief clerk, &c. shall, in all respects, have the 
same force and validity as if the same* had been 
executed or made by the party himself ; fmd 
within ten days after the execution or making 
of any such deed or othe^ instrument, or sur- 
render, or transfer, notice thereof shall be 
given by the adverse solicitor to the party in 
whose name the same is executed or made, 
and such party, as soon as the deed or othcar 
instrument, or surrenaer, or transfer, shall be 
executed or made, shall be considered as having 
cleared his contempt, except as far as regards 
the payment of the costs of the contempt, and 
shall bo entitled to be discharged therefrom, 
under any of the provisions of this act appli- 
ciible to his case; and the court shall make 
such order as shall be just, touching the pay- 
ment of the costs of or attending any such deed, 
surrender, instrument, or transfer. 

As to execution by an attorney. It may be 
observed that a purchaser may insist upon the 
vendor’s personal execution, and cannot be 
compelled to accept the conveyance executed 
under a power of attorney, unless an actual 
necessity appear for it ; or he may be bound by 
condition or stipulation so to accept it. When, 
however, a conveyance is so executed, the at- 
torney should enter into a declaration of trust 
that he -vfill stand possessed of the purchase- 
money in trust for the purchaser, until it appear 
by satisfactory evidence that the vendor was 
alive at the time of such execution, or if he 
shall be dead, until the estate is duly conveyed 
to the purchaser. 

The attorney to execute the deed must be 
appointed by a sealed writing. An appointee 
cannot generally delegate 'this act, nor can a 
party whoso authority is strictly personal, as 
that of consent or discretion. 

The attorney should sign the deed in the 
name of his ajjpointor ( Wilks v. Back, 2 East. 
142 (1802), and 3 Pres. Abr. 68), thus — ‘A, B. 

( principal), by C. D. his attorney, duly autho- 
rised in that behalf by a letter of attorney, 
bearing date the ■ ■ " • day of——.’ It should 

also be delivered in the name and as the act of 
the principal, and the receipt-clause should be 
signed in a similar manner. 

This letter or power of attorney, bemg a 
muniment of title, should accompanjr the deed, 
of which it authorises the execution, or be 
covenanted to be produced if it relate to other 
property, and an attested copy of it frimished. 

Execution of wills. A will must be in 
writing (except in the case of soldiers and 
sailors in active service) and signed at the foot 
or end thereof by the testator, or by some other 
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person in Hs presence and by his direction ; 
and such signature must be made or acknow- 
ledged by the testator in the presence of two 
or more witnesses present at the same tinie ; 
and such witnesses must attest and subscribe 
the will in the presence of the testator, and, 
though this is not essentially requisite, also in 
the presence of each other; but no form of attes- 
tation is necessiiry, although it is prudent in 
practice to embody in an attestation -clause all 
the statutory requirements. Appointments by 
will are to be executed like other wills, and 
will be valid although other required solem- 
nities are not observed (7 Wm. IV. and 1 
Viet. c. 26, ss. 9, 10, 11, 12). Every will, so 
far (Mily as regards the position of the signature 
of the testator, or of the person signing for him, 
is valid, if such signature be so placed at, or 
after, or following, or under, or beside, or 
opposite to, the end of the will, that it is appa- 
rent on the . face of the will that the testator 
intended to give effect, by such his signature, 
to the writing signed as his will. No such 
will is to be affected by the circumstance that 
the signature may not follow or be immediately 
after the foot or end of the will ; or by the cir- 
cumstance that a blank space may intervene 
between the concluding word of the will and 
the signature ; or by the* circumstance that the 
ragnature may be placed among the words of 
the testimonium clause, or of the clause of 
attestation, either with or without a blank 
space intervening, or may follow, or^ be after, 
or under, or beside, the names, or one of the 
names, of the subscribing wftnesses ; or by'the 
circumstance that the signature may be on a 
side, or page, or other portion of the paper or 
papers containing l;he will, whereon no clause, 
or paragraph, or disposing part of the will may 
be written above the signature ; or by the cir- 
cumstance that there may appear to be suffi- 
cient space on or at the bottom of the preceding 
side, or page, or other portion of the same 
paper ou which the will is written, to contain 
the signature ; and the enumeration of the 
above circumstances is not to restrict the gene- 
rality of the enactment. But no signatui’e is 
to be operative to give effect to any disposition 
or direction which is underneath, or which 
follows it ; nor to give effect to any disposition 
or direction inserted after the signature is 
made (15 & 16 Viet. c. 24, s. 1 ; the second 
section gives the act a retroactive efficacy). 

No obliteration, interlineation, or other al- 
teration made in any will after its execution, 
is to be valid, or have any effect, except so fiir 
as the words or effect of the will, before such 
alteration, may not be apparent, unless such 
alteration be executed in like manner as is 
r^uired for the execution of the will. But 
.l^e with such alteration or part thereof, is 
to be djily executed, if the sig- 


nature of the testator and the subscription of the 
witnesses be made in the margin, or in some 
other part of the will opposite or near to such 
alteration, or at the foot or end of, or opposite to 
a memorandum referring to such alteration, and 
written at the end or some other part of the 
will.— 7 Win. IV. and 1 Viet. c. 26, s. 21. See 
Jarman on Wills and Williams on Executors. 

Execution, Writ of. This process, the ser- 
vice of which was a preliminary step to en- 
forcing obedience to a decree or order in 
Chancery, is abolished.— Ord. 1860, 
XXX., r. 4. See also Writs of Execution. 

Executione faoienda, a writ commanding 
execution of a judgment. Obsolete. 

Executione facienda in withemamium, a 
writ that lay for taking cattle of one who has 
conveyed the cattle of another out of the 
county, so that the sheriff cannot replevy them. 
Reg. Orig. 82. 

ibtecutione judicii, a writ directed to the 
judge of an inferior court to do execution upon 
a judgment therein, or to return some reason- 
able cause wherefore he delays the execution.— 
F. N. B. 20. 

Executioner, he that inflicts capital punish- 
ment ; he that puts to death according to the 
sentence of the law. 

Executive, that branch of the government 
which puts the laws into execution, as dis- 
tinguished from the legislative and judicial 
branches. The body that deliberates and enacts 
laws is legislative ; the bodj^that judges and 
applies the laws in particular cases is judicial ; 
and the body that oarries the laws into effect, 
or» superintends the enforcement of them, is 
executive. The executive authority, in all 
monarchies, is vested in the sovereign. 

Executor [fr. executeury Fr.], a person ap- 
pointed by a testator to carry out the directions 
and requests in his will, and to dispose of the 
property according to his testamentary pro- 
visions after his decease. 

The leading duties and responsibilities of an 
executor may be thus classed : — 

(1) He will not be allowed, as against cre- 
ditors, funeral expenses exceeding 20/. if the 
testator died insolvent ; and if he neglects to 
secure the property, and loss ensue, he will be 
personally liable for a devastavit. 

(2) Before probate of the will, an executor 
may effectually do most of the acts that he could 
do afterwards, because by the very appoint- 
ment the testator has evinced personal confi- 
dence in his nominee, and, therefore, the interest 
of an executor arises not firom the probate, but 
from the will ; and for the same reason it has 
been held, that he may release a debt or assign 
a term for years before probate. Also, he may 
collect and secure assets, receive debts, and 
give effectual receipts, assent to a legacy, 
present bills enr notes for payment, give notices 



( 345 ) SEB 

♦ 


t)f dishonor, or take proceedings in bankruptcy ; 
«o he may issue a writ of summons at common 
law. He may also file a bill in equity, but 
he must obtain probate before the hearing, 
though, strictly, an executor should not file a 
bill untU he has obtained prpbate. He may 
be sued before probate, if he has acted. It 
is said that a person who is entitled to admi- 
nistration can, before obtaining letters of ad- 
ministration, do no act whatever ; but it has been 
considered that he might file a bill in Chancery, 
although he may not be able to commence an 
action at law, and he may collect, secure, and 
ascertam the value of the property, so as to enable 
him to make affidavit that it does not exceed 
a certain value, as required by the statute. 

(3) Instead of an inventory and valuation of 
the testator’s personal property on stamped 
paper, it is now usual, in order to be safe, to 
have an accurate inventory made by any com- 
petent person, distinguishing such debts due to 
the estate as are sperate or good from those 
which are doubtful or desperate, and then ob- 
tain the written consent of all persons interested 
in the assets, or at least of the legatees or re- 
siduary legatee, so as to save the expense of a 
valuation. It is a usual and proper precaution, 
in cases of the least doubt, shortly after the 
funeral, to publish an advertisement in the 
principal newspapers for debtors to pay their 
debts, and for claimants to send in the parti- 
culars of their claims to a named person ; and 
this is essentialjbefore the speedy payment of 
simple contract creditors, and still more before 
the payment of legacies ; for if, without such 
advertisement, and without suit, an executor 
or administrator should hastily pay a simple 
contract creditor, and afterwards specialty debts 
should appear, he may be liable to the conse- 
quences of a misapplication of assets and de- 
vastavit. 

(4) Probate should be obtained within six 
calendar months after death of testator, and if 
delayed after that time, a penalty of 100/. and 
10/. per cent, on the property would be in- 
curred. If there be a suit or dispute relative 
to the will or administration, the probate or 
letters of administration should be obtained 
within two calendar months after it has been 
ended (55 Geo. III. c. 184, s. 37). The pro- 
bate should be obtained to the extent of the 
sum really expected to be received. An ad- 
ministrator, after obtaining letters of adminis- 
tration, stands in many respects in the same 
situation as an executor, and the cases relating 
to one in general equally apply to the other. 

(5) It is the duty of the executor or axlmi- 
nistrator to collect and q)eedily reduce into 
money the personal assets, when not otherwise 
directed, especially if they be of a, perishable 
nature. If executors be directed by the will 
to cany cm the testator’s busmess or trade, 


they should do so under the protection of the 
Court of Chancery. The 8 & 4 Wm. IV. 
c. 42, s. 2, enables executors or admini^ 
trators to recover for any injuries to the real 
or personal estate of the deceased, committed 
within six months before his death. Actions 
against executors or administrators may be 
supported for any wrong committed by the 
deceased to the real or personal property of 
another, provided they be brought within six 
months after the death of the deceased. Sec. 31 
subjects executors or administrators personally 
to costs, when nonsuited or having a verdict 
against them, unless the Court or Judge other- 
wise order. But they will be allowed such 
costs out of the assets, unless they have been 
guilty of misconduct or fraud. If an executor 
be hastily pressed by one or more creditors, 
in case of any reasonable doubt, he should 
either act with the concurrence of the l^atees 
and next of kin, or file a bill, or get a friendly 
creditor to file a bill, compelling all the 
creditors to come in and receive payment 
under a decree of a court of equity. • Sub- 
missions to arbitration should restrict the 
arbitrator from awarding against the executor 
personally, and should be made with the con- 
sent of creditors, legatees, and next of kin. 

(6) As an executbf or administrator cannot 
sue himself, the law allows him, when he has 
been legally invested with his representative 
character, to retain out of any assets that may 
have come to his hands, to the extent of all 
funeral and testamentary expenses and debts 
legally paid by Kim out of his own pocket, 
and also any debt due to himself, before he 
pays any other creditor, in equal degree, and 
he may retain his own debt, notwithstanding 
a decree has been made in a suit by other 
creditors for administration of assets equally, 
and notwithstanding assets out of which he 
seeks to retain his debt came to his hands 
after decree, and even if the debt be barred 
by the Statute of Limitations. Wliere there 
are joint executors or joint administrators, 
they must, inter se, retain their debts rate- 
ably, and in proportion to the assets. 

(7) It has long been settled that, amongst 
creditors in equal degree, an executor may, 
even after action commenced by an adverse 
creditor, and at any time before judgment 
therein, confess a judgment, and give a pre- 
ference to any other favored creditor in the 
same or a higher degree, thereby postponing 
the party first suing ; and unless assets shotdd 
afterwards come to hand sufiicient to pay both, 
the first suitor will be totally deprived of the 
benefit of his prior action, and &is, although 
it be done for the express purpose of depriving 
the plaintiffi of the debt. But a court of equi^ 
will, to a certain extent, by a decree, but not 
before, control and prevent thepreforence, upmi 
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bill filed bv any creditor, on behalf of himself 
and all other creditors, against the executor 
or administrator, requiring him to account 
and distribute equally, upon which a proper 
division and distribution will be decreed, and 
this is considered in the nature of a judgment 
in favor of all the creditors. 

^ (8) In general, legacies ought not to be 
paid within a year after the death of the 
testator, and not even then without an in- 
demnity, if there be the least reason to appre- 
hend that there are debts or claims outstanding. 
This year is allowed lor the payment of legacies 
in analogy to the Statute of Distributions, 
which enacts, ‘ that no distribution of the 
goods of any person dying intestate be made 
till after one year after the intestate’s death | ’ 
and in order that the executor may have full 
opportunity to obtain information of the state 
of the property, and within that period, an 
executor cannot be compelled to pay a legacy, 
even in a case where the testator directed it 
to be discharged within six months after his 
death. An executor cannot give himself or 
any other legatee (except in the case of specific 
legacies) any preference over other legatees, as 
he may in the case of debts, nor can he retain 
so as to pay himself ; and in case of insuffi- 
ciency of assets to pay thh whole, all general 
legatees are to abate alike and in proportion 
to the amount of their respective legacies ; 
and a legatee will be compelled to refund 
when the estate proves insufficient,, whether 
security has been given by him for such pur- 
pose or not. 

(9) An executor is not entitled to any re- 
muneration for his own personal trouble or 
loss of time, unless it be expressed in the 
will; on which account it was that the law 
formerly gave to the executor the whole un- 
disposed-of residue, unless, by some expression, 
to be collected from the will, as by a bequest 
to the executor for his trouble, a contrary in- 
tention was to be collected. But now the 
next of kin, and not the executor, is entitled 
to the unbequeathed residue. — 11 Geo. IV* 
and 1 Wm. IV. c. 40, ss. 1, 2. 

(10) All the executors should join in suing 
as well in equity as at law, otherwise the 
defendant may plead in abatement or defeat 
the proceeding, unless tliose who have not 
proved have formally renounced. Consult 
Toiler^ W^tworth, or Williams on Executors 
and Administrators. 

The 22 & 23 Viet. c. 38, has enacted as 
follows 

Where an executor or administrator, liable 
as such to the rents, covenants, or agreements 
contained in any lease or agreement for a 
le^ granted or assigned to die testator or 
intestat^ whose estate is being administered, 
satisfied aU such liabilities under 


the said lease or agreement for a lease, as may 
have accrued due and been claimed up to the 
time of the assignment hereafter mentioned, 
and shall have set apart a suflSicient fund to 
answer any future claim that may be made 
in respect of any fixed and ascertained sum 
covenanted or agreed by the lessee to be laid 
out on the property demised or agreed to be 
demised, although the period for laying out the 
same may not have arrived, and shall have as- 
signed the lease or agreement for a lease to the 
purchaser thereof, he shall be at liberty to 
distribute the residuary personal estate of the 
deceased, to and amongst the parties 'entitled 
thereto respectively, without appropriating any 
part, or any further part (as the case may be) 
of the personal estate of the deceased to meet 
any future liability under the said lease or 
agreement for a lease ; and the executor or 
administrator so distributing the residuary 
estate shall not, after having assigned the said 
lease or agreement for a lease, and having, 
where necessary, set apart such sufficient fimd 
as aforesaid, be personally liable in respect of 
finy subsequent claim under the said lease or 
agreement for a lease ; but nothing herein 
conttiined shall prejudice the right of the 
lessor, or those claiming under him, to foUow 
the assets of the deceased into the hands of 
the person or persons to or amongst whom the 
said assets may have been distributed (s. 27). 

In like manner, where an executor or 
administrator liable as such, to the rent, 
covenants, or agreements, contained in any 
conveyance on chief rent, or rent charged 
(wiicther any such rent be by limitation of 
use, grant, or reservation), or agreement for 
such conveyance, granted or assigned to, or 
made and entered into with the testator or 
intestiite, whose estate is being administered, 
shall have satisfied all such liabilities imder 
the said conveyance, or agreement for a con- 
veyance, as may have accrued due and been 
claimed up to the time of the conveyance 
hereafter mentioned, and shall have set apart 
a sufficient fund to answer any future claim- 
that may be made in respect of any fixed and 
ascertained sum, covenanted or agreed by the 
grjintee to be laid out on the property con- 
veyed, or agreed to be conveyed, although 
the period for laying out the same may not 
have arrived, and shall have conveyed such 
property, or assigned the said agreement for 
such conveyance as aforesaid, to a purchaser 
thereof, he shall be at liberty to distribute 
the residuary personal estate of the deceased, 
to and amongst the parties entitled thereto 
respectively, without appropriating any part, 
or any further part (as the case may be) of 
the personal estate of the deceased, to meet 
any future liability under the said convey- 
ance, or f^eement for a conveyance ; imd the 
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executor or administrator so distributing the 
residuary estate shall not, after having made 
or executed such conveyance or assignment, 
and having, where necessary, set apart such 
sufficient fund as aforesaid, be personally liable 
in respect of any subsequent claim irnder the 
said conveyance, or agreement jfor conveyance ; 
but notliing herein contained shall prejudice 
the right of the grantor, or tliose claiming 
under him, to follow the assets of the deceased 
into the hands of the person or persons to or 
among whom the said assets may have been 
distributed (s. 28). 

Where an executor or administrator shall 
have given such or the like notices as, in the 
opinion of the court in which such executor 
or administrator is sought to be charged, would 
have been given by the Court of Chancery in 
an administration suit, for creditors and others 
to send in to the executor or administrator 
their claims against the estate of the testator 
or intestate, such executor or administrator 
shall at the expiration of the time named in 
the s(|id notices, or the hist of the said notices 
for sending in such claims, be at liberty to 
distribute the assets of the testator or intestate, 
or any part thereof, amongst the parties 
entitled thereto, having regard to the claims 
of which such executor or administrator has 
then notice, and shall not be liable for the 
assets or any part thereof so distributed to any 
person of whose claim such executor or ad- 
ministrator shall^not have had notice at the 
time of distribution of the said assets or a 
part thereof, as the case may be ; but nothing 
in the present act contained shall prejudteo 
the right of any creditor or claimant to follow 
the assets, or any part thereof, into the hands 
of the person or persons who may have re- 
ceived the same respectively (s. 29). 

Executor de 80 n tort. If a stranger take 
upon himself to act as executor, without any 
just authority, as by intermeddling with the 
goods of the deceased, or doing any other act 
pertaining to the office of an executor, he is 
called an executor de son tort, i. e. of his own 
wrong, and is liable to aU the trouble of his 
usurped office, without any of the profits or 
advantages ; but the performance of acts of 
necessity or humanity, as locking-up the goods, 
or burying the deceased, will not amount to 
such an intermeddling as will charge a person 
as executor of his own wrong. — 1 fVm, Exs, 
225. 

Executor of an Executor, The interest in 
a testator’s estate and effects, vested in his 
executor, at the decease of the executor de- 
volves upon such executor’s executor ; but, in 
the case of the decease of an administrator, 
a fresh administration must be granted; for 
this reason, that, whereas an executor is ap- 
pointed by the testator, an administrator 


merely derives his authority from the Court 
of Probate. 

Executor luoratns. An executor who has 
assets of his testator who in his lifetime made 
himself liable by a wrongful interference with 
the property of another . — Davidson v. Tullock 
{Dom. Proc.')y 6 Jurist (n. s.), 543. 

Executory, j)erfonning official duties ; con- 
tingent; also personal estate of a deceased; 
whatever may be executed. 

Executory consideratioii. See Consider- 
ation. 

Executory contract. See Contract. 

Executory devise. Mr. Fearne {ConU Eem, 
386) defines an executory devise to be strictly, 
such a limitation of a future estate or interest 
in lands or chattels (though in the case of 
chattels personal, it is more properly an ex- 
ecutory bequest) as the law admits in the 
case of a will, though contrary to the rules of 
limitation in conveyances at common law. It 
is only an indulgence allowed to a man’s last 
will and te.stament, where otherwise the words, 
of the will would be void ; for wherever a 
future interest is so limited by devise as to 
fall within the rules laid down for the limita- 
tion of contingent remainders, such an interest 
is not an executory devise, but a contingent 
remainder. * 

If a particular estate of freehold is first de- 
vised, capable in its own nature of supporting 
a remainder, followed by a limitation, which is 
not immediately connected with or does not 
immediately commence from the expiration of 
the particular estate of fi-echold, the latter limi- 
tation is incapable of taking effect as a re- 
mainder, but may operate as an executory 
devise if co»fined to the requisite limits of 
time, as provided by the rule of perpetuity. 

Thus, if land be devised to one for life, and 
after his decease to B. in fee, the limitation to 

B. is immediately connected with and imme-^ 
diately commences on the expiration of the estate 
limited to A. during his life, and is, therefore, a 
remainder ; but, if the land be limited to A. for 
life, and after the decease of A. and one year 
after his decease, to B. in fee, the interval of 
the year prevents the limitation to B. and his 
heirs from being immediately connected with 
and from immediately commencing at the expi-, 
ration of A.’s life estate, and cannot therefore 
operate as a remainder, but operates as an 
executory devise. In the same manner, if land 
be limited to A. for life, and after his deceasai 
to B. and his heirs, with a proviso, that if 'iB. 
shall survive A., and afterwards depart this lIlGa 
without leaving issue of his body living at 
time of his decease, the land shi^ devolve to. 

C. and his heirs; the limitation to B. and bis 
heirs prevents the immediate conneetaon eff the 
estate limited to C. with the life estate eff A.» 
and prevents its immediate commencement oh 





( 348 ) 


the expiration of A/s life estate, and therefore 
makes it operate by way of executory devise. — 
Butler's Note (c) to Feame^ p. 397. 

Three kinds of executory devises have been 
laid down, viz. ; — 

(1) Where a testator devises his whole fee- 
simple, but upon some contingency qualifies 
such devise, and limits an estate on the contin- 
gency ; e. g. a devise of land to the testator’s 
wife for life, remainder to C., his second son in 
fee, provided if D., his third son, should, within 
three months after the wife’s death, pay 500/. 
to C. or his executors, then to D. and his heirs. 
D. has an executory devise. 

(2) Where a testator, without disposing of 
the immediate fee, gives the future estate to 
arise either upon a contingency or at a period 
certain, unpreceded by, or not having the re- 
quisite connection with, any immediate freehold, 
to give it effect as a remainder. 

The case of a devise to one, to take effect six 
months after the testator’s decease, is an in- 
stance of the first class in this description. 

And the case of a limitation to one for life, 
and from and after the expiration of one day 
(or any other period, not exceeding twenty- 
one years, we may suppose) next ensuing his 
decease, then over to another, may be adduced 
as an instance of the latter pkrt of this description. 

(3) The third sort of executory devises, com- 
prising all that relates to chattels, is where a 
term or any personal estate is bequeathed to 
one for life, or otherwise, and after th^e decease 
of the devisee or legatee for life, or some other 
contingency or period, is given over to another 
person. 

It is to be remarked that a remainder can 
only be limited in freehold estates# In personal 
property, under which both chattels real and 
chattels personal are included, there cannot be 
a remainder in the strict sense of that word ; and 
therefore every future bequest of personal pro- 
perty, whether it be preceded or not preceded 
by a prior bequest, or limited on a certain or 
an uncertain event, is an executory bequest, 
and falls under the rules by which that mode 
of limitation is regulated. 

The principal differences between an ex- 
ecutory devise and a contingent remainder, 
are — 

Ist. That a contingent remainder may be 
limited in conveyances at common law ; an ex- 
ecutory devise is admitted only in Iwt wills 
and testaments. 

2ndly. That a contingent remainder relates 
only to lands, tenements, and hereditaments ; 
an executory devise respects personal estates 
as well as real. 

3rdly. That a contingent remainder requires 
4 freehold to precede and support it ; fui ex- 
^M^toiy devise requiies no preceding estate to 


4thly. That a contingent remainder must 
vest, at farthest, at the instant the preceding 
estate determines; but in respect to an ex- 
ecutor^ devise, if there be any preceding estate, 
it is not necessary that the executoiy devise 
should vest when such preceding estate deter- 
mines. 

And Sthly. That the great and essential dif- 
ference between the nature of a contingent 
remainder and that of an executory devise 
consists in this, that the first may be barred and 
destroyed or prevented from taking effect by 
several different means; but it is a rule, that 
an executory devise cannot be prevented or 
destroyed by any alteration whatsoever in the 
estate out of which or after which it is limited. 

If the executory devise be limited to take 
effect on an estate-tail, then the tenant in tail 
may by a deed of disposition in conformity with 
the stat. 3 & 4 Wm. IV. c. 74, bar the entail, 
and all remainders, executory devises, and con- 
ditional limitations dependent thereupon. If 
the executory devise is expectant on an estate 
in fee, then, as the position intimates, thejj^ are 
no means of preventing it taking effect, if the 
event happen on which it is to arise. 

Executory estates, interests which depend 
for their enjoyment upon some subsequent event 
or contingency. 

Executory fines, the fines sur cognizance 
de droit tantum ; sur concessit ; and sur done^ 
grant et render. Abolished by 3 & 4 Wm. IV. 
c. 74. 

Executory remainder, a* contingent re- 
mainder, because no present interest passes. 

Executory trusts. In the case of articles of 
agreement, made in contemplation of marriage, 
and which are consequently preparatory to a 
settlement ; and in the case of those wills which 
are merely directory of a subsequent convey- 
ance, the trusts declared by them are said to be 
executory or imperfect, because they require 
an ulterior act to raise and perfect them. They 
are rather considered as instructions for settle- 
ments than as instruments in themselves com- 
plete ; and the Court of Chancery, in order to 
promote the presumed views of the parties in 
the one case, and to support the manifest inten- 
tion of the testator in the other, will attach to 
the words expressive of the trusts a more liberal 
and enlarged construction than they would 
admit, if applied either to the limitation of a 
legal estate or a trust executed. — 1 Sand, Uses 
and TrustSj 237. 

Executory ueee, springing uses, which con- 
fer a legal title answering to an executory de- 
vise, as when a limitation to the uae of A. in 
fee, is defeasable by a limitation to the use 
of B., to arise at a future period, or on a giveja 
event. 

Executrix, a woman appointed by a testator 
to perform his wiU. 
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Exempla illustrantj non restringunt, legem , — 
Co, Litt, 240. — (Examples illustrate, but do 
uot restrain, the law.) 

Exemplification, a copy ; a certified trans- 
cript either under the Greiat Seal, or under the 
sesd of a particular court. — 1 Stark, Evid, 224. 

Exemplificatione, a writ granted for the 
exemplification or transcript of an original re- 
cord. — Reg, Oiig, 290. 

Exempli gratifi [abbrey. ex.gr. or e. g., Lat.], 
for the purpose of example, or for instance. 

Exemption, immunity ; freedom from im- 
posts ; a privilege to be free from service or 
appearance. 

Exempts, persons not bound by law. 
Exenninm, or Exhenium, a gift; a new 
year’s gift. 

Exequatur, an official recognition of a person 
in the character of consul or commercial agent, 
authorising him to exercise his power. 

Exercitatorial power, the trust given to a 
shipmaster. 

Exeroitor navis, the temporary owner or 
charterer of a ship. # 

Exercituale, a heriot, paid only in arms, 
horses, or military accoutrements. 

Ex facto jus oritur, — 2 Inst, 49.— (The law 
arises from the deed.) 

Exeter, or Exon Domesday, the name given 
to a record preserved among the muniments and 
charters belonging to the dean and chapter of 
Exeter Cathedral, which contains a description 
of the western parts of the kingdom, comprising 
the counties of Wilts, Dorset, Somerset, Devon, 
and Cornwall. The Exeter Domesday was pub- 
lished, with several other .surveys nearly dbn- 
temporary, by order of the Commissioners upon 
the Public Records, under the direction of Sir 
Henry Ellis, in a volume supplementary to the 
Great Domesday, folio, London, 1816. 

Exfrediare, to break the peace ; to commit 
open violence. 

Ex frequenti delicto augetur poena, — 2 Inst, 
479. — (Pimishment increases with increasing 
crime.) 

Ex gravi querelfi, a writ that lay for him 
to whom any lands or tenements in fee were 
devised (within any city, town, or borough 
wherein lands were devisable by custom),* 
against the heir of the devisor when he entered 
and detained them from him. — Reg. Orig. 224. 
Abolished by 3 & 4 Wm. IV. c. 27, s. 36. 

Exheredatio [Lat. j, the act of disinheriting. 
The exclusion of a child by his father from 
the inheritance of any part of his estate. — Civil 
Law, See Sandaris Justinian^ p. 278. 

Exhibit, a document or other thing shown 
to a witness when giving evidence, and referred 
to by him in his evidence. The term is usually 
applied to a document Veferred to in, but not 
annexed to, an afiidavit, and shown to the 
witness when the afiidavit is sworn. A certifi- 


cate, signed by the person before whom the 
afiidavit is sworn, identifying the document, ia 
usualfy endorsed upon the exhibit. • 

Exnibitant, a person who exhibits anything, 
as a complainant in articles of the peace. 

Exhibition, an allowance for meat and drink, 
usually made by religious appropxiatora of 
churches to the vicar. Also, the bene&ction 
settled for the maintaining of scholars in the 
universities not depending on thefoundCstion.— 
Paroch, Antiq. 304. 

in the Scotch law, it is an action for com- 
pelling the production of writings. 

Exigence, or Exigency [probably a cor- 
ruption of exigents^ vitiated by an unskilfUl 
pronunciation^, demand ; want ; need. 
Exigendanes. See Exiqenter. 

Exigent, or Exigi facias {that you cause to 
he demanded)^ a judicial writ commanding the 
sheriff to demand the defendant fi*om coimfy 
court to county court, or, if in London, from 
busting to husiting, imtil he be outlawed ; or, 
if he appear, then to take and have him foefore 
the court on a day certain in term, to answer to 
the plaintiff in an action of, &c. It ought to be 
tested on the quarto die post the return of 
the ca. sa. in term. It must be returnable in 
the same or following term, on a day certain, 
and must have fifteen days at least between the 
teste and return ; and, if possible, the return 
day should be regulated so that five hustings in 
London or county courts elsewhere, may be 
held between the teste and return of the writ, 
in order to save the expense of an allocatur 
exigent ; for the exigent shall have such a return 
as that five county courts may intervene be- 
tween the teste and return. — 2 Chit, Arch, 
Prac. hy Pren. 1297. 

Exigenter [fr. exigendarius^ Dat.^, an officer 
of the Court of Common Pleas, who makes all 
exigents, proclamations, &c. 

Evi gihlfl, demandable, requirable. 

Evilft [fr. exiliuniy Lat.], banishment; the 
person banished. 

Exilium, spoiling. The author of Fleta dis- 
tinguishes between vastum^ destruction and ca?- 
ilium ; for he tells us that vastum and destructio 
are almost the same, and are properly applied 
to houses, gardens, or woods ; but exilium is 
where servants are enfranchised, and afterwards 
unlawfully turned out of their tenements.-— 
Fletan 1. 1, c. xi. 

Exilium estpatrioe privation natalis solimuUk^ 
tion legum nativarum amissio,-^! Co, 20;*-- 
(Exile is a privation of country, a chan^ of 
natal soil, a loss of native laws.) 

Exitus, children; offspring; also, the rents, 
issues, and profits of lands and tenmnento ; or 
the conclusion of the pleadings. : . 

Exitus acta probed ; jimSn non pti^pUS, i»rontU. 
(The conclusion proves the ; termi- 
nation, not the tri^, crowiui the visstory.) 
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Ezlegdlitni) lie who is prosecuted as an 
outlaw. 

Ex-lex, an outlaw. 

Ex maleficio non oritur (From 

a tort a contract does not arise.) 

Ex mcilis moribns bonce leges nates sunt,-^2 
Inst 161.--(Good laws arise from evil man- 
ners.) 

Ex mero motu (out of mere will). 

Ex fnultitudine signohim colligitur identitas 

vera. Bacon . — (True identity is collected from 

a number of signs.) 

Ex nudo pacto non oritur actio. — El. Com. 
S05. — (An action does not arise from a nudo 
contract.) 

Ex necessitate legis (from the necessity of 
law). 

Ex necessitate rei (from the urgency of the 
case). 

Ex officio (qficially ; by virtue of office). 

Ex officio informations, proceedings filed in 
the Queen’s Bench by the Attorney- General, 
at the*direct and proper instance of the Crown, 
in cases of such enormous misdemeanors as 
peculiarly tend to disturb or endanger the go- 
vernment, or to molest or affront the sovereign 
in discharging the royal functions. The infor- 
mation is tried by a jury ,of tlie county where 
the offence arose, and for that purjio.se, unless 
the case be of such importance as to lie tried at 
bar, it is sent down by writ of Nisi Prius into 
that county, and tried either by a common or 
special jury, like a civil action. — 4 Step. Com. 
458. 

Ex officio oath, an oath taken by offending 
priests; abolished by 13 Car. II. s. 12. 

Exoine, Essoigne [Fr.], the excuse for not 
appearing in court when cited. — 3 Step. Com. 
699. 


tion of becoming a permanent resident and 
citizen in another country. 

Ex paucis dictis intendere plurima possis . — 
Litt s. 384. — (You can imply many things 
from few expressions.) 

Ex paucis plurima concipit ingenium. — Litt, 
s. 550.— -(From few things the mind conceives 
many.) 

Expectancy, executory; relating to some- 
thing in future. 

Expectant, depending on hope. 

Expectant estates, interests to come into 
possession and be enjoyed in future ; they are 
of two sorts at common law — reversions and 
remainders. — 2 Bl. Com. 163. 

Expectation, in the doctrine of chances, is 
applied to any contingent event, upon the hap- 
pening of which some benefit is expected. This 
is capable of being reduced to the rules of com- 
putation : for a sum of money in expectancy, 
when a particular event happens, has a deter- 
minate value before that event happens. Thus, 
if a person is to receive any sum, as 10/., 
wheX an event takes pl^ce, which has an equal 
chance or probability of happening or failing, 
tlie value of the expectation is half that sum, 
or 5/. ; but if there are three chances for failing, 
and only one for its hajipening, or one chance 
only in its favor out of all the four chances, 
then the probability of its happening is only 
one out of four, or one-fourth, and the value of 
the expectation is but one-fourth of 10/., which 
is only 21. lOs., or half the foiFmer sum. And 
in all cases the value of the expectation of any 
sum is found by multiplying that sum by the 
fraction expressing the probability of obtaining 
it. So the value of the expectation on 100/., 
when there are three chances out of five for 
obtaining it, or when the juobability of obtain - 


Exoneratione sectse, a writ that lay for the 
Crown’s ward, to be free from all suit to the 
county-court, hundred-court, leet, <fec., during 
wardship. — F. N. B. 158. 

Exoneratione sectsB ad curiam baron, a 
writ of the same nature, issued by the guardian 
of the Crown’s ward, and addressed to th€\g 
sheriffs or* stewards of the court, forbidding 
them to distrain him, &c., for not doing suit of 
court, &c. — N. N. B. 352. 

Exoneretnr (that he be discharged), an entry 
made upon the bail-piece upon render of a 
defendant to prison in discharge of his bail.— 

1 Chit. Arch. Prac. by Pren. 833, 869. 

Ex parte (on behalf of), a proceeding by one 
party in the absence of the other. 

lx parte talis, a writ that lay for a bailiff 
•or receiver, who, having auditors appointed to 
take his accounts, cannot obtain of them rea^n- 
able aUowance, but is cast into prison. — F. N. B. 
|S9., 

Jfctetriatioii, the forsaking (me’s own coun- 
jtljlyiP len^mncing W with the inten- 


ing it is three-fifths, is three-fifths of 100/., 
which is 60/. And if s be any sum expected 
on the happening of an event, h, the chances 
for that event happening, and f the chances 
for its lailing ; then, there being h chances out 
of /-f/i for its happening, the probability 

T 

•will be — — - and the value of the expecta- 
f+h 

, . *h/ 

tion IS - — ~ X s. 

J’\‘h 

Expectation of life, in the doctrine of life 
annuities, is the share or number of' years of 
life which a person of a given age may, upon 
an equality of chance, expect to enjoy. Con- 
sult Inwoods Tables. 

Expediment, the whole of a person’s goods 
and chattels, bag and baggage. 

Expeditatfls arbores, trees rooted up or cut 
down to the roots. — Fleta, 1. 2, c. xli. 

Expedit reipublicoe ^ut sit finis litium. — Co, 

Litt 303 (It is for the public good that there 

be an . end of litigation.) 

ExpeditatCt to cut out the baU of a dog’s' 
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fbre-feet, for the preservation of the royal game^ 
Manw, c. xvi. 

ExpenditorS) persona appointed by commis- 
sioners of sewers to pay, disburse, or expend 
the money collected by the tax for the repairs 
of sewers, &c., when paid into their hands by 
the collectors, on the reparations, amendments, 
and reformations, ordered by the commissioners, 
for which they are to render accounts when 
thereunto required. 

ExpenssB utis {costs of suit). 

Ezpensis militnm non levandis, &o., an 
ancient writ to prohibit the sheriff from levying 
any allowance for , knights of the shire, upon 
those who held lands in ancient demesne. — 
Meg. Orig. 261. 

Expenentia per varios actus legem facit. 
Magistra rerum experientia. — Go. Lift. 60. — 
(Experience by various acts, makes law. Ex- 
perience is the mistress of things.) 

Experts, sworn appraisers. Also witnesses 
who give evidence upon matters of science. 

Expilation, robbery ; the act of committing 
waste upon land to the loss of the heir ; also 
abstracting the goods of a succession. 

Expleta, Expletia, or Explecia, the rents 
and profits of an estate. — Old Records. 

Explorator, a scout, huntsman, chaser. 

Exportation, that part of foreign commerce 
which consists in sending out goods for sale, 
and which is therefore the active part of foreign 
trade, as the importation or purchasing of goods 
is the passive. to the exportation of arms, 
&c., see 16 & iTVict. c. 107, s. 45. 

Exports, the goods or produce which are 
sent abroad. • 

Exposition qucB ex viscerihus causes nasciturj 
est aptissima et fortissima in lege. — 10 Co. 24. 
(That exposition, which springs from the vitals 
of a cause, is the fittest and most powerful in 
law.) 

Exposing in a public thoroughfare a person 
infected with a contagious disease is a copimon 
nuisance, and pxmishable accordingly.— 4 Step. 
C(m. 351. 

Ex post facto {from something after the fact). 

Express, that which is not left to implication. 

Express condition. See Condition. 
Express contract. See Contract. 

Ex prcBcedentihus et consequentibus optima fiet 
interpretatio. — 1 Mol. Rep. 376. — (The best in- 
terpretation is made from the context.) 

Eeipressa nonprosunt quee non expressapro^ 
derunt. — 4 Co. 73. — (The expression of things, 
of which, if unexpressed, one would have the 
benefit, is useless.) . 

Expressio eorum quee tacite insunt nihil opera- 
tur, — Co. Litt. 210.— (The expressing of those 
things which are tacitly implied has no effect.) 

Expressio unius personae 'est exclusio alterius. 
Co. Liu. 210.— (The mention of one person is 
the exclusion of another.) 


Expressym facit cessare tootifum.— (l^at in 
expressed makes what is silent to cease.) 

Expressum servitium regat vel declaret tad'-' 
turn. — Bacon . — (Let service expressed rule or 
declare nrhat is sfrent.) 

Expromission, a species of novation, as a 
creditor’s acceptance of a new debtor, who 
takes the place of the old debtor, who is dis- 
charged. 

Expromissor, a surely ; bail.— CiV. Law. 

Expropriation, the surrender of a claim to 

exclusive property. 

Ex provisione mariti {from the provision of 

the husband). 

Expurgation, the act of purging or cleansing. 

Expurgator, one who corrects by expung- 
ing. 

Extend, to value the lands, &c., of one bound 
by a statute, who has forfeited his bond, at 
their yearly value, so that it may bo known 
when the creditor will be paid his debt. 

Extensa manerii. 4 Edw. I. s. 1. It is a 
direction for the making of a survey or terrier 
of a manor and its appendages. 

Extension, an indulgence by giving time to 
pay a debt, or perform an obligation. 

Extent, or Extendi facias {that you cause 
to be extended), peculiar remedy to recover 
debts of record duo*to the Crown; it differs 
from an ordinary writ of execution at the suit 
of a subject, because under it the body, lands, 
and goods of the debtor may be all taken at 
once, in order to compel the payment of the 
debt. It is not qsual, however, to seize the 
body. 

There are two kinds of Extents, in chief and 
in aid. (1) Extent in chief. It issues from 
the Court of Exchequer, and may bear teste 
and be made returnable on any day certain in 
term or vacation (5 & 6 Viet. c. 86, s. 8). It 
directs the sheriff to take an inquisition or in- 
quest of office, on the oaths of lawful men, to 
ascertain the lands, &c., of the debtor, and seize ‘ 
the sjirao into the Queen’s hands. The writ 
should be preceded by a scire facias in order 
to bring the debtor into court, and afford himi 
WQ opportunity to show cause against it j but 
where the debt is in danger of being lost, the 
extent will be issued without a scire facias^ 
upon an affidavit of circumstances ; and after 
the sherifiTs return, the debtor, if he diepute 
the debt, or a third person, if he claim the pro- 
perty set forth in the inquisition, may enter an 
appearance and plead to the extend; issue lis 
then joined, and it is decided either on demiUTer 
or by a trial before a jury. If judgment l?e 
given for the Crown, it is that the sul^joet take 
nothing by his traverse or plea;* if givCTi for 
the defendant or claimant, it is ah award of 
.amoveas manus. Error will lie upbh the judg- 
ment, provided the Attotney-Geii^fal eonfient 
to the proceeding. It is enacted by 2 9 Viet; 





( 352 ) 


c. 11, that no debt due to the Crown on judg- 
ment, statute or recognizance, inquisition of 
debt, obligation, or specialty, or acceptance of 
office, shall affect any lands, tenements, or here- 
ditaments, as to purchasers or mortgagees, 
• nnlftaa and Until such memorandum or minute 
thereof, as in the act provided, shall be left 
with the Senior Master of the Court of Common 
Pleas, who shall forthwith enter the particulars 
in a book to be entituled, ‘ The Index to the 
Debtors and Accountants to the Crown ; * and 
£irther that, whenever a quietus shall be ob- 
tained by a debtor or accountant to the Crown, 
and an office copy thereof shall be left with 
such Master, together with a certificate signed 
by the accountant-general, that the same may 
be registered, that the Master shall forthwith 
enter the same in the said book accordingly ; 
and also that it shall be lawful for the Lords of 
the Treasury, or any three of them, by writing 
imder their hands (upon payment of such sums 
as they shall think lit to require into the receipt 
of her Majesty’s Exchequer, to be applied in the 
liquidation of the debt or liability of any debtor 
or accoimtant to the Crown, or upon such other 
terms as they may think proper), to certify, that 
any lands, tenements, or hereditaments, of any 
such Crown debtor, or accountant, shall be held 
by the purchaser or mortgagee thereof, wholly 
exonerated from all further claim of the Crowm ; 
or in cases of leases for fines, to certify that the 
lessee shall hold the premises exonerated in like 
manner, without prejudice to the right of the 
Crown to the reversion upon such lease, and the 
rents and covenants reserved by the same ; and 
thereupon the same lands, tenements, and here- 
ditaments shall respectively be held exonerated 
as aforesaid. 

There is also an extent in chief in the second 
degree^ which is a hostile proceeding by the 
Crowm against the debtor of a Crovm-debtor, 
against whom also an extent in chief has issued. 

(2) Extent in aid. It issues, not at the suit 
of the Crown, like an extent in chief, but at 
the suit or instance of a Crown-debtor against 
a person indebted to himself ; and it is grounded 
on the Statute of Extent, 33 Hen. IV. c. 3f| 
and on the principle that the Crown is entitled 
to the debts due to the debtor. The practice 
is governed by 57 Geo. III. c. 117. 

There is a special writ of extent, which is 
issued in the event of the death of a Crown- 
debtor, and is called a diem clausit extremum, 
because it recites the death of the party. The 
sheriff is commanded to inquire, by a jtuy, 
concerning the property of the deceased debtor, 
and seize them into the Crown’s hands. — 4 
Step, Com. 75. 

Exterritoriality, immunity from a coimtry^s 
laws, TOch M that enjoyed by an ambassador. 

Extraguisluiieiit, the annihilation of a col- 
weirp interest, or the sup^aedure of one in- 


* 

terest by another and greater interest, thing, 
or subject in that out of which it is derived. It 
is of various natures as applied to various 
rights. 

(1) Extinguishment of common. If he who 
is entitled to common appurtenant, purchase 
any part of the land which is subject to his 
light of common, that right is extinguished for 
the whole : and so, if he release his right over 
any part of the land. But it has been justly 
doubted whether in any case (and especially if 
all persons who have common appurtenant in 
the same land concur in discharging some part 
of it), this legal trap should be allowed to 
operate. — Burton^ s Comp. 437. If one of the 
tenants of a manor piu'chase any part of the 
land over which he has a right of common 
appendant, his right over the rest will continue. 
So on the alienation of any part of land to 
which common is appendant or appurtenant 
(though the latter is less favored by the old 
law), the right of common is preserved and 
apportioned. — 1 Bac. Ah. 628. All incorporeal 
hereditaments of necessity, or arising by opera- 
tion of law, and services, may be extinguished, 
excepting ways. 

(2) Extinguishment of copyhold. When a 
tenant conveys to his lord, or does an act de- 
noting his intention of not holding of his lord 
any longer, his copyhold is extinguished. When 
the lord does an act inconsistent with tho 
nature of the tenure, e. g. conveys to the tenant 
the freehold or releases to jjim his seignorial 
rights, an enfranchisement is effected. See 
Copyhold. 

• (3) Extinguishment of debt. A creditor, 
by accepting a higher security than he had 
before, extinguishes the first debt. And when 
judgment is given for a debt, it supersedes or 
extinguishes the previous obligation. So, if a 
feme-sole debtee marry her debtor, or an obligee 
marry one of two joint obligors in a bond, or 
a debtor make his debtee, or vice versd, his exe- 
cutor, in these cases the debt is extinguished.— 
Plowd. 184 ; 1 Salk. 304. 

(4) Extinguishment of estates. If a person 
have a yearly rent out of lands, and afterwards 
purchase those lands, so that he has as good an 
estate in the land as in the rent, the rent is 
extinguished ; for no one can have a rent issu- 
ing out of his own land ; though a person must 
have as high an estate in the land as in the 
rent, or the rent will not be extinct. — Co. Litt. 
147. It appears that an estate by statute, re- 
cognisance, or elegit, may be extinguished by 
any act^(as a deed of defeazance or of release), 
which ^extinguished the debt.— Burt. Comp. 
373. 

(5) Extinguishment of an interesse termini, 
A mere interesse termini can neither promote 
nor hinder the meiger of any estate, nor can 
itself, properly q>eakiDg, be surrendered ; but 
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it may be extinguished by surrender in law, or 
by assignment or release.*— Comp, 364. 

(6) Helease bpr way of extinguishment. If 
my tenant for life make a greater estate than 
he is warranted in granting, as a lease to A. for 
life, r^nainder to B. mid his heirs, and I release 
to A., this extinguishes my right to the rever- 
sion, and shall enure to the advantage of B.*s 
remainder as well as of A.'s particular estate. — 
2 Bl, Com. 325. 

Extixpatione, a judicial writ, either before 
or after judgment, that lay against a person 
who, when a verdict was found against him for 
land, &c., maliciously overthrew any house, or 
extirpated any trees upon it. — Reg. Jud. 13, 56. 

Eztooare, to grub up lands and reduce 
them to arable or meadow. — Mon. Angl. t. 2, 
p. 71. 

Extorsively, oppressively. 

ExtOrtio eet crimen quando guts colore officii 
extorquet quod non est debitum^ vel supra debi- 
tum^ vel ante tenipus quod est debitum. — 10 Co. 
102. — (Extortion is a crime, when, by color 
of office, any person extorts that which is not 
due, or more than is due, or before the time 
when it is due.) 

Extortion [fr, extorqueo^ Lat., to wrest 
away], any oppression under color of riglit. 
It differs from bribery, in that the latter con- 
sists in the offering a present, or receiving one 
if offered ; the former in demanding a fee or 
present by color of office. See Exaction. 

Ex totd materid emergat resolutio . — Wing. 
238. — (Let the resolution arise from the whole 
case.) 

Extra costs, those charges which do npt 
appear upon the face of the proceedings, such 
as witnesses’ expenses, fees to counsel, attend- 
ances, court-fees, &c., an affidavit of which 
must be made, to warrant the Master in allow- 
ingthem upon taxation of costs. 

Extract, a draught or copy of a writing. 

IbLtracta curise, the issues or profits of 
holding a court, arising from the customary 
fees, &c. — Baroch. Antiq. 572. 

ifotraditioxi, the act of sending by authority 
of law a person accused of a crime to a foreign 
jurisdiction, where it was committed, in order 
that he may be tried there. It is usually the 
subject of international treaty. Conventions 
have been entered into by this country with 
France and Denmark for the apprehension and 
extradition of persons charged with murder, 
attempt to murder, forgery, or fraudulent 
bankruptcy; and with the United States of 
America for the apprehension and extradition of 
persons charged with those offences, and also 
with piracy, arson, or uttering forged paper ; 
and acts of parliament have been passed for 
carrying into effect those conventions. See as 
to France, 6^7 Vict.o. 75, amended by 8 & 9 
Viet. C. .120 ; as to Denmark, 25 & ,2^ Ftcf. 


c. 70 ; and as to the United States, 6 & 7 FtH, 
c. 76, amended by B & 9 Viet. c. 120. 

Ejirtnjildieial [ff. 0a;fra,and>d^ctum,I4at.]^^ 

out of the regular course of l^;al procedure. 

Extra leg^poaitus eeteiviliter moiiuua.^Co. 
Litt, 130.-^IIe who is.place# out of the law is 
civilly dead.) 

Extraneus est subdiUtts qw extra farrahi, i. e. 
potestatem regis^ natus caf.— 7 Co. 16.— (A 
foreigner is a subject who la bom out of the 
territory, that is, government of the. king.) 

Extxuparoohial [fr. extra^ and 
Lat.], out of any parish. ’ ' 

Extra territorium Ju.i dicenti non paretur iw- 
punk — 10 Co. 77. — (The sentence of one ad[*^ 
judicating beyond his territbiy cannot W 
obeyed with impunity.) 

Extravi^antes, those decretal epistles which 
were published after the Clementines* They 
were so called because at first they were nc^ 
digested or ranged with the other papal con- 
stitutions, but seemed to be, as it were, detached 
from the canon law. They continued to be 
called by the same name when they were after- 
wards inserted in the body of the canon law. 
The first extravagantes arc those of Pope 
John XXII. successor of Clement V. The last 
collection was brought down to the year 1483, 
and was called the esanmon extravagantes^ not- 
withstanding that they were likewise incorr 
porated with the rest of the canon ‘ law.— 
Encyc. Lond. 

I^tra viam, out of the way. 

Extra ^ires, beyond their powers. 

ExtumsB, reliqucs in churches and tombs. 

Ex turpi causd non oritur actio. — (An action 
arises not from a base cause.) 

Exuperare, to overcome; to apprehend or 
take. — Leg. Edm. c. ii. 

Ex visitatione Dei {by the visitation of 
God). 

Ex vi termini {from the force or meaning of 
the expression). 

Ey, ea, or ee [either fr. ig^ an island, by 
melting the Saxon g into y, which is usually 
done; or fr. the Saxon €«, water, river, &C*# 
(|r fr. ieagy a held, by the same kind of melting. 
Gibsonly water. 

Eye-witness, one who gives testimony to 
foots seen by himself. 

Eyre [fr. eyre, Fr. ; ifer, Lat.], the court of 
justices itinerant ; and justices in eyre are tWse 
only, which Bracton in many places calif 
justiciarios itinerantes. The eyre also of tbe 
forest is nothing but the justice-seat, 
or should, by ancient custom, bu held Ofeaiy 
three years by the justices of the 
journeying up and down for suffo piiTpraif jn»- ' 
Cowel. \ 

Ezardar, a former or renter o£.hiitd! in the 
districts of Hindoostan.— 


A A 



ftTW (3S1) 


F. 

!Pj a stigma pilt upon felons with a hot iron^ 
on thei^r being admitted to the benefit oficlergy^ 
abolished by 7 & 8 Geo. IV. c. 28, s. 6. 

Fabric lands [ad fahrkam reparandanif 
Lat.], land given to provide for the rebuilding 
or repair of cathedrals and churche.s. Anciently, 
almost every person gave something by his 
will to be applied in repairing the fabric of the 
cathedral or parish church where he lived. 

Facinus quos inquinat oequat. — (Guilt makes 
equal those whom it stains.) 

Faoio, nt des (/ perform^ that you may 
give). ^ ^ # 

Faoio, ut facias (7 do, that you may do). 

Fao simile probate, where the construction 
of a will may be affected by the appearance of 
the original paper, the court will order the 
probate to pass in fac simile, as it may possibly 
help to diow the meaning of the testator. — 1 
Wms. Ex. 298. 

Facta armomm, feats of arms, jousts, tour> 
naments, &c. 

Facta sunt potentiora verhis. — (Deeds are 
more powerful than wonls.) 

Facta tenent mnlta quee fieri prohihentur . — 
12 Go.' 125. — (Deeds contain many things 
which are prohibited to be done.) 

Facto, in fact ; where anything is .actually 
done. 

Factor [fr. facteur, Fr.], a substitute in 
mercantile affairs; an agent employed to sell 
goods or merchandise consigned or delivered 
to him by or for his principal, for a compensa- 
tion commonly called factorage or commission. 
Hence he is often called a commission-merchant 
or consignee ; and the goods received by him 
for sale is called a consignment. He is a home 
factor when he resides in the same state or 
country with his principal, and a foreign factor 
when he resides in a different state or country. 
He differs from a broker in some important 
particulars, for he may buy and sell in his own 
name, but a broker must in that of his prin- 
cipal ; he IS also entrusted with the possession, 
management, control, and disposal of the goods, 
and has a special property in, and a lien on, 
them, but a broker has none of these rights ; 
yet neither can delegate his authority to another 
person, unless it is conferred by the usages of 
trade, or by the assent of his principal, express 
or implied. Factors have no incident^ autho- 
rity to barter the goods, of their principal, or to 
pledge such goods ibr advances made to them 
on ^eir own account, or for debts due by 
themselves ; although t^y may certmnly pledge 
^r advances lawfully made on account of 
principal, or for advances. i|mde to them- 


selves to. the extent of their own lien on the 
goods. And they may pledge their principaFs 
goods for the duties and other chiaiges due 
thereon. 

The general duty of a factor is to procure 
the best intelligence of the state of trade at his 
residence ; of the course of exchange ; of the 
quantity and quality of the goods at market ; 
their present price, and the probability of a 
rise or fall ; to pay exact obedience to the 
•orders of his employers ; to consult their advan- 
tages in matters referred to his discretion ; to 
execute their business with all the dispatch tliat 
circumstances will admit; to be early in his 
intelligence, distinct in his accounts, and punc- 
tual in his correspondence. — 1 Liverm. on 
Agency, c. iii., p. G9. 

By the Factor’s Act, 6 Geo. IV. c. 94, a 
person intrusted with and in possession of a bill 
of lading, or any of the warrants, certificates, 
or orders mentioned in the act, is to be deemed 
the true owner of the goods therein described, 
so far as to give validity to any contract or 
agreement made by him for the sale or disposi- 
tion of the goods, or the deposit or pledge 
thereof, as a security for any mone^ or nego- 
tiable instrument, if the buyer, disponee, or 
pawnee has not notice by the document or 
otherwise that such person is not the actual and 
hond fide owner of the goods. By 7 & 8 Geo. IV, 
c. 29, s. 51, it is enacted, that if any factor or 
agent shall, for his own benefit, and in violation 
of good faith, deposit or ple^e any goods, bill 
of lading, certificate, warrant or order for 
delivery of goods, he shall be guilty of a mis- 
demeanor, and be liable to fourteen years’ 
penal servitude. While the 6 Geo. IV. c. 94, 
confirms hond fide sales, made in the ordinary 
course of business, in cases in which the pur- 
chaser had notice that the seller was merely an 
agent, it does not confirm hond fide advances 
made on goods, or on documents of title to 
goods, under the same circumstances. To ob- 
viate this discrepancy, to get rid of the litiga- 
tion to which certain ambiguities, in the 6 Geo. 
IV. c. 94, had given rise, and to iacilitate com- 
merce, the 5 & 6 Viet. c. 39, was pMsed,— ~ 
Storfs Agency, 28. 

Factorage, the wages, commission, or allow- 
ance made to a factor by a merchant. 

Factory, a place where a number of traders 
reside in a foreign country for the convenience 
of trade ; also a building in which goods are 
manufactured. As to labor in fiictories, see 
8 & 4 Wm. IK c. 103; 7 & 8 Viet. o. 15; 10 
Viet. c. 29 ; 13 & 14 Viet. c. 64 ; 16 & 17 Viet. 
c. 104; 19 & 20 Viet. c. 38; 23 & 24 Viet, 
c. 78 ; 24 & 25 Viet, c. 117 ; 25 Viet c. 8 ; and 
2G & 27 Viet c. U, 

Factum, a person’s act or deed ; imy thing 
stated or made certain. . 

Factum h judice quod ad qjfis officium non 
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apectatf non ratum eat. — 10 Co, 7B . — (An action 
of a judge, which relates not to his office/ is of 
no force.) 

Factum neganiis milla pr6bcttio,^{X nega- 
tive feet is no proof.) 

Factum non dicitur quod non perseverat. — 5 
Co. 96 — (That is not called a deed which does 
not continue operative.) 

Factum uniua alteri nocere non dehet. — Co* 
Litt. 152. — (The deed of one should not hurt 
another.) 

Facultas probationum non eat anguatanda . — 
4 Inat. 279.— (Ine feculty of proofs is not to 
be narrowed.) 

Facilities, Court of^ a jurisdiction or tribunal 
belonging to the archbishop. It does not hold 
pleas in any suits, but creates rights to pews, 
monuments, and particular places, and modes 
of burial. It has also various other powers 
under 25 Hen. VIII. c. 21, in granting licenses 
of different descriptions, as a license to marry, a 
faculty to erect an organ in a parish church, to 
level a churchyard, to remove bodies pre- 
viously buried. — 4 Inat. 337; 2 Chit. Gen. 
Prac. 507. 

Faculty, a license or authority ; in eccle- 
siastical law a privilege granted by the ordinary 
to a man by favor and indulgence to do that 
which by law he may not do, e. g. to marry 
without banns, to erect a monument in a 
church, &c. 

Fac^ty of Advocates, the college or society 
of advocates in ^Scotland, who plead in all 
actions before the courts of sessions, justiciary, 
and exchequer. 

Fseder-feoh, the portion brought by a wife 
to her husband, and which reverted to a widow, 
in case the heir of her deceased husband refused 
his consent to her second marriage ; i. e. it re- 
verted to her feraily in case she returned to 
thetn.— Awe. Inat. Engl. 

Faggot, a badge worn in popish times by 
persons who had recanted and abjured what 
was then adjudged to be heresy, as an emblem 
of what they had merited. 

Faida, malice or deadly feud. 

Failing of record, when an action is brought 
against a person, who alleges in his plea matter 
of record in bar of the action, and avers to 
prove it by the i^ord ; but the plaintiff saith 
nul tiel record^ viz. denies there is any such 
record : upon which the defendant has a day 
given him by the court to bring it in : if he fail 
to do it, then he is said to feil of his record, and 
the plaintiff is entitled to sign judgment.— 
Termea de la Leg. 

Faint action, a feigned action. 

Faint pleader, a fraudulent, felse, or coUu- 
eave manner of pleading to the deception of a 
third person.-^-3 Edw. /. c. 19. 

Fair pleader. See Beau-pleat>er. 

. Fairs [fr. /oir«, Fr. ; /orww, nundinca, Lat.], 


these institutions are very closely allied to 
markets. A feir* as the term is now generally 
understood, is only a greater species of market, 
recurring at more distant intervals. Both are 
appropriated to the sale of one or more species 
of goods, the hiring of servants or labourers, 
&o . ; but feirs are in most cases attended by a ^ 
greater concourse of people, for whose amuse- 
ment various exhibitions are got up. No fair 
can be holden without grant from the Crown, 
or a prescription which supposes such grant. 
Before a patent is granted, it is usual to have a 
writ of ad quod damnum executed and returaed, 
that it may not be issued to the prejudice^ of 
another fair or market already ei^isting. "nie 
grant usually contains a clause that it ^aU not 
be to the hurt of another ^r or market; but 
this clause, if omitted, w*be implied in law: 
for if the franchise occasion damage either to 
the crown or a subject, in this or any other 
lespect, it ivill be revoked ; and a person, 
whoso ancient title is prejudiced, is entitled to 
have a acire faciaa in the Queen’s name to 
repeal the letters-patent. If her Majesty grant 
power to hold a fair or market in a particular 
place, the lieges can resort to no omer, even 
though it be inconvenient. But if no place be 
appointed, the grantees may keep the fair or 
market where they ‘please, or rather where 
they can most conveniently. As to times of 
holding fairs and markets, these are either 
determined by the letters-patent appointing 
the feir or*market, or by usage. — 1 Step. Com. 
671 ; 2 Ibid. 73, 5§7 ; and 3 Ibid. 45; McCull. 
Comm. Diet. See The Marketa and Faira 
Clauaea Act^ 10 & 11 Viet. c. 14. 

Fait [fr. factum^ Lat.^, a deed or writing. 
See Deed. 

Fait enrolle, a deed enrolled, as a bargain, 
and sale of freeholds. 

Faith, Articlea of. See Articles of Re- 
ligion. 

Faitours, evil doers; idle livers; vaga- 
bonds. 

Falang, a jacket or close coat. — Blount. 

Faloatura, one day’s mowing of grass, a 
customary service to the lord by his inferior 
tenants. Falcata, the fresh grass mowed and 
laid in swathes. Fdlcator, the tenant-mower. — 
Kenn. Qloa. 

Fald, or Faida, a sheep-fold. — Old Recorda, 

Faldage [fr. faldagium^ bar. Lat.], a fold- 
course, i. e. common of pasture for sheep. 

Faldse enrsus, a sheejp-walk. 

Fald-fee, a composition paid aadeutly b^ 
tenants for the privilege of faldage. 

Faldisdory [fr. feddef Sax., a he^a, luid 
atopy a place], the bishop’s seat or throat 
the chancel. 

Faldstool, or Foldstool, a place at the sotith 
tdde of the altar, at which the sovereign kneels 
at his coronation. 
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Faldworthf a person of age, that he may be 
reckoned of some decennary.— Du Fresm. 

Faleria, a hill, or down by the sea-side. — 
OM Records. 

Falk-land. See Folkland. 

Falkland Islands See 6 & 7 Viet. c. 13, 
namended by 23 & 24 Viet. c. 121. 

Fall of land, a quantity of land six ells 
square siiperficial measure. 

Fallow-land, land ploughed, but not sowed, 
and left uncultivated for one or more years, 
with a view to exterminate weeds, and to en- 
able it to fix those atmospherical elements 
which promote vegetable growth, and which 
are exhausted by repeated crops of the . same 
kind. 

Fallnm, an unchained term for some par- 
ticular kind of landr 

Falmotum. See Folkemote. 

Falsa d&nonstratio non nocet . — 6 T. R. <>76. 
(False description docs not vitiate.) 

Falsa orthographia^ sive falsa grammatical 
non vitiat concessionem . — 9 Co. 48. — (Bad 
spelling or bad grammar does not vitiate a 
grant.) 

Sir John Doderidge says: — * Though the 
lawyers’ Latin cannot defend itself in hello 
grammaticaliy will graipmarians utterly con- 
demn the use thereof? Methinks they should 
not, but might give lawyers leave to speak in 
their own dialect.’ — Treat, on Tenures ; Noi/s 
Max. Byth. cd. 266, 

False character to servants. Sec False 
Peusonation. ^ 

False imprisonment, restraining personal 
liberty without lawful authority, for which 
offence the law has not only decreed a punish- 
ment, as a heinous public crime, but has also 
given a private reparation to the party as well 
by removing the actual confinement for the 
present by habeas corpus^ as by subjecting the 
wrongdoer to an action of trespass, &c. usually 
called an action of false imprisonment, on ac- 
count of the damage sustained by the loss of 
time and liberty. — 3 Step. Com. 499 ; 4 Ibid. 
179. 

False judgment, writ of a process that lies, 
by way of appeal, to the superior courts from 
inferior courts not of record, to amend errors 
in their proceedings. — 2 Chit. Arch. Prac. by 
Pren. 1333. 

False Latin. When law proceedings were 
written in Latin, if a word were significant, 
though not good Latin, yet an indictment, de- 
claration, or fine should not be made void by 
it ; but if the word were not Latin, nor allowed 
by the law, and it were in a material point, it 
made the whole vicious. — 5 Rep. 121 ; 2 Nels. 
830. 

, i False news, spreading^ to make discord be- 
iiree^ 4he soverreign and nobility, or concerning 
any g^^t man of the realm, is a misdemeanor. 


punishable at common law by fine and impri- 
sonment, which is confirmed by statutes 
Westm. 1, 3 Edw. I. c. 84; 2 Rich. II. st. 1, 
c. 5; and 12 Rich. II. c. 11. 

False oath. See Perjury. 

False personation to obtain property. 
Frauds of this description were indictable at 
common law as misdemeanors, and punishable 
by fine and imprisonment, but are now made 
penal by the express provisions of Acts of Par- 
liament. By 7 Geo. IV. c. 16, s. 38, and 
2 Wm. rV. c. 53, s. 49, to personate any sol- 
dier, in order fraudulently to receive his pay, 
pension, wages, or. prize-money, is felony, and 
punishable by penal servitude for life, or such 
term of years as the court shall adjudge ; or if 
the personation be for the purpose of obtaining 
prize-money, with penal servitude for life, or 
for not less than three years. By 11 Geo. IV. 
and 1 Wm. IV. c. 20, s. 84, to personate any 
seaman or marine wuth a like fraudulent inten- 
tion, is also felony, and punishable with penal 
servitude for life, or not less than three years, 
or imprisonment for not more than four or 
less than two years. By 24 & 25 Viet. c. 98, 
8. 3, whoever shall falsely personate the owner 
of any share or interest of or in any stock, 
annuity or other public fund transferable at the 
Bank of England or of Ireland, or in the capital 
stock of any body corporate, company, or so- 
ciety, established by charter or by virtue of an 
Act of Parliament, or the owner of any dividend 
or interest payable in respects of such share or 
interest, and shall thereby transler or endeavour 
to transfer any such sliare or interest, or 
tlfereby receive or endeavour to receive any 
money due to such owner, shall be guilty of 
felony, and be liable to penal servitude for life 
or any term not less than three years, or to 
imprisonment for not more than two years. 
By 32 Geo. III. c. 56, if any person shall per- 
sonate a master, and give a false character to a 
servant, or a.9SGrt in writing that a servant has 
been hired for a period of time or in a station, 
or was discharged at any time, or had not been 
hired in any previous service, contrary to truth ; 
or if any person shall ofier himself as a servant, 
pretending to have served where he has not 
served, or with a false certificate of character, 
or shall alter a certificate, or khaU pretend not 
to have been in any previous service, contrary 
to truth, such offenders are liable, on conviction 
before two justices of the peace, to be fined 201. 
and in defkult thereof to be imprisoned with 
hard labour for any time not more than three 
nor less than one calendar month. By 6 <& 7 
Viet. c. 18, s. 83, the false personation of voters 
at an election of a member of Parliament is 
made a misdemeanor, punishable with impri- 
sonment and hard labour for any term not 
exceeding two years. 

False plea. See Sham plea. , 
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False preteneeSy obtcUning ptoperty bp. 
This offence, though closely allied to larceny, 
is distinguishable frtmi it, as being perpetrated 
through the medium of a mere ixaud ; it is a 
misdemeanor at common law, anA punishable 
by fine and imprisonment. By 24 & 25 Viet, 
c. 96, 8. 88, whosoever shall by any false pretence 
obtain from any other person any chattel, 
money, or valuable security, with intent to 
defmud, shall be guilty of a misdemeanor, and 
being convicted thereof, shall be liable to be 
kdpt in penal servitude for the term of three 
years, or to be imprisoned for any term not 
exceeding two years ; provided always, that if, 
upon the trial of any person indicted for such 
misdemeanor, it shall bo proved that he ob- 
tained the property in question in any such 
manner as to amount in law to larceny, he 
shall not by reason thereof be entitled to be 
acquitted of such misdemeanor, and no person 
tried for such misdemeanor shall be liable to be 
afterwards prosecuted for larceny upon the sjime 
facts. As to the form of the indictment and evi- 
dence, see same section. Whosoever shall by any 
false pretence cause or procure any money to be 
paid or any chattel or valuable security to be 
delivered to any other person, for the use or 
benefit, or on acc(.)unt of the person making 
such false pretence, or of any other person with 
intent to defraud, shall be deemed to havi^ob- 
tained such money, &c., within the meaning of 
s. 88 (s. 89). Whosoever, with intent to de- 
fraud or injure any other person, shall by any 
false pretence fraudulently cause or imducc any 
other person to execute, make, endorse, or de- 
stroy the whole or any part of any valuable 
security, or to write, impress, or .affix his name, 
or the name of any other person, &c., or the 
seal of any body corporate, &c., upon any 
paper or parchment, in order that the same 
may be afterwards made, or converted into, or 
used, or dealt with as a valuable security, shall 
be guilty of a misdemeanor, and is liable to 
the same punishment (a. 90). 

False prophecies, W'ith intent to disturb the 
peace, arc unlawful, as they raise enthusiastic 
jealousies in the people, and terrify them with 
imaginary fears. They are punishable as mis- 
demeanors. By 5 Eliz. c. 15,' the penalty for 
the first offence Is a fine of 10/. with one year’s 
imprisonment ; for the second, forfeiture of all 
goods and chattels, and imprisonment during 
life. 

False return by a sheriff, mayor, &c. to a 
writ is remedied by a special action on the case. 

False signal, or lights, exhibiting, with in- 
tent to bring ships into danger, is a felony 
p unisha ble with penal servitude for life. — 24 & 
25 Viet. c. 97, s. 47. 

False verdict. Formerly^ if a jury gave a 
false verdict, the part^ injured by it might sue 
out and prosecute a writ of attaint against them. 


either at oemmon law or on the statute 11 Hen. 
VII. c. 24, at his election, for the purpose of 
reversing the judj^ent and punishing the jury 
for their verdict ; but not where the jury erred 
merely in point of law, if they found according 
to the judge’s direction. The practice of set- 
ting aside verdicts and granting new trials, 
however, has so superseded the use of attaints, 
that there is no instance of one to be found in 
our boo]|pi of reports later tlian in the time of 
Elizabeth ; and it is now altc^ether abolished 
by 6 Geo. IV. c. 50, s. 60. 

False weights and measures. By 5 Geo. 
IV. c. 74, 6 Geo. IV. e. 12, and 5 & 6 Wm. 
IV. c. 63 (repealing the former acts on the 
subject), standards are fixed for length, weight, 
and capacity, and it is pmvided that all con- 
tracts for sale by weight ot measure, where no 
special agreement is made to the contrary, 
shall be taken to reler to the standards so 
established. The 55 Geo. III. c. 34, provides 
for the punishment of offenders using false and 
deficient measures. The 37 Geo. III. c. 143, 
gives magistrates in petty tessions summary 
jurisdiction herein. See 7 & 8 Geo. IV. 
c. 38. 

Falsi crimen, fraudulent subornation or 
cortcealment, with design to darken or hide the 
truth, and make thfngs appear otherwise than 
they are. It is committed : — (1) By words, 
as when a witness swears falsely ; (2) by 
writ ing, as when a person antedates a contract ; 
(3) by deed, as selling by false weights and 
measures. 

Falsifying jud^ents, reversing them. 

Falsifying a record, a high offence against 
public justice, punishable by 24 & 25 Viet, 
e. 98, ss. 27, 28. 

Falsing of dooms, an appeal from the sentence 
of a oourt.— /S'eofo/i J^aw. 

Falsonarius, a forger. 

Falso retomo brevinm, a writ that lay 
against a sheriff, who had execution of process, 
for a false return. — Heg. Jud. 43. 

Falsus in unoy falsus in owmiAas.— (False in 
one thing, false in all.) 

Famay JideSy et oculus non patiuntur ludvm. 

3 Bills. 226. — (Fame, faith, and eyesight do 
not suffer a cheat.) 

Famoy quee suspicionem indueity oriri debet 
aptid bonos et gravesy non quidem malevoloe et 
maledicoSy sed providas et fide dignae pereonasyi,^^ 
non semel sed scepiusy quia clamor minuit et 
defamatio manifestat. — 2 Inst. 52.— (Beport, 
which induces suspicion, ought to arise feom 
good and grave men, not indeed from male- 
volent and mali(fious men, but from cautfous 
and credible persons, not only once, but foe- 
quently ; for cl^our diminishes, and de&mation 
manifests.) 

Famacide [ft. /ama, Lat., reputation, atid 
coedo, to kill], a slanderer.— iSco//. 
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Familia, all the servants belonging to a pr- 
ticular master ; also a portion of land sufficient 
to maintain one family. 

In the widest sense among the Romans, it 
signified the totality of that which belongs to a 
Roman citizen who is sui juris^ and therefore a 
paterfamilias. 

But the word ^familia' is sometimes limited 
to signify persons, that is, all those who are in 
the power of a paterfamilias, such asj^his sons 
(jiliifamilias\ daughters, grandchildren, and 
slaves. — Smith's Diet. Anttq. 

Famosus libellus, an infamous libel. 

Fanatio. See Fence-month. 

Faqueer, or Fakir, a poor man, mendicant ; 
a religious beggar. — Indian. 

Farandman, a traveller or merchant stranger. 

Fardel of land, the fourth part of a yard- 
land. Noy says an eighth only, because, accord- 
ing to him, two fardels make a nook, and four 
nooks a yard-land. — Compl. Lawy. hi. 

Farding-deal, or Fanindel of land, the 
fourth part of an acre of land. 

Fare, a voyfige or passage by water ; also 
the money paid for a passage either by land or 
by water. 

Farinag^um, toll of meal or flour. 

Farlen, money paid by tenants in lieir of 
a heriot. It is often Applied to the best 
chattel, as distinguished from heriot the best 
beast. 

Farlingarii, whoremongers and adullerers. 

Farm, or Ferm [fr. fnna, Lat. ; feoi'ine, Sax., 
food, and feorman, to feed], land taken upon 
lease under a yearly rent,* payable by the 
tenant. It is a collective word% consisting of 
many things, as a messuage, land, meadow, 
pasture, wood, common, &c. In Lancashire a 
farm is called ferm-holt ; in the north, a tack ; 
and in Essex, a wike. — Ternies de la Ley. 

Farm let \^ad firmam tradidi^ Lat.], operative 
words in a lease, which strictly mean to let 
upon payment of a certain rent in farm, i, e. in 
agricultural produce. 

Farmer, one who cultivates hired land, also 
the les.8ee of taxes pr tolls. . 

Faro, an unlawful game. — 4 Step. Com. 353. 

Fartliiiiig [fr. feowen^ Sax., four], the fourth 
of a penny. 

Farthing of gold, an ancient coin, contain- 
ing in value the fourth part of a noble. 

Farthing, or Farthingdellof land, a quantity 
of land, the extent of which is not known. 
Some say it is a quarter of an acre. 

Fanmdel of land. See Fakdinq-deal. 

Faryndon Inn, the ancient appellation of 
Serjeant’s Inn, Chancery Lane. 

Fasins, a faggot of wood. 

Fast-day, a day of mortification by religious 
abstinence. As to such a day being reckd^ed 
in proceedings, see 1 Chit, Arch. Prac. by Pren. 


Fastens een or even [fr. vastaLabend, low 
Sax.], Shrove-Tuesday, the succeeding day 
being Ash-Wednesday, the first of the Lenten 
fast. 

Fastermans, or Fasting-men [Jiomines ha~ 
benteSf Lat.], men in repute and substance; 
pledges, smreties or bondsmen, who, according 
to the Saxon polity, were fist bound to answer 
for each other’s peaceable behaviour. — Encyc. 
Load. 

Fasti, fas signifies divine law ; the epithet 
fastus is properly applied to anything in accoi^- 
ance with divine law, and hence those days 
upon which legal business might without im- 
piety {sine piaculo') be transacted before the 
prajtor, were technically denominated fasti diesy 
i. e. lawful days. Varro and Festus derive 
fastus directly from fari (Varro, De Ling, Lat. 
vi. 2 ; Festus s. v. Pasti)y while Ovid {Fast. i. 
47) may be quoted in support of either ety- 
mology. 

The sacred books in which tlie fasti dies of 
the year were marked were themselves denomi- 
nated fasti ; the term, however, was employed 
in an extended sense to denote registers of 
various descriptions, and many mistakes have 
arisen among commentators from confounding 
fasti of different kinds. Consult Smith's Diet, 
of Antiq, for the several fasti. 

Fateiur f acinus qui judicium fugit. — 3 Inst. 
14. — (He who fleesjudgment confesses his guilt.) 

Father-in-law [.^occr, Lat.], the father of 
one’s wife or husband. c 

Fathom [fr. fady Tout.], a measure of 6 feet 
in length. 

Fatua mulier, a whore. 

Fatuous persons, idiots. 

FatuuSy apud jurisconsultos nostroSy accipitur 
pro non co7npos mentis ; et fatuus dicitUTy qui 
omnino desipit. — 4 Co, 128. — (Fatuus, among 
our jurisconsults, is understood for a man not 
of right mind; and he is called * fatuus' who 
is altogether foolish.) 

Fausetum, a faucet, musical pipe, or fiute. 

Fautors, favorers or supporters of others ; 
abettors of crimes, &c. 

Favor, challenge to. See Challenge. 

Favorabilia in lege sunt fiscuSy doSy riYa, 
lihertas. — Jenk. Cent, 94. — (Things favorably 
considered in law are the treasury, dower, 
life, liberty.) 

Favorabiliores sunt executiones aliis processi- 
bus quihu8Cunque.-—Co. Litt. 289. — (Executions 
are preferred to all other processes whatever.) 

Favores ampliandi sunt ; odia restringenda,-—- 
Jenk. Cent. 186. — (Favors are to be enlarged ; 
things hateful restrained.) 

Feal, tenants by knight-rservice, who swore 
to their lords to be feal and lealy i. e. faithful 
and loyal. 

FefU, and Divot, a right in ScotlandyBimilar 
to the right of turbary in England, for foel, <&o. 
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Fealty [fr. fidelitaSf Lat. ; feaultSy Fr.], the 
8pecial*09.\k of fidelity or mutual bond of obli- 
gation between a lord and his tenant; the 
general oath being the allegiance performed by 
.every subject to his sovereign, but this is 
better known by its more significant appellation 
of the oath of allegiance. Although foreign 
jurists consider fealty and homage as convert- 
ible terms, because in some continental coun- 
tries they are blended so as to form one engage- 
ment) yet they are not to be confounded in 
our country, for they do not imply the same 
thing, homage being the acknowledgment of 
tenure, and fealty^ the vassal-oath of fidelity, 
being the essential feudal bond, and the ani- 
mating principle of a feud, without which it 
could not subsist. *Fealty comprehends tlfo 
following obligations, viz. : — (1) Incolume^ that 
the tenant do no bodily harm to his lord ; (2) 
Tutufn^ that he do no secret damage to him in 
his house ; (3) Ilonestum that he damage not 
his reputation ; (4) Utile, that he do no damage 
to him in his possessions ; (5) Facile ; and (C) 
Possibile, that he render it easy for the lord to 
do any good, and not make that impossible to 
be dene which wjis before in his power to do.— - 
Leg. lien. I. c. 5. 

Feasts, anniversary days of rejoicing, either 
on a civil or religious occasion. Opposed to 
fasts. * 

Our feasts are either (1) immoveable, such 
as Christmas-day, the Circumcision, Epiphany, 
Candlcmas-day, Lady-day, All Saints, and All- 
Souls, besides the days of the severdd apostles 
St. Peter, St. Thomas, &c. ; these are always 
celebmted on the same day of the year ; or 
moveable, such as Easter, which fixes nil the 
rest, as Palm Sunday, Good Friday, Ash Wed- 
nesday, Sexagesima, Ascension-day, Pentecost, 
Trinity Sunday, &c. 

The four principal immoveable feasts of the 
year, which the English jurisprudence has as- 
signed for the reservation or payment of rents 
on leases, are, the Annunciation of the Blessed 
Virgin Mary on Lady-day, being the 25th of 
March ; the Nativity of St. John the Baptist, 
held on the 24th of June; the Feast of St. 
Michael the Archangel, on the 28th of Sep- 
tember ; and that of St. Thomas the Apostle, 
on the 21st of December. — 6 & 6 Edw.VI. 
c!3 ; 3 Jac. /. c. 1 ; and 12 Car. II. c. 30. 

Federal Oovemment When two or more 
sovereign or independent states mutually agree 
not to exercise certain powers incident to 
their several sovereignties, but to delegate 
the exercise of those powers to some person 
or body chosen by them jointly, there is said 
to be a foderal union of those states, and the 
person or body to whom the exercise of such 
powers is delegated is called the Federal 
Government. The Germanic Confoderation, the 
Swiss Confederation, and the United States of 


North America, are instances of Federal goyem- 
ments. 

VFee [fr./tfoA, Sax. Dan., cattle ; feudum, 
low Lat. ; /ew, Scot.], property, peculiar ; re- 
ward or i*ecompense for services. Also an 
estate of inheritance divided into three species : 
(1) fee-simple absolute; (2) qualified or base 
tee ; (3) fee- tail, formerly fee-conditional. 

K Fee-base. See Base 
>^Fee-cogoiditionaL See Conditional Fee. 
^Fee-ezpeotant, where lands are given to a 
man and his wife, and the heirs of their bodies. 
^Fee-farm-rent, where an estate in fee is 
gmntcd, subject to a rent in foe of at least one- 
fourth of the value of the lands at the time of 
its reservation, and such rent appears to bo 
called fec-tarm, because a grant of land reserv- 
ing so considerable a rent, is indeed only 
letting lands to farm in foe-simple, instead 
of the usual method of life or years,—! Step. 
Com. 685. 

^Jfi^Tee-simple, a freehold estate of inheritance, 
absolute and unqualified. It stmds at the head 
of estates as the highest in dignuy and the most 
ample in extent; since every other kind of 
estate is derivable thereout, and mergeable 
therein, for omne majus continet in se minus. 
It may be enjoyed not^only in land, but also in 
advowsons, commonS, estovers, and other here- 
ditaments as well as in personalty as an annuity 
or dignity, and also in an upper chamber, 
though the lower buildings and soil belong to 
another. • 

A fee-simple generally (5 Hep, 115) is pure, 
without condition, and unrestrained, except by 
the laws of escheat, and the canons of real-pro- 
perty descent. Noy, in his Treatise on Tenures, 
p. 65, says ; ‘ This estate can never perish, so 
long as the substance, whereof the estate ariseth, 
hath a being. And, therefore, albeit that he 
which is seized of such estate, happen to die 
without heir, yet the same estate is not extin- 
guished, but, by act in law, in some other 
degree, transferred to the lord of whom the 
lands were holden, by way of escheat ; because 
the land, wherein the tenant hath such estate, 
dotli still continue. But, if a man seised in foe 
of a rent-charge or rent-seck, dieth without 
heir, this fee-simple, although it bo of the first 
sort, doth perish ; because the rent, wherein h'e 
hath estate, being transitory, is, by such dyin^ 
without heir, quite swallowed up and drowne^ 
in the land out of which it did issue.’ It m 
not, however, confined to any particular line 
or species of heirs, but descends to the owner’s 
heirs general, whether lineal or collateral, 
patem^ or maternal, male or female, beWn or 
unborn. 

Littleton, in his Tenures {%. 1), gives a de- 
scription of this estate, which ap^^ears to* have 
been adopted by every subsequent writer. His 
language is this 
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A person who holds ‘in fee simple is he 
which hath lands or tenements to hold to him 
and his heires for ever. And it is called in 
Latin feodum sifuplexy for feodum is tlie same 
that inheritance is, and simplex is as much as 
to say lawful or pure. And so feodum simplex 
signihcH a lawful or pure inheritance. For if 
man would, purchase lands or tenements in 
e simple it behovetli him to have these words 
in his purchase, to have and to hold to him and 
to his heires : for these words (his heires) make 
the estate of inheritance. For if a man purchase 
lands to have and to hold for him for ever ; or 
by these wonls, to have and to hold to him and 
his assignes for ever: in these two cases he 
hath but an estate for term of life, for that there 
lack these words (his heires), which words only 
make an estate of inheritance in all ’ transfers, 
inter vivos. 

This estate may be created by agreement 
or act of parties, evidenced either by a deed or 
will. 

In a deed tj^ word ‘ heirs ’ is so absolutely 
necessary either expressly or by direct and 
immediate reference to constitute a fee or in- 
heritable estate, that not even a synonymous 
term, nor any perijihrasis or circumlocution, 
will have that eflect, ho\y char soever the intent 
of the parties using sucti language may be. 
But such a sentence as this : ‘ to the use of all 
and every, the child and children, share and 
share alike, if more than . one, as tenants in 
common and not as joint-tenants, and if but 
one child, then to such only child his or her 
heirs and assigns for ever,’ will pass the fee- 
simple to all the children, notwithstanding the 
word ‘ their ’ is omitted, for the words ‘ his or 
her heirs ’ will operate as words of limitation 
on all the preceding words in the sentence. — 
4 T. R, 39. The cojmnon law adopted this 
strict and necessaiy rule to rebut the presump 
tion of the grant being but a life-freehold, and 
also to avoid uncertainty — the mother of con- 
tention. And so far has this prescriptive rule 
been carried that the word ‘ heirs ’ in the plural 
number was held by Lord Coke (C^o. Litt. 9 a) 
essential, and a conveyance to A. and his ‘ heir ’ 
in the singular number, vested in A. a life- 
freehold only; because it was contended the 
heir cannot take a fee-simple by descent, as he 
is but one, and therefore, in such case, cannot 
|||ake anything. But the ternt ‘ heir ’ is a nomen 
coUectivumj operating similarly tis heirs in the 
plural number. Perhaps a limitation to A. 
and his heir, would be mled by the Courts, in 
the present day, as conveying a fee-simple. — 
Duhber dem. Trollope v. Trollope^ Amh. 453. 
See, however, Bayley v. Morris^ 4 Ves. 794. 
The word ‘ heir ’ in the singular number only 
Is a word of purchase, and not of limitation. — 
oa XJses^ p. 24; 2 Brest. Est. 8. A 
to^‘ A. and heirs,* omitting * his ’ will 


pass but an estate for life, on account of its 
imceiiainty. — Plowd. 28. But in the following 
cases a fee-simple will pass without the word 
‘heirs: ’ (1) By creation of nobility by writ^ 
which of itself ennobles the blood to a man and 
his lineal heirs, unless the writ otherwise limit 
it ; the creation of nobility by patent^ however, 
gives no inheritance without proper words. 
(2) In gifts that take effect by reference ; as if 
A. give land to B. and his heirs, and then B. 
grant to A. as ftilly as A. had before granted 
to him. — Chambers on Estates^ 31. (3) 

Where one coparcener or joint-tenant release 
all right to another, for words of inheritance 
are not necessary in a release of a right ; and 
^4) Where one coparcener grants a rent to the 
other* for equality or ow^ty of partition, a fee- 
simple in the rent will pass without the word 
‘ heirs,’ for the rent is substituted for the fee. 

In practice the phrase universally adopted in 
the designation-clause of deeds, in order to 
transfer a fee-simple absolute, is — ‘ to A., his 
heirs, and assigns, for ever.’ 

The word ‘ assigns ’ is not material, and may 
be omitted, for it gives no other privilege to the 
owner than that which the law itself confers 
upon him by vii^tue of his estate, as entitling 
him to alien or transfer it ; and the phrase ‘ for 
^ever ’ not being limitary l)Ut simply declaratory 
of the time during which the property shall 
be enjoyed, may also be omitted in the con- 
veyance. 

It must be remarked that fehe word ‘ succes- 
sors ’ is file proper term to be used in transfers 
to corporations sole, it corresponding to the 
word ‘ heirs.’ In every conveyance then of a 
fee-simple or perpetual estate to a bislioj), rector, 
or any other corporation solo, other than the 
queen, the word ‘ successors ’ is as necessary as 
the word ‘ heirs ’ in a grant to a private person. 
But in transfers to the queen or to corporations 
aggregate, as the head and fellows of a college, 
a dean and chapter, the mayor and commonalty 
of a city, &c., neither ‘ successors ’ nor ‘ heirs,’ 
nor any other word of perpetuity is requisite, 
because they never die as such, but enjoy a 
kind of legal immortality ; nor is it necessary 
in the case of a corporation sole, when the grant 
is made to it by its corporate or collective name, 
as a grant to the church of A. — 1 Atk. 437. , 

This stern and inflexible rule is now wisely 
confined to formal deeds, which are duly deli- 
berated upon and weighed as to the precise and 
technical effect of the language inserted in them 
before they are executed by the parties thereto. 
In wills, however, which are frequently written 
and signed, without counsel and without proper 
deliberation, and often during an imanticipated 
malady, and amidst the consternation of a sick 
chamber, the law relaxes this iron principle, 
declaring (1 Viet. c. 26, s. 28) * Aat after 
let January 1838, where any read estate shall 
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be devised to any person without any words of 
limitation, such devise shall be construed to 
pass the fee-simple, or other the whole estate 
or interest which the testator had the power to 
- dispose of by will in such real estate, unless a 
contrary intention should appear by the will.’ 

It will be advisable, however, notwithstanding 
this wholesome statutable provision, ^ introduce 
into wills, more especially when they are pre- 
pared by a professional man, the technical words 
which are absolutely indisiiensable in the case 
of deeds, so as to express with certainty the 
testator’s intention respecting the quantity of 
estate which he desires shall bfi devised. 

The attributes or incidents, rights and pri- 
vileges of this estate, are the foUowing : — 

(«) An uncontrollable power of alienation, 
whether by deed, gift, or will ; and, whether 
of the whole or part ol* the estate.- This j)ower 
may be limited thus: a condition 

that the tenant shall not alien to a given person 
or any of his heirs: or a devise in fee to A. 
and B. on condition that they shall not alien 
to any but sisters or their children (Lift. 
». 3G1 j 4 Hjusty 173; 3 Ves. 324), or lor a 
given time. 

A new kind of inheritsmee cannot be created, 
for if one convey an estate to A. and his heirs 
male, or to A. and his heirs female, the word 
‘male’ or ‘female’ is to be rejected, and A. 
W'ill have the estate to him and his heirs gene- 
rally. — Litt. s. 31. (So a grant to A. and his 
heirs, on the part of his mother, will descend to 
his heirs on the jxirt of his lather, the words 
italicised being rejected. 

Inheritable offices of personal trust, dignity 
or foundership cannot be alienated. 

{b) If the owner die intestate, it de.scends to 
his heirs general, male or female, lineal or col- 
lateral, according to the canons as settled by 
3 & 4 Wm. IV. c. 106, except the estate be 
subjected to gavelkind, borough-English, or 
copyhold customs, when the particular custom 
vacates the general law, for consuetude loci 
observanda est (6 Rep. 67). 

(c) It is subject to the curtesy of a husband, 
and the dower of a wife, as the case may be, 
provided the right of the former be consum- 
mated by tlie necessary stipulations having 
been - perfected, or that of the latter has not 
been barred. 

{d) The owner has an uncontrollable power 
of waste over it. 

(e) It is liable to all the owner’s debts 
(1 Wm. IV. c. 47; 3 & 4 Wm, IV. c. 104; 
i & 2 Viet. c. 110 ; 2 & 3 Viet. c. 11 ; 2 & 3 
Viet c. 60; and 11 & 12 Viet. c. 87), after 
the unexempted personalty has been exhausted. 

(y) It escheats to the lord of the fee for 
want of heirs, except in the case of persons 
having the estate, as trustees or mortgagees 

in pursuance of 13 & 14 Viet. c. 60, s. 46, 


which act also prevents the forfeiture of such 
estates by reason of the attainder or conviction 
for any offence of a trustee or mortgagee. 

{g) It is forfeitable for treason of the benefi- 
cial owner to the crown absolutely ; for murder, 
to the crown during a year and a day, and then 
to the lord of the fee absolutely; for other 
felonies to the crown, during a year and a day, 
aiid then the lord takes the profits during ftie 
felon-owner’s life, who still retains the legal 
estate, which u}X)n his death devolves upon his 
heir-at-law, unleas the offender have otherwise 
disposed of the estate in reversion expectant on 
his decease. — 1 Cnt. Dig. 63. The forfeiture 
relates back to the commission of the crime, so 
as to shut out and make void all intermediate 
transfers of and charges upon the estate. 
XFee-tail. See 4’ail. 

’Fees, certain perqui.site8 allowed to officers 
in the administration of justice, as a recompense 
for their labor and trouble, ascertained either 
by acts of“ Parliament, by rule or order of court, 
or by ancient usage. As to Cqpirnon Law fees, 
see 2 Chit. At'ch. Prac. by Pren, 1693; and in 
E(piity, see Smi. Oh. Pr. 842. Fees in Chancery 
are paid by means of stixmps. — 15 & 16 Viet. 
c. 87, s. 8. 

The fees of the steward of a manor are regu- 
lated entirely by custom, and a customal or list 
of fees to be taken, under every circumstance, 
is geneially handed down from steward to 
steward. When the steward charges enormously, 
the coj)yholder may bring an action on the case, 
to recover the expess, and it has been suggested 
that an indictment would lie for extortion colore 
ojficii. The fees of the steward of a manor who 
is a solicitor, but acts in the character of a 
steward only, are not toxable under 6 & 7 Viet, 
c. 73, s. 37. In transactions where these fees 
are large or numerous, a special agreement is 
generally made between all parties. —A //cn v. 
Aldridge, 5 Beav. 401. As to barristers’ fees, 
see Barrister. 

Feigned action. See Faint action. 

Feigned diseases, simulated maladies. 

Diseases are generally feigned from one of 
three causes — fear, shame, or the hope of gain. 
Thus a man engaged in the military or naval 
service will jjretcnd to be afflicted with various 
maladies, in order to escjipe the performance 6f 
military duty ; the mendicant, to avoid labor 
and to impose on public or private benfeficehdjjjj^ 
and the criminal, to prevent the infliction^T 
punishment. The spirit of revenge, and the 
hope of receiving e.vorbitant damages, have also 
induced some to magnify slight ailments into 
alarming illnesses. On this subject, Foder4 
(vol. ii. p. 452) observes, at the time when the 
conscription was in full force in France, * that 
it is at present brought to such perfection as 
to render it as difficult to detect a feigned disease 
as to cure a real one.’ 
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Zacdiias has ^ven five general rules for the 
detection of feigned diseases : — 

(1) That inquiry should be made of the rela- 
tives and IHends of the suspected individual as 
to his physical and moral habits, and as to the 
state of his affairs, and what may possibly be 
the motive for feigning disease — particularly 
whether he is not in immediate danger of some 
piinishment, from which this sickness may ex- 
cuse him. 

(2) Compare the disease imder examination 
with the causes capable of producing it ; such 
as the age, temperament, and mode of life of the 
patient. 

(d) The aversion of persons feigning disease 
to tiike proper remedies. This, indeed, will 
occur in i*eal sickness ; but it rarely happens 
when severe pain is present. 

(4) Particular attention* should be paid ‘to 
the symptoms present, and whether they neces- 
sarily belong to the disease. 

(5) . Follow the course of the complaint, and 
attend to the circumstances which successively 
occur. — Beck's Med. Jurisp. c i. For a table 
of fei^ed diseases, see Dung. pp. 379-383. 

Feigned issue, a proceeding whereby an 
action is supposed to be brought by consent of 
the parties to determine ,some disputed right, 
without* tlie formality of pleading, wiving there- 
by both time and expense. It may be ordered 
either by a court of law or equity, or by a judge 
under the Interpleader Act, 1 &; 2 Win. IV. 
c. 58. The 8 & 9 Viet. c. 109, s. 19, •after re- 
citing that many important questions are now 
tried in the form of feigned issues, by stating 
that a wager was laid between two parties in- 
terested in respectively maintaining the affirm- 
ative and the negative of certain propositions ; 
but that such questions may be as satisfactorily 
tried without such form, enacts, that in every case 
where any court of law or equity may desire to 
have any question of fact decided by a jury, it 
shall be lawful for such court to direct a writ of 
summons to be sued out by such person or per- 
sons as such court shall think ought to be 
plaintiff or plaintiffs against such person or 
persons as such court shall think ought to be 
defendant or defendants therein, in the form set 
forth in the second schedule to the act annexed, 
with such alterations or additions as such court 
may think proper ; and thereupon all the pro- 

f idings shall go on and be brought to a close 
the same manner as is now practised in pro- 
ceedings upon a feigned issue. 

This enactment is an enabling and not a com- 
pulsory one, and, therefore, feigned issues may 
still be stated in the form of wagers between 
the plaintiff* and defendant, as they used to be be- 
fore the act. — 1 Chit. Arch. Prac. hy Pren. 890. 

Fel^lgas, a companion, but particularly a 
ficiend who was bound in the decennary for the 
gec^ behavioigr of another. 


Feld, field ; in composition, wild.— 

Fele, or Feal homagers [fr./at, Sax. ; Jides, 
Lat.], faithful subjects. 

Fellow [qiiasi, to follow, Minshew ; fr. /e, 
Sax., fiiith, and lag^ bound, Junius; fallow, 
Scot.], a companion ; one with whom we con- 
sort ; a member of a college or corporate body. 

Fellow-heir, co-heir; partner of the same 
inheritance. 

Felo de se (a felon of himself), a self-mur- 
derer ; one who feloniously commits self- 
murder. The barbarous mode of burying such 
persons is abolished ; the only’’ legal conse- 
quences of thef crime are now forfeiture and 
deprivation of Christian burial. — 4 Geo. IV. 
c. 52, 8. 1. 

Felon [fr. felon, Fr. ; felo, low Lat. ; fel. Sax.], 
one who Jias committed a felony. 

Felonia implicatur in qudlibet proditione.-^ 
3 Inst. 15. — (Felony is implied in every 
treason.) 

Felonia, ex vi tei'mini, significat quodlibet ca- 
pitate crimen felleo animo perpetratum. — Go. 
Litt. 391. — (Felony, by force of the term, sig- 
nifies any capital crime perpetrated with a 
malignant mind.) 

Felonious homicide, killing a human crea- 
ture without justification or excuse. It is of 
two kinds : — (1) Killing one’s self, or felo de 
se. (2) Killing another. 

Felony [fr. J'Monie, Fr.; felonia,\iOX.\ some 
deduce it fr. (jtrjXoc, Gk., a deceiver, fr. fallo, 
Lat., to deceive ; Spelman derives it fr. the 
Teutonic or German fee, a fieu or fief, and Ion, 
price or value]. In its original signification it 
meant the penal consequences resulting from 
the commission of certain offences, i. e. the for- 
feiture of the oflender’s lands and goods at 
Common Law, but in modern times it imports 
the offence itself. See 1 Mill's Log. 40, note. 

Female-labor, the 5 & 6 Viet. c. 99, alto- 
gether prohibits the employment of women and 
girls in mines and collieries after 1st of March 
1843, under heavy penalties. 

Feme, or Femme, a woman. 

Feme-covert, a married woman. See Covert- 
Baron. 

Feme-sole, an unmarried woman. 

Femicide, the killing of a woman. 

Fence, a hedge, ditch, or other enclosure of 
land for the better manurance and improve- 
ment of the same. 

Fence-month, or Defence-month, a time 
during which deer in forests do fawn ; When 
their himting is unlawful. It begins fifteen 
days before Old Midsummer, and ends fifteen 
days after it.— pt. 2, c. xiii. 

Feneration [fr. feeneratio, Lat.], usury ; the 
gain of interest ; the practice of increasing money 
by lending. 

Fei^^eld, a tax or impoution, exacted for the 
repelling of enemies. 
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Food, or Feud) the right which the vassal 
h^ in land, or some immoveable property of 
his lord, to use the same and take the profits 
thereof, rendering unto the lord such duties and 
services as belonged to the particular tenure ; 
the actual property in the soil always remain- 
ing in the lord. — Spelm. Feuds and Tenures, 

Feodal, of or belonging to the feod or feud. 

Feodal system. See Feudal system. 

Feodality, fealty. See Fealty. 

Feodary, or Fendary, an oflicer of the court 
of wards, appointed by the master of that court 
under 32 Hen. VHI. c. 20, whose business it 
was to be present with the escheator in eveiy 
county at the finding of offices of lands, and to 
give evidence for the king, as well concerning 
the value as tlic tenure ; and his office was also 
to survey the land of the ward, after the office 
found, and to rate it. He also assigned the 
king’s widows their dower; and received all 
the rents, &c. Abolished by 1 2 Car. II. c. 24. 

Feodatory, or Feudatary, the tenant who 
held his estate by feudal service. 

Feodum est quod quis tenet ex qudeunque causdy 
sive sit tenementum sive redditus. — Co. Litt. 1. 
(A fee is that which any one holds from 
whatever cause, whether tenement or rent.) 

Feodum simplex quia feodum idem est quod 
heereditas^ et simplex idem est quod legitimum 
vel purum ; et sic feodum simplex idem est quod 
hcereditas legitima vel hcereditas pura. — Litt. 
s. 1 . — (A fee-simple, so called because fee is the 
same as inheritance, and simple is the same as 
lawful, or pure; and thus fee-simple is the 
same as a lawful inheritance, or pure inherit- 
ance.) * 

Feodum talliatum^ i. e. hcereditas in quandam 
certitudinem limitata. — Litt. s. 13. — (Fee-tail; 
that is an inheritance limited in a definite 
descent.) 

Feodum. See Feod. 

Feodum, or Feudum antiquum, a feud which 
devolved upon a vassal Irom his intestate an- 
cestor. 

Feodum laicum, a lay-fee. 

Feodum militis, a knight’s fee. 

Feodum, or Feudum novum, a feud acquired 
by a vassal himself. 

Feoffee, one put into possession. 

Feqffee to uses, the person in whom, before 
the Statute of Uses, the legal seisin or feudal 
tenancy of the land was vested, the substantial 
and beneficial ownership or use being in the 
cestui que use. The statute destroyed the estate 
of the feoffee to uses, and conveyed the posses- 
sion to the cestui que use^ who has now the 
legal estate, his use being executed by the 
statute. 

Feoffor, one who gives possession of any- 
thing. ^ ’ 

Feofl5iient'[fr./eo/are, to give a feud], a 
deed (29 Car. U. c. 3, s. 1, and 8 <& 9 Viet. 


0 . 106, s. 3) evidencing and explaining the trans- 
muting of the possession of a fre^old estate, 
the transmutation being effected by a ceremony 
technically called livery of seisin. 

The incidents to this assurance ore : — 

(1) The feoffor or person conveying must 
have actual seisin or possession of the freehold 
to be conveyed. But if a lessee for years be 
possessed, the feoffor may nevertheless enfeoff 
the feoffee with the freehold, if the tenant will 
give his consent to it, and such consent will 
not operate as a surrender or forfeiture of the 
lease. 

(2) Tlie feoffee n.ust be capable of taking 
by feoffment, and must not have the actual 
seisin already : therefore, one joint-tenant can- 
not convey his share of the freehold to his com- 
panion by feoffment, since he is seised per «iy 
ct per Unit. 

(3) The appropriate operative verbs ^iSre, 

* give, grant, and enfeoff.’ 

(4) The estate must bo either a freehold in 
possession or expectant upon a chattel interest. 

(5) The freehold must not be put in abey- 
ance or expectancy, but must take effect in 
preesenti. 

(6) The livery of seisin may be by the feoffor 
or his attorney goin^ ppon the land, and giving 
to tlie feoffee or his attorney a clod, branch, or 
turf, or in the case of a house the knocker, ring, 
or latch of the door, in the name of seisin of all 
the lands and tenements contained in the deed 
or charter of feoffment. This is called livery in 
deed. The attorney (if any) must be appointed 
by deed, and if tJie feoffment be by deed-poll, 
the letter of attorney may be contained in it, 
and so, if it be by indenture ; but the attorney 
should then, it has been said, be a party to it. 

There is another kind of livery which is 
within view or in law, when the feoffor or 
feoffee not being upon tlie Land, or in the house, 
the livery is given of yonder property, where- • 
upon the feoffee must make entry on it. This 
livery can neither be made nor received by 
attorney. 

(7) When a particular estate for years and a 
freehold remainder are created at the same time, 
the livery in deed must be given to the lessee 
for years ; the freehold then commences m jprcp- 
senti., though to be enjoyed in futuro. 

(8) A memorandum that lively of seisin was 

given should be endorsed on the feoffment, al|| 
though it will be presumed to. have been give% 
when not endorsed, where the possession has 
been enjoyed for 20 years according to tihe tefior 
of the feoffment, of it may be proved by paaibl 
evidence, and equity will supply the want of it, 
where the deed was made for a good or valuable 
consideration. 41 

(9) Estoppel operates upon a feoffinent so 
far as to bind the feoffor’s estate during.bis own 
life. 
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(10) A feoffment \<ras a tortuous conveyance, 
i. e. if a person attempted to convey by it a 
greater freehold than he had, he forfeited the 
estate of which he was seised ; but now it is a 
rightful (droiturel) or innocent conveyance, 
transferring only the estate which the feoffor 
can lawfully convey, being void pro tanto the 
excess, and so operating no forfeiture. — 8 & 9 
Viet. c. 106, 8. 4. ' 

Feoffment to uses. A feoffment is a con- 
veyance at the coinmo;i law, so far as it conveys 
the land to the feoffee; if it is directed to 
operate to, or to the use of the feoffee, it has no 
other opemtion than at the common law : but 
if it is dir^ected to operate to the use of any other 
j)erson, then, though it be a common law con- 
veyance, so far as it conveys the land to the 
feoffee, it derives its effect from the Statute of 
Uses, so far as the use is limited by it to the 
pcrs|)n or persons in whose fiivor it is declared. 
Thus, if A. be desirous to convey to B. in fee, 
he may do so by enfeoffing a third person, C. 
(of course with livery of seisin), to hold to him 
and his heirs to the use of B. and his heirs : the 
effect of which will be to convey the legal 
estate in fee-simple to B. For, since the Statute 
of Uses, the legal estate passes to the fei)ffee by 
means of the livery, as^ it would have done 
before ; but no sooner has Afis taken place, than 
the limitation to uses begins to operate, and C. 
thereby becomes seised to the use defined or 
limited ; the consequence of which is, that by 
force of the legislative enactment the legal estate 
is CO instanti taken out of him, and vests in B., 
for the like interest as was limited in the use, 
that is, in fee-simj)le. B. thus becomes the 
legal tenant as effectually as if the feoffment 
had been made to himself, and without the in- 
tervention of a trustee. This method is not 
much practised, in consequence of the livery of 
seisin. — 2 Sand. Uses and Trusts, 13 ; Walk. 
Conv. 288. 

Feoffor. See Feoffer. 

Feoh, or Fioh, cattle ; money. 

Feorme, a certain f)ortion of the produce 
of the land due by the grantee to the lord 
according to the terms of the charter. 

FercB nftturse, Animals. Beasts and birds 
of a wild disposition, such as deer, hares, 
coneys in a warren, pheasants, partridges, &c., 
as distinguished from those domitce naturce, 
l£r tame, such as horses, sheep, poultry, &c. 
They are not whilst living the subjects of 
absolute property, but a man may acquire a 
qualified property in them either: (1) Per in- 
dustriam, by his reclaiming and making them 
tame by art and industry, or by so confining 
them that they cannot escape, e. g. deer in 
% park, hares or rabbits in an enclosed warren, 
^c. The property in them only continues so 
as they remain in a man^s actual pos- 
'fieiEmon, liut ceases if. they regain, their liberty, 
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unless they have animus revsrtendi, as in the 
cjise of pigeons, tame hawks, &c. (2) Rations 
impotentios, on account of their inability, as 
when birds, coneys, &c., make their nests or 
burrows on a man’s land, and have ^oung 
ones, then he has a qualified property in the 
young until they can fly or run away. (3) 
Propter privilegium^ when a man has the 
privilege of hunting, taking and killing certain 
wild animals, usually called game, in exclusion 
of other persons. He has a transient property 
in them so long as they continue within his 
liberty, and may prevent any stranger from 
taking them therein ; but the instant they 
depart from his liberty, his qualified property 
in them ceases. Of animals /crop natures when 
dead, reclaimed, or confined, if they are fit 
for food, larceny may be committed at common 
law. See 2 Comm. 391 ; Steph. Comm. 
vol. i., 164, 673; ii., 419, 237, 569 ; iii., 358; 
iv., 199, 200; and see Roscoe's Crim. Kvid,., 
454; see also 24 & 2.5 Viet. c. 96, ss. 11—24. 

Ferdella terrsB, a fardel-land; ten acres; 
or perhaps a yard-land. 

Ferdingus, apparently a freeman of the 
lowest class, being named after the coiseti . — 
Ane. Inst. Knp. 

Ferdwit [fr. ferd, Sax., army, and v)ite, 
punishment], quit of manslaughter committed 
in the army ; also a fine imposed on persons 
for not going forth in a military expedition. — 
Cornel. 

FerifiB, holidays; generally speaking, days 
or seastnis during which free-born Komans 
.suspended their political trarusactions and 
th6ir law-suits, and during which slaves en- 
joyed a cessation from labor. — Cic, De Teg. 
ii. 8, 12. All feriaj were thus dies nefasti. 

All fcrijc were divided into two classes — 
ferics pvhlicoe and ferios privatos. The latter 
were only observed by single families or indi- 
viduals, in commemoration of some particular 
event which had been of importance to them 
or their ancestors. — Smith's Diet. Antiq. 

Ferling, the fourth part of a penny ; also 
the quarter of a ward in a borough . — Old 
Records. 

Ferlingata, a fourth part of a yard-land. 

Ferlingns, or Ferlingnm, a furlong, which 
see. — Co. Litt. 5 b. 

Ferm, or Fearm, a house and land let by 
lease. 

Fermary, an hospital. 

Fermier, one who farms any public revenue 
in France. 

Femisona, the winter season for killing 
deer. 

Fem. Unlawfully and maliciously setting 
fire to growing fem or to a stack of fem is a 
felony. Sfee 24 & 25 Viet. c. 97, ss. 16 & 17. 

Femigo, a piece of waste ground where 
ferns grow. 
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Ferrets^re not the subjects of larceny. — 
3 Step. Cotn. 8 n. 

Ferriapge, the fare paid at a ferry. 

Fer^, the right to carry persons and their 
goods in boats across a rivpr, and to take toll 
for such carriage. It is a franchise, and can 
only be created by license from the Crown 
or by Act of Parliament. See Steph. Comm, 
i., 671, 673; and iii., 520 n. 

Ferspeken, to speak suddenly. 

Fesanoe, an act. 

Festinatio justitiai est noverca infortunii . — 
Jloh. 97. — (Hasty j ustice is the stepmother of 
misfortune.) 

FesHng^men. See Fasting-men. 

Festing-penny [fr. festniariy Sax., to con- 
firm], earnest given to servants wlien hired or 
retained in service. 

Festinum remedium, a prompt redress. 

Festum {a feast). . 

Festum stultorum {the feast of fools). 

Feu, or Few, a free and gratuitous right to 
lands, made to one for service to be performed 
by him, according to the proper imture tliereof. 
FeUy in Scotland, means vassal- tenure, in con- 
tradistinction to wardholdiiig, or military 
tenure . — Scotch Law. 

Feu, or Few annual, the rent due by the 
reddendo of the property of the ground, before 
the house was built within burgh. — Ibid. 

Feud. See Deadly Feud. 

Feudal. See Fkodal. 

Feudal system, that scheme of tenure which 
the Conqueror perfected in this countiy, there- 
by displacing the Saxon laws of property, and 
which was the chief institution of the middle 
ages. See Tenure. 

While the principles of realty are for the 
most part of feudal derivation, the rules con- 
cerning personalty are brought from the civil 
law, or the law of nature. Sir Robert Chambers, 
in his Treatise on Estates and Tenures, 
epitomizes the history of the Feudal System 
as follows: — 

The duration of the feudal law has by 
some writers been fancifully enough distin- 
guished into four ages : 

(1) In its infancy, the lands given to the 
soldiers, which were not yet called feuds, and 
perhaps had no general denomination, were 
held ‘by the mere will and pleasure of their 
lord. 

(2) The second age began when some regard 
was had to descent. It is supposed, that at 
first the son of a tenant was put into possession 
of his father’s land, not as having a better 
right, but as being naturally more knowft and 
more favored than a stranger. That which 
was reasonable by degrees became customary, 
and when the son without any cause alleged 
was excluded, the lord was considered as 
exercising aummum yus, as acting unkindly. 


though not illegally. In time the advantages 
of a more certain settlenient were discovered, 
and grants were made to a tenant and his 
sdiis. These grants were, howevei*, interpreted 
in their most literal rigor. 

(3) In the third age those possessions which, 
while they were granted only for life, or at 
most with veiy strict limitations, had been 
termed henefeia^ began to be made indefinitely 
inheritable, and took the name of feuds. The 
succession to a feud was for some time strictly 
lineal. 

The three periods of the feudal law which 
have been mentioned are called its infancy, 
childhood, and youth. 

(4) Then commenced its fourth age or 
maturity : the order of descent was settled, 
collateral relations were admitted to inherit- 
ance, the reciprocal obligations of lord and 
tenant were fully understood, and some princes, 
the first of whom was the Emperor Conrad 
the Second, had published edicts in writing 
for regulating feudal successions. — Craig. Feud, 
lib. passim. 

About a century after the Conquest the 
feudal law received its completion by the 
book De Feudis^ now appended to the body 
of the civil law, and compiled in the time of 
Frederic the First. •Tliis book comprises some 
decretal epistles of popes and some edicts of 
emperors, with the opinions and decisions of 
feudal lawyers, particularly of those from whose 
collections it was chiefly compiled, Gerardusft 
Niger and Obertus de Horto. This was the 
highest .sbite of the feudal law, in which, like 
all other human things, it continued a short 
time, and from which it afterwards declined. 

Feudbote, a recompense for engaging in a 
feud or quarrel. 

Feudist, a writer on feuds, as Cujacius, 
Spelman, <tc. 

Feudum. Fidelis ero vere domino vero meo.-^ 
(A fee. I will be truly faithful to my true 
lord.) 

Feuds, Book of, published during the reign 
of Henry III., about the year 1152. The 
particular customs of Lombardy, as to feuds, 
began to be the standard and authority to 
other nations, on account of the greater refine- 
ment with which that kind of learning had 
been there cultivated. It is probable that 
this compilation M'as known here, but it does 
not appear that it had any other effect than 
influencing our lawyers to study their own 
tenures with more diligence, and work up the 
learning of real property with much cun(;pi 
matter of a similar kind. Thus, tenures in 
England continued a peculiar species of feuds, 
partaking of certain original qiialities in com-r 
mon with others ; but when, once estubliehed 
here, growing up with a strength and figure 
entirely their own. While most of the i^itions 
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in Europe referred to' the Book of Feuds as 
the grand code of law by which to correct 
and amend the imperfections in their own 
tenures, there is not in our law-books any 
allusion that intimates the existence of such 
a body of constitutions. — 2 lieevesy 55. 

Mar, opposed to life renter. The person 
in whom the property of an estate is vested, 
subject to the life renter’s estate.— 

Law, 

Fiars prices, the value of grain in the 
different counties of Scotland, fixed yearly by 
the respective sheriffs, in the month of 
February, with the assistance of juries. These 
regulate the prices of grain stipulated to be 
sold at the fiar prices, or when no price has 
been stipulated. 

Fiat {let it be done)y a decree ; a short order 
or warrant of some judge for making out and 
allowing certain processes. 

Fiat in bsinkruptcy, the authority of the 
Lord Chancellor to a commissioner of bankrupts, 
which authorized him to proceed in the bank- 
ruptcy of a trader mentioned therein. It was 
abolished by 12 & 13 Viet., c. 106, and a 
petition for adjudication substituted. 

Fiat justitia mat cailum . — (Let right be 
done, though the heavens should fall.) 

Fiat prout fieri cormierit, nil temere novan- 
dum. — Jenk Cent. 116. — (Let it be done even 
as it is accustomed to be done, let nothing be 
innovated rashly.) 

, Fiaunt \fr.fiaty Lat.], warrant. 

Fictio cedit veritati. Fictio juris non est 
iibi veritas . — (Fiction yields to truth. Where 
there is truth, fiction of law exists not.) 

Metio, fictions, in Roman law, are like 
fictions in English law, of which it has been 
said that they are * those things that have no 
real essence in their own body, but arc so 
acknowledged and accepted in law for some 
especial purpose.’ The fictions of the Roman 
law apparently had their origin in the edictal 
power, and they were devised for the purpose 
of providing tor cases where there was no 
l^islative provision, A fiction supposed some- 
thing to be which was not, but the thing 
supposed to be was such a thing as, being 
admitted to be a fact, gave to some person a 
right, or imposed on some person a duty. 
Various instances of fictions are mentioned by 
Gains. 

It was by a fiction that the notion of legal 
capacity was extended to artificial persons, 
that is, to such persons as were merely sup- 
posed to exist for legal purposes. Numerous 
instances of fictions occur in the chapters 
entitled Juristische Personen^ in Savigny’s 
System des If cut. P. R. vol, ii. 

Fictio legis inique operedur alicui damnum 
vid Co. 85. — (A fiction of law 

i^jj^perly works loss or injury to any one.) 


FiotitiOlU actions, actions brought upon 
pretended rights. 

Motitions payee, a payee who does not 
exist. 

Fide-jnssor, a surety, or one that obliges 
himself in the same contract with a principal, 
for the greater security of the creditor or 
stipulator. — Civ. Law. 

Fidei-conunissnin, a testamentaiy disposi- 
tion, by which a person who gives a thing to 
another imposes on him the obligation of trans- 
ferring it to a third person. The obligation 
was not created by words of l^al binding 
force {civilia verbd)y but by words of request 
{precative)y such as ^fidei committOy ^ petOy 
‘ volo dariy and the like, which were the 
©Iterative words {verba utilia). If the object 
of the fidei-commissum wa^ the hasreditas, the 
whole or a part, it was ciiiled fidei commissaria 
hcereditasy which is .equivalent to a universal 
fidei-commissum ; if it was a single thing, or 
a sum of money, it was called fidei-commissum 
singula rei. The obligation to transfer the 
former could x)nly be imposed on the heres ; 
the obligation of transferring the latter might 
be imposed on a legatee. 

It appears that there were no legal means 
of enforcing the due discharge of the trust called 
fulei-commissum, till the time of Augustus, 
who gave the consuls jurisdiction in fidei- 
commissa. 

Fidci-commissa seem to have been intro- 
duced in order to evade the qivil law, and to 
give the hcereditas, or a legacy, to a person 
who was either incapacitated from taking 
directly, or who could not take as much as 
the donor wished to give. Gains, when ob- 
serving that peregrini could take fidei com- 
missa, observes that, * this ’ (the object of 
evading the law) ‘ was probably the origin of 
fidei-commissa ; ’ but by a senatus-consultum, 
made in the time of Hadrian, such fidei-com- 
missa were claimed by the fiscus. Fidei-com- 
missa were ultimately assimilated to legacies.— 
GaiuSy ii. 247—289 ; Ulp. Frag, tit. 25 ; Sand, 
Just. 347. 

Fidelitas, De nullo tenmientOy quod tenetur 
ad temiinuniyfit homagii; fit tamen inde fideli- 
tatis sacramentum. — Co. Litt. 676.— (Fealty. 
For no tenement which is held for a term is 
there the oath of homage, but there is the 
oath of fealty.) 

Fidem mentiri, when a tenant does not 
keep that fealty which he has sworn to the 
lord — Leg. Hen. /. c. 53. 

Fides est obligatio conscientiw alicujus ad 
mtenRonem alterius, — Bacon . — (Faith is an 
obligation of conscience of one to the will of 
another.) 

Fiducia. If a man transferred his property 
to another, on condition that it should be re- 
stored to him, this contract was called fiductOy 
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and the person to whom the property was so 
transferred was said fidwiiaiA accipere 
Top, 10. A man might transfer lus property 
to another for the sake of greater security in 
time of danger, or for other sufficient reasons. — 
GaiuSy ii. 60. 

Fiduciary [fr. fiduciariusy Lat.], one who 
holds anything in trust. 

Fief, a fee ; a manor, a possession held by 
some tenant of a superior. 

Fiefs were originally called terrce jure 
henejicii conceasce ; and it was not till under 
Charles le GroSy the term began to be in 
use. — Du Cange, 

Fief d’haubert, the Norman phrase for 
knight-service. 

Fierdiug courts, inferior ancient Gothic 
courts, so called because four were established 
within every superior district or hundred.^ 

Fieri facias, usually abbreviated fi.fa. '{that 
you cause to he made)y a judicial writ that lies 
for him who has recovered any debt or damages 
in the Queen’s courts. It is a command to the 
sheriff, that of the goods and chattels of the 
party he cause to be made the sum recovered 
by die judgment, together with interest, at 4/? 
per cent, from the time of entering up the judg- 
ment, and have the money and interest, and the 
writ itself, before the queen, or before her jus- 
tices, if in the Common Pleas ; or her barons, 
if in the Exclujquer, at Westminster, imme- 
diately after the execution of the writ, to be 
rendered to the party who sued it out. If the 
sheriff return nulla bonay an alias fi.fa. may 
issue ; and upon that being returned, a pluriesy 
or a testatum fi, fa. may be issued into another 
county. 

By 8 Anne, c. 14, s. 1, * no goods or chattels 
whatsoever, lying or being in or upon any 
messuage, lands, or tenements, which arc or shall 
be leased for life or lives, tenn of years, at will, 
or otherwise, shall be liable to be taken by 
virtue of any execution on any pretence what- 
soever, unless the party at whose suit the said 
execution is sued out, shall, before the removal 
of such goods from off the premises, by virtue 
of such execution or extent, pay to the landlord 
of the said premises, or his bailiff, all such sum 
or sums of money as are or shall be due for rent 
for the said premises at the time of the taking 
such goods or chattels by virtue of such execu- 
tion, provided the said arrears of rent do not 
amount to more than one year’s rent ; and in 
case the said arrears shall exceed one year’s 
rent, then the said party, a*t whose suit such 
execution is sued out, paying the said landlord, 
or his bailiff, one year’s rent, may proceed to 
execute his judgment, as he might have done 
before the Tir\ia king of this act ; and the sheriff 
or other officer is hereby empowered : and re- 
quired to levy and pay to the plaintiff as well 
money so paid for rent as the execution- 


money.* And see 7 & 8 Viet. c. 96, s. 67, as 
to short tenancies. 

Under this execution can be taken all per- 
sonal goods and chattels, excepting wearing 
apparel, &c. to the value of 5/. (8 & 9 Viet, 
c. 127, s. 8). Also any money or bank-notes 
(whether of the Governor and Company of the 
Bank of England, or of any other bank or 
bankers), and any cheques, bills of exchange, 
promissoiy notes, bonds, specialties, or other 
security for money belonging to the person 
against whose effects a fi. fa. shall be sued out. 
(1 & 2 Viet. 2. 110, s. 12). The sheriff cannot 
sell .an estate in fee o’* for life, unless, perhaps^ 
an estate pur autre vie ; but he may sell leases 
and terms for years. Neither can fixtures be 
seized, but emblements may. The seizure and 
sale of straw, chaff, turnips, manure, hay, 
grapes, roots,* vegetables, &c. on lands let to 
fai-m, are regulated by 56 Geo. III. c. 50. As 
to growing crops, see 14 & 15 Viet. c. 25, a. 2. 
If the sheriff seize the goods of a stran^r, he 
will be liable to an action. The goods of 
a woman cohabiting with a defendant cannot 
be taken in execution, although she passes as 
his wife. If the sheriff return that he has taken 
goods, but that they remain in his hands for 
want of buyers, a venditioni exponas is issued 
to compel a sale ; l:aili if the sheriff have gone 
out of office after such return, instead of a ven- 
ditioni exponaSy a distringas nuper vicecomitemy 
addressed to the present sheriff, issues, com- 
manding him to distrain the late sheriff to sell 
the goods, or forfeit issues to the amount of the 
debt. An elegit or a ca. sa. may issue after a 
fi. fa. if the judgment be not satisfied. — 1 Chit. 
Arch. Prac. by Pren. 134. 

A fi. fa. may be issued in Chancery suits, 
for the purpose of obtaining satisfaction of 
any pecuniary demand, to which a person may 
be entitled nnder a decree or order of the 
court. — 1 & 2 Vict.y c. IJO; and Consol. Ord. 
1860, Ord. xxix. 3. 

Fieri facias de bonis eoolesiastiois (that 

you cause to be made of the ecclesiastic's goods)^ 
when a sheriff to a common fi. fa. returns nulla 
bonay and that the defendant is a beneficed 
clerk, not having any lay fee, a plaintiff may 
issue a fi. fa. de bonis ecclesiasticisy address^ 
to the bishop of the diocese, or to the arch** 
bishop (during the vacancy of the bishop’s see), 
commanding him to make of the ecclesiastic^ 
goods and chattels belonging to the defondant 
within his diocese, the sum therein mention^. 
2 Chit. Arch. Prac. by Pren. 1272. -.*■ 

It can be obtained in Chancery. * See CwMoU 
Ord. 1860, Ord. xxix. 4. 

Fieri feci (/ have caused to he etods), a 
return made by a sheriff when he has executed, 
a writ of execution. 

Fifteenths, a tribute or imposition of money, 
anciently laid generally upon cities, botoi^hs. 
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&c. through the whole realm ; so called, because 
it amounted to a fifteenth part of that which 
each city or town was valued at, or a fifteenth 
of every man’s personal estate, according to a 
reasonable valuation. — Cam. Brit. 171. ^ 
Fighitwite, making a quarrel to the disturb- 
ance of the peace. 

Figures, the numeral characters by which 
numbers are expressed or written, as the ten 
digits, which are lusually called the Arabic or 
Indian figures, from their supposed origin. The 
6 Geo. II. c. 14, allows the expressing numbers 
by figures in all writs, &c., pleadings, rules, 
orders, and indictments, &c. in courts of jus- 
tice, in like manner as had been commonly 
used in the said couit.s, notwithstanding any- 
thing in 4 Geo. II. c. 26. 

FUacer, Filazer, or Filizer [fr. Lat. ; 
Jile^ filace^ Fr., a thread], an officdl* of the supe- 
rior courts at W estminster, who files original 
writs, &c. and issues processes thereon. — 2 
Wm. IV. c. 39, 8. 4 ; 2 & 3 Wm. IV. c. 110, 
s. 2. 

Fild-ale, or Filk-ale [^v.jillen, Sax., to fill, 
and aZe], an ale feast. A torm applied to an 
extortionate pmctice of ofiicers of the forest, 
and of bailiffs of hundreds, of compelling per- 
sons to contribute to the supplying them with 
drink, &c. Prohibited by*tke Carta de Forcsta. 
4 Inst. 307. 

File [fr.^/rtCiMm, Lat.], a thread, string, or 
wire, upon which writs and other exhibits in 
courts and offices are fastened or filed, for the 
more safe keeping of, and ready reference to, 
the same. 

Filiation [fr.^Zms, Lat.], the relation of a 
son to his father ; correlative to paternity. 

Filiatio non potest prohari. — Co. Litt. 120. — 
(Filiation cannot be proved.) But see 7 & 8 
Viet. c. 101. 

Filioetum [fr.JiliXj Lat., fern brake], brackie 
land, land where ferns grow. — Co. Litt. 4. 
Filiotus, a little son ; a godson. 

Filius in utero mains est pars viscerum matris. 

7 Co. 8. — (A son in the mother’s womb is part 
of the mother’s vitals.) 

Filius mulioratus, the eldest legitimate son 
of a woman who was illicitly connected with 
his father before marriage. 

Filius populi, a son of the people, a natural 
child. 

Filum aquse, medium, the thread or middle 
of the stream where a river parts two lordships ; 
also the middle of any river or stream which 
divides counties, townships, parishes, manors, 
liberties, &c. 

Filum vi®, the thread or middle of a road. 
Final decree, a conclusive decision of the 
court, as distinguished from interlocutory. 

F^l judg^nt. See Judoment. 

Finad process, a writ of execution on a judg- 
mjimt or decree. 


Finances, the revenue of a sovereign or 
state, or the money raised by loans, taxes, &c. 
for the public service. 

Financier, a person employed in the econo- 
mical management and application of public 
money. 

Finder, a searcher employed to discover 
goods imported or exported, without paying 
custom. ^ 

Finder of goods acquires a special property 
in them, available against all the world, except 
the true owner ; he is bound, however, before 
appropriating them to his own use, to take all 
the means in his power to discover the owner. 
If the property had not been designedly aban- 
doned, and the finder knew who the owner was, 
or with due exertion could have discovered him, 
he is held guilty of larceny if he keep and 
appropriate the articles to his own use. — Meri'y 
V. Grecn^ 7 M. ^ W. 623 ; Armory v. Dela- 
mirie^ 1 Str. 505 ; and 1 Smithy L. C. 

Fine, a sum of money, or mulct imposed 
upon an offender, also called a ransom ; an in- 
come or a sum of money paid at the entrance of 
a tenant into his land ; a sum paid for the re- 
newal of a lease ; and .an assurance by matter 
of record, founded on a supjiosed previously 
existing right. 

In every fine which was the compromise of 
a fictitious suit, and resembled the transacHo 
of the Komans, there was a suit supposed, in 
which the person who was to recover the thing 
was called the plaintiff, conusee, or recognisee, 
and the person who parted wiTli the thing the 
deforccant, conusor, or recognisor. It was 
termed a fine for its worthiness, and the pe.ace 
and quiet it brought with it — -Jinis fructus exi- 
tus et effectus legis. 

These were five essential parts to the levy- 
ing of a fine : — (1) The original writ of right, 
usually of covenant, issued out of the Common 
Pleas against the conusor, and the praecipe, 
which was a summary of the writ and upon 
which the fine was levied ; (2) the royal license 
{lioentia concordandi) for the levying of the 
fine, for which the Crown was paid a sum of 
money called king’s silver, which was the post- 
fine, as distinguished from the prse-fine, which 
was due on the writ ; (3) the conusance, or 
concord itself, which was the agreement ex- 
pressing the terms of the assurance, and was 
indeed the conveyance; (4) the note of the 
fine, which was an abstract of the original con- 
tract or concord; (5) the foot of the fine, or 
the last part of i£, which contained all the 
matter, the day, year, and place, and before 
what justices it had been levied. A fine was 
said to be engrossed when the chirogfapher 
made the indentures of the fine and delivered 
them to the party to whom the conusance was 
made. The chirograph or indentures were 
evidence of the fine.. 
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A fine without proclamation was a fine at 
the Common Law, and a fine with proclama- 
tions (which was to be proclaimed openly in 
the Common Pleas once a term for four terms 
riext after its engrossment) was a fine accord- 
ing to the statute 4 Hen. VII. c. 24, and of 
this sort were most fines. A fine was single 
when an estate was granted to the cognisee, 
and nothing rendered to the cognisor ; or 
double, when there was a render back again 
either of the land itself or something out of it, 
for some new estate. 

There were four sorts of fine : — (1) A fine 
8ur cognizance de droit come ceo^ ^c., which 
was the most common, and was an acknow- 
ledgment on record of a previous gift or 
feoffment. 

(2) A fine sur done grant et render was 
obsolete. It consisted of two parts, a grant 
and a render, and operated like a feoffment 
and re-enfeoffment. 

(3) A fine sur conuzance de droit tantum 
gave or transferred only the right or estate 
which was in the conusor. It was generally 
used to pass a reversionary interest or to sur- 
rendei*a life estate. 

(4) A fine mr concessit^ which might have 
been either for years, for life, in tail or in fee. 
It conveyed the estates of wives, and created 
terms, which were binding, by estoppel, on 
contingent or executory interests. Sec 1 
Touch, c. ii., and 1 Pres. Conv. c. ii. Fines 
were abolished by 3 & 4 Wm. IV. c. 74. See 
Tail. 

The chirograph of a fine is sufficient evi- 
dence of its acknowledgment. It will be pro- 
per to see that the fine agrees with the deed 
leading or declaring the uses ; that the parcels 
are sufficient to comprise the property con- 
veyed ; that the proclamations are endorsed ; 
and that the possession has gone according to 
the fine. 

Fine aduUando levato de tenemento quod 
fait de antique dominico, an abolished writ 
for disannulling a fine levied of lands in ancient 
demesne to the prejudice of the lord. — Req. 
Orig. 15. 

Fine capiendo pro terris, &c. an obsolete 
writ which lay where a person, upon convic- 
tion of any offence by jury, had his lands and 
goods taken, and his body imprisoned, to be 
remitted his imprisonment, and have his lands 
and goods redelivered to him, on obtaining 
favor of a sum of money, &c. — Reg. Orig. 
142. 

Fine force, where a person is compelled to 
do that which he can in nowise help. — 0. N, B. 
63. 

Fine non capiendo pro pnlchre plaoi- 
tando, an obsolete writ to inhibit ofilcers of 
K^ourts to take fines for fair pleading. 

Fine pro redisseisind capiendo, an old writ 


that lay for the release of one imprisoned for a 
redisseisin, on payment of a reasonable fine.— 
Reg, Orig. 222. 

Fines for alienation, one of the oppressions 
of the feudal i^stem, abolished by 12 Car. II. 
c. 24. 

Fines in copyholds. A fine which is pre- 
served by 12 Car. II. c. 24, s. 6, is a sum of 
money payable by custom to the lord. There 
are three classes of fines:— (1) Those due on 
the change of the lord ; (2) Those on the 
change of the tenant ; and (3) Those for a 
license to empower the tenant to do certain 
acts. 

When the fine is due on the change of the 
lord, such change must be* by the act of God, 
and not in consequence of any act of the party. 
It can therefore be only claimed on the death 
of the lord. 

When the fine is due on the change of the 
tenant, it matters not whether that change is 
effected by the act of God or by the tenant*a 
own act. Whenever the tenancy is changed^ 
there a fine is payable. Should the tenant be 
compelled to pay a fine by reason of any«act of 
the lord, he would be subject to much oppres- 
sion ; but where it is the consequence of his own 
act, he is left to his own discretion. 

Those fines which dre due on licenses by the 
lord, to empower the tenant to do certain acts,, 
as to demise, &c. are rare. There must be a 
special custom to support such fine, for, by ge- 
neral custom, fines are due only on admissions. 

Upon admittance, then, a fine becomes due 
to the lord, unless there is a special custom to 
the contrary. This fine, as well as the steward’s 
fees, arc payable by the purchased ; and even 
a covenant to surrender copyholds, at the costs 
of the vendor, is not broken by the non-pay- 
ment of this fine, the title being perfected by 
admittance. — Graham v. Simey 1 East. 684. 

The admission fine is primd facie uncertain 
and arbitrary, or rather arbitrable, unless Sk 
special custom fix it; it must, however, bo 
reasonable, and not excessive, for excessus in 
re qudlibet, jure reprohatur communiy and two 
years’ improved value of the land, deducting 
quit-rents, but not land-tax, is, now the ftiU 
extent which the courts will allow tho lord to 
take in the exercise of this arbitrary power^ 
except on voluntary grants, for then it is alto- 
gether in the lord’s, option. On the death of U 
surrenderee before admission, the lord must 
admit his heir on payment of a single fine 
only. — 1 Scriv. Cop. 341. But if the heir of 
a copyholder die before admission, his hrir or. 
devisee could not compel admission, except ptL 
payment of a double fine. Without a spedal 
custom for it, the remainder-man is not liable 
on the death of the tenant for life, to pay a 
fine ; for the admittance of the life-tenant is an ; 
admittance of those in remainder or reT^rsion, 
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and although there is an alteration of the tenant 
yet there is not any of the estate ; but the heir 
or surrenderee of a reversioner or remainder-, 
man, as well as the surrenderee of a particular 
tenant, must be admitted and pay a fine. 

If a copyholder intend that the estate shall 
be sold at his death, he may save a double fine 
by giving a power of sale to his executors, for 
the donee of a power is not admitted, but the 
appointee only, upon whose admittance a fine 
is due ; if, however, he devise the copyhold to 
trustees, upon trust to sell, then the trustees 
must themselves be admitted ; a trustee, and 
not the cestui que trust, is the person to be 
admitted the lord’s tenant. 

If the fine be certain, the tenant should come 
prepared to pay it, but the lord cannot refuse 
admittance because the fine is not tendered to 
him. When the fine is uncertain, the practice 
is to fix a reasonable day and place of payment. 

Upon payment of the fine, the steward 
delivers a copy of the court-roll, which is the 
tenant’s muniment of his title. 

Fines for endowment, anciently paid to the 
lord when a married woman was endowed : 
they were grounded on the feudal exactions. 

Fines for offences, amends, pecuniary pun- 
ishment, or rccompcnse.for offences committed 
against the sovereign ancf the laws, or the lord 
of a manor, — 4 BL Com. 378, 

Fines mandatorum domini regis per rescripta 
sua [scil. brevici] diligenter suut observandi . — 
5 Co. 87. — (The limits of the king’s mandates 
in his rescripts [i. e. writs] are to be diligently 
observed.) 

Finire, to fine, or pay a fine upon compo- 
sition and making satisfiiction. — 0/d Records. 

Finis rei attendendus est. — 3 Inst. 51. — (The 
end of a thing is to be attended to.) 

Finis Jinem litibus irnponit, — 3 Co. 78. — (A 
fine puts an end to litigations.) 

Finis unius diei est principium alterius. — 2 
Buis. 305. — (The end of one day is the be- 
ginning of another.) 

Finis. Tails concordia Jinalis dicitur, eo 
quod finem irnponit negotio, adeb quod neutra 
pars litigantium ah eodeccetero potest recedere . — 
Co. Litt. 121 — (A fine. Such a concord is 
called final because it puts an end to the busi- 
ness, so that neither of the litigants can recede 
from it thenceforth.) 

Finitio, death. 

Firderinga, a preparation to go into the 
army. 

Firdfare, and Firdwite. See Ferdwit. 

Fire-arms, under this designation is com- 
prised all sorts of guns, fowling-pieces, blunder- 
busses, pistols, &c. The manufacture of these 
weapons is of considerable importance ; em- 
ploying at aU times, but especially during war, 
a large number of persons. 

j|a consequence- of the frequent occurrence 


of accidents from the bursting of insufficient 
barrels, the legislature has most properly inter- 
fered, not to regulate their manufacture, but 
to prevent all persons from using or selling 
barrels that have not regularly been proved in 
a public proof-house. The first act for this" 
purpose was passed in 1813, but it was soon 
after superseded by a fuller and more complete 
one : the 55 Geo. III. c. 59. This statute im- 
poses a fine of 20/. on any person using, in any 
of the progressive stages of its manufacture, 
any barrel not duly proved ; on any person 
delivering the same except through a proof- 
house ; and on any person receiving for the 
purpose of making guns, &c. any barrels which 
have not passed through a proof-house. This 
penalty may be levied on conviction before two 
justices ; and like penalties are imposed on per - 
sons counterfeiting tlie proof marks. — McCull. 
Comm. Diet. 

Firebare, a beacon or high tower by the, 
seaside, wherein are continual lights, either to 
direct sailors in the night, or to give warning 
of the approach of an enemy. 

Firebote, fuel for necessary use, allowed to 
tenants out of the lands granted to themi 

Fire-ordeal, the trial by red-hot iron, used 
upon accusations without manifest proof (though 
not without suspicion that the accused might 
be. guilty). The person accused if he denied 
was adjudged to take red-hot iron, and to hold 
it in his bare hand, which, after many prayers 
and invocations that the tmfcli might be mani- 
fested, ho must adventure to do, or yield him- 
self guilty, and so receive the punishment that 
the law, according to the ofience committed, 
awarded. 

Some were adjudged to go blindfolded, with 
their bare feet over certain plough-shares, which 
were made red-hot and laid a little distance 
one before another. If the person undergoing 
the ordeal either in passing through them did 
chance not to tread upon them, or treading 
upon them received no harm, then by the judga 
he was declared innocent. This kind of trial 
was practised in England upon Emma the 
mother of King Edward the 'Confessor, who 
was accused of dishonesty of her body with 
Alwyne, Bishop of Winchester ; and being led 
blindfolded unto the place where the glowing 
hot irons were laid, went forward with her 
bare feet, and so passed over them, and being 
gone past them all, and not knowing whether 
she were past them or not, said, ‘ O 1 good' 
Lord ! when shall I come to the place of my 
purgation ? ’ And having her eyes uncovered, 
and seeing herself to have passed them, she 
kneeled down and gave thanks to God, for 
manifesting her innocence by her preservation 
from being hurt. A trial like this is recorded 
of Kunigund, wife unto the Emperor Ileniy 
the Second, who being falsely accused of adul- 
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tery, to rfiow her innocence, did, in a great 
and honorable assembly, take seven glowing 
irons one after another in her bare hands, and 
had thereby no harm. — VerategarCa Beat, Dec, 

. Intel, 65. 

Fire policy, a contract in writing effected 
at an insurance office, whereby, in consideration 
of a single or periodical payment of premium, 
the company engages to pay an assured person 
such loss as may occur by fire to his property 
described in the policy, within the period 
therein specified, to an amount not exceeding . 
a particular sum fixed for that purpose by such 
policy. — 2 Step. Com. 134. As to duties on 
fire-insurances, wheresoever made, see 19 Viet, 
c. 22, and 22 & 23 Viet. c. 35, s. 7. 

Fire and Sword, Lettera of^ anciently issued 
firom the privy council of Scotland, addressed 
to the slieriff of the county, authorising him to 
call for the assistance of the county to dis- 
possess a tenant retaining possession, contrary to 
the order of a judge or the sentence of a court. 

Fireworks discharging, a common nuisance. 
See 2 & 3 Viet. c. 47, s. 54 ; 9 <& 10 Viet. c. 25; 
and 23 & 24 Viet. c. 139. 

Firkin, a measure of capacity, containing 
nine gallons. 

Firm, the name or names under which any 
house of trade is established. 

Firma, the fee or acknowledgment which a 
tenant pays to his lord in Scotland ; also a 
tribute anciently paid towards the entertain- 
ment of the Kifig of England for one night; 
also victuals, provisions, or rent. 

Firma Alba. See Alba Firma. 

Firman, a passport or permit granted by the 
Great Mogul to foreign vessels to trade within 
the territories of his jurisdiction. 

Firmarius, a fructuary. — 1 Beeves., 324. 

Firmary, the right of a tenant to his lands 
and tenements. 

Firmatio, the doe season ; a supplying with 
food. — Leg. Ince. c. 34. 

* Firmatin, or Phirmannd, an order, mandate, 
an imperial decree, royal grant or charter. — 
Indian, 

Firme, a farm. — Old Records. 

Firmior et potentior eat operatio legis quam 
diapoaitio hominia. — Co. Litt. 102. — (The ope- 
ration of the law is firmer and more powerful 
than the disposition of man.) 

Firmnra, liberty to scour and repair a mill- 
dam, and carry away the soil, <fec. — Blount. 

First fruits, an incident to the old feudal 
tenures, being one year’s profits of the land, 
after the death of a tenant, which belonged to 
Ihe king. Hence arose the claim of the head 
of the church to the first year’s profits of every 
clergyman’s benefit ; otherwise called annates 
or primitice. By 2 & 3 Anne, c. 8, the first 
fruits of all benefices, except those under the 
value of 50 ^. per annum, which are exempted 


from the payment of first firuits, were vested in 
trustees to form a peipetual fund, called Queen 
Anne’s Bounty, for we augmentation of poor 
livings. — 2 Step. Com. 553. 

Fiso, or Fisous [fr. Jiacus, Lat., a great 
basket], the treasuiy of a prince or state. 

The word fiscua signified a wicker basket or 
pannier, in which the Romans were accustomed 
to keep and carry about large sums of money 
(Cic. 1 Verr. c. viii. ; Phaedr, Fah. ii. 7), and 
hence came to signify any person’s trea- 
sure or money chest. 

The importance of the imperial fiscus soon 
led to the practice of appropriating the name 
to that property which the Csesar claimed as 
Caesar, and the word fiscus, without any ad- 
junct, was used in this sense (Juv, Sat. iv. 54). 
Ultimately the word came to signify, generally, 
the property of the state, the Caesar having 
concentrated in himself all the sovereign power, 
and thus the word fiscus finally had the same 
signification as cerarium^ in the republican 
period. It does not appear at what time 
the cerarium was merged in the JiacuSy though 
the distinction of name and of thing continued 
at least to the time of Adrian. In the latter 
periods the words aerarium and fiscus were 
often used indiscriminately, but only in the 
sense of the imperial chest, for there was 
then no other public chest. — Smith's Diet, 
Antiq. 

Fiscal, belonging to the exchequer ; revenue. 

Fisheify, the right to take fish. Fisheries 
are either free, common, or several. A free 
fishery is the exclusive right of fishing in a 
public river, and is a royal franchise. Common 
of fishery, or common of piscary, is the right 
of fishing in another man’s water. A several 
fishery is the exclusive right of fishing, and he 
that has it, according to Blackstone, ‘ must also 
be (or at least derive his right from) the owner 
of the soil.’ — 2 Bl. Com. 40. This position 
of Blackstone has been questioned. See liarg, 
Co. Litt, 122 a, n. (7); Holford v. Bailey y 8 
Q. B. 1000; 13 Q. B. 427 ; and Marshall v. 
The Ulleswater Steam Navigation (Company y 
32 L. J. (Q. J5.), 139. See also 2 Selw. N, F, 

The term fisheries is also applie<^o fishing- 
grounds, or parts of the sea whereat certain 
seasons great numbers of fish are taken. The 
right of frequenting these has frequently been 
the subject of dispute between nations, and 
sometimes of treaties. 

For an enumeration of the statutes relating 
to fisheries, see 3 Step. Com. 276, 277. As to 
salmon fisheries, see 25 & 26 Viet. c. 97 ; 26 & 27 
Viet. cc. 50 & 114. As to exportation of salmon 
at certain times, see 26 & 27 Viet. c. 10. 

As to cutting through or destroying the dam, 
floodgate, or sluice of, or putting lime or noxious 
materials in, a fishj^nd or water which is pri- 
vate property, or in which there is a private 
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right of fishery, with intent to take or destroy 
fish, see 24 & 25 Viet. c. 97, s. 32. As to the 
unlawful taking or destroying of fish, see 24 & 
25 Viet. c. 96, ss. 24 & 25. 

Fisk, the right of the Crown to the move- 
able estate of a person pronounced rebel. — 
Scoteh Law. 

Fitting, strife. 

Fitz [Nor. fi\ fils, Fr.], a son. It is used 
in law and genealogy ; as Fitzherhert, the son 
of Herbert; Fitzjames, the son of James; 
Fitzroy, the son of the king. It was originally 
applied to illegitimate children. 

Fitzherbert. The most distinguished writer 
upon law in the reign of Henry VIH. He was 
first a Serjeant, and some years after a judge of 
the Common Pleas. The first book published 
by tliis learned author was his Grand Abridg- 
ment, printed in 1514 by Kichard Pynson. ^ 
useful a work soon required another supply. 
In 1516 a second edition was printed by 
Wynkyn dc Wordo, or perhaps this is one of 
the books printed for him abroad, where the 
LaW“Frencli was better understood, and where, 
for that reason, many of our law books used to be 
printed. In 1534 he published his new Natura 
Brevium, which was reprinted in 1537. Several 
books were printed in tlivs reign on the office 
and duty of a justice of the peace. The first 
.was in 1515, in which year we find two works 
printed by different printers under the title of 
The Boke of Justiees of Peas. In 1534 there 
appeared another work, entitled, The Boke 
for a Justyee of Peaee never so well and dili- 
gently set forth. All these were without any 
name. Afterwards, in 1541, we find The 
New Booke of Justyces of Peaee made by 
Anthony Fitzherbert, Judge, lately translated 
out of Frenche into Englishe. These are all 
the writings that are known to belong to 
Fitzherbert upon the law of England : several 
anonymous tracts have been attributed to him, 
though upon no sufficient authority. 

The Abridgment is a work of singular learn- 
ing and utility. If the date of Statham’s publi- 
cation could be ascertained to be antecedent to 
this, many reflections might be founded on the 
comparative excellence of the present work ; it 
might thiik be said to be formed on that of 
Statham ; that Statham’s was the common- 
place book of that time, and as such furnished 
a basis on which the superstructure of Fitz- 
herbert’s more enlarged and improved work 
was raised; that the experience of a few years 
pointed out the defects of the former, and 
enabled Fitzherbert to make the neceasary cor- 
rections. The foundation for these observations 
being very uncertain, we can only remark that the 
latter work is five times the size of the former ; 
thatit contains the cases as low down as the time of 
its publication ; that these are abstracted more 
fully, and cemvey the' sense of the book more 


satisfactorily; otherwise, the order of Statham^s 
work, in the titles, seems to be followed, and 
the cases seem to be arranged with the same 
disregard to method and connection^ This 
abridgment was a valuable acquisition to the* 
lawyers of this period, but was superseded by 
the abridgment of Sir Robert Brooke in after- 
times ; the latter abridger had the advantage 
of his predecessor in possessing many year- 
books which he had never seen. The original 
cases, OH the other hand, of the reigns of Rich- 
ard II., Edward II., Edward I., and Henry III., 
which are to be found only in Fitzherbert, 
preserve to this work a reputation entirely its 
own. Several in other reigns, and particularly 
about his own time, are not taken from any 
book we have, so that Fitzherbert’s, though in 
general an abridgment, is also in many parts 
an original work. 

Fitzherbert’s Natura Brevium, like his other 
performance, is an improvement of a more 
ancient work of the same nature and title. It 
is remarkable that this treatise on the nature 
and effect of the principal writs in the Register 
was published at a time when those writs were, 
many of them, going into disuse, and soon after- 
wards became obsolete, so that hardly nine 
parts in ten of this work make a portion of our 
present law. 

Five-mile Act. 35 Eliz. c. 2. See 5 
Reeves, 114. 

Five-minute-clause, a provision which is 
sometimes inserted in a separation deed, stipu- 
lating, that if the husband and wife sliould be 
at any time together for five minutes, after 
either of them had requested the other to retire, 
the deed should instantly become void. 

Fixtures, things of an accessory character, 
annexed to houses or lands, which become, im- 
mediately on annexation, part of the realty 
itself, i. e. governed by the same law which ap- 
plies to the land, in conformity with the maxim 
quiequid plantatur solo, solo eedit. — 1 C. L. 
Rep. 280 (1854). ^ 

The application of this legal principle, how- 
ever, is not uniform, as may be thus shown : — 

(1) Between landlord and tenant. If the 
chattels be not let into the soil, they are not 
fixtures at all, and may be removed at will, like 
any other species of personal property. When 
the chattel is perfectly connected with the free- 
hold, either by being let into the earth itself, or 
by being cemented, or otherwise united to some 
erection previously attached to the ground, the 
question then arises — when may the tenant 
remove such fixtures, and when not ? 

The general rule as to annexations made by 
a tenant dming the continuance of his term is 
the following : — Whenever he has affixed any- 
thing to the demised premises during the term, 
he can never again sever it without his land- 
lord’s consent ; the property by being annexed 
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tt) the land immediately belongs to the free- 
holder ; and a tenant by making it a part of the 
freehold is considered to have abandoned all 
future right to it, so that it would be waste in 
. him to remove it afterwards : it therefore falls 
in with his term, and comes to the reversioner 
as part of the land. But a tenant may so con- 
struct the erections, that they shall not be 
deemed fixtiu’es ; thus if he erect even build- 
ings — as barns, granaries, sheds, and mills — 
upon blocks, rollers, pattens, pillars, or plates, 
resting on brickwork, they may be removed ; 
for unless they be affixed to the freehold, by 
b(‘ing let into it, or are, by means of rails, 
mortar, or the like, united to it, they remain 
merely moveable chattels. 

The exceptions to the above rule are three : 
(a) In favor of trade. A tenant may safely 
remove such things which ho has fixed to the 
freehold for purposes of trade or manufacture, 
provided the removal cause no material injuiy 
to the estate. This exception has been expressly 
decided to extend to furnaces, coppers, brewing- 
vessels, fixed vats, salt pans, and the like ; to 
machinery in breweries, collieries, and mills, 
such as steam-engines, cider-mills, and the like ; 
to buildings for trade, as a varnish -house, built 
on plates laid on brickwork, and a shed called a 
Dutch bam, formed of uprights rising from a 
foundation of brick. (/I) For agricultural pur- 
poses. By 14 & 15 Viet. c. 25, s. 3, if any 
tenant of a farm or land shall, after the passing 
of the Act [24th of July 1851], with the consent 
in writing of the landlord for the time being, at 
his own cost and expense, erect any farm-build- 
ing either detached or otherwise, or put up any 
other building, engine, or machinery, either for 
agricultural purposes, or for the purposes of 
trade and agriculture (which shall not have been 
erected or put up in pursuance of some obliga- 
tion in that behalf), then all such buildings, 
engines, and machinery, shall be the property of 
the tenant, and shall be removable by him not- 
withstanding the same may consist of separate 
buildings, or that the same, or any part thereof, 
may be built in or permanently fixed to the soil, 
so that the tenant making any such removal do 
not in anywise injure the land or buildings be- 
longing to the landlord, or otherwise do put the 
same in like plight and condition, or as good 
plifit and condition, as the same were in before 
the erection of anything so removed ; Provided 
nevertheless, that no tenant shall, under the 
provision last aforesaid, be entitled to remove 
any such matter or thing as aforesaid, without 
first giving to the landlord or his agent one 
month’s previous notice in writing of his inten- 
tion so to do; and thereupon it shall be lawful 
for the landlord, or his agent on his authority, to 
elect to purchaseiJrhe matters and things so pro- 
posed to be removed, or any of them, and the 
rigiikto remove the same shall thereby cease, 


and the same shall belong to the landlord ; and 
the value thereof shall be ascertained .and de- 
termined by two referees, one to be chosen by 
each party, or by an umpire to be named by 
such referees, and shall be paid or allowed in 
account by the landlord, who sliall have so 
elected to purchase the same, (y) For orna- 
ment and convenience. The following have 
been hold removable : — Hangings, tapestry, and 
pier-glasses, whether nailed to the walls or 
panels, or put up in lieu of panels ; marble, or 
other ornamental cliimney-pieces ; marble slabs, 
window blinds ; wainscot fixed to the walls by 
screws ; grates, range's, and stoves, although 
fixed in brickwork ; iron backs to chimneys ; 
beds fastened to the walls or ceiling; fixed 
tables, furnaces, and coppers, mash-tubs, and 
fixed water-tubs ; coffee and malt-mills ; cup- 
boards fixed with holdfasts; clock-cases, iron 
ovens, and the like; provided the separation 
occasion but little or no damage. The fixtures 
must be moved before the tenant’s term or in- 
terest expires, unless perhaps in the case of a 
strict tenancy at will, when the tenant may be 
allowed a rea.sonable time after the determina- 
tion of his tenancy, if his interest were not 
terminated by his own act. — Woodf. Land, and 
Ten. 493, et seq. 

(2) Between the hdir and the personal re- 
presentative of the terre-tenant. Though the 
fixtures will generally pass with the freehold 
to the heir, yet such of them as are put up for 
ornament,, domestic use, or trade, devolve to 
the personal representative, provided they can 
l>e easily rcmovcd,*and not essential to the en- 
joyment of the inheritance. 

(3) Between the tenant of a particular estate 
and the remainder-man or reversioner, a similar 
rule applies as in the last case, though the right 
is more favorably construed. — Amos and Ferard 
on ‘ Fixtures.'' 

Flaco, a place covered with standing water. 
Flagrante delicto (m the very act of com,-" 
mitting the crime). 

Flecta, a feathered or fleet arrow. 

Fledwite, or Flightwite [fr. /yt//, Sax., 
flight, and wite, punishment], a discharge from 
amerciaments, where a person having been a 
fugitive came to the pCiace of our lord the king, 
of his own accord, or with license. 

Fleet [fr. fleet j Sax., an estuary], a place 
where the tide flows, a creek, an inlet of water, 
hence Northfleet, Purfleet ; also a company 
of ships or navy ; also a prison in London^ 
so called from a river or ditch formerly 
in its vicinity, now abolished by 5 & 6 Viet; 
c. 22. 

Fleet-books. The books of the old" Fleet 
prison are not, ft is said, admissible in evidence 
to prove a marriage, for they are not made 
under public authority. But perhaps on a 
question of pedigree, they are evidence to show 
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the name by which a woman passed when she 
was married there. These books are said to 
hare been purchased by the government, and 
to be deposited in the Consistory Court of 
London. They contain the original entries of 
marriages solemnised in the Fleet prison from 
1686 to 1754.— 1 Stark, Evid. 244. 

Flem [ft.Jleanj Sax., to killj, an outlaw. 
Flemene frit, Flemenes frmthe, Fl^ena 
frynthe, the reception or relief of a ifugitive or 
outlaw. 

Flemeswite, the possession of the goods of 
fugitives. — Fleta, lib. 1, c. xlvii. 

Flet, house ; home. 

Fleta, seu Commentarius Juris Anglicani^ 
a treatise upon the whole law, as it stood at the 
time this author wrote. It is divided into six 
books ; the first whereof treats of the rights of 
persons, and of pleas of the Crown ; the second, 
of courts and officers ; the third, of methods of 
acquiring titles to things ; the fourth and fifth, 
of actions grounded upon a seisin, and of writs 
of entry ; the sixth, of a writ of right. The 
author of this work has followed Bracton in 
the manner and matter of it, having adopted 
his plan, and in many instances transcribed 
whole pages from him. He did not, however, 
confine himself to Bracton as his sole guide, but 
had also an eye to Glanyille. Many obscure 
passages in those writers are illustrated by 
Fleta. It seems as if the author wrote with 
both these treatises, particularly Bracton’s, be- 
fore him ; and that his design was to give a 
concise account of the law, with the alterations 
which had been made by* parliament since 
Bracton wrote; applying such parts as had 
been left untouched by him, and dilating upon 
others that had been passed over with too little 
attention. Thus Fleta serves as an appendix, 
and often as a commentary, to Bracton. But if 
Fleta contains much which is not to be found 
in Bracton, it is deficient in much more which 
abounds in that author ; -most of the subjects 
so minutely discussed by Bracton being passed 
over in a very brief manner, so that with all 
its new matter this volume is not more than 
one-third of the size of Bracton. The writer 
of this commentary seems to have followed his 
master Bracton in his acquaintance with the 
canon and civil laws ; though he is less frequent 
in the use of them, and then it. is in a manner 
less likely to mislead the reader. The author 
was wholly an imitator. As he followed Bracton 
in the design of his work, he has copied the 
Procmium from Glanville verbatim ; and, after 
all, the idea was borrowed from that prefixed 
to the Institutes of Justinian. 

This book was written after the thirteenth 
year of Edward I., and not much later ; at least 
the statutes towards the latter part of this reign 
are not mentioned, though that of Westminster 
II. is frequently quoted. The occasion of the 


title of this book is given by the author 
himself, who says it was written during his 
confinement in the Fleet prison. From that 
circumstance it has been conjectured that he 
might be one of those lawyers who, for mal- 
practice in their office as judges, were punished 
with imprisonment and pecuniary penalties. 
Appended to Fleta is a small French tiact en- 
titled Fet Assavoir . — 2 Reeves^ p. 279. 

Fletwit or Flitwit. See Fledwite. 

FUt, treason. 

Flitchwite, a fine on account of brawls and 
quarrels. 

Florin, a coin of the value of two shillings. 

Flotl^es, such things as by accident swim 
on the top of great rivers. 

Flotsam or Floatsam, goods floating upon 
the sea which belong to the Crown, unless 
claimed by the true owners thereof within a 
year and a day. 

Flumina et portus publica sunt, ideoque jus 
piscandi omnibus commune est. — (Rivers and 
ports are public, therefore the right of fishing 
is common to all.) 

Fl3rma, a mnaway; fugitive; one escaped 
from justice, or who has no ‘ hlaford.’ — Anc. 
Inst. Eng. 

Fl;^an*frynith, the offence of harbouring 
a fugitive, the penalty attached to which was 
one of the rights of the Crown. — Anc. Inst. 
Eng. 

F. 0. B. free on board, a term frequently 
inserted in contracts for tfee sale of goods 
which are to be conveyed by ship, meaning 
that the cost of shipping them will be paid by 
the buyer. When goods are so sold in London 
the buyer is considered as the shipper, and the 
goods when shipped are at his risk. See 
Cowas-Jee v. Thompson, 6 Moore P. C. (7. 165 ; 
Browne v. Hare, 3 II. ^ N. 484, and 4 Ibid. 
822 ; Oreen v. Sichel 29, L. J. {C. P.) 213. 

Focage, fog, or rank after-giass, not eaten in 
summer. 

Focage, housebote, or firebote. 

Focale, a right to take firewood. 

Fodder, food for horses or cattle ; also, 
among the Feudists, a prerogative of the prince 
to be provided with com and other meat for 
his horses by his subjects, in his wars or oilier 
expeditions. ■ 

Fodertoriiun, provisions to be paid by Als- 
tom to the royal purveyors. 

Foedus, a league or compact. 

Fcemina viro oo-operta (a married woman). 

Foemincs non sunt capaces de publicis officiis. 
Jenh. Cent. 237. — (Women are not admissible 
to public offices.) 

But a woman may be elected to the office of 
sexton, Olive Y. Ingram, 7 Mod. 263; Sir. 1114, 
S. G. Or governor of a workjouse, and act by 
deputy. Anon, 2 Lord Jtaym. 1014, Or an 
overseer, Rex v. Stubbs, 2 T. R. 395. 
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The shrievalty of Westmoreland is heredi- 
tary in the family of the Earl of Thanet, and 
descends as well to females as males. — Harg , ; 
Co. Litt. 826 n. 

Foeneration, the act of putting out money to 
usuiy. *• 

Foenus naatiemn {nautical usxiry\ a con- 
tract for the repayment of money borrowed, 
not on the ship and goods only, but on the 
mere hazard of the voyage itself, with a con- 
dition to be repaid with extraordinary in- 
terest. 

Foesa, grass ; herbage. 

Fceticide, criminal abortion. It may be said 
of all the means resorted to in order to effect 
this abominable crime, that they are uncertain 
in their operation upon the foetus, that they al- 
ways endanger the life of the mother, and that 
they sometimes destroy the mother without 
affecting the foetus. See Abortion. 

Foiterers, vagabonds. 

Folc-land, the land of the folk or people. It 
was the property of the community. It might 
be occupied in common or possessed in seve- 
ralty ; and in the latter case, it was probably 
parcelled out to individuals in the folc-geinot 
or court of the district ; and the grant sanc- 
tioned by the freemen wdio were there present. 
But, while it contipued to be folc-land, it could 
not be alienated in perpetuity ; and therefore, 
on the rixpiration of the term for which it had 
been granted, it reverted to the community, and 
was again distributed by the same authority. 
Spelman describes folc-land as ten'a popv laris, 
queejure communipossidetur — sine scripto (Gloss. 
Folcland). In another place he distinguishes it 
accurately from bocland : Proidia Saxones du- 
pliei titulo possidebant : vel scripti authoritate, 
quod bocland vocahant, vel popidi testimonio, 
quod folcland dixere (Ib. Bocland). 

Folcland was subject to many burthens and 
exactions from which bocland was exempt. The 
possessors of folcland were bound to assist in 
the reparation of royal vills, and in other public 
works. They were liable to have travellers and 
others quartered on them for subsistence. They 
were required to give hospitality to kings and 
great men in their progresses through the 
country, to furnish them wdth carriages and 
relays of horses, and to extend the same assist- 
ance to their messengers, followers, and seivants, 
and even to the persons who had charge of their 
hawks, horses, and hounds. Such at least are 
the burthens from which lands are liberated, 
when converted by charter into bocland. 

Folcland might be held by fr’eemen of all 
ranks and conditions. It is a mistake to imagine, 
with Lambarde, Spelman, and a host of anti- 
quaries, that it was possessed by the com- 
mon people only. Still less is Blackstone to be 
credited, when, trusting to Somner, he tells us 
it was land held in villenage by people in a 


state of downright servitude, belonging, both 
they and their children and effects, to the lord 
of the soil, like the rest of the cattle or stock 
upon the land (2 Bl. Com. 92). A deed pub- 
lished by Lye ^lows the incorrectness of these 
statements {Anglo-Saxon DicU app. ii. 2). 
Alfred, a nobleman of the highest rank, pos- 
sessed of great estates in bocland, beseeches King 
Alfred in his will to continue his folcland to his 
son iEthelwald; and if that favor cannot be 
obtained, he bequeaths in lieu of it to his son, 
who appears to have been illegitimate, ten hides 
of bocland at one place, or seven at another. 
From this document it follows, first, that folc- 
land was held by persons of rank ; secondly, 
that an estate of folcland was of such value that 
seven or even ten hides of bocland were not 
considered as more than equivalent for it ; and 
lastly, that it was a life-estate, not devisable 
by will, but at the disposal of the king upon 
the death of the holder. 

It appears also from this document, that the 
same person might hold estates both in bocland 
and in folcland ; that is to say he might possess 
an estate of inheritance, of which he had the 
complete disposal, except so fai* as it was limited 
by settlement ; and with it he might possess an 
estate for life, revertible to the public after his 
decease. In the latter times of the Anglo- 
Saxon government, it is probal)le there were 
few persons of condition who had not estates 
of both descriptions. Everjr one was desi- 
rous to have grants of folcland, and to con- 
vert as mucli of it as possible into bocland. 
Money was givei>, and favor exhausted for that 
purpose. In many Saxon wills we find petitions 
similar to that of Alfred; but in none of them 
is the character of the land, which could not bo 
disposed of without consent of the king, de- 
scribed with the same precision. In some wills, 
the testator bequeaths his land as he pleases, 
without asking leave of anyone {Somner^s Ga- 
velkind, 88, 211; Jlickes, Pref. xxxii. ; Diss. 
Ejiist. 29, 54, 65, 59 ; Madox Formul. 395) ; 
in others, he earnestly beseeches the king that 
his will may stand, and then declares his inten- 
tions with respect to the distribution of his 
property {Lambarde, Kent, 540 ; Ilickes, Biss, 
Epist. 54 ; Gale, i. 457 ; Lyd s Appendix, ii. 1, 
5; Heming, 40); and, in one instance, he 
makes an absolute bequest of the greater part 
of his lands, but solicits the king’s consent to 
the disposal of a small part of his estate {Hickes, 
Diss. Epist. 62). There can be no doubt that 
bocland was devisable by will, unless Its des- 
cent had been determined by settlement ; and 
a presumption therefore arises, that where the 
consent of the king was necessary, the land 
'devised was not bocland, but fblqland. If this 
inference be admitted, the case of Alfred will 
not be <a solitary instance, but common to mfuay 
of the principal Saxon nobility. 
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That folcland was assignable to the thegns, 
or military servants of the state, as the stipend 
or reward for their services, is clearly indicated 
in the celebrated letter of Bede to Archbishop 
Egbert (Smithes Bede, 305, 312). In that 
letter, which throws so much light on the in- 
ternal state of Northumberland, the venerable 
author complains of the improvident grants to 
monasteries, which had impoverished the go- 
vernment, and left no lands for the soldiers and 
Tctaincrs of the secular authorities, on whom 
the defence of the country must necessarily 
depend. lie laments this mistaken prodigality, 
and expresses his fears that there will be soon a 
deficiency of militaiy men to repel invasion ; 
no place being left where they can obtain pos- 
sessions to maintain them suitably to their 
condition. It is evident from these complaints, 
that the lands so lavishly bestowed on the 
church had been formerly the property of the 
public, and at the disposal of the government. 
If they had been boclands, it could have made 
no difference to the state whether tlujy be- 
longed to the church or to individuals, since in 
botb cases they were beyond its control, and in 
both cases were subject to the usual obligations 
of military service. But, if they formed part 
of tlie folcland, or property of the public, it is 
easy to conceive how *tkeir conversion into 
bocland must have weakened the state, by 
lessening the fund out of which its military 
servants were to be provided, 

A charter of the eighth century cpnveys to 
the see of Kochester certain lands on the Med- 
way, as they had been formerly possessed by 
tho chiefs and companions of the Kentish kings. 
{Textus Roffem, 72, Kd. Hearne; Kemble, Cod. 
Diplom. No. cxi.) In this instance folcland, 
which had been appropriated to the military 
service of the state, appears to have been con- 
verted into bocland, and given to the church. — 
Alien! s Inquiry into the Rise and Progress of 
the Royal Prerogative in England, 143—149. 

Folc-mote, or Folk-mote [fr. folk. Sax., 
people, and mote, meeting], a general assembly 
of the people to consider of and order matters 
concerning the commonwealth ; also any kind of 
popular or "public meeting. — Somner ; Spelm. ; 
Bradfs Glos. 48 ; Termes de la Ley. 

Folc-r^^t, or Folk-right, the jus commune, 
or common law, mentioned in the laws of King 
Edward the Elder, declaring the same equal 
right, law, or justice to be due to persons of all 
degrees. 

Foldage, and Foldconrse. See Faldage. 

Folgarii, menial servants. , 

Folgere, a freeman, who has no house or 
dwelling of his own, but is the follower or re- 
tainer of another {heorthfoest), for whom Ke 
Performs certain predial services. — Anc. Inst. 

m 

th, official dignify. 


Folio (abbrev, fob), a certain number of 
words ; in conveyances, &c, amounting to 
seventy-two, and in parliamentary procee^ngs 
to ninety; also in printing, the figure at the 
top or bottom of a page. 

FolMand, see Folcland. 

Foot, twelve inches. 

Foot of a fine, the conclusion of it, including 
the whole matter, and reciting the parties, 
day, year, and place, and before whom it was 
acknowledged or levied. 

Foot-geld, an amerciament for not expedi- 
tating or cutting out the balls of dogs’ feet in 
the forest. — Manw. p. i, p. 86. 

Forage, hay and straw for horses, particu- 
larly in the army. 

Forag^um, straw when tlie corn is thrashed 
out. 

Forbalka, a balk or ridge of land lying for- 
ward or next to the highway. — Old Records. 

Forbannitus, a pirate. — Leg. Ripuar. 

Forbarre, to deprive one of a thing for ever. 

Forbatudus, the aggressor slain in combat. 

Force, any unlawful violence offered to 
ihingvS or persons. It is either simple, as enter- 
ing upon another’s possession, without doing 
any other unlawful act ; compound, when some 
other violence is committed, which of itself 
alone is criminal ; or implied, as in every tres- 
pass, rescous, or disseisin. 

All force is contrary to law ; it is, therefore, 
lawful to repel force by force: quod alias 
honum et justimi est, si per vim vel fraudem 
petatur, malum et injustiim est. — (That which 
is otherwise good and just, if it be obtained by 
force or fraud is bad and unjust.) — 3 Rep. 78. 

Force and arms [yi et armis, Lat.], words 
usually inserted in an indictment, though not 
absolutely necessary. — 14 & 15 Viet., -c. 100, 

8. 24. They were also formerly inserted in a 
declaration for trespass, but are now unneces- 
sary. — 15 & 16 Viet. c. 76, s. 49. 

Forces, the militaiy and naval services of 
the country. 

Forcible detainer, refusing to restore an- 
other’s goods, after sufficient amends tendered, 
the original taking having been lawful; for 
which injury the remedy usually resorted to is 
trover. But if the original taking were un- 
lawful, it is a criminal offence against the 
public peace, and a misdemeanor punishable by 
imprisonment and ransom at the pleasure of 
the Crown. — 4 Bl. Com. 156. 

Forcible entry, a taking possession with a 
strong hand and with violence, which is both 
a civil and a criminal injury. The civil injury 
is remedied by immediate restitution of the 
ejected possessor, the criminal injury, being a 
breach of the peace, is punished by a fine. — 

3 Step. Com. 338. 

Ford, a shallow place in a river. 

Fordol [fr. fore. Sax., before, and doele, a 
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portion], a butt or headland, jutting out upon 
other land. 

Forecheapiun, pras-emption, forestalling the 
market. 

Pore-oited, quoted before or above. 
Foreclosure. A mortgagee, or any person 
claiming an interest in the mortgage under 
him, can compel the mortgagor, after breach of 
the condition, to elect either to redeem the 
pledge, or that his equity of redemption be 
extinguished. This is effected by filing a short 
bill for a foreclosure. 

The 16 & 16 Viet. c. 86, s. 48, enables the 
court in any suit for the foreclosure of the 
equity of redemption in any mortgaged property, 
upon the request of the mortgagee or of any 
subsequent incumbrancer, or of the mortgagor 
or any person claiming under them respectively, 
to direct a sale of such property, instead of a 
foreclosure of such equity of redemption, on 
such terms as the court may think fit to direct, 
and if the court shall so think fit, without pre- 
viously determining the priorities of incum- 
brances, or giving the usual or any time to 
redeem ; provided that if such request shall be 
made by any such subsequent incumbrancer, 
or by the mortgagor, or by any person claiming 
under them respectively, the court shall not 
direct any such sale, without the consent of 
the mortgagee or the persons claiming under 
him, imless the party making such request 
shall deposit in court a reasonable sum of 
money, to be fixf>d by the court, for the purpose 
of vSecuring the performance of such terms 
as the court may think fit to impose on the 
party making such request. The court 
will not make a decree for sale instead of the 
common foreclosure decree without the mort- 
gagor’s consent, unless the mortgagee can 
make out a case for departing from the uswil 
course. 

A mortgagee can come into equity to fore- 
close although a power of sale is given to him 
in the mortgage-deed. 

A mortgagee of a copyhold estate who is not 
in possession, may bring his suit against the 
mortgagor, before admittance, for a foreclosure, 
and after he has obtained a decree, his course 
is to proceed by ejectment for possession of the 
mortgaged premises ; if no surrender have been 
made, and the mortgagor be foreclosed, he will 
be ordered (at the expense of the mortgagee) 
to surrender the estate. 

The decree in a foreclosure suit as between 
mortgagee and mortgagor directs a reference to 
the Chief Clerk, to take an account of the 
principal and interest due on the mortgage, 
tmd to tax the plaintiff’s (the mortgagee’s) costs 
of the suit, and upon the defondant (the mort- 
gagor’s) paying to the plaintiff what shall be 
found due to him for principal, interest, and 
costs, witliin six calendar months after the 


Chief Clerk shall have made his report, at such 
time and place as the Chief Clerk shall ftx, the 
plaintiff is ordered to reconvey the premises, 
free and clear from incumbrances dene by him, 
or any claiming under him, and to deliver up 
all deeds, &c. upon oath ; but in default of 
payment at such time and place as aforesaid, 
it is ordered that the defen^nt be absolutely 
foreclosed Irom all equity of redemption in the 
mortgaged premises. The order also directs 
the production of books, upon oath ; the usual 
examination upon interrogatories j and gives 
the parties liberty to apply. 

If the mortgagee h in possession, the decree 
contains a direction for the Chief Clerk to take 
an account of the rents and profits of the mort- 
gaged premises received by the plaintiff, or by 
any other person or persons by his order or for 
his use, or which he, without his wilful defoult, 
might have received thereout, and orders ftiat 
what sliall be found due on such account of 
rents and profits be deducted out of what shall 
be found due to the plaintiff for principal, 
interest, and costs. 

If the mortgage-money is not paid, the plain- 
tiff or his attorney thereunto lawfully appointed 
upon an affidavit of having duly attended, and 
of the nonpayment of^the money, is entitled on 
motion to an ordei^ as of course, that the de- 
fendant do from henceforth stand absolutely 
debarred and foreclosed of and firom all right, 
title, suit, and equity of redemption of, in, or 
to the said mortgaged promises. 

The utmost indulgence is extended to the 
mortgagor in enabling him to pay the money, 
so as to prevent an absolute foreclosure ; the 
time fixed has been extended four times, and 
that although the third was expressed to be 
peremptory, there being a fair prospect that the 
mortgagor would be able to obtain the money 
within the extended time. Some ground mu^ 
be assigned for enlarging the time, and it is 
enlarged only on the terms of first paying the 
interest and costs* already certified, and when 
these have been paid subsequent interest is to 
be computed on the principal only, 

A decree for foreclosure against an infant 
defenffimt gives the infent a day to show cause 
withiti six months after attaining majority ; but 
the only cause that can be shown is error in the 
decree, for he may neither reopen the account 
nor redeem the mortgage. — 2 Tud. L. Cas, 
764-767. 

Foregift, a premium for a lease. 

Foregoers, royal purveyors. 

Fore-hand Bents, or Fines, a species of rent, 
the payment of which is generally stipulated 
for by a covenant in the lease. It is sometimes 
called a fore-gift or income, but more commonly a 
fine. It is a premium given by a lessee at the time 
of taking his lease, and has bJ^n considered as an 
improved rent. — Woodf, Land, and Tent. 311. 
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Foreign Attaohmenty a custom which pre- 
yaila in the city of London, whereby a debt 
owing to a defendant sued in the Court of the 
Mayor or Sheriff, may be attoched in the hands 
of the debtor. The custom was certified by 
the Recorder of London in the reign of Edw. 
IV. to be, that if a plaint be affirmed in Lon- 
don before, &c. against any person, and it be 
returned nihil, if the plaintiff will surmise that 
another person within the city is a debtor to 
the defendant in any sum, he shall have gar- 
nishment against him to warn him to come in 
and answer whether he be indebted in the 
mcanner alleged ; and if he comes and does not 
deny the debt, it shall be attached in his 
hands, and after four defaults recorded on the 
part of the defendant, such person shall find 
new surety to the plaintiff for the said debt, 
and judgment shall be that the plaintiff shall 
have judgment against him, and that he shall 
be quit against the other after execution 
sued out by the plaintiff. See Com. Dig., 
* Attachment of Privilege ; * TurbilVs case, 1 
Waund, by Williams, 67, and notes ; Locke 
or Ashley on Foreign Attachment ; and 1 
Chiu. Arch. Prac, by Pren. 699. See Gar- 
nishment. 

Foreign Bill of ExQhange, a bill drawn 
or payable abroad. Before 19 & 20 Viet, 
c. 97, a bill drawn in one part of the United 
Kingdom, as England, on a person in an- 
other part, as Ireland or Scotland, was deemed 
a foreign bill ; but s. 7 of that act enacts 
that ‘ every bill of exchange or promissory 
note drawn or made in any part of the 
United Kingdom of Great Britain and Ire- 
land, the Islands of Guernsey, Jersey, Alder- 
ney and Sark, and the Islands adjacent to any 
of them, being part of the dominions of Her 
Majesty, and made payable in, or drawn upon 
any person resident in, any part of the said 
United Kingdom and Islands, shall be deemed 
to be an inland bill ; but nothing herein con- 
tained shall alter or affect fhe stamp duty, if 
any, which but for this enactment would be 
payable in respect of any such bill or note.’ 
See also 19 & 20 Viet. c. 60 (for Scotland). 
This statute has an important effect, because 
by the law of merchants, the holder of a foreign 
bill is obliged to protest it for non-payment, 
and also for non-acceptance, whenever notice 
of such non-acceptance is necessary. By the 
common law the acceptance of an inland bill 
must be in writing, whilst that of a foreign bill 
might be verbal ; but now, by 19 & 20 Viet, 
c. 97, B. 6 (and c. 60, s. 11 for Scotland), no 
acceptance of any . bill of exchange, whether 
inland or foreign, made after Dec. 31, 1856, 
shall be sufficient to bind or charge any person, 
unless the same be in writing on such bill, or 
if there be more than one part of such bill, on 
one of the said parts^ and sign'ed by the ac- 


ceptor or some person duly authorized by him. 
As to the stamp duty on foreign bills drawn, 
negotiated, or presented for payment in the 
United Kingdom, see 17 & 18 VicU c. 83, 
ss. 3-6. See Chitty, Byles, or Bayley on ^ 
Bills, 

Foreign bought and sold, a custom in Lon- 
don, which, being found prejudicial to sellers 
of cattle in Smithfield, was abolished. 

Foreign Courts, the proceedings of a foreign 
court are proved by copies under the seal of 
such court, proof being given that the seal 
affixed is the seal of such court. If a court 
have no seal, then proof by an exemplification 
under the hand of the Chief Judge of the court 
(his handwriting being proved) will be re- 
ceived. The law of a foreign country, if 
written, can be proved htjre only by the pro- 
duction of some authenticated copy; if unwrit- 
ten, then by the parol evidence of a witness of 
competent skill. As to taking evidence here 
in matters pending before foreign tribunals, see 
19 (fe 20 Viet. c. 113. 

Foreign Enlistment Act, the 59 Geo. III. 
c. 69, which enacts that, if any natural born 
subject of Great Britain (without license ob- 
tained under the royal sign manual, or by order 
in council, or by proclamation) shall accept 
any military commission, or enlist as a soldier 
or a sailor in any foreign service, or shall go to 
any foreign country with an intent so to enlist, 
or shall endeavour to procure any other person 
so to enlist ; and if any persomwithin the realm 
shall fit out any armed vessel for the service of 
any foreign state, or shall issue any commission 
for any such vessel, or shall alter the number 
of guns of such vessel, or be concerned in aug- 
menting the force of any foreign armed vessel 
arriving in this country ; such offenders shall 
be guilty of a misdemeanor, and may be 
punished with fine or imprisonment, or both. 
A ship having on board such a person may be 
prevented from proceeding on her voyage ; and 
the master thereof, if he know that such a per- 
son is on board, may be fined 50^. for every 
such person. See the proclamation gazetted 
May 14, 1860, as to the non-interference of 
British subjects in the war between the States 
of America. 

Foreign Lotteries. See 6 & 7 Wm. IV. 
c. 66, and 8 & 9 Viet. c. 74. 

Foreign plea, a plea objecting to the juris- 
diction of a judge, on the ground that he has 
not cognizance of the subject matter of the suit. 

Foreigners, aliens. They are amenable to 
our laws whilst residing amongst us, and it is 
no defence for a foreigner charged with a crime 
committed in England, that he did not know 
he was doing wrong, the act not being criminal 
in his own country. — B. v. Esop. 7 C. ^ P. 
456. As to the enlistment of foreigners in Her 
Majesty’s forces, see 18 Viet. c. 2. 
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Fore^ Funds. See Funds. 

Forejudge! [fr. forisjudicatio, Lat.], a judg- 
ment whereby a person is deprived of, or put 
by, the thing in question. To be forejudged 
^the court is when an officer or attorney of any 
court is expelled the same for some offence, or 
for not appearing to an action. 

Foreman, the presiding member of a jury. 

Forensic, belonging to courts of justice. 
Forensio Medicine, the science which ap- 
plies the principles and practice of the different 
branches of medicine to the elucidation of 
doubtful questions in a court of justice. It 
comprehends, in a more extensive sense, medi^ 
cal police^ or those medical precepts which may 
prove useful to the legislature or the magis- 
tracy. This science is also termed medical 
jurisprudence^ legal medicine^ and state medicin^. 
Consult the works of Taylor, Guy, or Beck, on 
the subject. 

Foreschoke [derelictum, Lat.], forsaken ; 
disavowed. 

Forest [fr. foresta^ Ital.], an incorporeal 
hereditament, being the right or franchise of 
keeping, for the purpose of venary and hunting, 
the wild beasts and fowls of forest, chase, park, 
and warren (which means in effect all animals 
pursued in field sports), in a certain territory 
or precinct of woody ground and pasture set 
apart for the purpose, with laws and officers of 
its own, established for protection of the game. 
Manw. For, Laws, The Charta de Foresta^ 
confirmed in Parliament 9 Hen. III. disaf- 
forested many forests unlawfully made. Some 
of the royal forests still exist, as New Forest in 
Hampshire, Windsor, and Richmond. 

A forest is, in general, a royal possession, 
though it is capable of being vested in a sub- 
ject. A forest is a right which the owner 
thereof (whether sovereign or subject), may 
have either in his own lands or tlie lands of 
another, differing from other incorporeal here- 
ditaments, which are rights exercised over 
another’s lands. The owner of a forest is also 
considered (notwithstanding the general rule, 
that title cannot be made to things feroe na- 
turoe) as having a qualified property in the 
wild animals of chase and venary there found, 
as long as they continue therein. — 1 Step, Com, 
673. 

Forest Courts, fallen into absolute desuetude. 
They were instituted for the government of the 
royal forests in different parts of the kingdom, 
and for the punishment of all injuries done to 
the deer or venison, to the vert or greensward, 
and to the covert in which such deer were 
lodged. They consisted of the courts of attach- 
ments, regard, sweinmote^ and justice-seat. The 
court of attachments^ woodmote, or forty days* 
court, was held before the verderors of the 
forest once in every forty days, to inquire into 
all offences against vert and venison. The 
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court of regard, or survey of dogs, held every 
third year, for the expeditation of mastifik. 
The court of eweinmote, held before the ver- 
derors thrice in every year, the sweins or free- 
holders within the forest composing the jury. 
It inquired into the oppressions and grievances 
committed by the officers of the forestland 
tried presentments certified from the court of 
attachments against offences in vert and veni- 
son. The court ofjustice’^seatj held before the 
chief justice in eyre, or chief itinerant judge, 
or his deputy, to hear and. determine all tres- 
passes within the forest, and all claims of fran- 
chise, liberties, and privileges, and all pleas and 
causes whatsoever therein arising. This was 
a court of record ; but since the Revolution, in 
1688, tlie forest laws have ffillen into total 
disuse. — 3 Step, Com. 471 n. 

Forestage, the duty paid to the sovereign 
by a forester. — Encyc, Lond, 

Forestalling the market, buying up mer- 
chandize on its way to market, or dissuading 
persona to bring their goods there, or persuad- 
ing them to enhance the price when there. It 
was deemed an offence against public trade, but 
abolished by 7 & 8 Viet. c. 24. 

Forethought felony, murder. 

Forfang, or Forfepg [fr. /ore. Sax., before, 
and fangen, to buy], the taking of provisions 
from any person in fiiirs or markets before the 
royal purveyors were served with necessaries 
for the sovereign. Also the seizing and res- 
cuing of stolen or strayed cattle from the 
hands of a thief pr of those having illegal pos- 
session of it; also the reward fixed for such 
rescue. 

Forfeiture, a penalty for an offence or un- 
lawful act, or for some wilful omission of a 
tenant of proj^erty, whereby he loses it, toge- 
ther with his title, which devolves upon others. 

Forfeiture results from the following circum- 
stances : 

(1) Treason, misprision of treason, felony, 
murder, praemunire, and striking or threaten- 
ing a judge. 

By attainder, consequent upon actual sen- 
tence in treason, a man forfeits to the crown all 
his lands and tenements of inheritance of free- 
hold tenure, whether fee-simple or fee-tail, and 
all his rights of entry on freehold lands and 
tenements, which he had at the time of the 
offence committed, or at any time afrerwards, 
to be for ever vested in the crown ; and also 
the profits of all freehold lands and tenements 
which he had in his own right for life or years, 
so long as such interest shall subsist. 

By misprision or concealment of treason, the 
profits of lands are forfeited during life. 

By attainder for felony, the offender forfeits 
the profits of aU estates of freehold during life; 
and by attainder for murder, the offender more- 
over forfeits, after his death, all his freehold 
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lands and tenements in fee simple (but not those 
in tail), to the crown for a year, day, and 
waste. 

By prasmunirej which see. 

By striking any person in the Superior Courts 
at Westminster, or drawing a weapon upon a 
jii dgn g there presiding, the offender forfeits the 
profits of his lands during his life. 

It is to be observed that copyholds, as well 
for treason as murder, are forfeited to the lord, 
and not to the crown. 

The forfeiture begins from the day of the 
commission of the treason, so as to nullify all 
intermediate sales, incumbrances, and transfers. 
By 5 & 6 Edw. VI. c. 11, the wife of a man 
attainted of treason forfeited her dower. 

A person sometimes executes a conveyance 
of his realty in order to avoid a forfeiture ; it 
is almost needless to remark that .such a con- 
veyance is fraudulent, and absolutely void. 

The royal pardon converts the oflender into 
a new man, freeing him from all penalties and 
forfeitures relating to the offence forgiven. 

(2) Conveyance contrary to law, as trans- 
ferring a freehold to an alien, who may take 
lands, but cannot hold them ; wherefore upon 
office found the crown is entitled to the land. 

, (3) Alienation in mortmain, or to any kind 
of corporation (which was supposed to hold 
property in a dead hand locked up from all 
change or transfer), was prohibited under pain 
of forfeiture to the lord. The crown may, how- 
ever, grant a license, which will avoid this for- 
feiture. — 7 & 8 Win. III. c. 37 ; 3 & 4 Viet. 
c. 60; and 6 & 7 Viet. c. 37, s. 12. 

(4) Disclaimer, which is a tenant’s denial of 
his landlord’s title, either by refusing to pay 
rent, or denying any binding obligation to pay 
it, or by setting up a title either in himself or 
any other person. This operates a forfeiture 
of all interest in such tenant. Before the 
8 & 9 Viet. c. 106, if a tenant of a particular 
estate attempted to pass by feoffment a larger 
interest in the property than he possessed, it 
would have caused a forfeiture of his estate ; 
but this act (s. 4) has converted a feoffment 
into an innocent conveyance, wdiich only trans- 
fers that interest which a tenant may lawfully 
transfer, so that this kind of forfeiture is alto- 
gether exploded. 

(5) Breaches of covenants or conditions con- 
tained in a lease or other instrument, when it 
is expressly stipulated that they shall occasion 
forfeiture ; however, a forfeiture, under these 
circumstances, may be waived by the person 
entitled to take advantage of it, either by his 
express declaration, or by any act inconsistent 
with it, or admitting a continuing tenancy, as' 
by receiving rent accrued due since the breach, 
or distraining for the same, or by encouraging 
the tenant to make subsequent improvements ; 
but he must have fully known of the act of for- 


f^ture at the time of waiver, otherwise it will 
be no waiver. Subsequent breaches are not 
waived by a prior act of dispensation. 

(6) Waste, which is a lasting damage to the 
freehold and inheritance. Waste is now seldom 
insisted on as a forfeiture, but is redressed by 
an action for damages occasioned by it. 

(7) Breach of copyhold customs. 

(8) Bankruptcy and Insolvency: which shifts 
the title of the insolvent to his assignees for the 
the benefit of creditors. 

Besides the grounds of forfeiture mentioned 
above, there are two, which obtain in eccle- 
siastical property,* viz. : (1) lapse; and (2) 
simony. 

As to the power of Courts of Common Law 
to relieve against forfeiture incurred by non- 
payment of rent, or breach of covenant to insure 
against loss or damage by fire, see C. L. P. A. 
1860; 23 & 24 Viet. c. 126; and Aeeident^ 
ante., p. 17. 

Forfeiture of Marriage, an ancient writ 
which lay against him who, holding by knight’s 
service, and being under ag^ and unmarried, 
refused to marry the woman whom the lord 
oflered him without his disparagement, and 
married anotlier. — F. N. B. 431 ; lieg. Orig. 
163. 

Forgabulum, or Forgavel, a quit- rent; a 
small reserved rent in money. 

Forgery [ir. forger^ Fr., or fingoj Lat.], the 
erimen falsi, or the false making or alteration of 
an instrument, which purports on the face of it 
to be good and valid for the purposes for which it 
was created, with a design to defraud. 

The offence of forgery was at common law 
a misdemeanor, but certain forgeries were by 
statute made felonious. Many ofthe.se statutes 
were consolidated by 1 1 Geo. IV, and 1 W. IV. 
c. 66, which is now repealed, and the statute 
law of England and Ireland has been consoli- 
dated and amended by 24 & 25 Viet. c. 98. 
See as to the forgery of the Great Seal, Privy 
Seal or Privy Signet, the Sign-Manual, the 
Seals of Scotland or the Great Seiil of Ireland 
(s. 1) ; transfers of stock, &c,, and powers of 
attorney relating thereto, or attestation to such 
powers (ss. 2, 4) ; false entries in books of the 
public funds (s. 5) ; clerks of banks making out 
false dividend warrants (s. 6) ; forgery of India 
bonds (s. 7); of Exchequer bills, bonds, deben- 
tures, &c. (s. 8) ; of bank notes, bank bills, &c. 
(s. 12) ; of deeds, bonds, wills, bills of exchange 
or promissory notes, orders or receipts, &c. for 
money or goods (ss. 20—23); of debentures 
(s. 26) ; of proceedings of courts of record, copies 
of certificates, process of courts not of record, 
and instruments made evidence by statute 
(ss. 27,. 28, 29) ; of court rolls (s. 30) ; of 
registers of deeds (s. 31) ; of orders of justices, 
recognizances, affidavits, &c. (s. 32) ; of name 
of accountant-general or of any officer of any 
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court, or of officer of Banks of England and 
Ireland (s. 33) ; of marriage licenses or certifi- 
cates (s. 35) ; of registers of births, marriages, 
deaths, or burials (ss. 36, 37). The statute 
^also provides for the punishment of numerous 
offences which, though not amounting to 
forgery, fiicilitate, or are steps towards the 
commission of, that crime, or are of a somewhat 
similar nature, e. g. : the false personation of 
owners of stock, &c., and transferring stock or 
receiving dividends (s. 3) ; making plates in 
imitation of those used for Exchequer bills, &c. 
(s. 9) ; making paper in imitation of that used 
for Exchequer bills (s. 10) ; having in posses- 
sion paper, plates, dies, &c., used for Exchequer 
bills (s. 11) ; purchasing or receiving forged 
bank notes, bank bills, &c. (s. 13) ; making 
or having in possession moulds for making 
paper, or paper with certain marks thereon 
similar to those on the notes of the Banks of 
England or Ireland, or of other banks (ss. 14, 
15, 18) ; engraving on plates any tiling pur- 
porting to be a note or part of a note of such 
banks, or any words, figures, &c. resembling 
the words, figures, &c. upon such notes, or 
having in possession such plates (ss. 1C, 17); 
engraving on plates, notes, or parts of notes, 
purporting to be the notes, &c. of foreign states, 
or having in possession .such plates, or uttering 
or having impressions of such plates (s. 19) ; 
drawing, making, accepting, endorsing, or 
signing bills, notes, and receipts, &c. without 
authority (s. 21) ; obliterating crossings on 
cheques (s. 25) ; falsely acknowledging recog- 
nizances (s. 34) ; demanding property on forged 
instnimeiits (s. 38). 

The 9 Geo. IV. c. 32, provided (even before 
the late change of law, by which interested 
parties are now allowed to be competent wit- 
nesses) that the party whose name is forged 
may be a witneas to prove that the writing is 
not his. But proof of fdrgery by comparison 
of handwriting is not admissible. 

It is not necessary to set forth a copy or a 
fac simile of the forged instrument in the in- 
dictment, a description of it being sufficient. 
Nor to allege or prove an intent to defraud a 
particular person. — 24 & 25 Viet. c. 98, ss. 42, 
44. The capital punishment, in all cases 
of forgery, is abolished, and the punishment is 
now penal servitude, the length of which varies 
according to the nature of the offence, from life 
to three years, or imprisonment for not more 
than two years. See Roscoe's Crim. Evid. 466, 
et seq. 

The following is a list of statutes, many of 
which are either specially or virtually repealed, 
containing provisions against forgery in par- 
ticular cases 

Forgery as to Records^ &c, : 8 Kich. II, o. 4 ; 

8 Hen. VI. c. 12 ; 2 & 3 A.nne, c. 4; 5 & 6 
V Anne, o. 18 ; 7 Anne, c. 20 8- Geo. II. o« 6 ; 


52 Geo. m. c. 143 ; 1 & 2 Viet. c. 94 ; 14 & 15 
Viet. c. 99, s. 17. 

As to Public Funds and Stocks : 9 Geo. L 
c. 12 ; 35 Geo. III. c. 66 ; 37 Geo. III. c. 46 ; 
48 Geo. III. 0. 142 ; 49 Geo. Ill, c. 64 ; 52 
Geo. III. c. 129 ; 5 Geo. IV. c. 53 ; 10 Geo. IV. 
cc. 24, 50 ; 5 Viet. c. 8 ; 6 <fe 6 Viet. c. 66. 

As to Securities of Public Companies : 9 
Anne, c. 21; 6 Geo. I. cc. 4, 11, 18; 39 
Geo. III. c. 83 ; 1 Wm. TV. c. 66. 

As to Stamps : 10 Anne, c. 19; 12 Anne, st. 2, 
c. 9 ; 3 Geo. 1. c. 7 ; 6 Geo. I. c. 4 ; 4 Geo, III. 
c. 37 ; 13 Geo. HI. cc. 52, 56 ; 24 Geo. III. 
sess. 2, c. 53 ; 52 Geo. HI. c. 143 ; 54 Geo. HL 
cc. 133, 144; 55 Geo. III. c. 184; 1 Geo. IV. 
c. 58 ; 5 Geo. IV. c. 52 ; 7 & 8 Geo. IV. c. 28 ; 
9 Geo. IV. c. 18 ; 2 & 3 Wm. IV. c. 120 ; 3 & 4 
Wm. IV. c. 97 ; 6 & 7 Wm. IV. c. 69 ; 3 & 4 
Viet. c. 96 ; 4 & 5 Viet. c. 58 ; 5 <& 6 Viet, 
c. 35 ; 6 & 7 Viet. c. 86 ; 7 Viet. c. 19 ; 7 <& 8 
Viet. c. 22 ; 14 & 15 Viet. c. 99, s. 17. 

As to OJJieial Documents : 2 & 3 Anne, c. 4 ; 
12 Geo. I. c. 32 ; 4 Geo. II. c. 18 ; 32 Geo. II, 
cc. 14, 55; 23 Geo. III. c. 70; 42 Geo. III. 
c. 116; 46 Geo. III. cc. 45, 69, 75, 76; 48 
Geo. III. c. 82 ; 50 Geo. III. c. 41 ; 52 Geo. III. 
c. 143; 53 Geo. III. c. 151 ; 54 Geo. III.ee. 133, 
151 ; 57 Geo. III. c. 34 ; 1 Geo. IV. c. 35 ; 
3 Geo. IV. c. 86 ; 5Geo. IV. c. 113 ; 6 Geo. IV. 
cc. 78, 113 ; 7 Geo. IV. c. 16 ; 7 & 8 Geo. IV. 
cc. 28, 53 ; 10 Geo. IV. cc. 24, 50 ; 11 Geo. IV. 
and 1 Wm. IV. c. 20; 2 Wm. IV. cc. 16, 34; 
2 & 3 Wm. IV. cc. 1, 106, 120, 125; 3 & 4 
Wm. IV. cc. 51, 97 ; 4 & 5 Wm. IV. c. 15; 
5 & 6 Wm. IV. dc. 24, 45, 51 ; 6 & 7 Wm. IV. 
cc. 5, 85, 86 ; 7 Wm. IV. & 1 Viet. cc. 23, 86 ; 
1 Viet. c. 36, s. 34 ; 2 3 Viet. c. 51 ; 3 & 4 

Viet. cc. 92, 96 ; 5 Viet. c. 8 ; 5 & 6 Viet, 
cc. 35, 66 ; 6 & 7 Viet. c. 86 ; 7 Viet. c. 19 ; 
8 & 9 Viet. c. 113 ; 12 & 13 Viet. c. 106, s. 273; 
14 & 15 Viet. c. 99, s. 17 ; 16 & 17 Viet. cc. 2, 
131, s. 52; 18 & 19 Viet. c. 42. 

Forinsecum manerium, that part of a manor 
which lies without the town, and is not included 
within the liberties of it. — Paroch. Antiq. 351. 

Forinseoiun servitium, the payment of ex- 
traordinary aid. — Ken. Glos. * 

Forinsecus, outlawed, or on the outside. 

Forisbanitus, banislied. — Mat. Par. 1245. 
Forisfacerey i. e. extra legem seu consuetudinem 
facere. — Co. Litt. 59. — (Forisfacere, i. e. to do 
something beyond law or custom.) 

Forisfactura, forfeit. , 

Fonsfamiliatioii, the putting a person into 
the possession of land in his father’s lifetime.— 
1 ReeveSy 110. 

Forler-land, land in the diocese of Hereffird, 
which had a peculiar custom attached to it, but 
which has been long since disused, although 
the name is retained. — But. Surv. 56. 

Forma legalis forma esseattolts— 10 (?a. 100. 
(Legal form is essential form.) 
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Fomnd, non ohservatd infertur adnullatio 
actus. — 12 Co. 7. — (Form not being observed, a 
nullity of the act is inferred.) 

Pormalities, robes worn by the magistrates 
of a city or corporation, &c., on solemn occa» 
fiions. — Encyc. Lond. 

Formedon, a writ in the nature of a writ of 
fight, which was the remedy for a tenant-in~tail 
on a discontinuance. It was of three kinds : 
(1) In descender; (2) in remainder; (3) in 
reverter. — 3 Reeves., 4. Abolished by 3 & 4 
Wm. IV. c. 27, s. 36. 

Formella, a certain weight of above 70 lbs., 
mentioned in 51 Hen. III. 

Formulary, a form, a precedent. 

Fomagium [fr. fournage^ Fr.], the fee taken 
by a lord of his tenant, who was bound to bake 
in the lord’s common oven (m fumo domini ) ; 
or for a permission to use his own. — Plac. 
Pari. 18 Edw. I. 

Fornication, the act of incontincncy in single 
persons ; if either party be married, it is adul- 
tery. The Spiritual Court takes cognizance of 
the offence, and-by 27 Geo. III. c. 44, the suit 
must be instituted within eight months, and 
not at all after the marriage of the parties 
offending. 

Forprise, an exception or reservation ; also 
an exaction ; or a taking beforehand. 

Forsohel, a strip of land lying next to the 
hi^way. 

Forschoke, forsaken. 

Forses [catatudee^ Lat.], waterfalls. — Cam. 
Brit. 

Forspeaker, an attorney ‘or advocate in a 
cause. — Blount. 

For-speca, For-spreca, prolocutor, para- 
nymphus. — Anc. Inst. Eng. 

Forstellarius est pauperum depressor ^ et to- 
tius communitatis et pat?'ice publiciis immicus . — 
3 Inst. 196. — (A forestaller is an oppressor of 
the poor, and a public enemy of the whole 
community and country.) 

Fortalioe, a fortress or place of strength, 
which anciently did not pass without a special 
grant. — 11 Hen. VII. c. 18. 

Forthcomil^, action of^ a process in the 
nature of a foreign attachment. — Scotch Law. 

Forthwith, when a defendant is ordered to 
plead forthwith^ he must plead within twenty- 
four hours. When a statute enacts that an act 
is to be done * forthwith,’ it means that the act 
is t(^be done within a reasonable time. — 1 Chit. 
Arch. Prac. by Pren. 161. See Instanteb. 

Fortia, power, dominion, or jurisdiction.— 
Leg. Hen. I. c. 29. 

Fortifloatioxis. Acts for defraying the ex- 
penses of constructing fortifications for the pro- 
tection of the Royal Arsenals and Dockyards, 
and the ports of Dover and Portland, and of 
erecting a central arsenal. — 23 & 24 Viet. 
o. 109, and 25 & 26 Ftc^ c. 7^. See also 


23 & 24 Viet. c. 112, * An act to make better 
provision for acquiring lands for the defences 
of the realm.* 

Fertility, a ft}rtified place ; a castle ; a bul- 
wark. 

Fortior est custodia legis quam hominis . — 2 
Rol. Rep. 326. — (The custody of the law is 
stronger than that of man.) 

Fortior et cequior est dispositio legis quam 
hominis. — Co. Litt. 234. — (The disposition of the 
law is stronger and more equal than that of man.) 

Fortlett, a place or fort of some strength; a 
little fort. — 0. N. B. 45. 

Fortuna, treasure-trove. 

Fortunam faciunt judicem. — Co. Litt. 167. 
(They make fortune a judge.) 

Fortune-tellers, persons pretending or pro- 
fessing to tell fortunes ; are punishable as rogues 
and vagabonds.— 5 Geo. IV. c. 83, s. 2. 

Fortunium, a tournament or fighting with 
spears; and an appeal to fortune therein,— 
Mat. Par. 1841. 

Forty-days’ Court, the court of attachment 
in forests, or wood-mote court. See Forest. 

Forum, a court ; the court to the jurisdiction 
of which a party is liable. Forum competens^ 
a court having jurisdiction over the suit ; forum 
incompetens^ a court not having such juris- 
diction. 

Forum originis [Lat.], the court of the 
country of a man’s domicile by birth. 

Forwarding Merchant, a person who re- 
ceives and forwards goods, taWng upon himself 
the expenses of transportation, for which he 
receives a compensation from the owners, but 
who has no concern in the vessels or wagons 
by whicli they are transported, and no interest 
in the freight, and is not deemed a common 
carrier ; but he is a mere warehouseman and 
agent. — Story's Bailments^ 509. 

Fossa, a ditch lull of water, wherein women 
committing felony were drowned ; also a grave. 
See Furca. 

Fossagium, the duty levied on the inhabi- 
tants for repairing the moat or ditch round a 
fortified town. . 

Foss way [fr. fossusf Lat., digged], one of 
the four ancient Roman ways through England. 
Trevisa describes it thus: ‘The first and 
gretest of the foure weyes is called fosssy and 
stretcheth oute of the south into the north, 
and begynneth from the corner of Comewaille, 
and passeth forth by Devenshyre, by Somersete, 
and forth besides Tetbury, upon Cotteswold, 
beside Coventre, unto Leycester, and so forth, 
by wylde pleynes towards Newerke, and endeth 
at Lincoln.’ — Polychrony 1. 1, c. xiv. 

Fosterland, lands allotted for the mainten- 
ance of a person. 

Fosterlean, the remuneration fixed for the 
rearing of a foster-child. 

Foigdar, Fojedar, Phousdar, Fogedar, 
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imder the Mogul government a magistrate of 
the police over a large district, who took 
cognizance of all criminal matters within his 
jurisdiction, and sometimes was employed as 
receiver-general of the revenues. — Indian, 

* Foi\jdarry, the office of a Foujdar, 

Foi\jdaxry>ooiirt, a tribunal for, administer- 
ing criminal law. — Indian. 

Foundation, the founding or building of a 
college or hospital. The incorporation of a 
college or hospital is the very foundation ; and 
he who endows it with land or other property 
is the founder. 

Foundling-hospitals, charitable institutions 
which exist'in most . countries, for taking care 
of infants forsaken by their p{u*ents, such being 
generjilly the offspring of illegal connections. 
Fourcher, to divide. 

Fourching, the act of delaying legal pro- 
ceedings. 

Fourierism. Of all the forms of Socialism, 
that commonly known as Fourierism, manifests 
the greatest skill in its construction, and the 
greatest foresight of objections. This system 
does not contemplate the abolition of private 
property, nor even of inheritance ; on the con- 
trary, it avowedly takes into consideration, as 
an element in the distribution of the produce, 
capital as well as labor. It purposes that the 
operations of industry should be caiTicd on by 
associations of about two thousand members, 
combining their labor on a district of about a 
square league in extent, under the guidance 
of chiefs selected by themselves. In the dis- 
tribution a certain minimum is first assigned 
for the subsistence of every member of the 
community whether capable, or not, of labor. 
The remainder of the produce is shared in cer- 
tain projxjrtions, to be determined beforehand, 
among the three elements — labor, capital, and 
talent. The capital of the community may be 
owned in unequal shares by different members, 
who would in that case receive, as in any other 
joint-stock company, proportional dividends. 
The claim of each person on the share of the 
produce apportioned to talent is estimated by 
the grade or rank which the individual occupies 
in the several groups of laborers to which he 
or she belongs ; these grades being in all cases 
cpnferr'ed by the choice of his or her com- 
panions. The remuneration, when received, 
would not of necessity be expended or enjoyed 
in common ; there would be separate menages 
for all who preferred them, and no other com- 
munity of living is contemplated, than that all 
the members of th^ association should reside 
in the same pile of buildings, for saving of 
labor and expense, not only in building but 
in every branch of domestic economy ; and in 
order that, the whole buying and selling opera- 
tions of the community being performed by a 
single f^ent, the enormous portion of the pro- 


duce of industry, now carried off by the profits 
of mere distribution, might be reduced to the 
smallest amount possible. — 1 MilVs Pol. Eco. 
260. 

Foutgeld. See Footoeld. 

Fowls of warrexL According to Coke they 
are the partridge, quail, rail, pheasant, wood- 
cock, mallard, heron, (&c. According to Man- 
wood they are the 23heasant and partridge only. 
Co. Litt. 233 a ; Manw. 95. 

Fox’s Act, 32 Geo. III. c. 60, which secured 
to juries, upon the trial of indictments or infor- 
mations for libel, the important right of pro- 
nouncing a general verdict of guilty or not 
guilty upon tlie whole matter in issue, and 
were no longer bound to find a verdict qf 
guilty on proof of the publication of the paper 
charged to be a libel, and of the sense ascribed 
to it in the indictment or information. 

Foy [ir.foi^ Fr.], faith; allegiance. 

Fraction of a day, the law makes no fraction 
of time, but in cases of necessity and for the 
purposes of justice ; when, therefore, a thing is 
to be done upon one day, all tliat day is allowed 
to do it in. 

Fractitiiim, arable land. 

Fractura navium, wreck of shipping at sea. 

Frampole, profitable, sed qu. 

Franchilanns, affreeman. 

Franchise, an incorporeal hereditament, 
synonymous with liberty. A royal privilege or 
branch of the Crown’s prerogative, subsisting 
in the hands of a subject. It arises either from 
royal grants, or from prescription, which pre- 
supposes a grant. * The kinds are almost infinite, 
but the principal are bodies-corporate, tlie right 
to hold court-leets, fairs, markets, ferries, forests, 
chases, parks, warrens, fisheries. The remedy 
for disturbance is an action on the case. 

Also, the right of voting at an election for a 
member of parliament. 

Franchise Prisons, abolished by 21 & 22 
Viet. c. 22. 

Francigena, a foreigner. 

Era?icu8 bancus ; consuetudo est quod uxores 
maritorum defvnctorum habeantfrancum bancum 
suvm de tef'ris socknianorum tenentium nomine 

dotis. — Co. Litt. 110 (Free-bench; it is a 

custom that wives of deceased husbands have 
their free-bench from the lands held in socage 
in the name of dower.) 

Frangenti Jidem,fdes frangatur eidem . — (Let 
faith be broken to him who breaketh faith.) * 

Frank, a letter upon which no postage was 
payable. Members of parliament, peers, &c., 
formerly had the privilege of franking their 
letters. It was abolished upon the introduc- 
tion of the penny postage by d & 4 Viet, 
c. 96. 

Frank-almoigne, free alms. A spiritual 
tenure whereby religious corporations, aggre- 
gate or sole, held lands of the donor to them 
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and their successors for ever. They were dis- 
charged of all other except religious services, 
and the trinoda necessitas> It differs from 
tenure by divine service, in that the latter re- 
quired the performance of certain divine ser- 
vices, whereas the former, as its name imports, 
is free. This tenure is expressly excepted in 
the 12 Car. II. c. 24, s. 7, and therefore sub- 
sists, in some few instances, at this day. 

Frank-bank. See Fuee-bench. 

Frank-chase, a liberty of free chase. 

Prank-fee, freehold lands exempted from all 
services, but not from homage. 

Prank-ferm, lands or tenements changed in 
the nature of the fee by feoffment, &c., out of 
knight service, for certain yearly acknowledg- 
ments. — Britton^ c. Ixiv. 

Prank-fold. See Foldage. 

Prank-law, the benefit of the fee and com- 
mon law of the land. 

Pranklin, a steward ; a bailiff of land. 

Prank-marriage [in lihero maritagio^ Lat.], 
a species of entailed estates, now grown out of 
use, but still capable of subsisting. 

When tenements are given by one to another, 
together with a wife, who is a daughter or cousin 
of the donor, to hold in frank-marriage, the 
donees shall have the tenements to them and the 
heirs of their two bodies begfitten, i. e. in sj)ecial 
tail. For the vrord frank-inarriage^ ex vi ter- 
mini^ both creates and limits an inheritance, 
not only supplying words of descent, but also 
terms of procreation. The donees arc liable to 
no service except fealty, and a reserved rent 
would be void, until the fourth degree of con- 
sanguinity be past between the issues of the 
donor and donee, when they were capable by 
the law of the church of intermarrying. — Litt. 
8. 19. 

Prank-pledge, a surety to the sovereign for 
the good behaviour of freemen. Living under 
frank-pledge has been termed living under law. 
Fleta, i. 47. See Leet. 

Prank-tenement [liberum tenementum^ Lat.], 
a freehold estate. 

Prassetum, a wood or wood-ground where 
ash-trees grow. — Co. Litt, 4 b. 

Prater consangumeus, a brother by the 
father’s side. 

Frater fratri uterino non succedet in liwredi- 
tate patemd . — (A brother shall not succeed 
an uterine brother in the paternal inheritance.) 

This maxim is now superseded ; for, by 3 & 4 
Wm. IV. c. 106, s. 9, it is enacted that the half- 
blood shall inherit next after any relation in the 
same degree of the whole blood and his issue, 
where the common ancestor is a male, and ne^ 
after the common ancestor where a female, so 
that the brother of the half-blood, on the part 
of the father, shall inherit next after the sisters 
of ^6 whole blood on the part of the fiither and 
thevr idsue, and the brqther of the half-blood on 


the part of the mother, shall inherit next after 
the mother. 

Prater nntricius, a bastard brother. 

Prater uterinus, a brother by the mother’s 
side. 

Pratemities, bodies corporate. 

Pratres ooxgiirati, sworn brothers, or com- 
panions for the defence of their sovereign, or 
for other purposes. 

Pratriage, a younger brother’s inheritance. 
Pratricide, the killing of a brother or sister. 

Praud, all deceitful practices in defrauding 
or endeavouring to defraud another of his known 
right, by means of some artful device, contrary 
to the plain rule of common honesty. It is 
condemned by the common law, and pimish- 
able according to the heinousness of the of- 
fence. 

Lord Hardwickehas enumerated five species 
of fraud ; 1st, frauds arising from facts and cir- 
cumstances of imposition, which is the plainest 
case ; 2nd, fraud may be apparent from the in- 
trinsic value, and subject of the bargain itself, 
such as no man in his senses, and not under 
delusion, would make on the one hand, and as 
no honest or fair man would accept on the 
other, which are inequitable and unconscion- 
able bargains, and of such even the common law 
has taken notice ; 3rd, fraud which may be 
presumed from the circumstances and condition 
of the parties contracting; and this goes farther 
than the rule of law, which is, that fraud must 
be proved, not presumed ; but* it is wisely es- 
tablished in the Court of Chancery, to prevent 
taking suiTeptitious advantages of the weak- 
ness or necessity of another, which, knowingly 
to do, is equally against conscience as to take 
advantage of his ignorance ; 4th, fraud may be 
collected or inferred in the consideration of a court 
of equity, from the nature and circumstances of 
the transaction, as being an imposition and 
deceit on other persons not parties to the fraudu- 
lent agreement; and 5th, fraud in what are called 
catching bargains with heirs, reversioners, or 
expectants in the lifetime of the parents, which 
indeed seem to fall under one or more of the 
preceding heads. 

It is, however, impossible to lay down a 
general definition that shall completely compre- 
hend fraud, and any rule that may be established 
cannot, from the very nature of fraud, be inva^ 
riahle. Fraud is infinite. * Crescit in orbe do- 
lus.^ The ingenuity of mankind is ever anxious, 
ever striving to entangle in its meshes the un- 
wary and the inexperienced, and were courts of 
equity to prescribe the limits of their relief 
against fraud, or to define strictly the species of 
evidence receivable in support ofit, their decrees 
would be ineffectual and continually eluded by 
man’s ever active ingenuity; to afford, therefore, 
complete protection, new principles must be 
created to meet new ^ecies of fraud. 
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Equity has concurrent jurisdiction with 
courts of law in most cases of fraud ; but there 
are a few cases of fraud which are not cogniz- 
able by Equity : — (1) Fraud in obtaining or 
suppressing a will, for if the will be of realty 
the proper tribunal for contesting its validity or 
establishment is a Common Law Court. If in 
the course of a suit the validity of a will be 
impeached, the court will direct an issue devi’‘ 
aavit vel iwn^ for its determSation by a Common 
Law judge and juiy. But if the will be of per- 
sonalty, the Probate Court hiis exclusive juris- 
diction. It may be material to remark, how- 
ever, that though Equity cannot set aside a 
will for fraud, it will convert the person practis- 
ing the fraud, if he claim a benefit under the 
will, into a trustee (at least to the extent of 
such benefit), for the person injured by the 
fraud. (2) Criminal fraud, for penal laws are 
not administrable in the Court of Chancery. 

(3) The Statute Law, 9 & 10 Wm. III. c. 15, 
appears to have ousted the jurisdiction of Equity 
in the case of fraudulent awards, for where the 
submission to arbitration is made a rule of 
^ Common Law Court, such a court has now 
ample authority to set aside such an award, 
upon a motion supported by afiSdavits. And 

(4) general^ where a fraud respects personalty 
and sounds merely in damages, the remedy is 
at law only, especially when an adequate and 
ample reparation can there be made to the in- 
jured party, the ascertainment of damages 
being the pcculiar''province of a jury. 

The following ten general rules govern 
Equity in redressing a fraud : — « 

(1) The rule of law as to fraud is considered 
as a good rule in Equity, i. e. that fraud is never 
to be presumed ; it must be proved either 
expressly, or by necessary implication from the 
intrinsic nature of the transaction. Dolum non 
nisi perspicuis indiciia prohari convenit ; but in 
some cases that may be fi’aud. in Equity (where 
fraud may be established by presumptive evi- 
dence) which is not so at law. Equity will, on 
grounds of public policy, declare void transac- 
tions which have taken place under circum- 
stances where, independently of other considera- 
tions, from the condition of the parties, and the 
difficulty which must exist of obtaining positive 
evidence as to the fairness of the transaction, 
they are peculiarly open to firaud and undue 
influence. 

(2) An impeached deed cannot be supported 
by evidence of considerations wholly dtfiferent 
fix>m those alleged in it. 

(8) A person who enables another to com- 
mit a fraud is himself responsible fi>r its conse- 
quences. 

(4) A married vromaa who commits a 
fraud, renders her properly liable to its conse- 
quences. 

(5) If the principal in a fraud be released^ 


parties who would have been secondarily liable 
cannot be proceeded against. 

(6) A deed cannot be set aside partim for 
fraud ; it must be set aside tn toto, and a fraudu- 
lent deed will frius be set aside, though inno- 
cent persons are interested under it. 

(7) Wherever a contract is void, either by a 
positive law or upon principles of public policy, 
it cannot be confirmed ; but where it is voidable 
only, a deliberate confirmation by the ^rties 
who could have avoided it, will establish its 
validity. 

(8) There is no statute of limitations which 
bars the remedy for a concealed fraud, since no 
length of time can sanctify it, but its redress 
should be sought within six years from the 
knowledge of the facts constituting the fraud, or 
from the time when such knowledge might have 
been acquired by reasonable diligence ; and as 
to fraud relating to realty, relief will be with- 
held, if twenty years have been suffered to 
elapse from the acquisition of its knowledge. 

(9) The remedy for fraud does not die with 
the person, but relief may bo obtained against 
the representative of its deceased perpetrator, 

(10) Equity admits parol evidence to vary, 
alter, or explain written instruments on the 
ground of accident, mistake, or fraud. It is an 
exception to the rule* excluding the reception 
of verbal evidence against written agreements. 
But it is obvious, that the exception and also 
the rule stand upon the same ground of policy, 
the suppression of fraud and the promotion of 
general good faith and confidence. 

If an instrument be obtained from persons 
ignorant of their rights, but whose ri^ts are 
known to the party obtaining the instrument, a 
court of ^equity will relieve, even though no 
fraud or imposition has been practised. 

Suppressio vert (suppression of truth), orsa^- 
gestio falsi (suggestion of falsehood), in solemn 
conveyances, releases, or agreements, willaflfbrd 
a sufiScient ground for setting them aside. 

There are a variety of cases where a person 
standing by, and by silence contributing to a 
fraud, has been compelled to remedy the mis- 
chief his fraudulent silence has occasioned. 

There is no case where mere inadequacy’ of 
price, independent of other circumstances, has 
been held sufficient to set aside a transaction* 
A bargain may be hard and unconscionable, > 
and yet valid, unless the inadequacy of price is 
such as ^ shocks the conscience,' and amounts in 
itself to conclusive evidence of fraud in 
transaction. 

A voluntary conveyance (unless obtained by 
imapsition or fraud, as from a person of wew 
int^ect), is good against the party mal^g it, 
though cancelled, and against all subsequent 
acts of the donor, whether by deed or will’, 
though the devise be fi>r the payment of debts, 
for the court * will not loose the mttera the parfy^ 
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hath put upon himself ; but he must lie down 
under his own folly.’ But as against purchasers 
as well of equitable as legal estates for a valu- 
able consideration, even where the purchase 
was made with notice of the prior settle- 
ment, and also as against those who where 
creditors at the time of the making of it, 
a voluntary conveyance is void. — 27 Eliz, 
c. 4. 

A settlement, however, though voluntary at 
first, and therefore bad as against creditors and 
purchasers, may afterwards become good, even 
against them ; as, where the object of the set- 
tlement sells to another, or where a father 
settles land on a daughter, and a person marries 
her in confidence of such settlement, in either 
case the settlement may be enforced. 

Although drunkenness is a kind of insanity 
whilst it lasts, yet as it is caused by a man’s 
voluntary act, it is no excuse for crime, and in 
strictness of law a man cannot avoid contracts 
made, or acts done by him, when drunk. 
Courts of equity, however, will relieve from a 
contract made or act done by a person when 
in such a state of drunkenness as to be utterly 
deprived of the use of his reason and under- 
standing, for then there can be no deliberate 
consent, without which no contract or act ought 
to be binding by the 'htw of nature. Indeed 
such a contract would be held void in a court 
of law, at all events if the other party to it was 
aware of the condition of the drunken person. — 
Qore V. Gibson^ 1.3 M. 4" W. 623. 

When a contract is made or act is done by 
a person drunk, but the drunkenness is not such 
as to deprive him entirely of the use of his 
reason and understanding, courts of equity will 
not relieve unless the drunkenness was brought 
about by contrivance or management, or some 
unfair advantage was taken of the intoxication. 
Weakness of mind, if it be not such as to 
render the person non compos^ is not per se suf- 
ficient ground for setting aside an act or con- 
tract, but inasmuch as it renders a person 
liable to imposition, it is a material ingredient 
in ascertaining whether there has been fraud or 
undue influence; and if the nature of the act 
or contraot justify the conclusion that a person 
of weak mind has not exercised a deliberate 
judgment, but that he has been imposed upon, 
circumvented, or overcome by cunning or arti- 
fice, or by undue influence, equity will set aside 
the act or contract. See 1 Fonhl. Eq. ' 67 ; 
Story's Eq. Jurisp. s. 234, et seq . ; Butler v. 
Mulvihillj 1 Bligh, 137. 

Where deeds are set aside for fraud, they 
will generally be permitted to stand ^ a 
security for what is really due. — WhartM v. 
May^ 5 Vea» 59 ; 1 Madd. Brin, of Equity y tit. 

* Fraud.’ 

Fraud, ooustmotive, such acts or contracts 

though not originating in any actual evil 


design, or contrivance to perpetrate a positive 
fraud or injury upon other persons, yet, by 
their tendency to deceive or mislead other 
persons, or to violate public or private confi- 
dence, or to impair or injure the public in- 
terests, are deemed equally reprehensible with 
positive fraud, and therefore are prohibited by 
law, as within the same reason and mischief, 
as acts ^pd contracts originating malo animo. 

Tims in order to prevent injustice and shut 
out all inducement to perpetrate a wrong, cer- 
tain transactions are held to be fraudulent, 
because they are contrary to some general 
policy, or to some fixed artificial legal principle, 
as marriage-brokerage-bonds, and contacts in 
general restraint of trade. Other tranwictions 
again growing out of some special confidential or 
fiduciary relation between the parties, or some 
of them, are watched with especial jea- 
lousy and solicitude, because they afford the 
power and the means of taking undue advantage 
or of exercising undue influence over others : 
such are transactions between parent and child, 
attorney and client, princip^ and agent or 
surety, guardian and war.d, trustee and cestui 
que trust, partners, &c. Others again are of a 
mixed character, combining, in some degree, 
the ingredients of the preceding, with others of 
a peculiar nature ; but they are chiefly pro- 
hibited, because they operate substantially as a 
fraud upon the private rights, interests, duties, 
or intentions of third parties ; or unconscien- 
tiously compromise, or injuriously aflbet the 
private interests, rights, or duties of the parties 
themselves, such as secret compc'sition-deeds, 
voluntary conveyances, &c. — 1 Story's Eq. 
Jurisp. 213. 

Frauds and Peijuries, Statute of 29 Car. II. 
c. 29, c. 3 (a.d. 1677). This famous statute 
is said to have been framed by Sir Matthew 
Hale, Lord Keeper Guilford, and Sir Lincoln 
Jenkins, an eminent civilian. Lord Notting- 
ham used to say of it that * every lino was 
worth a subsidy,’ and it has been said that at 
all events the explanation of every line has cost 
a subsidy, no statute having been the subject 
of so much litigation. ‘ This statute,’ remarks 
Mr. Chancellor Kent, 2 Com. 494, n. c?., ‘ carries 
its influence through the whole body of 
American civil jurisprudence, and is in many 
respects the most comprehensive, salutary, and 
important legislative regulation on record, af- 
fecting the security of private rights.’ 

The main object of the statute was to take 
away the facilities for the commission of fraud 
and the temptation to commit perjury which 
arose from the enforcement of merely Verbal 
obligations, the proof of which depended en- 
tirely upon unwritten evidence. Its principal 
enactments are That parol conveyances, 
leases, &c. of land, unless put in writing and 
signed by the .parties making the same, or their 
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agents lawfully authorised by writing, nhall 
have the effect of leases at wifi only except in 
the case of a lease for not more than three years, 
reserving as rent two-thirds of the annual 
value (ss. 1 & 2). That grants and surrenders 
^all be by deed or writing signed' by the 
party granting or surrendering, or his agent 
authorised by writing (s. 3). That no action 
shall be brought to charge an executor or 
administrator upon any special promise to 
answer damages out of hia own estate ; or to 
charge the defendant upon any special promise 
to answer for the debt, defoult, or miscarriage 
of another person ; or to charge any person 
upon any agreement made upon consideration 
of marriage ; or upon any contract or sale of 
lands, or any interest in or concerning them ; 
or upon any agreement thiit is not to be per- 
formed within one yeiir from the making 
thereof, unless the agreement uj^n which such 
action shall be brought, or some memorandum 
or note thereof, is in writing and signed 
by the party to be charged, or some other 
person thereunto by him hiwfully authorised 
(s, 4). That all declaratk)ns and creations of 
trust, of lands shall be in writing, except 
trusts arising by implication or construction of 
law (ss. 7 & 8). That grants and assignments 
of trusts shall be in writing (s. 9). That 
lands shall be liable to the judgment, &c. of 
cestui que trust, and held free from incum- 
brances of the trUvStees; and trusts, in fee simple, 
shall be assets in the hands of the heirs of the 
cestui que trust (s. 11). That the day of inquiry 
or judgment shall be entered upon the margin 
of the roll, and judgments as against purchasers 
shall only relate to such time (ss. 14 & 15). 
That writs of execution shall bind the pro- 
perty of goods only from the time of their 
deliveiy to the sheriff (s. 16). That ‘ no con- 
tract for the sale of any goods, wares, and mer- 
chandise for the price of 10/. or upwards shall 
be good except the buyer shall accept part of 
the goods so sold, and actually receive the same, 
or give sdhnething in earnest to bind the bargain 
or in part of payment, or that some uote or 
memorandum in writing of the said bargain be 
made and signed by the parties to be charged 
by the contract, or their agents t)|ereunto law- 
fully authorised ’ (s. 17). 

The statute also contained important pro- 
visions as to the making, revocation, <&c. of 
wills devising land, and as to nuncupative 
wills, &c., which have been repealed by the 
Wills Act, 1 Viet. c. 26. 

Fraudulent Conveyances, Statutes against^ 
13 Eliz. c. 5, A.D. 1570, made perpetual by 29 
Eliz. c. 5. It enacts that every conveyance of 
lands, hereditaments, goods, and chattels, or of 
any le^e, rent, common, or other profit or 
charge, out of lands, &c. by writing or other- 
wise and every bond, suit, judgment, and ex- 


ecution to be had or made with the intent to 
definud creditors or others of their actions, 
suits, debts, accounts, damages, penalties, for- 
feitures, heriots, mortuaries, and reliefs, shall 
be deemed (only as against that person, lus 
heirs, execi^rs, administrators, and assigns, 
whose actions, <&c. are or shall be any way ^s- 
turbed, delayed, or defrauded) to be utterly 
void. 

The 27 Eliz. c. 4, s. 2, made perpetual by 39 
Eliz. c. 18, enacts that every conveyance of 
lands, tenements, or hereditaments whatsoever, 
had or made with the intent and piu*pose to 
defraud and deceive any person or person^^ 
bodies pt>litic or corporate, who shall purchase 
the same, shall be deemed and taken (only as 
against that person or persons, body politic or 
corpomte, his and their heirs, successors, 
e.xecutors, administrators, and assigns), to 
be utterly void, frustrate, and of none effect. 
Provided that the act shall not extend or 
be construed to defeat or make void any con- 
veyance, &c. made for good consideration 
and bond Jide. See Twyne's casCf 1 Smithes 
L. C. 1. 

The deeds which are rendered void by these 
statutes are of two sorts : — (1) Deeds made 
with an express intent to defraud creditors or 
subsequent purchasers.* (2) Deeds made upon 
good but not valuable considerations, which are 
usually cjxlled voluntary conveyances. — lioberts^ 
Essay on Fraud, Conv, 

Fraunc, or Frannke Feme. See Fbank- 

FERM. 

Fraus est celare’ fraudem ,. — 1 Vem. 270.— 
(It is fraud to conceal fraud.) 

Fraus est odiosa et non proBSumenda. — Cro. 
Car. 550. — (Fraud is odious and not to be pre- 
sumed.) 

Fraus et dolus nemtm patrocinari debent.^-^ 

3 Co. 78. — (Fraud ‘and deceit ought not to 
benefit any person.) 

Fraus et jus nunquam cohabitant.'— -Wing, 
680. — (Fraud and justice never dwell together.) 

Fraus latet in generalibus. — (Fraud lies hid 
in general expressions.) 

Fraus legis (fraud of law), using legal pro- 
ceedings with a felonious purpose. 

Fraus meretur fraudem.— ‘Plow. 100.— 
(Fraud merits fraud.) 

Fraxinetum, a wood of ash trees.— Co. Xt//. 

4 A 

Fray. See Affray. 

Fred, peace. 

Fredstole, or Fridstoll, sanctuaries, seats of 

peace.— Camden. 

Frednm, a composition anciently paid by a 
criminal to be freed firom prosecurion, of whldi 
the third part was lodged in the Exchequer. 

Fredwit, a liberty to hold courts and make 
amerciaments. 

Free-bendi \sede8 Hhera, Lat.3» ^ widow-s 

c c 2 
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dower out oif copyholds to which she is entitled 
by the custom of some manors. It is regarded 
as an excrescence growing out of the husband’s 
interest) and is indeed a continuance of his 
estate. 

The t&nxL freebcnch is equally jppplicable to 
the estate which, by the custom of some manors, 
a husband takes in his wife’s copyhold lan^ 
after her death, and anciently it was indiscri- 
minately applied to that and to the widow’s 
dower, but now the estate of the husband is 
called his curtesy, while the term freebench is 
confined to that of the widow. The etymology 
of the word may be thus traced. Upon a 
wife or husband acceding to the estate, upon 
the death of a deceased husband or wife, she or 
he immediately became a tenant of the manor, 
and entitled to sit on the homage as one of the 
pares curies^ and hence was called a bencher. 

Since freebench is only claimable by special 
custom, the estate which a widow is to take, 
both as to its quantity, quality and duration, 
must be such as the custom prescribes. It is 
generally a third for her life, as at common law, 
but it is sometimes a fourth part only, and 
sometimes but a portion of the rent. In many 
manors, the wife takes the whole for her life, in 
others she takes the inheritance. Frequently 
the customary right is Q.'dfrante vicluitate^ and in 
some cases it is confined to her chaste widow- 
hood. In the manors of East and West Em- 
borne, and the manor of Chadleworth in 
Berkshire, the widow, if found guilty of incon- 
tinency, loses her freebench, unless she comes 
into court, riding backwards upon a black ram, 
repeating certein ridiculous words. (See Copy- 
hold.) The same custom prevails in tlxe manor 
of Torre in Devon. 

Freebench diflbrs fix)m dower at the common 
law, in that the former, unless the particular 
custom declares it to be otherwise, does not 
attach, even in right, till the actual decease 
of the husband ; whereas the right to dower at 
the common law attaches immediately on mar- 
riage, and the widow is entitled to dower in 
lands of which the husband was seised at any 
time during the coverture. As the right of the 
wife to freebench does not attach till the hus- 
band’s death, any alienation by him alone, to 
take effect in his lifetime, though without the 
concurrence of the wife, whether it be by sur- 
render in court, by forfeiture, or in consequence 
of enfranchisement, effectually bars the claim 
of the widow. And even if the husband make 
a lease for years, though by license of the 
lord, the widow shall not avoid it. But in this 
case, it must be remarked that her claim to 
freebench is not defeated by reason of the 
husband’s not dying seised (though it should 
Iteem to be so urged in some of the books), as 
he would most indisputably die seised in the 
pi^aent instance, he being the copyholder, and 


not the lessee, and moreover the poss^ion of 
the lessee at common law should be the posses- 
sion of the lessor; and, therefore, it should 
seem that the widow would not in this case be 
barred only quoad the lease, and consequently 
be entitled on its expiration. By special 
custom, however, the widow shall have her 
freebench, notwithstanding such lease, though 
without prejudice to it, she receiving the rent, 
&c. And if the husband contract for the sale 
of his copyhold, and die without any actual 
surrender, a court of equity will compel the 
widow to relinquish her freebench. A fortiori^ 
if the husband actually surrender, and die 
before the admittance of the surrenderee, she 
shall be barred : for the subsequent admittance 
of the»8urrenderee, though after the death of 
the husband, relates to the time of the sur- 
render, and so precedes the title of the wife. 

So if the hi^band become a bankrupt, and 
die after the execution of the bargain and sale 
by the commissioners, and before the admit- 
tance of the vendee, the widow of the bankrupt 
shall not be entitled to her freebench. 

And as it is so repeatedly said that the 
husband must die seised, at least by relation, 
in order to enable the widow to claim, it may 
be proper here to observe, that there can be no 
disseisin of a copyhold ; and, consequently, 
though a person should enter with strong hand 
into the copyhold premises, yet the copy- 
holder would continue tenant to the lord ; 
and, therefore, if the husband was, before 
such entry^ seised of the premises, he would, 
notwithstanding such entry y continue seised; 
and consequently such entry would not defeat 
the title of the wife. — 2 Wat. Cop. 82, et seq. 

The Dower Act, 3 & 4 Wm. IV. c. 105, 
does not affect equitable copyholds, but only 
freeholds. 

The widow of a purchaser or heir at law, 
who dies before admittance to his copyhold, is 
nevertheless dowable, since the admittance has 
reference back to the contract or ancestor’s 
decease. ^ 

A jointure before marriage, in lieu of dower 
and thirds out of any lands of freehold and 
inheritance, is a bar in equity to freebench, 
which is a ci|^tomary right nomine dotis ; so is 
a devise with the same intent. 

When a widow is dowable by custom, her 
estate has all the incidental qualities of dower 
at common law. Since the wife’s estate is a 
continuation of that of her husband, she holds 
of the lord, and is not in need of admittance, 
except by special custom, or, at least, it will 
be sufficient if she challenge her admittance. 
Admittance, however, is not dispensed with in 
gavelkind lands, or where the widow only takes 
a portion of the husband’s copyhold lands, and 
then the heir must assign her freebench before 
her entry, and be could be compelled to do so by* 
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plaint in the nature of a writ of dower, duly 
levied in the manor court. 

Formerly the remedy for freebench was 
by a plaint in the manor court, which was un- 
affected by 3 & 4 Wm. IV. c. 27, but by the 
Common Law Procedure Act i860, 23 & 24 
Viet. c. 126, s. 26, the plaint is abolished, and 
in lieu thereof an action may be brought by 
writ of summons issuing out of the Court of 
Common Pleas, upon which is to be endorsed 
a notice that the plaintiff intends to declare for 
freebench. 

Free-board, land claimed in some places, 
more or less, beyond or without the fence, said 
to be two feet and a half. — Mon. Ana. t. 2, 
p. 141. 

Free-borough men, such great men dh did 
not engage like the frank-pledge men for their 
decennier. 

Free-ohapel, a place of worship, so called 
because not liable to the visitation of the ordi- 
nary. It is always of royal foundation, or 
founded at least by private persons to whom 
the Crown has granted the privilege. — I Burn's 
E. Tj. 298. 

Free-course, having the wind from a favor- 
able quarter. — Mar. Law, 

Free-fishery, a royal franchise, being the 
exclusive right of fishing in a public river. 
Grants of this description cannot now be made, 
the Great Charter and its confirmations prohi- 
biting it. 

Freehold, one ofthe two chief tenures known 
in ancient times by the phrase * tenure in free 
socage,’ and the only free lay mode of holding 
property. It is derived from the feudal system, 
but the services connected with it were alwjiys 
accounted honorable, and of a mild and some- 
what independent character. The annihilation 
of the feudal severities has left this tenure un- 
shackled, and by far the greater part of the 
real property in this countiy is, at this day, 
freehold. Also such an interest in lands qf 
frank- tenement as may endure not only during 
the owner’s life, but which is cast after his death 
upon the persons who successively represent 
him, according to certain rules elsewhere ex- 
plained. Such persons are called heirSy and he 
whom they thus represent, the ancestor. When 
the interest extends beyond the ancestor’s life, 
it is called a freehold of inheritance^ and when 
it only endures for the ancestor’s life, it is a 
freehold not of inheritance. An estate to be a 
freehold, must possess these two qualities : (1) 
Immobility, that is, the property must be either 
land or some interest issuing out of or annexed 
to land ; and (2) a sufficient legal indeterminate 
duration, for if the utmost period of time to 
which an estate can endure be fixed and deter- 
mined, it cannot be a freehold. 

Free-bolder, he who possesses a freehold 
estate. 


Freehold land dooieties, designed for the 
purpose of enabling mechanics, artisans, and 
other working-men, to purchase a piece of free- 
hold land at the least possible price, of a suffi- 
cient yearly value to entitle the owner to the 
elective franchise for the county in which the 
land is situated. — Stone's Build. /S'oc.,p. 96, 
et seq. 

Free-man {liber homOf Lat.], an allodial 
proprietor ; one bom or made free of certain 
municipal immunities and privileges. As to 
Freemen in London see 6 & 7 Viet, c. 18, 
s. 20. 

Free-masons, secret societies ffirmed, as it is 
supposed, for mutual assistance and the promo- 
tion of friendship and good fellowship. They 
are protected by law. See 39 Oeo. Ill, c. 79, 
83. 5, 7 ; and 57 Geo. III. c. 19, s. 26. 

Free-men’s roll, a list of all persons admit- 
ted burgesses, or freemen of those rights which 
are reserved by the Municipal Corporation 
Act (5 & 6 Wm. IV. c. 76), as distinguished 
from the burgesses newly created by the act, 
and entitled to the rights which it confers, who 
are entered on the burgess-roll. See 1 & 2 
Viet. c. 35. 

Free-services, such as were not unbecoming 
the character of a soldier or a freeman to per- 
fonn, as to serve under his lord in the wars, to 
pay a sum of money, or the like. 

Free-ships, neutral ships. 

Free-warren, a royal franchise, granted by 
the Crown to a subject for the preservation or 
custody of beasts and fowls of warren. 

Freight, the- sum paid by a merchant or 
other person chartering a ship or part of a 
ship, or sending goods in a general ship, for the 
use of such ship or part, or the conveyance of 
such goods during a specified voyage or for a 
specified time. The freight is most commonly 
fixed by the charter-party, or bill of lading, 
but in the absence of any formal stipulation 
on the subject, it would be due according to 
the custom or usage of trade. In the absence 
of an express contract to the contrary, the 
entire freight is> not earned until the whole 
cargo be ready for delivery, or has been deli- ' 
vered to the consignee, according to the 
contract for its conveyance. — McGull. Comm, 
Diet. ; Maude and Pollock on Shipping., 

Freighter, he who loads goods on board 
a ship. 

Fr^d-wite [fr. freond. Sax., friend, and 
wite^ mulct}-, a fine exacted of him who har- 
boured an outlawed friend. 

Frequentia actHs multum operatur,-^ Co, 
78.' — (The frequency of an act operates mueh.) 

Fresca, fresh water. 

Fresh disseisin, that disseisin which a per- 
son might formerly seek to defJlt of hmself, 
and by his own power,, without resorting to 
the law; as where it was not above fifteen 
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days old, or of some other sliort continuance.-— 
Brit. c. V. 

Fresll-filie, a fine that had been levied within 
a year. 

Fresh-force, a force newly done in any city, 
borough, &c. 

Fresh suit, or pursuit, such a present and 
earnest following of a robber as never ceases 
from the time of the robbery until apprehension. 
The party pursuing wdll then have back again 
his goods, which otherwise are forfeited to the 
Crown. 

Frettum frectum, the freight of a ship ; 
freight-money. 

Fretum Britannicum, the straights between 
Dover and Calais. 

Friar [f rater ^ Lat., brother], an order of re- 
ligious persons, of whom there were four prin- 
cipal branches, viz. : (1) Minors, Grey Friars, 
or Franciscans; (2) Augustines; (3) Domini- 
cans, or Black Friars; (4) White Friars, or 
Cainnelites, from whom the rest descend. 

Fribourgh, or Frithburgh, the Norman 
term for frank-pledge. 

Fribusculum, a temporary separation be- 
tween husband and wife . — Civil Law. 

Friendless man, an outlaw, because he was 
denied all help of friends. 

Friendly Societies, associations supported by 
subscription for the mutual relief and mainte- 
nance of its members or their wives, children, 
relations, and nominees, against certain casual- 
ties, as those of sickness, infancy, advanced 
age, widowhood, <fec. The statute governing 
them is 18 & 19 Viet. c. 73., amended by 23 
& 24 Viet. c. 58. See 21 & 22 Viet. c. 101, 
& 23 Viet. c. 13, and 23 & 24 Viet. c. 137. 

Friendly suit, one brought by a creditor in 
chancery against an executor or administrator, 
whicli is really a suit by the executor or ad- 
ministrator, in the name of a creditor against 
himself, in order to compel the creditors to take 
an equal distribution of the assets. — 2 Wrn. 
Exs. 1731. Also a suit instituted by agreement 
between the parties to obtain the opinion of 
the court upon some doubtful question in 
which they are interested. 

Friling, or Freoling [fr. freoh^ Sax., free, 
and ling^ progenies], a freeman born. 

Friscus, fresh uncultivated ground. — Mon. 
Angt. t. 2, p. 56. 

Frith-borg, frank-pledge. 

Frithbreach, the brealang of the peace. 

Frithgar, the year of jubilee, or of meeting 
for peace and friendship. 

Fritbgilda guildhall ; a company or frater- 
nity for the maintenance of peace and security; 
also a fine for breach of the peace. 

Fnthmau, a member of a company or fra- 
ternity* • 

Frith-socn, or Frithstol, an asylum; sanc- 
tuary. 


Fnthsoke, Frithsoken, the right of liberty 
of frank-pledge. 

Frith-splot, or Frith-geard, a spot or plot 
of land, encircling some stone, tree, or well, 
considered sacred, and therefore affording sanc- 
tuary to criminals. 

Frodmortel, or Freomortel, an immunity 
for committing manslaughter. 

From excludes the day from which the time 
is «to be reckoned. — 1 Chit. Arch. Prac. by 
Pren. 160. 

Fructus augent hcereditatem . — D. A. 3, 20, 
31. — (Fruits enhance an inheritance.) 

Fructus industriales {emblements). 

Frumgyld, the first payment made to the 
kindred of a person slain, the recompense for 
his rtfurder. 

Frumstol, original or paternal dwelling.— 
Anc. Inst. Eng. 

Frusca terrse, waste and desert lands. 

Frussura, a breaking ; ploughing. 

Frustra est potentia quee nunquam venit in 
actum. — 2 Co. 51. — (The power which never 
comes into act is in vain.) 

Frustra expectaiur eventus cujus effectus 
nulliis sequitur. — 5 Co. Eccl. L. — (An event 
is vainly expected from which no effect follows.) 

Frustra feruntur leges nisi subditis et obedi- 
entibus . — 7 Co. 13. — (Laws are made in vain 
mil ess to those subject and obedient.) 

Fmstra fit per plura, quod fieri potest per 
jyaueiora. — Jenk. Cent. 68. — (That is done 
vainly by nuiny things which might be done 
by less.) 

Fimstra legis auxilium queerit qui in legem 
committit , — (Vainly does he who offends against 
law seek the help of law.) 

Frustra petis qvy^d statim alteri reddere co- 

geris. — Jenk. Cent. 256 (Vainly you beg 

that which you will be immediately forced to 
restore to another.) 

Frustra prohatur quod prohatum non relevat. 
(That is vainly proved which, being proved, 
would not aid the matter in question.) 

Frustum terrsB, a piece or parcel of land. 
Co. Liu. 5 b. 

Frutectum, Frutetum, Fruticetum, a place 
where shrubs or herbs grow. 

Frymith, Fyrmth, the affording harbour and 
entertainment to any one. — Anc. Inst. Eng. 

Frythe, a plain between woods. — Co. Litt. 5 b. 

Fuage. See Fomage. 

Fuer, flight. It is of two kinds; (1) fuer 
in fait^ or in facto^ where a person does appa- 
rently and corporally flee ; (2) fuer in ley^ or 
in legCy when being called in the county-court 
he does not appear, which legal interpretation 
makes flight. 

Fuero jurgO) a code of Spanish law, said to 
be the most ancient in Europe. 

Fuga catallorum, a drove of cattle. 
Fugaola, a chase. 
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Fugam fecit (Jie 1ms mads flight'), said of a 
person who is found by inquisition to have 
fled for felony, &c., upon which forfeiture of 
goods took place. Obsolete. — 7 & 8 Geo, IV, 
c. 28, s. 5. 

* In Scotland, when a criminal does not obey 
the citation to answer, the court pronounces 
sentence of fugitation against him, which in- 
duces a forfeiture of goods and chattels to tlic 
Crown. 

Fugatio, a privilege to hunt. — Blount. 

Fugatores carrucamm, wagoners, who 
drive oxen without beating or goading. — 
Fleta, 1. 2, c. Ixxviii. 

Full Age. See Age. 

Fullum aqu8B, a fleam or stream of water. 

Fiimage, Fuage, or Fouage (vulgarly called 
smoke-farthings), a tax paid to the sovereign 
for every house that had a chimney. It is 
probable that the hearth-money, imposed by 
13 & 14 Car. II. c. 10, took its origin hence. 
This hearth-money was declared a great op- 
pression, and abolished by 1 W. & M. st. 1, 
c. 10; but a tax was afterwards laid upon all 
houses, except cottages, and upon all windows, 
by 7 Wm. III. c. 18. 

Function \_fr. fungor,\uat., to perform], em- 
ployment ; discharge of office. 

Functus officio {having discharged a duty). 

Fundatio est quasi fundi datio ; et appel- 
latione fundi cedifleium et ager contiuentur . — 
10 Co. 33. — (Foundation is, as it were, a 
a giving of revenue or fund; and under the 
term ‘ fundus,’ building and land are com- 
prised.) 

Fundi patrimoniales (lands of inheritance). 

Funditores, pioneers. 

Funds, public, the name given to the public 
funded debt due by govdi’nmeut. 

The practice of borrowing money in order 
to defray a part of the war expenditure began, 
in this country, in the reign of William III. 
In the infancy of the practice, it was customary 
to borrow upon tlie security of some tax, or 
portion of a tax, set apart as a fund for dis- 
charging the principal and interest of the sura 
borrowed. This discharge' was, however, very 
rarely effected. The public exigencies still 
continuing, the loans were, in most cases, either 
continued, or the taxes were again mort- 
gaged for fresh ones. At length the prac- 
tice of borrowing for a fixed period, or, as 
it is commonly termed, upon terminable an- 
nuities, was almost entirely abandoned, and 
most loans were made upon interminable an- 
nuities, or until such time as it might be con- 
venient for government to pay off* the principal. 

In the beginning of the funding system, the 
term ^fund ’ meant the taxes or fimds appro- 
priated to the discharge of the principal and 
interest of loans ; those who held government 
securities, and sold them to others, selling, of 
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course, a corresponding claim upon such fUnd. 
But after the debt began to grow large, and 
the practice of borrowing upon interminable 
annuities had been introduced, the meaning 
attached to the term ^fund' was gradually 
changed, and instead of signifying the security 
upon which loans were advanced, it has, for a 
long time, signified the principal of tlie loans 
themselves. ' 

The different funds or stocks constituting 
the public debt arc the following • 

(I.) Funds bearing interest at three per cent. 

(a) Three per Cent. Consols, or Consolidated 
Annuities , — This sto -k forms by far the largest 
portion of the public debt. It had its origin 
in 1751, when an act was passed consolidating 
(hence its name) several separate stocks bear- 
ing an interest of three per cent, into one 
general stock. 

(b) Three per Cent. Reduced Annuities.^ 
This fund was estlblished in 1757. It con- 
sisted, as the name implies, of several funds 
which had previously been borrowed at a 
higlier "rate of interest ; but by an act passed 
in 1749, it was declared that such holders of 
the funds in question as did not choose to 
accept in future a reduced interest of three 
per cent, should be paid off, an alternative 
which comparatively* few embraced. 

(c) New Three per Cent. Annuities . — This 

fund, which came into existence in 1864, in 
pursuance of an arrangement made in 1844, 
consists of several funds which had pre- 
viously paid a higher rate of interest, viz. : 
(1) The Three-aud-a-IIalf per Cent. Annuities 
of 1818. (2) The Reduced Tlwee-and-a-Ualf 

per Cent. Annuities of 1824. (3) The New 

Three-and-a-IIalf per Cent. Annuities, arising 
from the reduction and conversion of other 
stock in 1830 and 1834. 

(d) Debt due to the Bank of England . — 

Tills consists of the sum of 11,015,100/. lent 
by the Bank to the public at three per cent. 
This must not be confounded with Bank 
..capital, on which the shareholders receive 
dividends. • 

(II.) Funds bearing other than three per 
cent, interest. 

(a) New Five per Cent. Annuities, created 
in 1830, redeemable in 1873, amoiui>ting to 
423,603/. 

(b) New Three-and-a-llalf per Cent., An- 
nuities, amounting to 240,746/. 

(c) New Two-and-a-IIalf per Cent.. An- 
nuities, amounting to 2,981,038/. Fund$ (6) 
and (c) were created in the year 185i4,. when 
Goveniraent paid off* the holders of th^ South 
Sea Old and New Three per Cent. Annuities, 
and the Three per Cent. Annuities of 1726 
and 1751, giving the holders the option, of 
being paid off or taking stock .in either of 
these two funds upon certain terms.. 
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Dividends on Consols, New Two-and-a- 
Half per Cents., New Three-and-a-Half per 
Cents., and New Five per Cents., are payable 
January 5th and July 6th. Dividends on the 
Reduced Three per Cents, and New Three per 
Cents, are payable April 5th and October 
lOth. 

(HI.) Annuities; 

(o) L(mg Annuities. — These annuities were 
created at different periods, but they all ex- 
pired together in 1860. They were chiefly 
granted by way of premia or douceurs to the 
subscribers to loans. Payable on April 5th 
and October 10th. 

(b) Annuities per 4 Geo. IV. e. 22. — This 
annuity is payable to the Bank of England, and 
is commonly known by the name of the ‘ Dead 
Weight ’ annuity. It expires in 1867. Itis equi- 
valent to a perpetual annuity of 470,319/. 10s. 

(c) Annuities per 48 Geo. III.., 10 Geo. IV. 
c. 24, and 3 & 4 Wm. /F.ic. 14. — These acts 
authorized the commissioners for the reduction 
of the national debt to grant annuities for 
terms of years, and life annuities, accepting in 
payment either money or stock, according to 
rates specified in tables to be approved by 
the lords of the treasury. No annuities are 
granted on the life of any nominee under 
fifteen years of age, nop ein any case not ap- 
proved by the commissioners. Annuities for 
terms of years not granted for any period less 
than ten years. These annuities are trans- 
ferable, but not in parts or shares. They are 
payable January 5th and July 5th, or April 
5th and October 10th, according to the date 
of their purchase. 

Foreign Funds. — ^Exclusive of the funded 
and unfunded debt due by the British Govern- 
ment, more than nineteen-twentieths of which 
is held by British subjects, our countrymen 
are also large creditors of foreign states. 

Fundns. The primary signification of this 
word appears to be, the bottom or foundation 
of a thing; and its elementary part i^fud) 
seems to be the same as that of pv6-oc, and 
TTvd’tfitjyt the n in Jundus being used to 
strengthen the lyUable. The conjectures of 
the Latin ' writers as to the etymology of 
fundus may be safely neglected. Fundus is 
often used as applied to land, the solid sub’- 
stratum of all man’s labors.— Diet, of 
AnUq. 

Funeral charges. An executor or admi- 
nistrator diould bury the deceased testator or 
intestate in a marmer suitable to the estate he 
has left, and the expense of the burial will be 
allowed befiire all other debts and charges; 
but if the personal representative be extrava- 
gimt, he commits a devastavit^ for which he 
will be answerable to the creditors or legatees. 

FungihUes res, a term applied in the civil 
law to thipg^ of such » nature, as that they 


could be replaced by equal quantities and 
qualities, because mwtud vice fungunhiry they 
replace and represent each other, thus a bushel 
of wheat. A particular horse would not be 
Jungibilis res. — Sand. Just. 425. 

Fungibles, moveable goods, which may be 
estimated by weight, number, or measure; 
such as com, wine, or money. 

Fnrandi, animus (an intent of stealing). 

Furoa [fr.farkahf Heb., to divide], the 
gallows. 

Furoam et flagellum (fhe gallows and whip)y 
the meanest of all servile tenures, when the 
bondman was at his lord’s disposal, both life 
and limb. 

Furigeldum, a mulct paid for theft. 

Furiosity, madness, as distinguished from 
fatuity or idiotcy. 

Furiosus absentis loco est. Non multum dis- 
tant a brutis qui rations carent. — 4 Co. 126.— 
(A madman is like a man who is absent. 
Those who want reason are not far removed 
from brutes.) 

Furiosus solo furore punitur. — Co. Litt. 
247. — (A madman is punished by his mad- 
ness alone.) 

Furiosus stipulare non potest nec aliquid 
negotimn agere, qui non intelligit quid agit.-— 
4 Co. 126. — (A madman who knows not what 
he does cannot make a bargain, nor transact 
any business.) 

Furlong furlang^ A.S. ; furlongus, fer~ 
lingus, ferlingum, low Lat.]^ quasi a furrow 
long, that is bounded or terminated by the 
length of a furrow; i. e. quod uno progressu 
aratrum describit antequam regreditur', this 
equals 40 perches (or poles), each equal to 
217| feet, or the eighth part of a mile. — 
Spelman GlosSj^ Ardt. Also, as Mins, says, 
the eighth part of an acre. Stadium and 
quarentena terres are sometimes used for a 
furlong. — Co, Litt. 5 b. 

Fumagium. See Fobnagium. 

Furst and Fondung, time to advise or take 
counsel. 

Further Advance, or Charge, a second or 
subsequent loan of money to a mortgagor by 
a mortgagee, either upon the same security as 
the original loan was advanced upon, or an 
additional security. Equity considers the 
arrears of interest on a mortgage security 
converted into principal, by agreement between 
the parties, as a further advance. 

Further Assurance, Covenant for, one of 
the usual agreements entered into by a vendor 
for the protection of the vendee’s interest in 
the subject of purchase. It seems to be con- 
fined to an assurance by way of conveyance, 
and not to extend to further obligations, to be 
imposed on the covenantor by way of cove- 
nant. — St. Leon. V, and P. 500 ; WoodfalVs 
Land, and Ten. 515. 
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Further consideratioiL, as to setting down 
a cause for. See Smi, Ch, Pr» 629, et seq, . 

Further direotioxif, when a Master ordinary 
in Chancery has made a report in pursuance of 
a decree or decretal order, the cause is again 
*8et down befi>re the judge who made the decree 
or order, that it may be proceeded with and 
completed. Where a Master makes a separate 
report, or one not in pursuance of a decree or 
decretal order, a petition for consequential 
directions should be presented, since the cause 
cannot be set down for further directions under 
such circumstances. 

Further maintenance of the action, plea to 
the. See Puis darrein continuance. 

Furtum [fr. furmm, Lat., black, or fraus or 
ferrCf taking away; or 0d>|o, Gk., a thief, fr. 
^epelVf to carry away], theft ; robbery. It is 
manifestum et nec manifestum. — Sand, Just, 
501, et seq,y Where other kinds are enumerated ; 
and see 2 Reeves^ 40. 

Furtum est contrectatio rei alienas fraudulenta^ 
cum animo furandiy invito illo domino cujus res 
ilia fuerat,—-^ Inst, 107. — (Theft is the fraudu- 
lent handling of another’s property, with an 
intention of stealing, against the will of the 
proprietor, whose property it was.) 

Furtum non est ubi initium habet detentionis 
per dominum rei, — 3^nst, 107. — (It is not theft 
where the commencement of the detention arises 
through the owner of the thing.) 

Future Estates, expectancies, which are, at 
the common lawj, of two kinds : reversions and 
remainders. 

Future Uses. See Contingent Uses. 

Fuz, or Fust [Celt.], a wood or forest. 

Fyht-wite, one of the fines incurred for 
homicide. 

Fyrd, Fyrdung, the military array or land 
force of the whole country. Contribution to 
the fyrd was one of the imposts forming the 
trinoda necessitas, 

Fyrd-wite, the fine incurred by neglecting 
to join the fyrd ; one of the rights of the Crown. 
Anc, Inst, Eng, 

G. 

Oabel [fr. gahelUy Fr. ; gabelUiy Ital. ; gafely 
Sax.], an excise, a tax on moveables ; a rent, 
custom, or service.— (7o. Litt, 213. 

Oabulus denariorum, rent paid in money.— 
Seld, Tit, 321. 

Oaffoldgild, the paym^t of custom or tri- 
bute. — Scott, 

Gaffoldland, property subject to the gafibld- 
gild, or liable to be taxed.— 

Oafol, rent. 

‘ [fr. gagey Fr.], a pledge, pawn, or 

caution ; anything given in security. 


Gage, Estcdea tn,tho6e held in vodio or pledge; 
They are of two kinds: (1) vivum vadium, or 
living pledge, or Ti%ige; (2) mortuwn vadium^ 
or de^ pledge, better known as mortgage. 

Gager de deUv^frauee, when he who has 
distrained, being sued, has not delivered the 
cattle distrained ; then he. shall not only avow 
the distress, but go^er deUverance, i. e. put in 
surety or pledge that he will deliver them.— 
F,N,B, 67. 

Gager del ley (wager of law), 

Gamage [fr. gainagium, Lat.], the gain or 
profit of tilled or planted land, raised by cul- 
tivating it ; and the draught, plough, and furni- 
ture for carrying on the work of tillage by the 
baser kind of sokemen or vilUin8,^Bract, 1. 1, 
c. ix. 

Gainery [fr. gaignetne, Fr.], tillage or the 
profit arising from it, or from the beasts em- 
pWed therein. — Stat, West, 1, cc. 16, 17. 

Gale [fr. gavely Sax., a rent or duty], a 
periodical payment of rent. — Spelm, voce ‘ ya- 
bellum' 

Galli'halfytenoe, a kind of coin which, with 
Buskins and doitkins, were forbidden by 3 
Hen. V. c. 1. 

GaUivolatium [fr. gallus, Lat., cock], a 
cock-shoot, or cock-glade. 

Gallon, a liquid* measure, containing 231 
cubic inches, or 4 quarts. 

Gallows [it is used by some in the singular, 
but more generally in the plural. Oolgo, Goth ; 
gealga. Sax. ; galge, Dut. ; fr. agcelwan. Sax., 
to fright], a beam laid over either one or two 
posts, on which malefr.ctors are hanged. — Encyc, 
Lond, 

Game [fr. gaman. Sax.], all sorts of birds 
and beasts that are objects of the chase. The 
term is defined by 1 & 2 Wm. IV. c. 32, as 
including hares, pheasants, partridges, grouse, 
heath or moor-game, black-game, and bustards; 
but some of its provisions are also directed 
to woodcocks, snipes, quails, landrails, and 
conies. 

This act repeals the Qualification Act of 

22 & 23 Car. 11. c. 25, and many others relating 
to game, and provides that the right to kill 
game upon any land shall be vested in the 
owners of such land (mere occupiers for short 
terms excepted), or in any person who may 
have their grant or permission for the purpose. 
But it requires all persons killing or talking 
game to take out a yearly certificate, and all 
uncertificated persons selling it, a yearly license; 
and it contains penal provisions for the bett^ 
preservation of game, and for the protection of 
land from unlawful trespasses in sportingw 

As to the certificate, see 52 Oeo, III, c. 98 ; 
54 Geo, III, c. 141; 7 df 8 Geo, JV* c, 49; 

1 & 2 Wm, IV. c. 32 ; 2^8 Viet, c.' 85, and 

23 & 24 Viet. c. 90. As to the killing of hares 
by the occupiers of enclosed lands, without a 
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certificate, see 11 & 12 VicL c. 29, and 23 & 24 
Viet. c. 90. As to taking or killing hares or 
rabbits in a warren in the night, see 24 & 25 
Viet, c* 96, 8. 17. See generally Locke on the 
Game Laws \ 1 Step. Com. 164, 674; ii. 19, 
et seq. ; iv. 366, 577. See also Poaching, post. 

Gamekeepers. As to their appointment and 
authority, see 1 & 2 Wm. IV. c. 32, s. 13. 

Gaming, or Gambling, the art or practice of 
playing and following up any game, particularly 
those of chance, as cards, dice, &c- 

The 32 Hen. VIII. c. 9, s. 11, prohibits the 
keeping of any common house for dice, cards, 
or any unlawful games, under penalties of 40s. 
for every day of so keeping the house, and 
65. 8c?. for eveiy time of playing therein ; and 
the 30 Geo. II. c. 24, s. 14, inflicts punishment 
of tlie same kind, as well upon the master of 
any public house wherein laborers or servants 
are permitted to game, as upon the laborers 
and servants tliemsclves. As to the forfeiture 
of public- house licenses, see 9 Geo. II. c. 61. 
By 12 Geo. II. c. 28; 13 Geo. II. c. 19 ; and 
18 Geo. II. c. 34, the games of faro, basset, 
ace of hearts, hazard, passage, roly-poly, and 
roulette, and all other games with dice, except 
backgammon, are prohibited under a penalty of 
200Z. for him that shall erect the same, and 50?. 
a time for the players. The 8 & 9 Viet. c. 109, 
repeals so much of the 32 Hen. VIII. c. 9, .as 
prohibits bowling, tennis, or other games of 
mere skill. It also provides that the owner or 
keeper of any common gaming-house, and every 
person having the care or management thereof, 
and also every banker, croupier, and other 
person in any manner conducting the business 
of any common gaming-house, shall, on con- 
viction by the oath of one witness, before two 
justices of the peace, be liable, in addition to 
the penalties of the act of Hen. VIII. to pay 
such penalty (not more than 100/.) as shall be 
adjudged by such justices, or, in their discre- 
tion, may be committed to the house of correction, 
with or without hard labor, for not more than 
six calendar months, with a proviso that nothing 
therein contained shall prevent any proceeding 
by indictment; but that, on the other hand, 
no person who shall be so summarily convicted 
shtdl be liable to be proceeded against by in- 
dictment for the same offence. Also, that every 
person who shall have been concerned in any 
unlawful gaming, and who shall be examined 
as a witness before any justice of the peace, or 
on the trial of any indictment or information 
against the owner, or keeper, or person having 
the care of any common gaming-house, touching 
such unlawM gaming, and who shall make 
true discovery thereof to the best of his know- 
ledge, and receive from the court a certificate 
of his having done so, shall be fireed from all 
otriaunal prosecutions, forfeitures, and disa- 
bilidea for anything done in respect of such 


unlawful gaming. With respect to the game of 
billiards, in particular, it is provided that the 
justices of the peace at the special sessions, 
called the general annual licensing meeting, 
may grant annual billiard licenses to such per- 
sons as in their discretion they may deem fit' 
to keep public billiard tables and bagatelle 
boards, or instruments used in any game of the 
like kind. Severe penalties are imposed on 
persons keeping such tables or boards without 
being duly licensed, or allowing play between 
one and eight o’clock in the morning on any 
day, or at any time on Sunday, Christmas-day, 
or Good Friday, or on any day of public fast 
or thanksgiving. Every person who shall, by 
fraud, or unlawful device, or ill practice in 
play, betting, or wagering at any game, win 
any sum of money or valuable thing, shall be 
deemed guilty of obtaining the same by a false 
pretence, and be punished accordingly; and 
all contracts, whether by parol or in writing, 
by way of gaming or wagering, shall be null 
and void ; and no suit at law or in equity shall 
be brought to recover from a stakeholder a 
deposit on a wager, provided that such enact- 
ment shall not be deemed to apply to any sub- 
scription towards a plate or prize at any lawful 
game, sport, pastime, or exercise. See also 
17 & 18 Viet. c. 38, ‘ Arif^ct for the Suppres- 
sion of Gaming Houses.’ 

The 5 & 6 Wm. IV. c. 41 (amending 9 Anne, 
c. 14), enacts that all notes, bills, or mortgages 
given for money won at play shall be deemed 
to be given on an illegal consideration, and are 
consequently void between the original parties, 
but they are not void in the hands of indorsees 
or purchasers for valuable consideration, without 
notice. 

Gaming was forbidden by the Eoman laws, 
both during the times of the republic and under 
the emperors. — Cic. Philip^ ii. 23 ; God. 3, 
tit. 33. Hence Horace ( Garni, iii. 24), alluding 
to the progress of effeminate and licentious 
manners, says, that boys of rank, instead of 
riding and, hunting, now showed their skill in 
playing with the hoop, or even at games of 
chance, although they were illegal {vetita legi- 
bus aled). Gaming was' also condemned by 
public opinion. In his gregibuSy says Cicero 
\in Cat. ii. 10), omnes aleatoreSy omnes adulteriy 
manes impuri impudicique versarUur. To detect 
and punish excesses of this description belonged 
to the office of the cediles {Martialy xiv. 1). 

Games of chance were, however, tolerated in 
the month of December at the Saturnalia, which 
was a period of general relaxation (Mofi-ialy iv. 
14 ; GelliuSy xviii. 13), and among the Greeks, 
as well as the Romans, old men were allowed 
to amuse themselves in this manner. — Eurip. 
Med. 67 ; Civ. Senect. 16 ; Juv. xiv. 4. 

Gananoial [Sp.], a species of community in 
property enjoyed by husband and wife, the 
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prol>erty being divisible between tbem equally 
on a dissolution of the marriage.-—! Burge^ 
Conjl. Lawa^ 418. 

Gangiatori, officers whose business it is to 
examine weights and measures. — Scotch term. 

Gang-week [fr. gangany Sax., to go], the 
time when the ^imds of the parishes are lus- 
trated or gone over by the parish officers—. 
rogation-week.— jBncyc. Lond. 

Gantelope [fr. ganty Dut., all ; and loopeuy 
to run], a military punishment, in which the 
criminal running between the ranks receives a 
lash from each man. — Encyc. Lond. 

Gaol [fr. gaolOy Lat. ; geoley Fr., a cage for 
birds], a prison ; a strong place for the confine- 
ment of offenders against the law. 

There must be maintained one common gaol 
at the expense of every county of England and 
Wales ; and at the expense of evciy county and 
division having a distinct commission of the 
peace, at least one house of correction. 

Every prison (subject to a few exceptions to 
which the prison acts do not extend) must have 
a resident keeper, and resident matron to super- 
intend the female prisoners, as also a visiting 
chaplain and surgeon, and must be visited three 
times a-year by two or more justices of the 
peace appointed at the quarter sessions for that 
purpose. These visitors are to make reports 
to every session as to the state of the prison 
and prisoners within their jurisdiction, which 
are to be the basis of a general report from the 
quarter-sessioips, to be drawn up and trans- 
mitted annually by the chairman to a principal 
Secretary of State, and to be afterwards laid 
before both Houses of Parliament. 

Besides the ordinary gaols and houses of cor- 
rection in counties and boroughs, the following 
are particular, subject to separate and specific 
regulations, viz. the Queen’s Prison, the Mill- 
bank Prison, the Parkhurst Prison, and the 
Pentonville Prison.— 3 Step. Com. 240. 

As to gaol fees, see 14 Geo. III. c. 20 ; 55 
Geo. III. c. 50; and 8 & 9 Viet. c. 114. 
'J^fjfaol delivery, a commission to the Judges, 
&c. empowering them to try and deliver every 
prisoner who may be in gaol when tliey arrive 
at the assize town, whenever or before whom- 
soever indicted, or for whatever crime com- 
mitted. See Assise. 

Gaoler, the master or keeper of a prison ; 
one who has the custody of a place where pri- 
soners are confined ; the servant of the sheriff, 
who is responsible for his conduct. 

Garb, a bundle or sheaf of corn ; a handful. 
Fletay 1. 2, c. xii. 

Garbales deoimse, tithes of com. 

Garbler of apices, an ancient officer in the 
city of London, who may enter into any shop, 
warehouse, <&c. to view and search drugs and 
^ices, and garble and make clean the same ; or 
see that it be done. — 6 AnnCy c. 16. 


Garoio atolse {groom of the stole). 

Garoionea, servants who follow a camp.— n 
Wals. 242. 

Gard [f^.garde, Fr.], wardship, care, custody. 

Gardia, custody.*— Feud. 

Garlanda, a chaplet, coronet, or garland. 

Gameatora, victuals, arms, and other imple- 
ments of war, necessaiy for the defence of a 
town or castle. — Mai. Par, 1250. 

Garmah, money paid by a prisoner on his 
going to prison. Forbidden by 4 Geo. IV. 
c. 43, s. 12, r. 23. Also, warning an heir ; re- 
pealed by 6 Geo. IV. c. 105, s. 13. 

Gamiahee, a person warned not to pay 
money which he owes to another person, when 
the latter is indebted to the person warning or 
giving notice. 

Garnishment, warning not to pay money, 
&c. to a defendant, but to appeaS* and answer 
to a plaintiff-creditor’s suit. It usually arose 
in cases of detinue thus : — If a defendant alleged 
that certain deeds were delivered to him by the 
plaintiff and another person upon condition, 
such defendant prayed that the other person 
might be warned to plead with the plaintiff, as to 
whether the conditions were performed or not, 
he the defendant being willing to deliver the pro- 
perty to the person entitled to it ; thereupon a 
process of garnishment, monition, or notice 
issued, and all parties were brought before the 
court, that the cause might be thoroughly and 
justly determined. It was nearly allied to the 
proceedings in interpleader. — 3 Beeves' Hist, 
Eng. LaWy 448. See Foreign Attachment. 

By the C. L. P. A. 1854, it is enacted, that 
it shall be lawful for any creditor who has ob- 
tained a judgment in any of the superior courts 
to apply to the court or a judge for a rule or 
order that the judgment-debtor should be 
orally examined as to any and what debts are 
owing to him, before a master of the court, or 
such other person as the court or judge shall 
appoint ; and the court or judge may make 
such rule or order for the examination of such 
judgment-debtor, and for the production of any 
books or documents; and the examination 
shall be conducted in the same manner as in , 
the case of an oral e.xamination of an opposite 
party before a master under this act (s. 60). 

It shall be lawful for a judge, upon the ex 
parte application of such judgment-creditor, 
either before or after such oral examination, 
and upon affidavit by himself or his attorney 
stating that judgment has been recovered, and 
that it is still unsatisfied, and to what amoimt, 
and that any other person is indebted to 
judgment-debtor and is within the jurisdiction, 
to order that all debts owing or accruing from 
such tliird person (hereinafter called the gar- 
nishee) to the judgment-debtor shall be at- 
tached to answer the judgpientrdebt ; and by 
the same or any sub^uent order it may be 
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ordered that the garnishee shall appear before 
the judge or a master of the court, as such 
judge wall appoint, to show cause why he 
should not pay the judgment-creditor the debt 
due from him to the judgment-debtor, or so 
much thereof as may be sufficient to satisfy the 
judgment-debt (s. 61). 

Service of an order that debts due or accru- 
ing to the judgment-debtor shall be attached, 
or notice thereof to the garnishee, in such 
manner as the judge shall direct, shall bind 
such debts in his hands (s. 62). 

If the garnishee does not forthwith pay into 
court the amount due from him to the judg- 
ment-debtor, or an amoimt equal to the judg- 
ment debt, and does not dispute the debt due 
or claimed to be due from him to the judgment- 
debtor, or if he does not appear upon summons, 
then the judgb may order execution to issue, 
and it may be sued forth accordingly, without 
any previous writ or process, to levy the amount 
due from such garnishee towards satisfaction of 
the judgment-debt (s. 63). 

If the garnishee disputes his liability, the 
judge, instead of making an order that execu- 
tion shall issue, may order that the judgment- 
creditor shall be at liberty to proceed against 
the garnishee' by writ, calling upon him to 
show cause why there ^ould not be execution 
against him for the alleged debt, or for the 
amount due to the judgment-debtor if less than 
the judgment-debt, and for costs of suit ; and 
the proceedings upon such suit shall be the 
same, as nearly as may be, as upon a writ of 
revivor issued under * The Common Law Pro- 
cedure Act 1852 ’ (s. 64). 

Payment made by or execution levied upon 
the garnishee imder any such proceeding as 
aforesaid shall be a valid discharge to him as 
against the judgment-debtor to the amount paid 
or levied, although such proceeding may be set 
aside or the judgment reversed (s. 65). 

In each of the superior courts there shall be 
kept at the masters* office a debt-attachment- 
book, and in such book entries shall be made 
of the attachments and proceedings thereon, 
with names, dates, and statements of the amount 
recovered, and otherwise ; and the mode of 
keeping such books shall be the same in all the 
courts, and copies of any entries made therein 
may be taken by any person, upon application 
to any master (s. 66). 

The costs of any application for an attach- 
ment of debt under this act, and of any pro- 
ceedings arising from or incidental to such 
application, shall be in the discretion of the court 
or a judge (s. 67). — 1 Chit. Arch. Prac, by 
Pren, 699. 

Cfamutnre) a furnishing or providing. 
Ofurranty. See Guabantt. 

Okrton, a menialts^rvant. — Toland. 

(S^djpnUQm a fine amerciament. 


Garter [fr. gardus, Wei. ; jartier^ Pr., from 
gavy the binding of the knee^, a string or rib- 
bon by which the stocking is held upon the 
leg ; the mark of the highest order of knight- 
hood, ranking next after the nobility. 

This military order of knighthood is said to 
have been first instituted by Kichard I. at the 
siege of Acre, where he caused twenty-six 
knights who firmly stood by him to wear 
thongs of blue leather about their legs. It is 
also said to have been perfecteiby Edward III. 
and to have received some alterations, which 
were afterwards laid aside, from Edward VI. 
The badge of the order is the image of St. 
George, called the George, and the motto is 
Iloni soil qui mal y pense. 

Garth [same as girth, fr. gyrdan^ A. S., to 
surround, to enclosej, an enclosure about a 
house, church, &c. ; a backside ; a close ; a 
dam or wear. 

Gas, for regulating measures used in sale of, 
see 10 •& 12 Viet. c. 11 ; 22 & 23 Viet. c. 66 ; 
23 & 24 Viet. cc. 125 & 146 ; and 24 & 25, 
Viet. c. 79. 

Gastaldus, a temporary governor of the 
coimtry . — Blount. 

Gaudies, double commons. — University term. 

Gaudy [fr. gaudiwn, Lat.], a feast, a festival, 
a day of plenty. — Ibid. 

GaugC) railway. See 9 & 10 Viet. c. 57. 

Gauger, a surveying officer under the Board 
of Excise. 

Gaugetum, a gauge or gauging ; a measure 
of the contents of any vessel. 

Gavel. See Gabel. 

Gavelcester [sextarius vectigaliSy Lat.], a 
certain measure of rent-ale. See Oakgavel ; 
Tolchesteb. 

Gavelet [fr. gaveletum^ Lat.],’ an ancient and 
special kind of cessavit^ used in Kent and Lon- 
don for the recovery of rent. Obsolete. The 
statute of Gavelet is 10 Edw. II. — 2 Reeves, 
c. xii., p. 298. 

Gavelgeld, payment of tribute or toll. 

Gavelund. No legal term (not excepting 
the words ‘ session ’ or * parliament ’) has 
more engaged the attention of legal antiquaries, 
or produced more learned discussion, than the 
derivation of the word ‘gavelkind.* It has 
been treated of by Camden, Spelman, Lam- 
barde. Coke, Somner, and Kobinson, and has 
also received the deep consideration of many 
other profound and learned men, whose opi- 
nions upon the subject are divisible into two 
classes: — ^First, those which are founded on 
the nature of the land in point of descent ; and^ 
secondly, those founded on the nature of the 
services yielded by the land. But without enter- 
ing into a detailed disquisition on the merits of 
each opinion, which would only tend to con- 
fuse, we shall be content, as to the first division, 
with stating the opinion of Iword Coke (1 Inst. 
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140 a), where he says : * Gavelkinde, that is, 
“ Gave all hindtj' for this custom giveth to all 
the sons alike.' This interpretation is clearly 
founded on the pailibility of its descent, and 
in this opinion Coke is followed by many. But 
the derivation w'hich is generally received, and 
which is supported by most of the names 
already mentioned, is drawn from the nature of 
the services^ and supposes that the term ‘ gavel- 
kind ’ is derived from the Saxon word * gctfol^ 
or, as it is othegunse written, ‘ gavel^ which 
signifies ‘ rent, or a * customary performance of 
husbandry works^ and therefore the land which 
yielded this kind of service, in contradistinction 
to knight-service land, was called ‘ Gavelkind,’ 
that is, * land of the kind that yields rent' 
Lambarde {Perambulations of Kent^ ed. 1656, 
p. 585) first advanced and promulgated this 
supposition, in opposition to the opinion of 
Lord Coke, which, until then, was generally 
received. 

Gavelkind land descends in the rigHl line 
to all the sons equally, being an exception 
to the law of primogeniture. In default of 
sons, it descends to the daughters in the ordi- 
nary manner. 

It is to be remarked, that though females, 
claiming in their own right, are postponed to 
males, yet they may inherit together with 
males by representation. If, tlierefore, a man 
have three sons, and purchase lands held in 
gavelkind, and one of the sons dies in the life- 
time of his father, leaving a daughter, she will 
inherit the share of her father ; yet she is not 
within the words of the custom, inter hoeredes 
masculos partibilis ; for she is no male, but the 
daughter of a male coming in his stead jure 
representationis. 

This custom extends also to the collateral 
line, for it has been resolved that where one 
brother dies without issue, all the other brothers 
shall inherit from him ; and in default of bro- 
thers, their respective issue shall take jure 
representationis. But where the nephews 
succeed with an uncle, the descent \&per stirpes 
and not per capita ; and so from the nature of 
the thing it must be, where the sons of several 
brothers succeed, no uncle surviving, for though 
in equal degree, they stand in the place of 
their respective fathers. 

The partible quality of gavelkind extends 
also to estates-taily for if a person die seised in 
tail of lands held in gavelkind^ all his sons 
shall inherit together as heirs of his body. 

Since the Ist January, a.d. 1834, the half- 
blood shall inherit, the Inheritance Act, s. 9, 
extending to this custom ; for it applies to land 
of every tenure (s. 1). 

The other special customs of this tenure are : 
(1) that a wife is dowable of one-half, instead 
of one-third of the land ; (2) that a husband 
will be tenant by the courteey, whether there 


be issue bom or not, but only of one-half so long 
as he remains unmarried ; (3) that gavelkind 
lands are not liable to escheat for felony, the 
maxim being, ‘ The fiither to Ihe bougn, the 
son to the plough,' although they are for trea- 
son or want of heirs; and (4) that an heir in 
gavelkind at fifrefn years may make a contract 
' and sell his estate fi>r money ; but the livery 
upon the feoffment (the only deed which can 
be adopted) must be made by the heir in per- 
son ; for, being tmder age, he cannot, by the 
common law, appoint an attorney. 

Gavelkind, before a.d. 1066, was the general 
custom of the realm ; the feudal law of primo- 
geniture superseded it. It was retained in 
Kent, because, according to the historical le- 
gend, the Kentish men surrounded William L 
with a moving wood of boughs, jijst after the 
slaughter at Hastings, and for that service ob- 
tained a confirmation of their ancient rights. 

By 34 & 35 Hen# VIII. c. 26, all gavelkind 
lands in Wales were made descendible to the 
heir according to the common law ; from which 
it would appear that the tenure likewise ob- 
tained in that principality. 

And even in Kent, lands belonging to various 
persons have been disgavelled by statute, es- 
l^ecially the 31 Hen. VIII. c. 3, and made 
descendible accorcfSng to the course of the 
common law. This can be only effected 
by Act of Parliament. Gavelkind is met 
with occasionally in a modified form in copy- 
holds. 

Primd facie all land in Kent is gavelkind, 
except such as is disgavelled by particular 
statutes (which should always be noticed in 
transactions relating to Kentish properly) ; and 
as to such land the custom is never pleaded, 
but is presumed, and the courts are bound to 
take judicial notice of it. — 1 Mod, 98. 

Gavelman, a tenant liable to tribute.-— 
Blount. 

Oavehned, the duty or work of mowing 
grass or cutting meadow-land, required by the 
lord from his customary tenants. — Somn. 

Gavelwerk, the personal labor of customary 
tenants. 

Gazette [fr. gazay treasure; or gazza, a 
magpie, typical of its gossiping nature ; or ya- 
zettay the name of a coin, about a farthing, for 
which it was sold], the official newspaper of 
the government, said to have been first pub- 
lished at Oxford in 1665 ; on the removal of 
the court to London, the title was changed' to 
the London Gazette. It is published on Tuesr 
days and Fridays, and contains all the acts of 
state, and proclamations; also dissolutionit of 
partnership, and notices of proceedings in 
bankruptcy. It is evidence of sueffi ^vem- 
mental proceedings as it cont^s.-^ T. JB. 
436. 

Gazetteer, an officer appointed to publish 
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news by authority, whom Steele calls the 
lowest minister of state. 

Geboooed [Ang.-Sax.], conveyed. 

Odbtirsiorip, neighbourhood or adjoining 
district. 

Gebnms [fr. gehure^ Sax., a farmer], an 
inhabitant of the same gebuieship or village. 

Geld, a mulct, compensation, value, price. * 
Angeld is tlie single value of a thing ; twigeld^ 
double value, &c. 

Geldable, taxable. 

Gemot, a mote or moot, meeting, public 
assembly. The various kinds were — 

(1) ‘The or general assembly of 

the people, whether it was held in a city or 
town, or consisted of the whole shire. It was 
sometimes summoned by the ringing of the 
moot-bell. Its regular meetings were annual. 

(2) The shire-gemot, or county court which 
met twice during the year. 

(3) The burg-gemot, wliich met thrice in 
the year. 

(4) The hundred-gemot, or hundred court, 
which met twelve times a y-^ar in the Saxon 
ages ; but afterwards a full, perhaps an extra- 
ordinary, meeting of every hundred was ordered 
to be held twice a year. This was the sheriff’s 
toum, or view of frank-pledge. 

(5) The halle-gemot, dr* the court-baron. 

(6) The wardemotus. — Anc. Inst. Eng. 

Genealogy [fr. yevta, Gk., and \bybc], his- 
tory of the succession of families ; enumeration 
of descent in order of succession ; pedigree. — 
Encyc. Lond. 

Genearoh [[fr. yered, Gk., and the 

head of a family. 

Geneath, a hind or farmer. 

Gener, a son-in-law. 

Generttl agent, a person who is authorised 
by his principal to execute all deeds, sign all 
contracts, or purchase all goods required in a 
particular trade, business, or employment. 

General Council, the assembly of the Parlia- 
ment bf the United Kingdom. 

General demurrer, a pleading at common 
law, which excepts to the sufficiency of a 
pleading in general terms, without showing 
specifically the nature of the objection. It is 
resorted to when the objection is to matter of 
substance. — Step. Plead. 162. 

General Gaol Delivery. See Gaol Deli- 

VEBT. 

General Inelosure Act The 41 Geo. III. 
c. 109, which consolidates a number of regula- 
tions as to the enclosure of common fields and 
waste lands. See Ikclosure Acts. 

General issue, a plea simply traversing 
modo et Jbrmd the allegations in the declara- 
tion. 

r. 21 H, T. 1853, in every case in which 
a defendant shall plead the general issue, 
Intmiding tQ give the special matter in evi- 


dence, by virtue of an Act of Parliament, he 
« shall insert in the margin of the plea the words 
* by statute,’ together with the year or years of 
the reign in which the act or acts of Parlia- 
ment upon which he relies for that purpose 
were passed, and also the chapter and section * 
of each of such acts, and shall specify whether 
such acts are public or otherwise, otherwise 
such plea shall be taken not to have been 
pleaded by virtue of any Act of Parliament, 
and such memorandum shall|^ inserted in the 
margin of the issue, and m the nisi prius 
record. But see 6 & 7 Viet. c. 97, s. 3 ; Chit. 
Arch. Prac. by Pren. 254—274, 1262, 1266, 
1267, 1270, 1292. 

In criminal proceedings, the general issue is 
^ not guilty,’ which is pleaded vivd voce by the 
prisoner at the bar. 

General lien, a right to detain a chattel, &c. 
until payment be made, not only of any debt 
due in respect of the particular chattel, but of 
any lAlance that may be due on general account 
in the same line of business. A general lien be- 
ing against the ordinary rule of law, depends 
entirely upon contract, either express or im- 
plied, from the special usage of the particular 
trade, or the previous course of dealing between 
the parties. See Lien. 

General Gnarter Sessions of the Peace, the 
Courts of, tribunals held in every coimty before 
two or more justices of the peace, one of whom 
must be of the quorum, once in every quarter 
of a year, which, by 11 Geo. JV. and 1 Wm. 
IV. c. 70, s. 85, is appointed to be in the first 
week after the 11th of October, the first week 
after the 28th of December, the first week after 
the 31st of March, and the first week after 
the 24th of June. When holden otherwise 
than quarterly, they are called ‘ The General 
Sessions of the Peace.* To prevent, however, 
the interference of the spring assizes with the 
April quarter sessions, the justices of the 
Epiphany sessions may, if they see occasion, 
name two of their body to fix some day for 
holding the next general quarter sessions, not 
earlier than the 7 th of March, nor later than 
the 22nd of April. — 4 & 6 Wm. IV. c. 47. 
By virtue of 34 Edw. III. c. 1, they had 
jurisdiction to try all felonies and misdemeanors 
within their respective counties, but their 
jurisdiction has been narrowed by subsequent 
statutes, and is now confined to the tidal of the 
smaller felonies and misdemeanors, and es- 
pecially offences relating to game, highways, 
ale houses, bastard children, the settlement 
and provision for the poor, servants’ wages, and 
apprentices. They also hear appeals from the 
decisions of justices of the peace not made in 
sessions. The 5 & 6 Viet. c. 38, defines the 
jurisdiction of justices in general and quarter 
sessions. The 7 & 8 Viet. c. 7l., amended by 
22 <& 23 Viet. c. 4., provides for the general 
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sessions of the peace in Middlesex.— 9 & 10 
Viet. c. 25. See 4 Step. Com. 897. 

General shipt a ship employed by the 
owners on a particular voyage in the con- 
veyance of the goods of a number of persons 
‘unconnected with each other. 

General tail, an estate-tail where one 
parent only is specified, whence th# issue must 
be derived, as to A. and the heirs of his body. 
See Tail. 

General verdut, the decision of the jury, 
when they find me point in issue generally. 
A general verdict is sometimes found for the 
plaintiff, subject to a special case, stating the 
facts for the opinion of the court above. — 1 
Chit. Arch. Prac. by Pren. 448, 453. 

General warrant, a process which used to 
issue from the office of the secretary of state, 
to arrest (without naming any persons in parti- 
cular) the author, printer, and publisher of 
such obscene and seditious libels as were par- 
ticularly specified in it. It was declared illegal 
and void for uncertainty by a vote of the House 
of Commons. — Com. Jour. 22nd April, 1766. 

Generale, the usual commons in a religious 
house, distinguished from pietantice^ which on 
extraordinary occasions were allowed beyond 
the commons. 

Generale dictum generaliter est interpretan- 
dum. Generalia verba sunt generaliter intelli- 
genda. — 3 Inst. 76. — (A general saying is to 
be interpreted generally. General words are 
to be understood generally.) 

Generale nihil cerium implicat. — 2 Co. 33. — 
(A general expression implies nothing certain. ) 

Generale tantum valet in generalibus quantum 
singulare in singulis. — 11 Co. 59.— -What is ge- 
neral prevails as much amongst things general 
as what is particular amongst things particular. 

Generalia prcecedunt^ specialia sequuntur. 
Peg. Br . — (Things general precede, things 
special follow.) 

Generalia specialibus non derogant. — Jenk. 
Cent. 120. — (Things general do not take from 
things special.) 

Generalia sunt preeponenda singularibus . — 
(General are to be placed before particular 
things.) 

Generalibus specialia derogant. — (Things 
special take from things general.) 

Generalis clausula non porrigitur ad ea quee 
antea specialiter sunt comprehensa . — 8 Co. 
154. — (A. general clause does not extend to 
those things which are before specially pro- 
vided.) 

Generals of Orders, chiefs of the several 
orders of monks, friars, and other religious 
societies. 

GeneratLo, the issue or offspring of a mother- 
monastery. 

Gens, race, nation, great &mily. 

Gentleman [fr. gentilhomvM^ Fr.; gentilhuomoy 


Ital., i. e. homo genUlis, Lat. ; a man of ancestry, 
V however high his rank]. All persons above 
yeomen : whereby noblemen are tndy called 
gentlemen.— iSbiifA de Pep. Ang. 1. 1, cc. xx*, 
xxi. Consult the Origin of Gentlemen^ from 
Leyden^ 8 Complaynt of Scotland, repub. 1801. 

The word was not employed as a legal addi- 
tion until about the time of Henry V. 

The gentry may be divided into three 
classes : 

(I.) They who derive their stock with arms 
from their ancestors, are. gentlemen of blood 
and coat armour. TI\ey are of course the most 
noble who can prove the longest uninterrupted 
continuance of nobility in the families of both 
their parents. 

(II.) They Avho are ennobled, by knight- 
hood or otherwise, with the grant of a coat-of- 
arms, are gentlemen of coat-armour, and give 
gentility to their posterity. Such have been 
scornfully designated ‘ gentlemen of paper and 
wax' 

(III.) They who by the exercise of a liberal 
profession or by holding some office, are gentle- 
men by reputation, although their ancestors 
were ignoble, as their posterity remains after 
them. These are not really gentlemen, though 
commonly accounted such. — 2 Step. Com. 686 
638. ^ • 

Gentleman Usher, one who holds a post at 
Court to usher others to the presence, &c. 

Gentlewoman, a woman of birth above the 
common ; an addition of a woman’s state or 
degree. 

Genus, in logic, the first of the universal 
ideas, and is when the idea is so common that 
it extends to other ideas which are also uni- 
versal : as incorporeal hereditament is genus 
with respect to a rent^ which is species. , Genus 
summum is that which holds the uppermost 
class in its predicament ; or it is that which 
may be divided into several species, each 
whereof is a genus in respect to other species 
placed below. — Woolley's Introd. to Logic, 
and 1 Mill's Log. 133. 

Geoponios [fr. y?}, Gk., land, and wovoc, 
labor], the science of cultivating the ground ; 
agriculture. 

George-Noble, a gold coin of Hen. VUL 
value 6s. 8d. — Leake. 

George, St., Knight of. See Garteb. 

Germ, a generation. 

German [fr. germain, Fr.; germanus, Lat.1, 
brother ; one approaching to a brother in proxi- 
mity of blood : thus the children of brothers 
and sisters are called cousins-german. 

Gerontooomium [fr. yiputr, Gk., «a< old 
man, and Kopkta, to take care of]jfan ahushouse 
or hospital for old people. — JEncyc. Lond. 
Their managers are called gerontocomi. 

* Gersumarins, finable ; liable to be amerced 
at the discretion of the lord of a r^ior. 



OLE 


( 400 ) 


Oestfttioii. See Bibth. 

Oestio pro hterede {behaviour as A«r), con- 
duct by -wdiich the heir renders himself liable 
for his ancestor's debts, as by taking possession 
of title-deeds, receiving rents, &c.-~-Scotch 
phrase. 

068ta 6t Fama, an ancient and obsolete 
writ, resorted to when a person’s good beha- 
viour was impeached. 

Oewineda, the ancient convention of the 
people to decide a cause. — LL. ./Sthel. c. i. 

uewitnessa, the giving of evidence in our 
ancient British law. — JBrompion. 

Oewrite, writings, deeds, or charters. 

Ohirdawar, Oirdwar, an overseer of police, 
under whom the goyendas or informers act. — 
Indian. 

Gibbet [fr. gibet, Fr.], a gallows ; the post on 
which malefactors are hanged, or on. which 
their bodies are exposed. It differs from a com- 
mon gallows in that it consists of one perpen- 
dicular post, from the top of which proceeds 
one aim ; except it be a double gibbet, which is 
formed in the ^ape of the Boman capital T.— 
Encyc. Lond. - 

Gift. The old text-writers make a gift (do- 
natio') a distinct species of deed, and describe it 
as a conveyance applicable^ tg the creation of an 
estate-tail ; while a feoffment they strictly con- 
fine to the creation of a fee-simple estate. The 
operative verb is ‘ give,’ which no longer im- 
plies any covenant in law (8 & 9 Viet. c. 106, 
8. 4), and the deed requires living of seisin. It 
was in consequence of entails being thus 
originally created that the grantor was called 
the donor, the grantee in tail the donee, 
l^and the entail the gift or donation, the 
issue taking per formam doni. It is almost 
obsolete. 

A gift is now understood to be a voluntary 
conveyance, without binding consideration, and 
therefore void in certain cases. A gift is like- 
wise applied to gratuitous transfers of personalty 
and donationes mortis causd. 

Gifta aqnSB, the stream of water to a mill. 

Giftoman [^Swed.']^ the right to dispose of a 
woman in marriage. 

Gilbert’s Acts, the 17 Geo. III. c. 53, and 
the 22 Geo. III. c. 83, which empower parishes, 
with the consent of two-thirds in number and 
value of the owners or occupiers, and with the 
approbation of two justices of the peace, to ap- 
point guardians to act in lieu of overseers, in 
all matters relative to the relief and manage- 
ment of the poor, and also to enter into vo- 
luntary unions with each other for the more 
convenient accommodation, maintenance, and 
enmloyment of paupers. 

G^ild, a tax, tribute, or contribution ; a society 
or firatemity constituted for mutual protection 
and benefit. Consult Das CHldenwesen im Mit- 
UMtePf vonJ)r. W. E. Wilda. 


Gilda maroatoria, a mercantile meeting or 
^^assembly. 

Gildable, liable to pay a gild. 

Gildmerehant, merchants who have privi- 
lege to hold pleas of land among themselves.— 
Scott. 

Gildrent, certain payments to the Crown from 
any gild or fraternity. 

GiU, one-fourth of a pint measure. 

Girantem [fr. girare, Ital.], the drawer.— 
Merc. Law. 

Gisement, cattle taken in to graze at a cer- 
tain price ; also the money received for grazing 
cattle. 

Gisetaker, a person who takes cattle to 
graze. 

Gisle, a pledge. Fredgisle^ a pledge of 
peace. Gisleberty an illustrious pledge. — Gibs. 
Camden. 

Gist of Action [fr. giste^ Fr., gesir^ to lie ; 
jaceoy Lat.^, the cause for which an ac- 
tion lies ; the ground and foundation of a 
suit, without which it is not maintainable. 

Gladiolnm, a little sword or dagger ; also a 
kind of sedge. 

Gladins [Jus gladiiy Lat.!, a supreme juris- 
diction. 

Glaive, a sword, lance, or horseman’s staff, 
one of the weapons allowed in a trial by 
combat. 

Glanville, the author of a book entitled 
Tractatus de Legibus et Consuetudinibus Regni 
AnglicBf which is supposed to have been the 
first undertaking of the kind in any countiy of 
Eiuope. Though perhaps it was not written 
by that Ranulphus de Glanvillft who yre&justi- 
tiarius Anglice under Henry II., yet it seems to 
be wholly written about the year 1181. It is 
little more than a sketch, as far as the plan of 
it goes, and is confined to proceedings in the 
King’s Court. A translation of Glanville, with 
notes, was published in 1812, by Mr. Beames. 
See Haleys Hist. 168, and n. a ; and 1 Reeves, 

p. 221. * 

Glass, Excise on, repealed by 8 & 9 Viet. c. 6. 

Glass-men, wandering rogues or vagrants.— 

1 Jac. I. c. 7. 

Glavea, a hand dart. 

Gleani^, Leasing, or Losing. It is de- 
cided that no right exists at common law 
for the poor to enter on a person’s land and 
glean after harvest.— iSteeZ v. Houghton, 1 H. 
Bl. 51. 

Glebss ascriptitii, villein-socmen, who could 
not be removed from the land while they did 
the service due. — Bract, c. 7 ; 1 Reeves, p. 269. 

Glebaris, turfs dug out of the ground. 

Gliseywa, a fraternity. 

Glebe, the land possessed as a part of the re- . 
venue of an ecclesiastical benefice. Bv s. 5 of 
5 & 6 Viet. c. 54, it is provided that tne com- 
missioners appointed to carry into efibet the 
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commutation of tithes shall have power to as- 
certain and define the boundaries, of the glebe- 
lands of any benefice, or, with consent of the 
ordinary and patron, to excliange the glebe- 
lands for other lands within the same or any 
a'djoining parish, or otherwise conveniently 
situated. — See 17 & 18 Viet. c. 84. 

Glomerells, commissioners appointed to de- 
termine differences between scholars in a school 
or university, and the townsmen of the place. 

Glossa viperina est quae corrodit viscera textus. 
1 1 Co. 34. — (It is a poisonous gloss which cor- 
rupts tlie essence of the text.) 

Gloucester, Statute of, 6 Edw. I. c. 1, a.d. 
1278. 

Glove Silver, extraordinary rewards given 
to officers of courts, &c. ; money given by the 
sheriff of a county in which no offenders are 
left for execution to the clerk of assize and 
judges’ officera. 

Gloves. It is an ancient custom on a maiden 
assize, when there is no offender to be tried, 
for the sheriff to present the judge with a pair 
of white gloves. 

Gl3m [fr. glyn, Erse ; gleen, Scot.], a hollow 
between twomoimtains; a valley. — Co. Lilt. 6 b. 

God-bote, an ecclesiastical or church fine paid 
for crimes and offences committed against God. 

God-gild, that which is offered to God or his 
service. 

God-peuny, earnest money given to a ser- 
vant when hired. 

Golda, a mine. 

Gold-mines, a branch of the ordinary revenue 
of the kingdom. By 1 W. & M. st. 1, c. 30, 
and 5 W. & M. c. 6, amended by 55 Geo. III. 
c. 134, it is enacted, that no mines of copper, 
tin, iron, or lead, shall be looked upon as royal 
mines, notwithstonding gold or silver may be 
extracted from them in any quantities; but 
that thegBovereign or persons claiming royal 
mines under his authority may have the ore 
(other than tin ore in the counties of Devon and 
Cornwall), paying for the same a price stated in 
the act — 2 Step. Com. 569. 

Goldsmith’s Notos, bankers’ cash notes (i. e. 
promissory notes given by a banker to his 
customers as acknowledgments of the receipt of 
money), were originally called in London 
goldsmiths’ notes, from the circumstance that 
all the banking business in England was ori- 
ginally transacted by goldsmiths. Such notes 
are now seldom issued except by country bankers, 
their use having been superseded by the intro- 
duction of cheques. — Chitty on Bills^ 351. 
Goidwit, or Ck>ldwioh, a golden mulct. 
Goliardus, a jester or buffoon. — Mat. Par. 
1229. 

Gomashtah, a factor, commissioner, or agent. 
Indian. 

Good abearing. See Abearance. 

Good be^viour, Security for, The exercise 


of preventive justice, which consists in being 
hound with one or more sureties in a recogni- 
zance or obligation to the Crown, and taken in 
some court, or by some judicial oflScer ; where- 
by the parties acknowledge themselves to be 
indebted to the Crown in the sum required, 
with the condition to be void and of none effect 
if the party shall demean and behave himself 
well, or be of good behaviour, either generally 
or specially for the time therein limited ; as for 
one or more years, or for life ; and if the con- 
dition of such recognizance be broken, by any 
misbehavioiu', the recognizances become for- 
feited or absolute ; an l the party and his sure- 
ties become the Crown’s absolute debtors, for 
the several sums in which they are respectively 
bound. — 4 Step. Com. 371. See Abearance. 

Good consideration, as distinguished from 
valuable consideration — a consideration founded 
on motives of generosity, prudence, and natuial 
duty ; such as natural love' and affection. 

Goods and Chattels, the generic denomination 
of things personal, as distinguished from things 
real, or lands, tenements, and hereditaments. 

Goodwill, the advantage or benefit which is 
acquired by a business, beyond the mere value 
of the capitiil, stock, funds or property em- 
ployed therein, in consequence of the general 
public patronage and^encouragement which it 
receives from constant or habitual customers, 
on account of its local position or reputation 
for skill or affluence, or punctuality, or from 
other accidental circumstances, or even from 
ancient partialities or prejudices. 

Goole, a breach in a seawall or bank ; a pas- 
sage worn by the flux and reflux of the sea. 

Gooroo gfuru, a spiritual guide. — Indian. 

Gorce, or Gors, a wear, pool, or pit of water. 
Termes de la Ley. 

Gore, a narrow slip of land. 

Gossipred, compaternity, spiritual affinity. — 
Canon Law. 

Goto, a ditch, sluice, or gutter. 

Govenuneut, that form of fundamental rules 
and principles by which a nation or state is 
governed. — Locke on Government ,* Paley^ 8 
Polit. Phi. ; Smith's Wealth of Nations ; Mon^ 
tesquieu's Spirit of Laws. 

Government Annuity Societies, formed im- 
der 3 & 4 Wm. IV. c. 14. Their purpose is to 
enable the industrious classes to make provi- 
sions for themselves by puschasmj^, on advan- 
tageous terms, a government annmty for life or 
term of years. Societies regularly constituted 
under this act are empowered to be the 
medium for such contracts, in favor of any 
persons whom they deem to be proper objects 
of the intended benefit. The trustees or lUtina- 
gers of the society act as the agents of the 
Commissioners for reduction of the national 
debt in this transaction, and the expense of 
the purchaser (whwis relieved from stamp 
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duties) is limited to a very trivial amount. 
The annuity is charged on the consolidated 
iund, and made payable half-yearly upon the 
draft of the trustees, supported (in the case of life 
annuity) by proof of the existence and identity 
of the nominee. It may either be immediate 
or deferred, so as to commence at any future 
period to be named by the purchaser. If de- 
ferred, it may be purchased either by a single 
sum paid in the first instance, or by annual 
payments ; and supposing the purchaser to live 
until its commencement, he becomes entitled 
to an annuity equivalent to the value of all his 
payments, with the accumulation of compound 
interest. If, on the other hand, in the case of 
a deferred life-annuity, he dies before its com- 
mencement, or (having agreed to pay by 
annual instalments) becomes incapable before 
that time of continuing the payments, the 
whole money that has been actually paid is 
returned, exclusive of interest, to his repre- 
sentatives or to himself, as the case may be. 
In the case of a life-annuity, whether im- 
mediate or deferred, which has come into 
possession, this advantage is also given to a 
purchaser — that on the death of the person 
on whose life the annuity depended, the pur- 
chaser or his representatives become entitled, 
over and above the arrears, to a sum equal to 
one-fourth of the annuity, provided it be 
claimed within two years after the decease. 
All annuities under this act are declared to be 
personal estate, are exempt from taxes and 
other charges, and are incapable of being sold 
or assigned, so as to pass the interest of the 
party entitled during his lifetime, unless in the 
case of his bankruptcy or insolvency ; but 
where that happens, they arc to be repurchased 
by government at a valuation, and the value 
paid over for the benefit of the creditors. The 
annual amount of annuity t« be granted to any 
one person is not to be less than 4Z. nor more 
than 30/., and no purchase can be made for 
the life of a person under the age of fifteen. 
Inhabitants of a parish forming themselves into 
a society for the purposes contemplated by the 
act are entitled to claim its benefits, provided 
that the rector, vicar, or minister of the parish 
for the time being, or a resident justice of the 
peace, be one of the trustees, and provided 
that there be no- savings’ bank legally e.stab- 
lished in the parish, under 9 Geo. IV. c. 92. 
But if there be a savings’ bank there of that 
description, a separate society for the purpose 
is unnecessary, and not authorised by the act ; 
for in that case any two of the trustees or 
managers of the savings’ bank may contract for 
government annuities, in favor of any person 
to whom they may think proper to extend the 
benefit, who is either a depositor in the sav- 
ings’ bank, or entitled in their opinion to be- 
a depositor therein. ^Through whichever 


of these media annuities are purchased, all 
transactions relative to them are to be subject 
in either case (as far as possible) to the regula- 
tions made by 9 Geo. IV. c. 92, and 7 & 8 Viet, 
c. 83, as to savings’ banks. 

Govemmenty Offences against. They are 
treason ; misprision of treason ; discharging 
fire-arms or missiles, <&c., at the queen ; scandal 
against the sovereign ; praemunire ; contempts 
against the title of the sovereign, or the crown’s 
ecclesiastical supremacy ; contempts against the 
royal palaces ; mal-administration in high 
offices; selling public offices; offences relating to 
the coin ; embezzling or destroying royal stores 
or ships of war ; serving foreign states ; deser- 
tion or seducing to desert ; reffising or neglect- 
ing to take the requisite oaths upon appoint- 
ment by the crown to an office ; administering 
unlawful oaths, or being engaged in illegal 
societies; and contempts against the preroga- 
tive. — 4 Step, Com. 232-283. 

Ooyenda, an inferior officer of police ; a 
spy, informer. — Indian. 

Grace, a faculty, license, or dispensation ; also 
general and free pardon by act of parliament, 
Grace, Days of^ time of indulgence and res- 
pite granted to an acceptor for the payment of 
his bill of exchange. It was originally a 
gratuitous favor (hence the name), but cus- 
tom has rendered it a legal right. 

The number of these days varies according 
to the ancient custom or express law prevailing- 
in each particular country, as follows : — 

Altona. Sundays and holydays in- jyaya 
eluded, and bills falling due on a Sunday 
or holyday, must be paid, or in default 
thereof, protested on the day previous . 12 

America ...... 3 

Amsterdam. Abolished since the Code ' 
Napoleon ..... none 

Antwerp, The same . . ^ none 

Barcelona ..... 14 

Berlin. When bill^ including them 
do not fiill due on a Sunday or holy- 
day, in which case they must be paid or 
protested the day previous ... 3 

Bilboa ...... 14 

Brazil, Bio Janeiro, Bahia, including 
Sundays, &c. as in the last case . . 15 

Bremen ...... 8 

Cadiz , . . . • . .6 

Dantzic ...... 10 

Denmark ...... 8 

England ...... 3 

France. Abolished by the Code Napo- 
leon, Livre 1, tit. 8, s. 5, pi. 136 ; 1 Par- 
dess, 189. Ten days were formerly al- 
lowed. — Pothier, pi. 14, 15 . . . none 

Frankfort on the Main, Except on 
bills drawn at sight, Sundays and holy- 
days not included .... 4 

Geneva 5 
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Genoa, Abolished by the Code Napo- 


Same as Altona 


none 
. 8 
. 14 
, 12 
. 3 
none 
none 


Icon 

Germany 
Gibraltar 
Hamburg. 

Ireland 
Leghorn 
Leipsic 

Lisbon and Oporto^ 15 days on local, 
and 6 on foreign bills; but, if not pre- 
viously accepted, must be paid on the 

day they fall due 6 or 15 

Madrid -14 

Malta 13 

Naples. Abolished by the Code Napo- 
leon ...... none 

Palermo ..... none 

Petersburg. Bills drawn after date are 
entitled to 10 days’ grace ; those drawn 
at sight, to only 3 days ; and those at any 
number of days after sight, none what- 
ever. But bills received and presented 
after they are due, arc, nevertheless, 
entitled to 10 days’ grace. In these days 
of grace are included Sundays and holy- 
days, as also the day when the bill falls 
due, on which days they cannot be pro- 
tested for non-payment ; but, on the 
morning of the last day of grace, pay- 
ment must be demanded, and, if not com- 
plied with, the bill must be protested 
before sunset . . . . 10, 3, &c. 

Rio de Janeiro^ Bahia^ and other parts 
of Brazil. Days of grace on foreign 
bills are 15, including holy days and Sun- 
days, and if due on any such day must 
be paid, or in default thereof protested on 
the previous day . . . . .15 

Rotterdam. Abolished by the Code 
Napoleon ..... none 

Scotland 3 

Spain. Vary in different parts of 
Spain, generally 14 days on foreign, and 8 
on inland bills ; at Cadiz only 6 days* 
grace. When bills are drawn at a cer- 
tain date, fixed or precise, no days of 
grace are allowed. Bills drawn at sight 
are not entitled to any days of grace ; nor 
are any bills, unless accepted prior to 
their maturity . , . (but vary) 14 

Sn^eden •.*•.« fi 
Trieste. Three days on bills drawn after 
date, or any term after sight, not less than 
7 days, or payable on a particular day ; 
but bills presented aft^r maturity must 
be paid within twenty-four hours. Sun- 
days and holydays are included in the 
days of grace, and if the last day of grace 
fall on such a day, payment must be 
made, or the bill protested on the first 
following open day . . . .3 

Femes. Six ^ys, in which Sundays, 


holydays, and the days when the bank is 
shut, are not included .... 6 

Ftenna. Same as Trieste . • . 3 

"Wales • . . • • . 3 

Chitty on BillSy p. 258. 

The law of the place where the bill is pay- 
able governs the allowance or non-allowance 
of the days of grace. They are to be cal- 
culated exclusive of the day when the bill 
would otherwise become aue. They are 
counted consecutively and in direct succes- 
sion, without any deduction or allowance, on 
account of Sundays or holydays or other non- 
secular days intermediate between the first 
and the last ; and whenever the last day of 
grace occurs on a Sunday or other holyaay, 
the bill becomes due and payable, not on the 
succeeding, but on the preceding day. In 
England, days of grace are allowed on all 
bills, whether they are payable at a certain 
time after date, or after sight, or even at sight. 
But bills payable on demand are immediately 
payable on presentment, without any grace 
days ; and so are bills not expressing the time of 
payment ; for then, in legal contemplation, they 
are payable on demand, — Story on Bills^ 
385. 

Gradient, moving by steps ; the deviation of 
railways from a level surface to an inclined plane. 

Graduates, scholars who have taken degrees 
in an university. 

Gradus [Lat.] (a step or degree). 

Gradus f arentelse, a pedigree ; a table^ of 
relationship. 

Graffer, a notary, or scrivener. 

Graffio gravio, a land-grave or earl. 

Graffium, a writing-book, register, or car- 
tulary of deeds and evidences. 

Grail, a gradual or book containing some of 
the offices of the Romish Church. 

Grain, the twenty-fourth part of a p^ny-r 
weight. — Troyweight. 

Grain, poisoned. Act prohibiting the use 
of, 26 & 27 Viet. c. 113. 

Grainage, an ancient dul^ in London under 
which the twentieth part of salt imported by 
aliens was taken. 

Grammar Schools, Endowed. See 3 & 4 
Vict..f c. 77. 

Grammatica falsa non vitiat chartam.-^9 
do. 48. — (False grammar does not vitiate a deed.) 

Granatarius, an officer who kept the com - 
chamber in a religious house. 

Grand Assize, a peculiar species of trial by 
jury introduced in the time of Henry IL giv- 
ing the tenant or defendant in a writ of right the 
alternative of a trial by battle, or by his peers* 
Abolished by 3 & 4 Wm. IV. c. 42, s. lo. 
Grand Cape. See Cape. 

Grand Constnmier of Hormajidy, an 
ancient book of great authority, containing the 
ducal customs of Normandy, probably compiled 

D D 2 
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since the time of Bichard I. — Hale's Hist. 
Com. Law., c. vi. 

Grand ^ys, those days in the terms which 
are solemnly kept in the Inns of Court and 
Chancery^ i. e. Candlemas Day in Hilaiy ; As- 
cension Day in Easter ; St. John Baptist’s Day 
in Trinity ; and All Saints’ Day in Michael- 
mas ; which are dies non juridici. 

Grand distress, ITnf o/, formerly " issued in 
the real action of quare impedity when no ap- 
pearance had been entered after the attach- 
ment ; it commanded the sheriff to distrain 
the defendant’s lands and chattels in order to 
compel appearance (3 Step. Com., 4th edit. 
675). It is no longer used, 23 & 24 Viet, 
c. 126, s. 26 having abolished the action of 
quare impedity and substituted for it the pro- 
cedure in an ordinary action. 

Grand Jury, an inquisition composed of not 
less than twelve nor more than twenty-three 
good and lawful men of a county, returned by 
the sheriff to every session of the peace, and 
every commis.sion of oyer and terminer and 
of general gaol delivery, who inquire, present, 
do and execute all those things which on the 
part of our lady the queen shall then and 
there be commanded them. Grand jurymen 
ought to be freeholdersj ^ut to what amount is 
uncertain. 

The ^and jury are previously instructed in 
the articles of their inquiry, by a charge from 
the judge who presides upon the bench. They 
th|n withdraw to sit, and receive indictments, 
which are preferred to them in the name of 
the queen, but at the suit of any private pro- 
secutor, and they are only to hear evidence on 
the part of the prosecution : for the finding of 
an indictment is only in the nature of an 
inquiry or accusation, which is afterwards to 
be tried and determined ; and the grand jury 
are only to inquire upon their oaths whether 
there be sufficient cause to call upon the party 
accused to answer it. 

When the grand jury have heard the evi- 
dence, if they think it a groundless accusa- 
tion, they endorse upon the bill of indictment, 

* not a true bill ’ or ‘ not found ; ’ the bill is 
then thrown out, and the party accused dis- 
chaiged without further answer. But a fresh 
bill may afterwards be preferred to a subsequent 
grand jury. If, however, they are satisfied of 
the truth of the accusation, they then endorse 

* a true bill ; ’ the indictment is then said to be 
found, and the party stands indicted. A ma- 
jority of the grand jury must agree, i. e. not 
less than twelve. — 4 Step. Com. 439. 

By 19 & 20 Viet. c. 54, the foreman of a 
grand jury is empowered to administer the oath 
to witnesses who need not be sworn in open court. 

Grand lareany, stealing to above the value 
of twelve pence. Abolished by 7 & 8 Geo, IV. 

■ c. '?9, s. 2. 


Grand seijeanty, an ancient holding by 
military service. See Tenure. 

Grange [Fr.], a farm furnished with bams, 
granaries, stables, and all conveniences for 
husbandry. — Co. Litt. 6 a. • . 

Grangearinis, a keeper of a grange or farm. 

Grangia [low Lat.], a grange. — Co. Litt. 5 a. 

Grant [fr. garantivy Fr., Junius and Skinner ; 
but Minshew thinks gratuitOy or perhaps gratioy 
gratijicory Lat.], a common law conveyance, 
operating by transmutation of possession. 

This deed was originally confined to the trans- 
fer of incorporeal hereditaments and expectant 
estates, of which livery of seisin could not be 
given. But the distinction between property 
lying in livery and property lying in grant, so 
far as regards the fconveyance of the immediate 
freehold of it, is abolished by 8 & 9 Viet. c. 106, 
s. 2, which provides that real property, of what 
kind soever, shall be transferable as well by 
grant as by livery. The operative verb is 
‘ grant,’ which, by s. 4 of the same statute, is 
not to imply any covenant in law in respect of 
any hereditaments excejjt by force of any Act 
of Parliament. Railway Acts provide that the 
operative word ‘ grant ’ in conveyances to and 
by the company shall imply the usual covenants 
for title ; and under the Acts 6 Anne, c. 35, 
s. 30, and 8 Geo. II. c. 6, s. 35, relating to the 
registration of deeds in the East and North 
Riding of Yorkshire, the verbs ‘ grant,’ ‘ bar- 
gain,’ and ‘ sell,’ will amount to express cove- 
nants for title, unless especially restrained 
by particular words. This provision is ex- 
tended by 6 Anne, c. 35, s. 34, to the West 
Riding, where the consideration-money ex- 
ceeds 50/. 

This conveyance has become the usual mode 
of transferring realty. It is the better opinion 
that a corporation can convey by grant. 

The stamp duty on the old bargain and sale, 
or lease for a year, preserved by 4 & 5 Viet, 
c. 21, and 8 & 9 Viet. c. 106, was repealed by 
13 & 14 Viet. c. 97, s. 6. 

A grant of personalty is more properly termed 
an a.ssignment or a bill of sale. 

The Queen’s grants are matters of record, 
and are either letters-patent or writs close. 

Grantee, he to whom any grant is made. 

Grantor, he by whom a grant is made. 

Grant to uses, this is the common grant with 
uses superadded, and has become the ftivorite 
mode of tran.sferring realty. 

Grantz, grandees. ^ 

Grass-hearth, the feudal service of turning 
up the earth with a plough. 

Grasson, or Grassum, a fine paid upon the 
transfer of a copyhold estate. 

Grass-week, rogation-week, so called in the 
Inns of Court and Chancery. 

Gratis, without reward. 

Gratis diotuxUi a voluntary statement. 
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Oratoitous deeds, instruments made with- 
out binding consideration. 

Oiutuitous Trustees, Act to amend the 
law in Scotland relative to the resignation, 
powers, and liabilities of, 24 & 25 Viet. c. 114, 
explained by 26 & 27 Viet. c. 115. 

Grava, a little wood or grove. — Co. Litt. 4 h. 

Orayameil, the substantial grievance or com- 
plaint. 

Gravare et gravatio, an accusation or im- 
peachment. — Leg. Ethel, c. xix. 

Gravius est divinam quam temporalem Icedere 
majestatem . — 11 Co. 29. — (It is more serious 
to hui’t divine than temporal majesty.) 

Great Bedford Level. See Bedford Level. 

Great Cattle, all manner of beasts except 
sheep and yearlings. 

Great Cnarter, Magna Charta^ which see. 

Great Seal \_clavis regni, Lat.J, the emblem 
of sovereignty, introduced by Edward the Con- 
fessor. By Art. 34 of the Union between Eng- 
land and Scotland (5 Anne, c. 8), it is provided 
that there should be one Great Seal for the 
United Kingdom of Great Britain, which should 
be used for sealing writs to summon the Parlia- 
ment, and for' sealing all treaties with foreign 
states, and all public acts of state which con- 
cern the United ^Kingdom, and in all other 
matters relating to England, as the Great Seal 
of England was then used ; and that a seal in 
Scotland should be kept and made use of in 
all things relating to private rights or grants, 
which had usually passed the Great Seal of 
Scotland, and which only concern offices, grants, 
commissions, and private rights within Scot- 
land. On the Union between Great Britain 
and Ireland no express provision was made by 
any of the Articles of Union as to the estab- 
lishing one Great Seal for the United Kingdom ; 
but various acts as to the summoning Pania- 
ment, &c. are required to be done uader the 
Great Seal of Ireland ; and by s. 3 of the Acts 
of Union, 39 40 Geo. III. c. 67 {Britisfi), and 

40 Geo. III. c. 38 it is enacted that 

the Great Seal of Ireland may, if his majesty 
shall so think fit, after the Union, be used in 
like manner as before the Union (except where 
it is otherwise provided by the Articles of 
Union), within that part of the United King- 
dom called Ireland. As to forging these seals, 
see Forgery. 

Great Tithes, so called to distinguish them 
from tithes often granted by the name of small 
tithes to a vicar. It is difficult to define them 
with certainty. Thus much, however, is clear, 
that of the three kinds of tithes, mixed, per- 
sonal, and predial, the two former are small 
tithes ; and of the latter, it seems that tithes of 
corn, hay, wood, and of other herbs which are 
sown in large quantities, such as fiax, hemp, 
'Ac., are great tithes. See Bac. Abr. Tythes; 
Com. Dig.j Dismes (G) ; 3 Step. Cgn^. 84. 


GreOf satis&ction for an offence committed 
or injury done. 

Green Cloth. The counting house of the 
king’s household was commonly called the 
Green Cloth, in respect of the green cloth upon 
the table whereat the lord steward, the tr<»- 
surer of the king's house, and other inferior 
officers sat : — (1) For daily taking the accounts 
for all expenses of the household. (2) For mak- 
ing provisions for the household according to 
the laws and statutes of the realm.- (3) For 
making of payments for the same. (4) For tlie 
good government of the king’s servants. (5) 
For payment ‘of the wages of the king’s ser- 
vants. The officers of the counting house never 
held plea of anything. — -4 Instil. 131. 

Greenhew, or Greenhue, vert in forests, 
&c. — Manm. p. 2, c. vi., n. 5. 

Green Silver, a feudal custom in the manor 
of Writtel in Essex, where every tenant whose 
front-door opens to Greenbury shall pay a 
halfpenny yearly to the lord, by the name of 
green silver or rent. 

Greenwax, estreats delivered to a sheriff out 
of the Exchequer, under the seal of the court, 
which is impressed upon green wax, to be 
levied. — 7 Hen. IV. c. 3. 

Greenwich Hospital. See 7 & 8 Wm. III. c. 
21 ; 10 Geo. IV. c. 2l5: 4 & 5 Wm. IV. c. 34 ; 
8 & 9 Viet., c. 22; 9 & 10 Viet., ce. 9, 10; 10 & 
11 Viet., c. 54; II & 12 Viet., c. 82 ; 12 & 13 
Viet. e. 28 ; 13 & 14 Viet. ce. 24, 40 ; as to 
out-pensioners, see 19 & 20 Viet. c. 15 ; as to 
widows, 26 & 27 Viet. c. 67. 

Gregorian Code. See Codex Gregorianus. 

Gregorian Epoch, the time from which the 
Gregorian calendar or computation dates, i. e. 
from the year 1582. See Calendar. 

Grenville Act, 10 Geo. III. c. 16. 

Gretna-Green Marriage, a marriage cele- 
brated at Gretna in Dumfries, in Scotland. By 
the law of Scotland a valid marriage may be 
contracted by consent alone, without any other 
formality. When the Marriage Act, 26 Geo. II. 
c. 33, rendered the publication of banns or a 
license necessary to the validity of a mar- 
riage in England, it became usual for persons 
resident in England who wished to marry clan- 
destinely to go to Gretna Green, the nearest 
part of Scotland, and there noarry according to 
the Scotch law. In consequence of the fre-. 
quency of such marriages, a sort of chapel was 
built at Gretna Green, in which the English 
marriage seiwice was performed by the viUi^ 
blacksmith. The facility of contracting such, 
marriages is at an end, for by 19 & 20 Viet. 
0 .. 96, s. 1, it is enacted that after the dlst dajr 
of December, 1856, no irregular manisige con-» 
tracted in Scotland by declaration, acknow- 
ledgment, or ceremony shall be valid) unless 
one of the parties had at the date thereof his 
or her usual place of residence there, or had 
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lived in Scotland for twentj-one days next 
preceding such marriage, any law, custom, or 
usage to the contrary notwithstanding. 

&eve [fr. gerefa^ or, rather, reve^ Sax.], 
power, authority. 

Qrimgribber [fr. Grimoire^ Fr., a conjuring 
book in the old French romances, or perhaps 
the art of necromancy itself], the jargon used 
as a cover for legal sophistry. — Div, of Purh 
36, and notes. 

Grith, peace, protection. 

Oiithbreohe, breach of the peace. 

Grithstole, a place of sanctuary. 

G^ronna, a deep pit or bituminous place 
where turfe are dug to bum. 

Groom porter, an oiHcer belonging to the 
royal household. 

Groom of the stole [fr. (rroXtjj Gk., a robe], 
an officer of the royal household, who has 
charge of the king’s wardrobe. 

Gross, absolute, entire ; not depending on 
another. 

Grosse bois, timber. 

Grossement enceinte, pregnancy in its lat- 
ter stages. 

Gross weight, the whole weight of goods 
and merchanffize, including the dust and dross, 
and also the chest or bag, &c., upon which 
tare and trett are allowed. 

Ground-annual, a ground-rent payable be- 
fore a tenement in a burgh is built ; contradis- 
tinguished from feu-annual. 

Ground-rent, a periodical payment for the 
privilege of building on another’s land. 

Ground-writ By the C. L. P. A. 1852, 
c. 121, ‘ It shall not be necessary to issue any 
writ directed to the sheriff of the county in 
which the venue ia laid, but writs of execu- 
tion may issue at once into any county and be 
directed to and executed by the sheriff of any 
county, whether a county palatine or not, with- 
out reference to the county in which the venue 
is laid, and without any suggestion of the issu-^ 
ing of a prior writ into such county.’ 

Before this enactment a ca. sa. or fi. fa. 
could not be issued into a county different from 
that in which the venue in the action was laid, 
without first issuing a writ called a ground- 
writ into the latter county, and then another 
writ, which was called a testatum writ, into the 
former. The above enactment abolished this 
useless process. — 1 Chit. Arch. Prac. by Pren. 
695. 

Groundage, a custom or fribute paid ffir the 
standing of a ship in a port. 

Growth hah^xmy, a rate paid in some 
places for the tithe of every fat beast, ox, or 
other unf^tful cattle. — Clay. Rep. 92. 

Gmaxii, the principal officers of a forest 

Guarantee, he to whom a guaranty is made. 

Guarantor, he who makes a guaranty. 
Guaranty, or Guarantee, a promise to a 


person to be answerable for the payment of a 
debt or the performance of a duty by another, 
in case he shoidd foil to perform his engage- 
ment. An offer to guarantee until it be ac- 
cepted is not binding. At the common law a 
guarantee need not have been in writing, but 
the Statute of Frauds, 29 Car. II. c. 8, s. 4, 
enacts that ‘ No action shall be brought 
whereby to charge the defendant upon any 
special promise to answer for the debt, de- 
fault, or miscarriage of another person unless 
the agreement upon which such action shall 
be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the 
party to be charged therewith, or some other 
person thereunto by him lawfully authorised.’ 
This provision has been held not to apply to 
a promise made to the person who is liable, 
nor to a case in which that person’s liability 
ceases upon the making of the promise. Gua- 
rantees, as other contracts, will not be binding, 
unless founded on a valid consideration. See 
Consideration, ante. "Where the original debt 
and guaranty are contemporaneous, no other, 
consideration is necessaiy than that which 
moves between the creditor and the original 
debtor ; but if a guaranty be made in respect 
of a debt already incurred, tliere must be a 
new consideration to support it, but the con- 
sideration need not move directly between the 
person giving and the person receiving the 
guaranty. It is sufficient if the person for 
whom it is given receive a benefit, or if the 
person for whom it is given receive, or may 
receive, a detriment. A consideration need 
not be expressed, for if it can l)e foirly implied 
from the language used, it will ordinarily bo 
sufficient. In the case of guarantees great in- 
coi^enience had resulted from the construction 
put upon the above section, viz., that the con- 
sideration for the promise of the guarantor 
must appear upon the written instrument. To 
remedy this was passed 19 20 Viet. c. 97, 

which enacts, tliat no special promise to be made 
by any person, after the paasing of the Act, 
(29th July, 1856), to answer for the debt, de- 
fault, or miscarriage of another person, being 
in writing and signed by the party to be charged 
therewith, or some other person by him there- 
unto lawfolly authorized, shall be deemed in- 
valid to support an action, suit or other pro- 
ceeding to charge the person by whom such 
promise shall have been made, by reason only 
that the consideration for such promise doet 
not appear in writing or by necessary inference 
from a written document (s. 8). The con- 
sideration must, however, exist. No promise 
to answer for the debt, default, or miscarriage 
of another made to a firm consisting of two or 
more persons, or to a single person trading 
under the name of a firm, and no promise to 
answer for die debt, defoult, or miscarriage 
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of a firm consisting of two or more persons, or 
of a single person trading under the name of 
a firm, shall be binding on the person making 
such promise in respect of anything done or 
omitted to be done, after a change shall have 
taken place in any one or more of the persons 
constituting the firm, or in the person trading 
under the name of a firm, unless the intention 
of the parties, that such promise shall continue 
to be binding notwithstanding such change, 
shall appear either by express stipulation or 
by necessary implication fi*om the nature of the 
firm or otherwise (s, 4). See Surety. 

Ouard^e, state of wardship. 

Guardian, or Warden of the Cinque Ports, 
a magistrate who has the jurisdiction of the 
ports or havens, which are called the Cinque 
Ports, This office was first created amongst 
us, in imitation of the Roman policy, to 
strengthen the sea-coasts against enemies, 
&c. — Camh. Br. 238. 

Guardian de I’eglise, a churchwarden. 

Guardian de Testemary, the warden of the 
stannaries or mines in Cornwall, &c. 

Guardian of the peace, a warden or con- 
servator of the peace. 

Guardian of the poor. By 22 Geo. III. 
c. 83 (commonly called Gilbert’s Act), parishes 
arc authorized, with the consent of two -thirds 
in number and value of the owners and occu- 
piers, and with the approbation of two justices 
of the peace, to appoint guardians to act in 
lieu of overseers, in all matters relative to the 
relief and management of the poor. As to 
their appointment under the Poor Law Amend- 
ment Act, see 4 & 5 Wm. IV. c. 76. Guardians 
have, by 7 & 8 Viet. c. 101, s. 31, the power 
of directing a pauper to be buried at the ex- 
pense of the parish. 

Guardian of the spiritualities, the person 
to whom the spiritual jurisdiction of any dio- 
cese is committed during the vacancy of the see. 

Guardian of the temporalities, the person 
to whose custody a vacant see or abbey was 
committed by the Crown. 

Guardianship. The custody of infants in- 
volves the voluminous subject of guardianship, 
or temporary parentage, which arises at the 
death of the father, or when the infant is taken 
away from its parents. 

In modem times, guardians may be said to 
be of five kinds. 

(1) Testamentary. 

* By the 12 Car. II. c. 24, s. 8, where any 
person has at the time of his death a child under 
the age of twenty-one years, and unmarried, 
the fathery whether such child be bom at the 
time of his decease, or in ventre sa mere, 
or whether such father be within the age of 
twenty-one, or of full age, may by deed exe- 
cuted [or if such father be of full age, by last 
will in writing, executed in the presence of 


two witnesses (7 Wm. IV. and 1 Viet. c. 26 
B. 7)], dispose of the custody and tuition of 
such child until he attain twenty-one years, or 
any lesser time, to any person in possession or 
remainder, and such disposition ^all be good 
against all persons claiming the custody or 
tuition of such child, as guardian in socage 
or otherwise; and such person to whom the 
custody of such child shall be so disposed or 
devised may maintain an action of trespass 
against any who shall wrongfully take away or 
detain him, and recover damages for the use 
and benefit of such child. 

By ss. 9 & 10, pei-sons to whom the cus- 
tody of such children shall be so disposed are 
to have the custody of their lands and personal 
estate till twenty- one, and may bring such 
actions as guardians in socage may. But the 
act is not to alter or prejudice the custom of 
London, or of any omer city or town cor- 
porate, or of the town of Berwick, concerning 
orphans, nor to operate to discharge any appren- 
tice from his apprenticeship. 

This guardianship, which supersedes all 
others, being a continuation of the parental 
authority, and a mere private office of personal 
trust, is not assignable, but determines at the 
guardian’s death. If the guardian, being an 
unmarried woman, afterwards marry, the office 
is not transferred to her husband, but she 
nevertheless continues to act herself. The 
mother cannot appoint a guardian to her child- 
ren under this act, though she be a widow at 
the time, for the statute is wholly confined to 
fathers; but she has the first claim upon the 
attention of the Court of Chancery in the selec- 
tion of a guardian. 

(2) Customary. 

This guardiansliip is entirely local, and de- 
pends altogether uj)on the Jaw of the particular 
place where it exists. It is found in copyhold 
manors, ancient corporations, and gavelkind 
lands. The father’s autliority of appointing a 
guardian under the 12 Car. II. c. 24, does not 
extend to copyhold property. 

(3) Ad litem. 

Every Court in which an in&nt is one of 
the suitors has power to appoint a guardian 
for the purpose of protecting such infant’s inte- 
rest in the proceedings instituted, Se© 2 Chit. 
Arch. Prac. byPren. 1234, and Smi' Ch.Pr, 57. 

(4) By appointment of Char^ceryy 

The Court has power tp appoint a guardian, 
as its instrument, to protect the general interests 
of an infant- ward, where there is no guardian 
already selected. The person appointed must 
usually be of the same religious persuasion as 
the infant’s parents, and of a moral, aolvent, 
capable, and humane character, residing, more- 
over, in England. 

The Court will, if practicable, and not dis- 
advantageous to the infimt, give the preference 
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to the &ther) who is primd facie and naturally 
entitled to the custody of his children, even as 
against their mother, provided the children be 
seven years old. 

Next to the Other’s right is recognised that 
• of the testamentary or statute-guardian, whose 
authority is hardly to be distinguished from 
that of the father, deriving his title, as he does, 
from the right of the j)arent by virtue of the 
Act of Parliament already quoted. It is, in 
fact, a continuation of tlie same trust under the 
same control and jurisdiction. 

(5) Guardian in tort^ or hy intrusion (tutor 
alienus'). 

This is an implied, indirect kind of guardian- 
^ip, arising from a person intruding himself 
into an infant’s property: if he receive the 
profits belonging to tlie wronged infant, as its 
guardian, he must account for them in Chan- 
cery, being, by this Court, regarded as such 
infant’s trustee. 

There are five other species of guardians 
recognised by our law, but which have now 
become obsolete or compar",tively rare : — 

(1) Guardian hy nature (jure naturae ). — To 
this guardianship the fatlier has tlie first title, 
and should he not appoint one, pursuant to 12 
Car. II. c. 24, then the mother, and afterwards 
the other ancestors, cdrf' claim it. Only an 
heir apjparent, either male or female, can be 
the subject of this guardiansliip, which merely 
extends to the infant’s person, and endures 
until majority. 

(2) Guardian in socage^ or^ hy the common 
law (jure gentium ). — This guardianship occurs 
only when an infant is legally entitled in posses- 
sion to socage land by descent, and is in such of 
the infrnt’s next of blood, as cannot possibly be- 
come entitledUio the land upon the infant’s death. 

There are two kinds: Guardian by right 
(tutor proprius) ; and (2) Guardian by posses- 
sion and claim {tutor alienus). 

It is a personal trust for the infant’s benefit, 
both as to his person and est ae, and cannot bo 
devised or assigned or transmitted by succes- 
sion, or forfeited by outlawry or attainder. On 
the guardian dying or becoming incapacitated, 
it devolves upon the next relation in blood, who 
can never become entitled to the land ; he can- 
not be removed. It determines when the infant, 
male or female, attains fourteen (or fifteen 
in gavelkind land). Such guardian is super- 
seded by the father’s testamentaiy guardian. 

A guardian per cause de ward exists only 
in so(^e land ; it occurs where an infant in 
ward is guardian to another, in which case the 
wardship of the first infant draws after it that 
of the second. 

(3) Guardian for nurture arises when the 
infant has neither land nor guardian, the father 
or mother possessing the right, for its education 
and governance. It cannot be assigned.. It 


certainly continues until the age of fourteen 
(Reg. V. Clarke^ 7 E, ^ B. 186); and, in 
the case of a female inf^t, has been held to 
continue until the age of sixteen. — Reg. v. 
Howes ^ 30 L, J. {M. C.) 47. As to the infant’s 
property, this guardian is very much on the 
same footing as a stranger. 

(4) Guardian by the election of the infant . — 
In the absence of a guardian the infant may, 
after fourteen, choose one for himself. The 
election is frequently made before a judge in 
equity, or on circuit, but this is not absolutely 
necessary. The infant’s election does not super- 
^de the power of Chancery to appoint another, 
if* it should be considered more advantageous. 

The advisable course is always to apply to 
the Court of Chancery to appoint a guardian. 

(5) Guardianship by appointment of the Ec- 
clesiastical Court. — The ecclesiastical courts 
claim the right of appointing a guardian to pro- 
tect the personalty of an infant ; and also to take 
care of the infant if tliere be no other guardian ; 
but this latter claim seems not to be well founded, 
theii* authority being simply to appoint a guar- 
dian ad litem. — Cham, on Inf pp. 72, 73. 

There is no trace, in modern times, of any 
appointment by these courts of a guardian of 
the person and estate, but the name is given to 
those who are appointed administrators durante 
minore cetate of one who would be entitled, if 
of full age, to act. For further details, see Co. 
Ijitt. 86 with Mr. Hargrave’s notes. The 
jurisdiction of the ecclesiastical courts in testa- 
mentaiy matters has been transferred to the 
Court of Probate. — 20 & 21 Viet cc. 77, 85. 

By the Roman law, guardianship was of two 
sorts : (1) Tutela^ and (2) Cura : the first lasted 
in males until they arrived at fourteen years of 
age, and in females until they arrived at. twelve 
years of age, which were called the ages of 
puberty of the sexes respectively. From the 
time of puberty until they were twenty-five 
years of age, which was their full majority, they 
were deemed minors, and subject to curatorship. 
During the first period of tutehige their guar- 
dian was called tutor, ,and they were called, 
pupils ; during the second period, their guar- 
dian was called curator, and ih^y were called 
minors. In England, the guardian performs 
the offices both of a tutor and a curator, under 
the Roman law. In France, the tutorship lasts 
until the full age of majority. 

In treating of guardian^ip, two q[uestions 
naturally arise : (1) Whether the authority of 
a guardian over the person of his ward is local, 
and confined to the place of his domicile, or 
extends everywhere ? (2) Whether the autho- 
rity of the guardian over the property of his 
ward is local, or extends everywhere ? The 
better opinion seems to be, that the guardian’s 
authority extends everywhere, in both cases.-— 
(Story* 8 Conjl. of Laws f O, xiii. 
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Guastald, one who has the custody of the 
royal mansions. 

Gubemator [Lat.], a pilot or steersman. 

Guest^taker, an agistor ; one who took cattle 
^into feed in the royal forests. 

Guidage, a reward for safe conduct through 
a strange land or unknown country. 

Guidon do la Mer, a treatise on maritime 
law, written in Kouen, then Normandy, in 1671. 

Guild [fr. gildan^ Sax., to pay or contribute], 
a comjmny, fratemily, or corporation, associated 
for some commercial pui-pose. 

Guildhall, the chief hall of a city or borough- 
town, for holding courts, and for the meeting of 
the corporation in order to make laws for the 
regulation of the city or town, and to administer 
summary justice. 

Guildrents. See Gjldrent. 

Guilt [fr. wiglian^ hewiglian^ gewiglian^ A.S., 
to conjure, to divine, and hence to practice 
cheat, impo.sture, and enchajitirient ; the past 
participle o? gewiglian is gcwigledy guiled, guilt. 
Tooke. Others say it is derived from gitdan, 
A.S., to pay a tax, and originally signified the 
fine or mulct paid for an offence, and afterwards 
the offence itself], sin, wickedness, crime, 
criminality. 

Guilty, having committed a crime. 

Gules, the heraldic name of the color usually 
called red. The word is derived either from 
the Latin gula, a throat, or the Arabic gule, a 
rose. If the latter supposition be correct, the 
word was probably introduced by the Crusaders. 
Gules is denoted in engravings by numerous 
perpendicular lines. Heralds who blazoned by 
planets and jewels called it Mar.<i, and ritbg. 

Gules of Augnut [fr. gula^ Lat., a throat], 
the entrance into, or the first day of that month. 

Gultwit, or Guiltwit, amends for a trespass. 

Gunge, a granary, a depot, chiefly of grain 
for sale. Wholesale markets held on particular 
days. Commercial depots. — Indian. 

Gunpowder. As to the making, keeping, 
and carriage of gunpowder, see 23 & 24 V^ict. 
c. 139; 24 & 25 Viet. c. 130; and 25 & 26 
Viet. c. 98.. 

Gurgites, wears. 

Guti and Gotti, Goths, Jutae or Getae, who 
left Germany and came to inhabit this island. 

Gwabr merobed, a payment or fine made to 
the lords of some manors, upon the marriage of 
their tenants’ daughters, or otherwise on their 
committing ineontinency. See Mercheta Mu- 
LiERUM. — Welsh term. 

Gwalstow, a place of execution. 

Gwftyf, that which had been stolen and after- 
wards dropped in the highway for fear of a 
discovery. 

Gylput, the name of a court held ever}^ three 
weeks in the liberty or hundred of Pathbew in 
Warwick. 

Gyltwite. See Gultwit. 


Gynaroy, or GynsBOoeptoy, government by 
a woman ; a state in Which women are legally 
capable of the supreme command, e. g. Great 
Britain and Spain. 

Gypsies. The first of the laws against 
gypsies,. 22 Hen. VIII., c. 10, describes this 
people, who were then new-comers in this 
country, as *• outlandish persons calling them- 
selves Egyptians, using no craft or feat of 
nicrchan^se, who have come into this realm and 
go from shire to shire and place to place in 
great company, and used great subtle and 
crafty means to dec'sive the people, bearing 
them in hand, that they by palmestry could 
tell men’s and women’s fortunes; and so 
many times by draft and subtilty have deceived 
the people of their money, and also have com- 
mitted many heinous felonies and robberies.’ 
This was the descri 2 )tion given of these wan- 
derers. It was now enacted, tluft if any such 
persons came within the realm, they should 
forfeit all their goods and chattels, and should 
leave the kingdom within fifteen days after 
command so to do, upon pain of imprisonment. 
All sheriffs and justices of the peace were em- 
powered to seize their property for the king’s 
u.se. If they were to be tried for any felony, 
they were not to be entitled to the privilege of 
stat. 8, Hen. VI., which gave a jury de medie- 
tate linguae. As to aU those then within the 
realm, they had sixteen days to depart ; and if 
they overstaid that time they were to be im^ 
prisoned, and forfeit all their goods and chattels, 
4 lieeveSy c. xxix., p. 290. 

This statute was found not strict enough to 
restrain these people from coming into the king- 
dom ; but they still resorted hither, using, as 
1 & 2 Ph. & Ma. c. 4, states, ‘ their old ac- 
customed devilish and naughty practices and 
devices, with such abominable living as it is 
not in xiny Christian realm to be permitted, 
named, or known.’ It is therefore enacted by 
this last stxitutc, that any one conrqying such 
person into the realpi shall forfeit 40/. ; and 
the Egyptian so conveyed, and continuing here 
one month, shall be adjudged a felon without 
benefit of clergy or sanctuary. As to those 
within the realm, such as do not depart within 
twenty days after proclamation of that Act, 
shall forfeit all their goods, to be seized by any 
one; half to the king and half to the party 
seizing them : and if they do not depart In fii^ 
days after the proclamation, it is made felony, 
without clergy or sanctuary. Persons who 
leave that way of life within the twenty days 
above-mentioned are to be discharged of' the 
penalties of the act. — 4 Reeves^ c. p. 490. 

8ee Vagrants, and 5 Hen. VIII. c. 84, p. 126. 

Gyves [fr. gevyn^ Wei.], fetters or shackles 
for the legs. 
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Habeas corpora juratomm {that you have 
the bodies of the jurors), a process which issued 
out of the Court of Common Pleas, commanding 
the sheriff to summon a jury. The practice 
was similar to the distringas from the Queen’s 
Bench and Exchequer for the s^e pur- 
pose. It is abolished by C. L. P. A. 1852, 
8. 104. 

Habeas Corpus Act, the 31 Car. II. c. 2, 
providing the great remedy for the violation of 
personal liberty by the writ of habeas corpus 
ad subjiciendum, which see below. 

Habeas corpus ad faciendum et recipien- 
dum {that you have the body to do and receive), 
a common law writ which issues out of any of 
the courts at Westminster, when a person is 
sued in some inferior jurisdiction, and is de- 
sirous to remove the action into the superior 
court. It commands the inferior judges to 
produce the body of the defendant, together 
with the day and cause of his caption and de- 
tainer, to do and receive whatever the Queen’s 
Court shall consider in that behalf. — 3 BL 
Com, 130. . . ^ 

Habeas corpus ad prosequendum {that you 
have the body to prosecute), a writ that issues 
when it is necessary to remove a prisoner, in 
order that he may be tried in the proper juris- 
diction.— 

Habeas corpus ad respondendum {that you 
have the body to answer), a writ which formerly 
issued when one had a cause of action against 
another, who was confined by the process of 
some inferior court, in order to remove the 
prisoner, and charge him with the new cause 
of action in the court above. — Ibid, No 
longer used. — 2 Chit, Arch, Prac, by Pren, 
1307. 

Habeas *oorpus ad satisfaciendum {that 
you have the body to satisfy), when a plaintiff 
has obtained judgment in one of the superior 
courts against a defendant, who is in the prison 
of an inferior court at the suit of another, he 
may, by this writ, bring up the prisoner to 
the superior court, in order to charge him in 
execution. — Ibid, See C, L, P, A, 1852, 
8. 127. 

Habeas corpus ad subjiciendum {that you 
have the body to answer). This, the most cele- 
brated prerogative writ in the English law, is a 
remedy for a person illegally deprived of his 
liberty. It is addressed to any person who 
detains another in custody, and commands him 
to produce the body of the prisoner, with the 
day and cause of his caption and detention, 
and to do, submit to, and receive whatever 
the judge or court awarding such writ shall 
consider in . tl^t behalf. It issues out of any 


of the superior courts of law and equity, both 
in term and vacation, and runs into all parts 
of the Queen’s dominions. ‘The writ is applied 
for either by motion to a court or application 
to a judge, supported by an affidavit of the 
facts. If a probable ground be shown that 
the party is imprisoned without just cause, 
and therefore has a right to bo delivered, 
then this writ ought of right to be granted to 
every man that is committed or detained in 
prison or otherwise restrained, though it be 
by command of the Sovereign, the Privy 
Council, or ,any other power in the country. 
And therefore there' is an absolute necessity 
of expressing upon every commitment the 
reason for which it is made, that a court upon 
a habeas corpus may examine into its validity, 
and, according to the circumstances of the case, 
may discharge, admit to bail, or remand the 
prisoner. 

The Habeas Corpus Act, 31 Car. II. c. 2, 
enacts: (1) That on complaint and request in 
writing, by or t>n behalf of any person com- 
mitted and charged with any crime (unless 
committed for treason or felony expressed in 
the warrant ; or as accessory, or on suspicion 
of being accessoxy before the fact, ' to any 
felony, or upon suspicion of such felony, 
plainly expressed in the warrant ; or unless 
he is committed or charged in execution by 
legal process), the Lord Chancellor, or any of 
the judges in vacation, upon viewing a copy 
of the warrant or affidavit that a copy is 
denied, shall (unless the party has neglected, 
for two terms, to apply to any court for his 
enlargement) award a habeas corpus for such 
prisoner, returnable immediately, before him- 
self or any other of the judges ; and upon the 
return made shall discharge the party, if 
bailable, upon giving security to appear and 
answer to the accusation in the proper court 
of judicature. (2) That such writs shall be 
endorsed, as granted in pursuance of this act, 
and signed by the party awarding them. (3) 
That the writ shall be returned and the 
prisoner brought up within a limited time 
according to the distance, not exceeding in 
any case twenty days. (4) That officers and 
keepers neglecting to make due returns, or 
not delivering to the prisoner or his agent, 
within six hours after demand, a copy of the 
warrant of commitment, on shifting the custody 
of a prisoner from one to another, without 
sufficient reason or authority (specified in the 
act), shall for the first oflfence forfeit 100/. and 
for the second offence 200/. to the party 
grieved, and be disabled to hold his office. 
(5) That no person once delivered by habeas 
corpus shall be recommitted for the same 
offence, on penalty of 500/. (6) That every 

.person committed for treason or felony shall, 
if he require it, the first week of the next 
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tenn, or the first day of the next session of 
oyer and terminer ^ be indicted in that term or 
session, or else admitted to bail; unless the 
witnesses for the Crown cannot be produced 
at that time ; and if acquitted, or if not in> 
dieted and tried in the second term or session, 
he shall be discharged from imprisonment for 
such imputed offence ; but that no person, after 
the assizes shall be opened for the county in 
which he is detained, shall be removed by habeas 
corpus till after the assizes are ended ; but 
shall be left to the justice of the judges of 
assize. (7) That any prisoner may move for 
and obtain his habeas corpus as well out of 
the Chancery and Exchequer as out of the 
Queen's Bench or Common Pleas, and the 
Lord Chancellor or judges denying the same, 
on sight of the warrant, or oath that the 
same is refused, shall forfeit severally to the 
party grieved the sum of 500/. (8) That this 

writ of habeas corpus shall run into the coun- 
ties palatines, cinque ports, and other privi- 
leged places, and the islands of Jersey and 
Guernsey. (9) That no inhabitant of England 
(except persons contracting, or convicts pray- 
ing, to be transported, or having committed 
some capital offence in the place to which 
they are sent) shall be sent prisoner to Scot- 
land, Ireland, Jersey, Guernsey, or any place 
beyond the seas, within or without the king’s 
dominions, on pain that the party committing, 
his advisers, aiders, and assistants, shall fodeit 
to the party grieved a sum not less than 
5001 , ; shall be distibled to bear any office of 
trust or profit ; shall incur the penalties of 
proemunire ; and shall be incapable of the 
royal pardon. 

The writ of habeas corpus was rendered 
more actively remedial by the statute of 
Charles II., but it is founded on the broad 
basis of magna. charta^ and is the principal 
bulwark of English liberty ; and if even 
temporary circumstances, or the doubtful plea 
of political necessity, should lead men to look 
upon its denial with apathy, the most dis- 
tinguished characteristic of our constitution 
will be effaced. 

This statute extends only to the case of 
commitments for such criminal charges as can 
produce no inconvenience to public justice by 
a temporary enlargement of the prisoner ; all 
ether cases of unjust imprisonment being left 
to the habeas corpus at common law, now 
regulateci by 56 Geo. III. c. 100, which pro- 
vides (1) That where any person shall bo re- 
strained of his liberty (otherwise than from some 
criminal or supposed criminal matter, and 
except persons imprisoned for debt, or by 
process in any civil suit), any of the barons of 
the Exchequer of the degree of the coif, or 
any of the justices of either bench, shall, 
upon affidavit showing a probable and reason- 
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able ground fi>r such complaint, award in 
vacation time a writ of habeas corpus^ imder 
the seal of the court whereof he is a judge, 
directed to the person in whose custody the 
party is confined, which shall be returnable 
immediately before himself or any other judge 
of the court. (2) That upon disobedience to 
the writ the judge before whom it is return- 
able may issue a warrant to arrest the party 
guilty of such contempt. (3) That if the 
writ be awarded so late in vacation that it 
cannot be conveniently obeyed during vacation, 
the same may be made returnable in the 
court to which the judge by whom it is 
awarded belongs, on a certain day in the next 
term. (4) That if such writ shall be awarded 
by the court itself of Queen’s Bench, Common 
Pleas, or Exchequer, so late that it cannot be 
conveniently obeyed during the term, the 
same may be made returnable in the then 
next vacation before any of the judges. (6) 
That though the return to the writ may be 
good in law, it shall be lawful for the judge 
before whom it is returnable to proceed |to 
examine into the truth of the facts, and if it 
appear doubtful to him whether they be true 
or not, it shall be lawful for such judge to 
let to bail the person so confined, upon his 
entering into a recognizance to appear in the 
court to which the judge belongs in the term 
following, which court may proceed to examine 
into the truth of the facts, in a summary way 
by affidavit, and to order and determine as to 
the discharge, bailing, or remanding of the 
party. (6) That the like proceeding for con- 
troverting the truth of the return may be had 
in tlie case where the writ shall be awarded 
by the court itself, or be returnable therein. 
(7) TJiat the several provisions aforesaid shall 
extend to all writs of habeas corpus awarded 
in imrsuance of the 31 Car. II. c. 2. Lastly, 
that the habeas corpus^ according to this 56 
Geo. 111. c. 100, may run into any county 
palatine, or cinque port, or other ‘privileged 
place, or the islands of Jersey, Guernsey, or 
Man, or any port, harbour, road, creek or bay 
upon the coast of England or Wales, lying out 
of the body of any county. 

Besides the efficacy of the writ of habeas 
corpus^ in liberating the subject from illegal 
confinement in a public prison, it also extends 
its influence to remove every unjust restraint 
of personal fi-eedoni in private life, though 
imposed by a husband or a father ; but when 
women and infants are brought before tba^ 
court by a habeas corpus, the court will only 
set them free from an unmerited or unreason- 
able confinement, and will not determine the 
validity of a marriage, or the right to the 
guardianship, but will hold them at liberty 
to choose whither they will go ; and if there 
be any reason to apprehend that they will be 



TfAn^TrxR 


( 412 ) 


seized in returning from the court, they will 
be sent home under the protection of an 
officer. But if a child is too young to have 
any discretion of its own, then the court will 
deliver it into the custody of its parent, or the 
person who appears to be its legal guardian.—— 
See 3 BL Com. 131 ; 4 Step. Com. 20; and 
8 Burr. 1434. 25 & 26 Viet. c. 20, enacts 
that no writ of habeas corpus shall issue out 
of any of the courts in England into any 
colony or foreign dominion of the Crown where 
her Majesty has a lawfully established court 
of justice, having authority to grant and issue 
the said writ and to ensure the due execution 
thereof throughout such colony or dominion. 

Habeas corpus ad testificandum (that you 
have the body to testify^ a writ to bring a 
witness into court, when he is in custody at 
the time of a trial. He must be a material 
witness, and willing to attend. The court will 
not grant this writ to bring up a prisoner at 
war ; an application must be made to the 
Secretary of State. — IG & 17 Viet. c. 30, 
s. 9 ; 1 Chit Arch. Prac. by Pren. 354. By 
1 9 & 20 Viet. c. 108, s. 3 1 , a similar power of com- 
pelling the attendance of a person in custody, 
in order that he may be examined, is given to 
a judge of a county court. 

Habeas corpus cum ttCusfi (that you have 
the body with the cause\ a writ which a de- 
fendant may have to remove himself from one 
prison to another ; also a writ to remove a 
cause from an inferior court into a superior 
court, when the defendant is in custody in the 
court below. — 2 Chit. Arch. Prac. by Pren. 
1306, 1309. As to habeas corpus in Chancery, 
see Smi. Ch. Pr. 119. 

Habendum of a deed, that part of a con- 
veyance, &c., which determines the quantity 
of interest conveyed ; but should the quan- 
tity be expressed in the premises, then the 
habendum may lessen, enlarge, explain, or 
qualify, but not contradict, or be repugnant 
to the estate granted in the premises. See 
Deed. 

Habentia, riches. — Mon. Any. t. 1, p. 100, 

Habere facias possessionem (that you cause 
to have possession)^ abbreviated thus, ha. fa, 
po.^ a writ that issues for a successful plaintiff 
in ejectment, to put him in possession of the 
premises recovered. If the first writ be not 
executed, an aliasy &c. may be sued out. The 
officer, if necessary, may break open outer 
doors, in order to give possession, or he may 
take the posse comitatus with him if he fear 
violence. — 1 Chit. Arch. Prac. by Pren. 
1034. 

Habere facias seisinain (that you cause to 
have possession)^ a writ addressed to the sheriff 
to give seisin of a freehold estate recovered 
by ejectione firmas or other action.— O. N. B. 

154 , 


Habere fetoias visum (that you cause to have 
vietv\ a writ that lay in divers cases in real 
actions, as in tbrmedon, &c. .where a view was 
required to be taken of the lands in contro- 
versy. See Formedon. 

Habergeon, a diminutive of hauberk, a' 
short coat of mail without sleeves. 

Habit and repute, held and reputed — 
Scotch phrase. 

Habitatio. The nature of this personal 
seiwitudc is not obvious. Some jurists con- 
found it with the right to use a house ; but 
Justinian declares it to be quite distinct, both 
from thejMS utendi and the jus fruendi. For 
whilst the jus utendi is one and entire, the 
habitatio is a series of rights arising from day 
to day, so that in bequeathing it you make a 
•separate bequest, in fact, for each day ; hence, 
also, it was not extinguished by non-user. 
Justinian added the further distinction, that it 
might be let. — Cum. C. L. 95, and Saund. 
Justin. 224. 

Habitations, offences against. They are 
arson ; negligently setting fire to houses and 
buildings by servants; and burglary. 

Hachia, a hack, pick, or instrument for 
digging. 

Hackney Coaches. The provisions relating 
to these vehicles in the metropolis are embodied 
in the 1 & 2 Wm. IV. c. 22, amended by 
6 & 7 Viet. c. 86, which repeals all previous 
acts on the subject. See also 13 & 14 Viet. 
c. 7, and 16 & 17 Viet. cc. 33, 127, and 23 
& 24 Viet. c. 113. 

Hadbote, a recompense for an affront offered 
to a priest. 

Haderunga[fr. had^ Sax., person, and arungy 
honored], respect of persons; partiality. 

Hadgovel, a tax, or mulct. 

Hcec fait Candida illius cetatis fides et sim- 
plicitaSy qucB pauculis lineis omnia fdeifirma- 
menta posuit. — Co. Pitt. 6. — (Such was the 
candid faith and simplicity of that age, which 
included all the guarantees of faith in a very 
few lines.) 

Hmreda [Goth.], court-leet. 

Hserede abducto, an ancient writ that lay 
for the lord, who having by right the wardship 
of his tenant under age, could not obtain his 
person ; the same being carried away by another 
person. — O. N. B. 93. 

Hmrede deliberando alter! qvd habet cue- 
todiam terrm, an ancient writ, directed to the 
sheriff to require one that had the body of an 
heir being in ward, to deliver him to the per- 
son whose ward he was by reason of his land. 
Beg. Grig. 161. 

Heerede rapto, an ancient writ that lay for 
the ravishment of the lord’s ward. — Beg. Grig. 
163. 

Hasredem Beus facity non homo.’— ‘Co. Pitt. 
'7 b . — (God make) the heir, not man.) 
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RsBredes proxuni, heirs begotten ; children. 

Hseredos reiiiotior68, heirs not begotten as 
grandchildren, great grandchildren, &c. de- 
scending in a direct line in in finitum, 

Hseredipeta, the next heir to lands. 

Ilceredipetce suo propinquo vel extraneo^ peri- 
culoso sane custodij nullus committatur,- — Co. 
Liu. 88 b. — (To the next heir as guardian, 
whether a relation or a stiunger [certainly 
a dangerous guardianj, let no one be com- 
mitted.) 

Hcereditas^ alia corporaliSj alia incorporalis ; 
corporalis est, quas tangi potest et videri ; incor- 
poralis quae tangi non potest nec videri. — Co. 
Litt. 9. — (An inheritance is either corporeal or 
incorporeal : corporeal, is that which can be 
touched and seen : incorporeal, that which can 
neither be touched nor seen.) As to the divi- 
sion of the hcereditas in the Civil Law, see 
Sand. Just. 285. Hasreditas, sensu ohjectivo^ 
comprehends the entire estate left by a de- 
ceased person, or complexus bonorum defuncti ; 
sensu subjectivo, it is the jus hcereditariurn,, or 
right attaching thereupon. 

Hcereditas est successio in universum jus quod 
defunctus hahuerat. — Co. Litt. 237. — (Inherit- 
ance is the succession to every right which the 
deceased had.) 

Hssreditas jacens, an estate in abeyance, in 
the interim between the ancestor’s death and 
the assumption of <he heir. 

Hcereditas nunquam ascendit. — Gian, 1. 7, 
c. i. — (Inheritance never ascends.) 

This feudal maxim was exploded by 3 & 4 
Wm. IV. c. 106, 8. C. See Canons of Inheui- 

TANCE. 

Hcereditas^ n^est pas tant solement entendue 
lou home ad terres ou tenements per discent 
d' enharitage^ mes auxi chescun fee simple ou 
tail que home ad per son purchase puit estre ditj 
enheritaneSy pur ceo que ses heirs luy purront 
enheriter. — Co. Litt. 26. — (Inheritance does not 
only comprehend all the lands and tenements 
which a man has by descent from his ancestors, 
but, also, every fee-simple or fee-tail which he 
has by purchase is called inheritance, because 
his heir can inherit it from him.) 

Hceredum appellatione veniunt hceredes hcere- 
dum in infinitum. — Co. Litt. 9. — (By the title 
of heirs come the heirs of heirs, to infinity.) 

Hceres est alter ipse^ et filius est pars patris . — 
3 Co. 12. — (An heir is a second self, and a son 
is part of his father.) 

Hceres est autjure proprietatiSy autjure repre-. 
sentationis. — 3 Co. 40. — An heir is so by right 
of property, or by right of representation.) 

Hceres est eadem persona cum antecessore — 
pars antecessoris, — Co. Litt. 22. — (The heir is 
the same person with his ancestor — a part of 
his ancestor.) 

Hceres est nomen collectivum. — 1 Vent. 215. 
(Heir ^s a collective name.) 


Hceres est nomen juris^ filius est nomen naturae. 
Bacon.— -(JELeiT is a name of law, son is a name 
of nature.) 

HsBres fkctlU, an heir appointed ; a devisee. 

Hceres hceredis mei est meus hceres. — (The 
heir of my heir is my heir.) 

Hceres hceredis succedit in universum jus 
quod defunctus habuit. — (An heir of an heir 
succeeds to die whole right which the deceased 
had.) 

Hceres legitimus est quern nupiice deinonstrant. 
Co. Litt. 7 b. — (He is a lawful heir whom 
wedlock declares.) 

Hceres minor uno et viginti annis non re- 
spondebity nisi in casu dotis.—Moor. 348.-— 
(An heir under twenty-one years of age is 
not answerable, except in the matter of dower.) 

Heeres natus, an heir born ; an heir by 
descent. 

Hceres non tenetur in Anglid ad dehita ante- 
cessoris reddendoy nisi per antecessorem ad hoc 
fuerit obligatus preeterquam debita regis tantum. 
Co. Litt. 386. — (In England the heir is not 
bound to pay his ancestor’s debts, unless he be 
bound to it by the ancestor, except debts due 
to the king.) * 

But now, by 3 & 4 Wm. IV., c. 104, he is 
liable. ^ ^ 

Heeretico comburendo, an ancient writ 
against a heretic, who having been convicted 
of heresy by the bishop, abjured it, and af- 
terwards fell into the same again, and some 
other, and was thereupon delivered over to the 
secular power in order that he might be burnt. 
F. N. B. 69. 

Hafiie, a haven or port. 

Haga, a house in a city or borough. — Scott. 

Hap^ia, a hedge. 

Haia, a park enclosed. 

Hailworkfolk (i. e. holyworkfolk), those 
who formerly held lands by the service of de- 
fending or repairing a church or monument.— 
Bailey. 

Hainanlt, Forest of, as to its disafforesting, 
see 14 & 1.5 Viet. c. 43. 

Haketon, a military coat of defence. 

Half-blood, one not born of the same father 
and mother, who can now inherit by virtue of 
3 & 4 Wm. IV. c. 106. 

Half-brother, a brother by the father or 
mother’s side. 

Half-endeal, a moiety, or half of a thing. 

Half-mark, a noble, or 6a. 8d. in money. 

Half-seal, that which is used in the Giuui- 
cery for sealing of commissions to del^ateS, 
upon any appeal to the Court of Delegates^ 
either in ecclesiastical or marine causes. 
Abolished. 

Half-tongue, a jury de medietate lingucBf 
empannelled to try foreigners. 

Half-a-year, 182 days, and not six lunar 
months Cro. Jac. 166. 
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Halimass, the feast of All Saints, on the 1st 
of November ; and one of the cross quarters of 
the year was computed from Halimass to Can- 
dlemas.' 

Halke, a hole. 

Hallage, tolls paid for goods or mechandize 
vended in a hall. 

Hallamshire, a part of the county of York, 
anciently so called, in which the town of Shef- 
field stands. 

Hallmote, or Hallimote, a court among 
the Saxons answering to our court-baron ; also 
the court held by each of the city companies in 
London. 

Hal3rmote, a holy or ecclesiastical court. 

Halywerofolk. See Hail work folk. 

Ham, a place of dwelling ; a home close ; a 
little narrow meadow. 

Hambling, or Hammelling of dogs, expe- 
ditation. 

Hamesecken, or Homesoken, burglary ; 
assaulting a man in his own house. — Scotch 
law. 

Hamfare, breach of the peace in a house. 

Hamlet, Kernel, Hampsel, a vill or little 
village. * 

Hamma, a close joining to a house; a croft; 
a little meadow. 

Hamsoca, or Hamlsdken. See Hame- 
secken. 

Hanaper [fr. hanaperium, low Lat., a 
hamper], a treasury, answering to our modern 
term, exchequer. 

Hanaper-ofiSce, an ofiice belonging to the 
common law jurisdiction of the Court of Chan- 
cery, so called, because all writs relating to the 
business of a subject, and their returns, were 
formerly kept in a hamper, in hanaperio. — 
6 & 6 Viet. c. 103. 

Hand-borrow, a surety ; a manual pledge. 

Hand-fasting, betrothment. 

Hand-grith, peace or protection given by 
the king with his own hand. 

Hand-habend, a thief caught in the very 
fact, having the thing stolen in his hand. 

Hand-sale, a custom among the northern 
nations of shaking hands to bind a bargain or 
contract. ‘ 

Handsel, earnest-money. 

Hanging, the mode of capital punishment 
which has been used in this country from time 
immemorial. See Capital Felonies. 

The manner in which death occurs in cases 
of hanging is fiir from being perfectly under- 
stood. There is, however, considerable variety 
in the physiological phenomena : — (1) Apoplexy, 
not necessarily accompanied with rupture or 
extravasation, produced by pressure on the 
large blood-vessels leading to the head. ' (2) 
Another immediate cause of death, and about 
^hich there is hardly any dispute, is suffoca- 
tion, or exclusion of air from the lungs. In 


many instances, it is thought that apoplexy and 
suffocation unite in producing the fatal ter- 
mination. (3) A laceration of the trachea or 
larynx, or a luxation or fracture of the cervical 
vertebrae, from a rupture of the ligaments of 
the neck. The deductions drawn by Dr.' 
Remer from actual examinations, are : — (1) The 
presence of ecchymosis on the neck is to be 
deemed a proof of death by hanging. (2) As 
it occasionally is wanting, its absence cannot be 
considered a positive proof of the contrary sup- 
position ; but (3) when it is thus wanting, 
death has probably been suddenly caused by 
apoplexy. 

In every suspected case, two questions may 
present themselves for solution by the medical 
witness : — 

(1) Was the individual suspended before or 
after death, or, in other words, had he been pre- 
viously killed in some other way, and then 
placed in this situation to avoid suspicion ? 

(2) Whether the individual hanged himself, 
or was hanged by others. 

The presumption in all these cases is favor- 
able to the idea of suicide, since hanging is 
a difficult mode of perpetrating murder, unless 
the strength of the parties be greatly dispro- 
portionate, or the assailants be numerous and 
powerful. In a great majority of cases, it is 
proved to have been suicidal. An opinion is 
sometimes extremely diflGicult to be arrived at, 
as the marks left, either from homicide or sui- 
cide, may be precisely similar. — Beck's Med, 
Jurisp. 616. 

Hanging in chains. In atrocious cases it 
was frequently usual for the court to direct 
a murderer, after execution, to be hanged 
upon a gibbet in chains near the place 
where the murder was committed, a prac- 
tice quite contrary to the Mosaic law. — 
Deut. xxi. 23. Abojished by 4 & 5 Wm. IV. 
c. 26. 

Hangwite, or Hangwit, a liberty to be quit 
of a felon or thief hanged without judgment, or 
escaped out of custody. — Rastal. 

Hanig, customary labor. 

Hanseatic, pertaining to the Hanse Towns, 
or to their confederacy. The Hanse Towns in 
Germany were certain commercial cities which 
associated for the protection of commerce as. 
early as the twelfth century. To this confede- 
racy acceded certain commercial cities in Hol- 
land, England, France, Spain, and Italy, until 
they amounted to seventy-two ; whidi for cen- 
turies commanded the req)ect and defied the 
power of kings. From the middle of the fif- 
teenth century, the power of the confederacy, 
though still very formidable, began to decline. 
This, however, was not’ owing to any miscon- 
duct on the part of its leaders, but to the pro- 
gress of that improvement it had done so much 
to promote. The civilisation, which had be^ 
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at first confined to tHe cities, gradually ex- 
tended over the contiguous country ; and feu- 
dal anarchy was everywhere superseded by a 
system of subordination and the progress of the 
arts. At present it only consists of Ham- 
•burgh, Lubeck, and Bremen; and they, in- 
deed, possess merely the shadow of their former 
state. 

ft 

Hansgrave, the chief of a company; the 
head man of a q|uporation. 

fiantelode, an arrest. 

Hap, to catch. 

Harbinger, an officer of the royal house- 
hold. 

Harbours. See Ports. As to the improve- 
ment of harbours, docks, and piers, see 10 Viet. 
c. 27 ; 25 Viet. c. 19 ; 25 & 26 Viet. c. 69 ; 
24 & 25 Viet.ee. 45, 47, 80; and 26 & 27 
Viet. ee. 30, 81, 86 & 104. 

Hard labor, a punishment said to have 
been introduced by 5 Anne, c. C. It may be 
added in most cases to the sentence of impri- 
sonment. 

Hare, a beast of warren. As to the sale of 
hares in Ireland, see 26 & 27 Viet. e. 19. 

Harness, all warlike instruments ; the tackle 
or furniture of a ship. 

Haro, Harron, an outcry after felons and 
malefactors. 

Hasp and Staple, the form of the entry of an 
heir into premises situate in a royal borough in 
Scotland. The bailie, the town clerk, and the 
claimant, appear on the premises whereupon 
the claimant alleges his title, and proves it by 
witnesses, the bailie then declares him to be 
heir, and directs him to take hold of the hasp 
and staple of the door as a symbol of possession, 
and the. heir then enters the house and bolts 
himself in. On his coming out, the transaction 
is noted and registered . — Seotch Acts^ 1681, 
c. 11. 

Hat-money, a small duty paid to the captain 
and mariners of a ship, called primage. 

Havens [fr. havUy Dan.; haven^ Du., fr. 
hcefen^ A. S. from habban^ to have or hold], 
that which holds or contains ships, a port or 
harbour. In order to secure the marine revenue, 
the Sovereign has the prerogative of appointing 
ports and havens, for persons and merchandise 
to pass into and out of the realm. By the 
feudal law all navigable rivers and havens 
were computed among the regalia, and were 
subject to the sovereign of the state. The Eng- 
lish sovereign is lord of the whole shore, and 
the guardian of the ports and havens, which are 
the inlets and gates of the realm. Legal ports 
were undoubtedly, at first, assigned by the 
Crown ; since to each of them a court of port- 
mote is incident, the jurisdiction of which must 
flow from the royal authority ; the great ports 
of the sea are referred to as well l^own and 
established by 4 Hen. IV. c. 20, which prohibits 


the landing elsewhere under pain of confis- 
cation; and the 1 Eliz. c. 11, recites tliat the 
franchise of landing and discharging had been 
frequently granted by the Crown. 

But though the sovereign had a power of 
granting the franchise of havens and ports, yet 
he had not a power of resumption, or of narrow- 
ing and confining their limits when once estab- 
lished : but any person had a right to load or 
discharge his merchandise in any part of the 
haven ; whereby the revenue of the customs 
was much impaired and diminished, by fraudu- 
lent landings in obscure and private comers. 
This occasioned the i Eliz. c. 1 1 ; and 13 & 14 
Car. II. c. 11, 8. 14 (both abolished by 6 Geo. 
IV. c. 105), which enabled the Crown by com- 
mission, to ascertjiin the limits of all ports, and 
to assign proper wharfs and quays in each port 
for the exclusive landing and loading of mer- 
chandise. And by 46 Geo. III. c. 153, no pier, 
quay, Avharf, jetty, breast, or embankment, shall 
be erected in or near to any public harbour 
without giving one month’s notice to the ad- 
miralty, with a saving, however, of the privileges 
of the city of London. — 2 Step. Com. 521. See 
16 & 17 Viet. e. 107. 

Haugh, or Howgh, a green plot in a valley. 

Haur, hatred. — Leg. W. 1, c. 16. 

Hauthoner, a maanrmed with a coat of mail. 

Haw, a small parcel of land so called in 
Kent; houses. — Co. Litt. 5. 

Haward. <6ee Hayward, 

Hawberk, or Hawbert, he who held land 
in France, by finding a coat or shirt of mail, 
with which he w'as to be ready when called 
upon. See Fief d’haubert. 

Hawgh, a valley.— Co. Litt. 5 b. 

Hay, a hedge or enclosure ; a net to take game. 

Hay-bote, a liberty to take tlioms and other 
wood to make and repair hedges, gates, fences, 
&c. either by tenant for life or years ; also 
wood for the making of rakes and forks. See 
Bote. 

Ha3rward, one who keeps a common herd of 
cattle of a town, and the reason of his being so 
called may be, because one part of his office is 
to see that they neither break nor cross the 
hedges of enclosed lands ; or because he keeps 
the grass from hurt and destruction. He is an 
officer appointed in the lord’s court, to look 
to the fields and impound cattle trespassiiig 
thereon ; to see that no pound breaches be 
made, and if any be, to present them to the leet, 
&c. — Kiteh. 46i 

Hazard, an unlawful game. — 4 Step, Com, 
353. 

Head-borough, the head of a borough; a 
high constable. King Alfred instituted tillaugs, 
so called from the Saxon, because ten freeholders 
and their families composed one. These all 
dwelt together, and were sureties or free pledges 
to the king for the good behaviour of 
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other. One of the tithing is anmiallj apjwinted 
to preside over the rest, and is called the tithing- 
man or head-borough. 

Under the feodal law, he was an officer who 
had a principal government within his own 
pledge. He was also styled borowhead^ hors- 
holder^ third-borough, tithingman, &c. according 
to the usage and diversity of speech in several 
places. The liead-boroughs were the chiefs of 
the ten pledges, the other nine being denomi- 
nated haml-horows, or inferior pledges. — Encyc. 
Lond. See Constable. 

Head-courts, certain tribunals in Scotland, 
abolished by 20 Geo. II. c. 50. 

Head-land, the upper part of land left for 
the turning of the plough, whence the head-way. 
Paroch. Antiq. 587. 

Head-pence, an exaction of a certain sum 
collected by the Sheriff of Northumberland from 
the inhabitants of that county, without any ac- 
count thereof to be made to the Crown. Abo- 
lished by 23 Hen. VII. c. 7. 

Head-silver, dues paid to lords of Icets ; 
also a fine of 40/. which the Sheriff* of North- 
umberland heretofore exacted of the inhabitants 
twice in seven years. 

Heafod-weard, one of the services to be ren- 
dered by a thane and a ^eneat or villainus, but 
in what it consisted seems uncertain. — Anc. Inst. 
Eng, 

Healfang, or Halsfang [fr. hals, Sax., neck, 
and fang, to seize], the j)illory ;* also a pecu- 
niary mulct, to commute for standing in the 
pillory. 

Healgemote, a court-baron ; an ecclesiastical 
court. 

Health, the faculty of performing all actions 
proper to a human body in the most perfect 
manner. 

Injuries affecting a person’s health are, where 
by any unwholesome practices of another, a man 
sustains any damage in his vigor or constitution, 
as by selling him bad provisions or wine, by 
the exercise of a noisome trade, which infects 
the air in his neighbourhood, or by the neglect 
or unskilful management of a surgeon, apothe- 
cary, or general practitioner who attends him. 
The remedy is by an action on the case for 
damages, and in cases of gross misconduct the 
wrong doer may be indicted. 

The two principal offences against the public 
health are, those against the Quarantine and 
Vaccination Acts, and selling unwholesome pro- 
visions. — 4 Bl. Com, c. xiii. See Offence 
AN i) Public Health Act. 

Hearing, the trial of a suit before a court of 
equity ; an investigation of a controversy. 

Hearsay evidence. It is a general principle 
in the law of evidence, that if any fact is to be 
substantiated against a person, it ought to be 
proved in his presence by the testimony of a 
witness sworn to speak the truth ; and the 


reason of the rule is, because evidence ought 
to be given under the sanction of an oath, and 
the per|K>n who is to be affected by the evidence 
ought to have an opportunity of interrogating 
the witness as to his means of knowledge, and 
concerning all the particulars of his statement.' 
Hearsay evidence (whether spoken or written) 
of a fact, therefore, is not admissible. 

The following cases, however, ai*e clearly dis- 
tinguishable fi'om hearsay evidence : — 

(1) The testimony of a deceased witness, who 
has been examined upon oath, on the trial of a 
former action between the same parties, and 
where the point at issue was the same, is ad- 
missible on the trial of the second action, and 
may be proved by one who heard him give 
evidence ; for such evidence on the former 
trial was not given in an extra-judicial manner, 
but upon oath ; the parties to the suit were 
the sjime, and an opportunity was given for 
cross-examination. The person called to prove 
what a deceased witness said must undertake 
to repeat precisely his very words, and not 
merely to swear to their eff*ect. 

(2) Hearsay is often admitted in evidence, 
as part of the res gesta or transaction, which 
becomes the subject of inquiry ; the meaning 
of which seems to be, that where it is necessary 
in the course of a cause to inquire into the na- 
ture of a particular act, or tlie intention of the 
party who did the act, proof of what the per- 
son said at the time of doing it is admissible in 
evidence, for the purpose of showing its true 
character. 

The exceptions to the general rule as to the 
inadmissibility of hearsay evidence are tlie fol- 
lowing : (1) dying declarations; (2) hearsay 
in questions of pedigree ; (3) hearsay on ques- 
tions of public right, customs, boundaries, &c. ; 
(4) admissibility of old leases, rent-rolls, sur- 
veys, &c. ; (5) admissibility of declarations 
against interest ; (6) admissibility of rectors 
and vicars’ books; (7) admissibility of books 
of tradesmen. — 1 Stark. Evid. 24 ; 1 Phil, Evid. 
229 ; and Taylor Evid. 

Hearth-money, a tax levied by 14 Car. II. 
c. 2. It was productive of great discontent, 
and therefore abolished by 1 W. & M. st. 1, 
c. 10. 

Hebbermen, fishermen or poachers below 
London Bridge, who fish for whitings, flounders, 
smelts, &c. commonly at ebbing water. Punish- 
able by 4 Hen. VII. c. 15. 

Heoberthef, the privilege of claiming the 
goods and trial of a thief within a certain 
liberty. 

Hebbing-wears, a device for catching fish in 
ebbing water. 

Hebdomad, a week ; a space of seven days. 
Hebdomaditu, a week’s man, canon, or pre- 
bendary in a cathedral church, who has the 
care of the choir and the officers belonging to 
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it, for his own yreek.—-Meg. Episc. Hereford 
MSS. 

Hec^ag^nm, rent, paid to a lord of the fee 
for a liberty to use the engines called hecks. 

Heck, an engine to take fish in the river 
Ouse.— 23 Hen. VlII. c. 18. 

Heda, a small haven, wharf, or landing-place. 
Old Records. 

Hedag^um, toll or customary dues at the 
hithe or wharf, for landing goods, &c. from 
which exemption was granted by the Crown to 
some particular persons and societies. 

Hedge-bote, materials to make hedges, which 
a lessee for years, &c. may of common right 
take from the land leased. See Bote, 

Hegira, the epoch or account of time used 
by the Arabians and the I'urks, who begin their 
computation from the day that Mahomet was 
compelled to escape from Mecca, which hap- 
pened on Friday, July 16, a.d. 622, under the 
reign of the Emperor Heraclius. As the years 
of the Hegira consist of only 354 days, it is 
found by subtracting 622 from our year, and 
then multiplying by 365*52, and dividing by 
354. 

Hegpumenos, the leader of the monks in the 
Greek Church. 

Heir [fr. heirCy old Fr. ; Ztcpm, Lat.], a person 
who succeeds by descent to an estote of inherit- 
ance. It is nomen collectivum, and extends to 
all heirs ; and under heirs, the heirs of heirs 
are comprehended in infinitum. 

The different kinds of heirs may be thus 
classed, and defined : — 

(a) Heir apparent. He whose right of in- 
heritance is indefeasible, provided he outlive 
the ancestor : as the eldest son, who must by 
the course of the common law be heir to his 
father on his death. — 3 Prest. Abst. 5. 

(^) Heir by custom. He who is heir by a 
particular and local custom, as in borough- 
English lands, the youngest son succeeds his 
father, while in gavelkind lands, all the sons 
inherit as parceners, and make but one heir. — 
Co, lAtt. 140. 

(y) Heir by devise^ or hoeres factus. He 
who is made, by will, the testator’s heir or 
devisee, and has no other right or interest than 
the will. gives him. 

(5) Heir general^ or heir at law. He who, 
after his father or ancestor’s death, has a right 
to inherit all his lands, tenements, and here- 
ditaments. 

(t) Heir presumptive. He who, if the an- 
cestor should die immediately, would be his 
heir, but whose right of inheritance may be 
defeated by the contingency of some nearer 
heir being born j as a brother or nephew, 
whose presumptive succession may be destroyed 
by the birth of a child ; or a daughter, whose 
resent hopes may be hereafter cut off by the 
irth of a son. 


(H) Hceres sanguinis et hcereditatis (Heir 

of the blood and ii^entanoe.) A son who may 
be defeated of his inheritance by his father^s 
displeasure. 

(ly) Heir special. An heir who is not heir at 
Common Law, e. g. heir by the custom of 
gavelkind, borough-English, or heir-in-tail. — 
See Co. JLtxtt. 37 6 by 386 b. 

(0) Ultimus hceres. He to whom lands come 
by escheat or forfeiture, for want of proper 
heins, or on account of ti*eaaon or felony. He 
is either the lord of the manor or the Crown. 

In the Scotch law, heir has a more extended 
significance, comprehending not only those who 
succeed to lands, but also successors to personal 
property also. It distributes heirs into the 
following classes - ♦ 

(а) Heir active. He who is served heir, 
and has the right of action. 

{ft) Heir bg conquest. He who succeeds to 
the deceased in lands and other heritable 
rights, to which the deceased did not himself 
succeed as heir to his predecessors ; as where 
a father leaves an estate purchased to his 
second son. 

(y) Heir of line. He who succeeds lineally 
by right of blood. 

(o) Heir male. The nearest heir male who 
can succeed. •* 

(e) Heir passive. He whom the law makes 
liable to be heir. 

{l^) Hair a portioners. When women succeed, 
they have all equal portions. 

{t}) Heirs of provisiony or heirs by destina- 
tion. Those who succeed by virtue of a parti- 
cular provision in a deed or instrument. 

(б) Heir of tailzie. He on whom an estate 

is entailed. ^ 

(t) Heir whatsornever. An heir-at-law. 

Heirdom, succession by inheritance. 

Heiress, a female heir. Where there are 
several, they are called co-heiresses. 

Heirloom [fr. hcereSy Lat., heir, and geloma. 
Sax., goods], personal chattels, such as car- 
riages, utensils, and other household imple- 
ments, which go by the special custom of a 
parti cufar place to the heir, together with the 
inheritance. Heirlooms, though mere chattels, 
cannot be devised away from the heir by will ; 
but such devise is void, even by a tenant in 
fee- simple. For though the owner might dur- 
ing his life have sold or disposed of them, as he * 
might of the timber on the estate, since as the 
inheritance was his own, he might mangle or 
dismember it as he pleased ; yet they being at 
his death instantly vested in the heir by the 
custom, the devise (which is subsequent, and 
not to take effect till after his death) al^d]l be 
postponed to the custom whereby wey have 
already descended. ; 

The term * heirlooms' is often, li^^^died in 
practice to the case where celiain chattel8«>-foc 

E E 
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example, pictures, plate, or furniture— are di- 
rected by will or settlement to follow the limi- 
tations thereby made of some family mansion 
or estate. But the word is not then emjdpyed 
in its strict and proper sense, nor is the dispo- 
sition itself beyond a certain point effectual j 
for'the articles will in such case belong abso- 
lutely to the first person who, under the limita- 
tions, would take a vested estate of inheritance 
in them, supposing they had been real estate ; 
and if he die intestate, will pass to his personal 
representative, and not to his heir.— (7o. Litt, 
18 b. 185 b, ; 2 Step. Coin. 238. 

Heirship Moveables, those things which the 
Jaw withholds from the executors and next of 
kin, and gives to the heir, that he may not 
succeed to a house sihd lands completely dis- 
mantled. They consist of the best of every- 
thing; furniture, horses, cows, oxen, farming 
utensils, &c., but do not include fungibles. — 
Scotch Law, 

Hell, a place under the Exchequer chamber, 
where the king’s debtors were confined. — 
Bichard. -Diet. 

Helm, thatch or straw ; a covering for the 
head in war ; a coat of arms bearing a crest ; 
the tiller or handle of the rudder of a ship. 

Helowe-wall [fr. hcelariy Sax., to cover], 
the end- wall covering* dnd defending the rest 
of the building. 

Helsing, a Saxon brass coin, of the value of 
a halfpenny. 

Hemoldborh, or Heimelborch [fr. hemilld^ 
O. N. ; Jijemmelf Dan., just claim to a thing ; 
and hohr\ a title to possession. 

The admission of this old Norse term into 
the laws of the Conqueror it is difficult to ac- 
coiyit for ; it is not found in any Anglo-Saxon 
law extant. — Anc, Inst. Eng. 

Henobman, a page ; an attendant ; a herald. 
• Henedpenny, a customaiy payment of money 
instead of hens at Christmas ; a composition for 
eggs. 

Henfare, a fine for flight on account of 
murder. — Domesday Book, 

Hengen, a prison for persons condemned 
to hard labor. — Anc. Inst. Eng. 

Hengham (de) Hadulph, autlior of a law- 
treatise composed in the reign of Edward I, 
It consists of two parts; one called Snmma 
Magna., and the other Snmma Parva. It 
seems to be a collection of notes relating to 
proceedings in actions. 

This man had been Chief J ustice, and was, for 
misconduct, degraded from his office, with many 
others of his fellow-justices. It is related that his 
offence was altering a record of a fine on a poor 
man from 13d. 4d. to 6d. %d. This unseasonable 
act of humanity was punished with the penalty 
of 7,000 marks— a punishment which struck a 
terror intb all future judges, made every iota of 
a record be^then(%forward most religiously pre- 


served, and, perhaps, contributed not a little to 
encourage the scruples which prevailed after- 
wards with regard to the minutest errors in 
judicial proceedings. — 2 BeeveSj 277, 281. 

Lord Coke calls him Kadulphus de Ingham, 
and says that ^ he for his fine made the clock, 
to be heard into Westminster Hall, and the 
clock-house in Westminster, which cost him 
800 marks.’ — 4 Inst. 255. See also 3 Bl. 
Com. 410 n. 

Henghen, a prison ; a house of correction. 
Hengwite. See Hanowit. 

Heordfsete, or Hudefsest, a master of a 
family keeping house, distinguished from a 
lower class of freemen— viz. folgeras {^folgarii), 
who had no habitations of their own, but were 
house-retainers of their lords. — Anc. Inst. Eng. 

Heordpenny, Peter-pence. 

Heordweren, the service of herdsmen, done 
at the will of their lord. 

Heptarchy [fr. lirra, Gk., and bpxn^t ® S^~ 
vemment exercised by seven persons, or a 
nation divided into seven governments. 

In the year 560, seven different monarchies 
had been formed in England by the German 
tribes, namely, that of Kent by the Jutes ; 
those of Sussex, Wessex, and Essex by the 
Saxons; and those of East Anglia, Bemicia, 
and Deira, by the Angles. To these were 
added, about the year 586, an eighth, called 
the kingdom of Mercia, also founded by the 
Angles, and comprehending nearly the whole 
of the heart of the kingdom. These states 
formed together what has been designated the 
Anglo-Saxon Octarchy, or more commonly, 
though not so correctly, the Anglo-Saxon 
Heptarchy, from the custom of speaking of 
Deira and Bemicia under the single appellation 
of the kingdom of Northumberland. 

Herald [fr. here, Sax., an army, and heald, 
a champion; herault, heraut, Fr.; herald, Ger.; 
araldo, Ital. ; because it was part of his office to 
charge or challenge unto battle or combat], an 
officer whose business it is to register genealo- 
gies, adjust ensigns armorial, regulate fune- 
rals, and anciently to carry messages between 
princes, and proclaim war and peace. 

Heralds were anciently called dukes at arms, 
probably from the Latin ducere ad arma ; be- 
cause the conducting of affairs concerning peace 
and war devolved upon them, their office being 
to cariy messages to the enemy, and to pro- 
claim war or peace. Hence the persons of 
heralds were deemed siicred by the law of 
nations, and were received and protected by 
belligerent powers, as flags of truce are in the 
pre^nt day. 

The three chief heralds are called Kings of 
Arms ; of whom (1) Carter is the principal, 
instituted by Henry V. His office is to attend 
the knights of the Garter at their solemnities, 
and to marshal the funerals of the nobility. (2)> 
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Clarenceux^ King of Arms^ ordained by Edward 
IV. so called from the Duke of Clarence. He 
is to marshal and dispose the funerals of tho 
inferior nobility on the south side of the Trent. 
(3) Norroy {North Roy')y King of Arms^ holds 
a similar department on the north side of the 
river Trent. These two last are denominated 
provincial heralds, because they divide the 
kingdom between them into provinces. 

Besides the kings of arms, there are six sub- 
ordinate heralds, according to their original, as 
they were created to attend dukes and great 
lords in martial expeditions, i. e. York^ Lan- 
caster, Chester, Windsor, Hichinond, and So- 
merset', the four former were instituted by 
Edward III. and the two latter by Edward IV. 
and Henry VIII. To these, upon the acccs- 
.sioii of George I. to the crown on account of 
his Hanoverian dominions, a new herald was 
added, called Hanover herald ; and another 
styled Gloucester King of Arms. 

To the superior and inferior heralds are 
added four others, called marshals or pursui- 
vants of aims, who commonly succeed in the 
places of such heralds as die or are promoted ; 
they are. denominated hlue~mantle, rouge-croix, 
rouge-dragon, and portcullis. 

Lord LyorCs Office in Scotland, and Ulster 
King of Arms in Ireland, are distinct and in- 
dependent. — Encyc. Lond. 

Heraldry, an old and obsolete abuse of 
buying and selling precedence in the paper of 
causes for hearing. See NoritCs Life of Lord 
Keeper Guildford, vol. i., p. 435., 

Heralds’ College, an ancient royal corpora- 
tion, first instituted by Richard HI. in 1483, 
situated on St. Bonnet’s Hill, near St. Paul’s, in 
the city of London. The above-named heralds, 
together with the earl marshal and a secretary, 
are the members of this corporation; in all 
thirteen persons. 

The heralds’ books, compiled when pro- 
gresses were solemnly and regularly made into 
every part of the kingdom, to inquire into the 
state of families, and to register such marriages 
and descents as were verified to them upon 
oath, are allowed to be good evidence of pedi- 
grees.— -3 Stark. Evid. 843. 

Herbaginm antenus, the first crop of grass 
or hay, in opposition to afler-math and 43econd 
cutting. — Paroch. Antiq. 459. • 

Herbenger, or Harbinger, an oflicer in the 
royal house, who goes before, and allots the 
noblemen and those of the household their 
lodging ; also, an innkeeper. 

Hej^ergagium, lodgings to receive, guests 
in tlie way of hospitality. — Cowel. 

Herbergare, to harbour ; to entertain. 

Herbergatus, spent in an inn. 

Herbery, or Herbnry, an inn — Cowel. 
Herce, Hercia> a harrow.— jFVetoy 1. 2, 
c. Ixxvii. 


Heroiare, to harrow. 

Herdewio^t or Herdewio, a grange or place 
for cattle or husbandry. 

Hwdwerob^ Heordweroh, herdsmen’s work, 
or customary labor, done by shepherds and 
inferior tenants, at the will of the lord. 

Herebannum, a mulct for not going armed 
into the field when summoned. — Spelm. 

Herebote, the royal edict, summoning the 
people to the field. 

Hereditaments, every kind of property that 
can be inherited ; i. e. not only property udiich 
a person has by descent from his ancestors, but 
also that which he has by purchase, because his 
^eir can inherit it from him. The two kinds of 
hereditaments are corporeal, which are tangible 
(in fact, they mean the same thing as land), and 
incorporeal, which are not tangible and are the 
rights and profits annexed to, or issuing out of 
land. 

The enumeration of incprporeal heredita- 
ments in Hale’s Analysis (p. 48) is the follow- 
ing; — Rents, services, tithes, commons, and 
other profits in alieno solo, pensions, offices, 
franchises, liberties, villeins, dignities. But 
Blackstone enumerates ten principal kinds: 
advowsons, tithes, commons, ways; offices, digni- 
ties, franchises, corodies or pensions, annuities, 
and rents. — Com. i. 2f.* 

Although the word ‘hereditament’ applies 
both to realty and personalty, yet it is in a 
different mode of relation. '^len applied 
to realty it generally denotes the subject of 
property, apart from its nature and extent ; 
but when applied to personalty, it does not 
then denote the subject, but signifies some 
inheritable Hght, of which the subject is 
susceptible. 

There is a third application of this word— it 
is used to denote inheritable rights relating to 
land, or something issuing therefrom or exer- 
cisable therein, or having some local connection 
or relation distinct from the enjoyment of the 
land itself. In this view of the description, 
hereditaments divide themselves into real, per- 
sonal, and mixed, and therefore, as was said 
before, they are applicable to all the kinds 
of properly . — Eearnds Reading on the Stat. of 
Inrolments. • 

Hereditary right to the Crown. The Crown 

of England, by the positive constitution of the 
kingdom, has ever been descendible, and so 
continues, in a course peculiar to itself, yet 
subject to limitation by Parliament ; but, not- 
withstanding such limitation, the Crown retains 
its descendible quality, and becomes hereditary 
in the prince to whom it is limited.— 1 Bl. Com. 
chap. iii. 

Herefare, a mifitniy expedition ; a going to 
war. 

Heregeld, a tribute or tax levied for the 
maintenance of an army. 
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Heremitorium, a solitary place of retire- 
ment for hermits. 

Heremones, or Hereteams, followers of an 
ari^. 

Herenaoh, an archdeacon. 

Hereslita, Heressa, Heressiz, a hired sol- 
dier who departs without lict;nse. 

Heresy [fr. alpetng, Gk.], an opinion of pri- 
vate men different from that of the orthodox 
church. 

1 Eliz. c. 1, repealed all former statutes re- 
lating to heresy, leaving the jurisdiction of 
heresy as it stood at common law ; that is, it 
left the simple offence to be visited by spiritual 
punisliment in the ecclesiastical courts. Heresjj 
now consists only of such tenets as have been 
heretofore so declared : — (1) By the words of 
the canonical Scriptures ; (2) by the first four 
General Councils, or such others as hpve only 
used the words of the Holy Scriiiturcs ; or (3) 
which shall hereafter be so declared by Par- 
liament, with the assent of the clergy in convo- 
cation. 

By 9 & 10 Wm. III. c. 32, if any person, 
having been educated in, or made profession of 
Christianity, shall, by writing, printing, teach- 
ing, or advised speaking, maintain that there 
are more Gods than one, or deny the Christian 
religion to be true, or*^t'he Holy Scriptures to 
be of divine authority, and be thereof convicted 
by two witnesses, he shall, unless he recant, 
incur such civil disabilities as therein men- 
tioned, and, on a second conviction, shall 
also suffer imprisonment for the term of three 
years. 

Heretic, one that adheres to and is convicted 
of heresy. 

Heretoch j^fr. here, an army, and teohan, to 
draw or lead]], a general, leader, or commander; 
also a baron of the realm. 

Heretnm, a court or yard. 

Herge [fr. exercitus, Lat.]], offenders who 
joined in a body of more than thirty -five to 
commit depredations. Ang.-Sax. 

Herigalds, a sort of garment. — Coivel. 

Heriot [supposed by some to be derived fr. 
here, Sax., an army, and geat, provision. — 
Willis, 194. Coke derives it fr. here, lord, 
and geat, beste, i. e. the lord’s beste. — Co. Litt. 
185 ft.], originally a tribute to the lord of a 
manor of the hor.se or habiliments of the de- 
ceased tenants, in order that the militice appa- 
ratus might continue to be used for the pur- 
pose of national defence by each succeeding 
tenant. On the decline of the militaiy tenures, 
the heriot was commuted for a money pay- 
ment, or for the tenant’s best beast (averiurn) 
or dead chattel, which is most commonly com- 
pounded for. 

W e are told by Bracton, Fleta, and Britton 
(who, by the way, scarcely differ in their dc- 
iseription), that the heriot was originally a 


voluntary or gratuitous bequest of the tenant. 
But I apprehend that this must be understood 
merely of the heriot of the husbandman, and 
not of the military heriot, since we find the 
latter fixed as a right, and a legal duty, at least 
so early as the time of Canute the Great, con- 
firmed in that of the Conqueror, and acknow- 
ledged in the charters of Henry I., John, and 
Henry HI. In some Saxon wills, indeed, we 
find express bequests of a heriot to the lord ; 
but such instances seem' only from abundant 
caution, that the testators might not appear 
unmindful of their lord, and so prevent their 
chattels from passing into other hands, and 
especially into those of the church ; since it 
is evident, from the very bequests referred 
to, that, though the heriot was expressly 
directed to be paid, it was considered as the 
lord’s ‘ right.’ — 2 Wat. Cop. p. 36 ; 1 Seri. Cop. 
369. 

Heriots are divided into (1) heriot service, 
(2) heriot custom, and (tS) suit-heriot, reserved 
on a grant of freehold lands. 

Heriot service is aft express reservation by 
the lord in the original grant, claimable by 
prescription. It arises from ancient tenure, is 
in the nature of a rent, and lies in render as 
well as in prender ; it is recoverable by dis- 
tre.ss. The heriot service being due by rc.scr- 
vation, goes with the reversion to the heir or 
grantee, and follows the seigniory if the grant 
be in fee. It is said to be due upon the death 
of the tenant in fee-simi)le only, but Mr. Ser- 
jeant Scriven (1 Cop. 372, and the cases there 
quoted) thinks that this heriot may be reserved 
on a lease for life, and on tlie death of every 
j)articular tenant, whether for life or years, or 
even at will. 

Heriot custom is due by virtue of an imme- 
morial usage of a manor, generally upon the 
death of the tenant, but sometimes on aliena- 
tion also, or on alienation only. A heriot on 
alienation is in the nature of a fine. It lies in 
prender only, therefore the lord cannot distrain 
for it, except, perhaps, by special custom. A 
heriot is only due upon the death of a legal 
tenant, and not upon the death of one entitled 
only to an equitable interest in the copyhold. 
No heriot is due upon the death of a wife, be- 
cause «he cannot have any chattels. A heriot 
is not due on^ the death of a person having 
only an interesse termini. It will be due on 
the death of the surrenderor of copyholds, if he 
die before the surrenderee’s admission, the 
latter not becoming the lord’s tenant until ad- 
mittance. A heriot is due only on the death of 
the survivor of joint tenants, for it is payable 
on the death of a person who dies solely seised, 
and such is the rule respecting coparceners. 
Tenants in common being solely seised, a 
heriot is due to the lord on the death of each 
of them. When a female copyholder marries, 
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flie husband and wife are seised in her right, 
and the seisin continues in the wife, if she sur- 
vive ; and as there is no change of tenancy on 
the husband’s death, no heriot will accrue to 
the lord. Heriots are due on the death of 
tenants by the curtesy and in freebench, 
and when a widow has her freebench of a 
portion of the land, a heriot will be due on 
the death of both the heir and widow. The 
heriot is due in respect of the land, so that 
when a person dies seised of several heriot- 
able t(?nement8, a heriot must be paid for each, 
unless a special custom exist to the contrary. 
The death of a bankrupt copyholder, after as- 
signees are chosen, will not entitle the lord to 
a heriot. 

The lord sliould seize immediately after the 
heriot accrues, as his right would be concluded 
by a bond fide and legal sale by the executors 
in market overt, whereby the property in 
goods so sold is effectually transferred. The 
lord’s claim cannot be defeated by a will or 
gift (13 Eliz. c. 5). If a seizure cannot be 
effected, an action of trover or detinue is the 
remedy. 

If the tenant have no beast for a heriot, the 
lord is defeated ; but a bill in equity lies to 
discover the best beast of a tenant. 

If the lord seize when no lieriot is due, the 
remedy against him is replevin, trover, or 
trespass. 

Herisohild, military service, or knight’s fee. 

H^riscindium, a division of household 
goodk 

Herislit, laying down of arms. 

Heristall, a castle. 

Heritable bond, a bond for money, joined 
with a conveyance of land or heritage, to be 
held by a creditor as security for his debt. — 
Scotch term. 

Heritable jurisdiction, grants of criminal 
jurisdiction, anciently bestowed on great fami- 
lies in Scotland, with a view to the more easy 
administration, of justice. Abolished by 20 
Geo. II. c. 43. 

Heritable rights, all rights to land, or what- 
ever is connected with land, as mills, fishings, 
tithes, &c . — Scotch phrase. 

Heritable securities in Scotland. See 23 
& 24 Viet. cc. 15 and 80. 

Heritor, a landholder in a parish . — Scotch 
term. 

Hermaphrodite. See Doubtful Sex. 

Ilermaphroditus tarn masculo quam fcemince 
comparator secundum prcevalentiam sexus in- 
calescentis. — Co. Litt. 8. — (An hermaphrodite 
is to be considered male or female, according 
to the predominancy of the prevailing sex.) 

Hermeneutics, the art of interpretation and 
construction. 

Hermer, a great lord. 

Hermitage, a solitary place. 


Hermitorium, the chapel or place of prayer 
belonging to a hermitage. ^ 

Hermogenian Code. See Codex Heruo- 

OENIANUS. 

Hemescus, a heron. — Cawel. 

Hernesium, household goods; implements 
of trade or husbandry. 

Herondes, heralds. 

Herring Silver, a composition in money for 
the custom of supplying herrings for the provi- 
sion of a religious house. 

Hership, the illegally driving off cattle from 
the grounds of a proprietor.— /S'cotcA term, 

Hesia, an easement. 

Hesta, Hestha, a little loaf ofbread. 

Hestcom, vowed or devoted com# 

Hetserarcha [fr. Ira/poc, Gk., friend, and 
apxhy government], the hea(l> of a religious 
house ; the hc;ad of a college ; th^ warden of 
a corporation. 

Heuvelborgh, a surety for debt. 

Hexham, a very ancient town in the county 
of Northumberland, celebrated as the Axelo- 
diimim of the Romans. It was made a county 
palatine in the reign of Henry VIII. but it is 
now united to Northumberland. — 14 Eliz. 
c. 13. 

Heybote. See Haybote. 

Heyloed, a custoiftary burden laid upon 
inferior tenants for mending or repairing the 
heys or hedges. — Cowel. 

He3rmectus, a hay-net. 

Hibernagium, season for sowing winter 
corn. 

Hibrid, or Hibris, a mongrel or mule ; also 
one born of parents of different countries. 

Hidage, an extraordinary tax formerly pajr- 
able to the Crown for every hide of land. This 
taxation was levied, not in money, but provi- 
sion of armour, &c. 

Hide and Gain, arable land. — Co, Litt. 

850. 

Hide of land, such a space as might be 
ploughed with one plough, or as much as would 
maintiiin the family of*a hide or mansion-house. 
According to some, it was sixty acres ; others 
make it eighty ; and others, again, a hundred. 
The quantity probably was always determined 
by local usage. Sec Co. Litt. 69 a. 

Hidel, a place of protection or sanctuary. 

HidgUd, HidegUd [fr. hidCy A. S., skin, and 
qildy A. S., a contribution], a sum of money 
paid by a villein or servant to save himself 
from a whipping. 

Hierarchy [fr. Upocy Gk., sacred, and Apx^, 
government], direction in religious concerns 
and things sacred. 

Of whatever denomination may be the per- 
son^ who take the lead in conducting religious 
rites, whether they be styled presbyters, elders, 
ministers, priests, or bishops, they virtually, 
and according to the true and real meaning pf 
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the term, constitute a hierarchy. It is only by 
limitation of its true sense, and by partial ap- 
plication of it under such restriction, that hier- 
ardiy is taken to mean ‘ episcopal direction,’ to 
the exclusion of other ‘ direction in things 
sacred.’ If we would speak correctly, and if 
we would follow the true import of the word, 
hierarchy subsists as much among the chief 
ministers in the Church of Geneva and Scot- 
land as in the Church of Kome or of England. 
For wherever there is regular form and order 
of sacred things, there is hierarchy ; the very 
essence of which is conducting that regular 
form and order. — Encyc, Lond. 

Hierloom. Sec Heirloom. * 

High Commission Court, established by 1 
Elix. c. 1. It was instituted to vindicate the 
dignity and peace of the church, by reforming, 
ordering, a ^ correcting the ecclesiastical state 
and 2 :)ersond|Puid all manner of errors, heresies, 
schisms, abuses, offences, contempts, and enor- 
mities. The powers of this tribunal were 
directed to tyrannical and unconstitutional pur- 
poses; it was therefore abolished by 16 Car. I. 
c. 11. — 5 .Kecucs, 215. 

High Constable. See Constable. 

High Constable of England, Lord. His 
office has been disused, except only upon great 
and solemn occasions, f*a the coronation or the 
like, since the attainder of Stafford, Duke of 
Buckingham, in the reign of Henry VHI. See 
Chivalry, Court of. 

High misdemeanors, misprisions. 

High Steward, Court of the Lord, a tribunal 
instituted for the trial of peers indicted for 
treason or felony, or for misprision of either, 
but not for any other offence. The office of 
this great magistrate is very ancient, and was 
formerly hereditary, or at least held for life, or 
dum bene se gessefit ; but now it is usually, and 
has been for many centuries past, granted 
hdc vice on^, and it has been the constant 
practice (and therefore seems now to have be- 
come necessary) to grant it to a lord of Parlia- 
ment. When, thoreforei such an indictment is 
found by a grand jury of freeholders in the 
Queen’s Bench, or at the assizes before a judge 
of oyer and temiiner, it is to be removed by a 
writ of certiorari into the Court of the Lord 
High Steward, which only has power to deter- 
mine it. A peer may plead a pardon before 
the Queen’s Bench, in order to prevent the 
trouble of appointing a high steward, merely 
for the purpose of receiving such plea, but he 
cannot plead any other plea, because it is 
possible that, in consequence of such a plea, 
judgment of death might be pronoimced upon 
him. 

The Sovereign, in case a peer be indicted 
for trea^n, felony, or misprision, appoints a 
Lord High Steward pro hdc vice, by commis- 
sion undei^ the Great Seal, which, reciting the 


indictment so found, gives him power to receive 
and try it secundum legem et consuetudinem 
Anglice. When the indictment is regularly 
removed by certiorari, the Lord High Steward 
addresses a precept to a serjeant-at-arms, to 
summon the lords to attend and try the in- 
dicted peer. All the peers who have a right 
to sit and vote in Parliament are summoned, 
at least twenty days before such trial, to appear 
and vote tliereon, and every lord appearing 
and taking the proper oaths may vote upon 
the trial. The decision is by the majority, but 
a majority cannot convict, unless it consist of 
twelve or more. 

During a session of Parliament, the trial is 
hot properly in the court of the Lord High 
Steward, but before the High Court of Parlia- 
ment. A Lord High Steward is, however, 
always appointed to regulate the proceedings ; 
but he is ratlier in the nature of a speaker or 
chairman than a judge, for the collective body 
of the peers are the judges, both of law and 
fact, and the High Steward has a vote with the 
rest, in right of his peerage. But in the Court 
of the Lord High Steward, which is held in the 
recess of Parliament, he is the sole judge of 
matters of law, as the lords triers are in 
matters of fact, and he may vote upon the trial 
and regulate all the proceedings. 

The lords spiritual have a right to stay and 
sit in court in capital cases, till the court pro- 
ceeds to the vote of guilty or not guilty. But 
this extends only to trials in full Parliament, 
for to the Court of the Lord High Steward (in 
which no vote can be given but that of guilty 
or not guilty) no bishop, as such, ever was or 
could be summoned. They have no right to 
be tried themselves in this court, and therefore 
ought not to be judges thereof. 

The method and regulation of proceeding 
differs little from tidal jury, except that no 
special verdict can be given, because the judges 
are sufficiently competent to deal with tlie law 
as it arises out of the facts. — 4 Bl. Com. 261. 

High Steward of the Boyal Household, 
Lord, Court of, a tribunal long since fellen 
into disuse. — 9 Geo. IV. c. 31 ; 4 Step. Com. 
405 ; 4 Inst. 133. 

High Steward of the Universities, Court 
of the Lord. By the charter of 7 June, 2 Hen. 
IV. confirmed by 13 Eliz. c. 29, conusance is 
granted to the University of Oxford, of all in- 
dictments of treasons, insurrections, felonies, 
and mayhem, which ^all be found in any of 
the Queen’s courts against a scholar or privi- 
leged person ; and they are to be tried before 
the Lord High Steward or his deputy, who is 
nominated by the Chancellor of the University, 
and approved of by the Lord High Chancellor 
of England. A special commission is given to 
him and others, to try the indictment then 
depending, according to the law of the land 
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and the privileges of the University. The 
indictment must first be found by a grand jury, 
and then the cognizance claimed of it in the 
first instance, or at the first day. 

When the cognizance is allowed, if the 
bfience be a misdemeanor it is tried in the 
Chancellor’s court by the ordinary judge. If 
it be for treason, felony or mayhem, it is then 
determined before the Lord High Steward, 
who issues one precept to the sherilF of the 
county, who returns a panel of eighteen free- 
holders, and another to the university bedels, 
who return a panel of eighteen matriculated 
laymen. The indictment is then tried by a 
jury de medietate^ half of freeholders and half 
of matriculated laymen in the guildhall there. 
The sheriff must execute the university pro- 
cess, to which he is bound by an oath.-— 4 Bl. 
Com. 277, and 4 Step. Com. 382. 

The University of Cambridge has also a 
similar jurisdiction. • 

By 19 & 20 Viet. c. 17, s. 18, the juri^ic- 
tion of the University of Cambridge in criminal 
as well as other proceedings, wherein any person 
not a member of the university shall be a party, 
is taken away. — See Chancellor of the two 
Universities. 

High Trea4S0ii. Since petit treason was 
abolished by 9 Geo. IV. c. 31, s. 2, the corre- 
lative term* high is not now usually retained, 
when speaking of this the highest civil crime. 
It is merely denominated treason. See Treason. 

Highland Roads and Bridges Act 1862,. 
25 & 26 Viet. e. 105. 

Highness, a title of honor given to princes. 
The kings of England before the time of James 
I. were not saluted with the title of Majeaty^ 
but with that of Highness only. The children 
of crowned heads are generally styled' royal 
highness. • 

High-water-mark, that part of the sea^iore 
to which the waters ordinarily reach when the 
tide is highest.. 

H^hwaymen, robbers on the highways. 

Highway rate, a tax chargeable upon the 
same property that is liable to the poor- 
rate. The rate is to be made and signed by 
the surveyor, who keeps accounts which may 
be inspected at all reasonable times by the 
rated inhabitants, without fee or reward”. The 
yearly account is laid before the vestry, and 
examined and passed before justices of the 
peace,. at the special sessions of the highways.— 

3 Step.^ Com. 246. Stat. 4 & 5 Viet. o. 59, 
continued by 23 & 24 Viet. c. 67, authorises 
for a certain time the application of a portion 
of the highway rates to turnpike roads in. 
certain cases. See also 25 & 26 Viet. 
c. 6L 

Highways, public roads, which every sub- 
ject of the kingdom has a. right to use. They 
exist either by prescription, by authority of 


local acts of Parliament, or by dedication to 
the we of the public. 

The liability to keep highways in repair (in 
whatever maimer they may happen to have 
first originated) is of common right, incumbent 
generally upon tiie parishes in which they 
respectively lie ; but in some oases it attaches 
(by prescription) to particular townships, or 
other divisions of parishes, and occasionally to 
private persons bound ratione tenuroB^ or in 
right of their estates, to repair some particular 
highway. 

Highways in general are regulated by 5 & 
6 Wm. IV. c. 50 (amended by 4 <& 5 Viet, 
cc. 51 & 5 9, and 8 & 9 Viet. c. 71), which has 
repealed all former enactments on t|ie subject, 
and is applicable to all highways whatever, 
except turnpike roads, and roads, pavements or 
bridges, falling under the provisions of local 
or personal acts of Parliament, a description 
which applies generally to the streets of 
towns. • 

The general plan of the act is to place high- 
ways under the care of surveyors to be 
appointed for the respective parishes, subject to 
a superintending power to be exercised by the 
justices of the peace, at special sessions to be 
holdcn for the highways. See 12 Viet. c. 14 ; 
12 & 13 Viet. c. 3^^ 13 & 14 Viet. c. 99; 
23 & 24 Viet. cc. 68,. 73 ; 24 & 25 Viet. 
cc. 46, 70, 126 ; and 25 & 20 Viet. c. 61. 
See also 3 Step. Com. 242,.. et seq. 

High wood, timber. 

Higler, a person who carries from door to 
door, and sells, by retail, provisions, &c. 

Hikenilde Street, one 6f’j;t}ie four Roman 
roads of Britain, leading firo^:\St. David’s to 
Tynemouth, thus described‘ ,by Trevisa ; — 
‘The fourthe is called Ileylcenyldestrete, and 
stretcheth forth by Worchestre, %y Wycombe, 
by Byrmyngeham, by Lichefeld, by Derby ; by 
Chcstrefeld, by Yorke, and fourth^unto T^n- 
mouthe.’ — Polyehron. 1. 1, c. xlv, 

Hilary Term, one of the law t^ms, i. e. 
periods of time during which the bourts of law 
are open for business. It begins on the 11th 
and ends on the 31st January in each year. It 
is an issuable term (1 Wm. IV. c. 70, s. 6) ; 
and is .80 call& from Hilary, Bishop of Poic- 
tiers in France, a great champion of the Ca- 
tholic faith against the Arims in the fiiurth 
century. 

Triu deni Homines, a society, of men. The 
Saxons ranked men into three cla«s^. and 
valued them as to satisfaction for &o. 

according to their class. The. highest; class 
were valued at 1,200«. and were called^tufelf 
hindmen ; the middle class at 600s. and ccUed ' 
sexhindmen ; the lowest at 200s* called' trisy- 
hindmen. Their wives wjwe termed hindas^r^ 
Prompt. jZ/sy . . A^^sd* c* xu* 

Hine,. or Hina, a husbandiy-servant. 
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Hind the loss or departure of a servant 

from his master. 

Hinegeld. See Hidoild. 

Hiroisounda, the division of an inheritance 
among heirs. 

Hiremaiit & subject. 

Ifiring ^locatio, conduction Lat.J, a bail- 
ment for a reward or compensation. It is 
divisible into four sorts : — (1 ) The hiring of a 
thing for use {locatio ret). (2) The hiring of 
work and labor {locatio operis faeiendi). (3) 
The hiring of care and services to be performed 
or bestowed on the thing delivered {locatio 
<^u8todice). (4) The hiring of the carriage of 
goods {locatio operis mercinm vehendarum)^ 
from one place to another. The three last are 
but subdivisions of the general head of hire of 
labor and services. 

Several ingredients are of the essence of 
the contract of bailment for hire. (1) There 
should be a thing in essCj wdiich may be the 
subject of the contract. (2) It should be a 
thing capable of being let. (3) The bailee 
should have a right to use, enjoy and possess 
it during the period for which it is let. (4) 
There should be a price for the hire. And, 
(5) There should be a contract creating a legal 
obligation between the parties. 

To make a binding contract, it is necessary, 
(1) that the bailment should not be prohibited 
•by law ; (2) that it should be between persons 
competent to contract; and (3) that there 
should be a free and voluntary consent between 
the parties. 

The rights, duties, and obligations of the 
parties resulting from the contract of bailment 
for hire may be thus stated. 

(I.) Hire of things. The letting to hire 
implies an obligation to deliver the thing to the 
hirer ; to refrain from every obstruction to the 
use of it by the hirer during the period of the 
bailmeqt ; to do no act that shall deprive the 
hirer of the thing; to warrant the title and right 
of possesion to the hirer, in order to enable him 
to use the thing, or to perform the service ; to 
keep the tiling in suitable order and repair for 
the purposes of the bailment ; and, finally, to 
warrant the thing free from any^ault inconsist- 
ent with the proper use or enjoyment of it. 
It is the duty of the person letting to hire, 
according to the Homan law, to disclose the 
faults of the thing hired, and practice no artful 
concealment, to charge only a reasonable price 
therefore and to indemnify the hirer for all 
expenses, which are properly payable by the 
letter. The rights of the hirer are that he 
acquires the right of possession only of the 
thing for the particular period or purpose 
stipulated (but he acquires no property in it) ; 
and that he also acquires the exclusive right to 
ibA use of the thing during the time of the 
hailmeat. His duties are to put the thing to 


no other use than that for which it is hired ; 
to use it well ; to take care of it ; to restore it 
at the time appointed ; to pay the price or hire ; 
and, in general, to observe whatever is pre- 
scribed by contract, or by law, or by custom. 
The contract may be dissolved or extinguished! 
in respect to future liabilities in various ways : 

(1) by the mere efflux of the time, or the 
accomplishment of the object, for which the 
thing is hired ; (2) by the loss or destruction 
of the thing by any inevitable casualty ; (3) 
by a voluntary dissolution of the contract by 
the parties ; and (4) by operation of law, as 
where the hirer becomes proprietor by 
purchase or otherwise of the thing hired. How 
far these principles, which are derived altogether 
from the Roman and foreign laws, are to be 
deemed satisfactorily established in our juris- 
prudence, is a matter for consideration, since 
the common law does not furnish any niirect 
recognition of them. But it may be safely 
affirmed, that they are so consonant with 
general justice and with the nature of the 
contract, that in the absence of any controlling 
authority, they may be used as fit guides to 
assist our general reasoning. 

(II.) Hire of labor and services, divisible 
into two branches : —(a) Locatio operis faciendiy 
and (/3) locatio operis mercinm vehendarunin men- 
tioned as the 2nd and 4th divisions of the four 
sorts of hiring above set forth. 

(a) The locatio operis faeiendi may be sub- 
divided into two kinds : — (a) The hire of labor 
and services, or locatio operis faciendiy strictly 
so called ; such arc the hire of tailors to make 
clothes, of jewellers to set gems, and of watch- 
makers to repair watches; (b) locatio custodies 
(the third division first above mentioned), or 
the receiving of coods on deposit for a reward 
for the custody increof, which is properly the 
hire of care and attention about the goods, 
as by warehousemen, wharfingers, &c. 

(a) In contracts for work it is of the essence 
of the contract: — (1) That there should be 
work to be done; (2) that it should be to be 
done for a price or reward ; and (3) that there 
should be a lawful contract between parties 
capable and intending to contract. The obliga- 
tion and duties on the part of the employer, 
as deduced in the foreign law, are principally 
these: — (1) To pay the price or compensation; 

(2) to pay for all proper, new, and accessorial 
materials ; (3) to do everything on his part 
to enable the workman to execute his eng^e- 
ment ; (4) to accept the thing when it is 
finished. If before the work is finished, the 
thing perishes by internal defect, by inevitable 
accident, or by irresistible force, without any 
default of the workman, then, (1) if the work 
is independent of any materials or property of 
the employer, the manufiwjturer has the risk, 
and the unfinished work perishes to him ; (2) 
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if he is employed in working up the materials, 
or adding his labor to the property of the em- 
ployer, the risk is with the owner of the thing, 
with which the labor is incorporated; (3) if 
the work have been performed in such a way 
as to afford a defence to the employer against 
a demand for the price, if the accident had not 
happened (as if it were defectively or impro- 
perly done), the same defence will be equally ‘ 
available to him after the loss. The obligations 
or duties on the part of the workman or un- 
dertaker are thus summed up in the foreign 
law : — To do the work ; to do it at the time 
agreed on ; to do it well ; to employ the ma- 
terials furnished by the employer in a proper 
manner ; and, lastly, to exercise a proper degree 
of care and diligence about the work. 

(b) The hiring of care and attention. To 
this class belong agistors of cattle; warehouse- 
men ^forwarding merchants and wharfingers. 
They are bound to use ordinary diligence, and 
of course are responsible for losses by ordinary 
negligence. 

(/3) The locatio operis mercium vehendarum^ 
or the carriage of goods for hire. In respect 
to contracts of this sort entered into by private 
persons, who do not exercise the business of 
common carriers, there does not seem to be any 
material distinction, varying the rights, obliga- 
tions, and duties of the parties from those of 
other bailees for hire. Every such private per- 
son is bound to ordinary diligence, and to a 
reasonable exercise of skill ; and of course he 
is not responsible for any losses not occasioned 
by the ordinary negligence of himself or of his 
servants. The exceptions to this general rule 
are postmasters, innkeepers, and common car- 
riers. These are under peculiar regulations 
consonant with public policy. See those titles 
respectively . — Story on Bailments^ c. vi. 

Hirst, or Hurst, a wood . — Domesday ; Co. 
Litt. 4: b. 

His testibus {these being witnesses)^ a phrase 
anciently added in deeds, after in cujus rei 
testimonium. The deed was read in the presence 
of witnesses, and their names were then written 
down. The phrase is not now inserted. 

Hiwisc, a hide of land. 

Hlaf SBta, a servant fed at his master's cost. 

Hlaford, a lord. — Ang.-Sax. 

Hlafordsocna, a lord's protection, 
asooner, the benefit of the law. 
othbote, a mulct set on him who commits 
homicide in a riot or hloth. 

Hlothe [<wma, Lat.], an amlawful company, 
from eight inclusive to thirty-five. — Cowel. 

Hly^ [fr. sortes^ Lat.J, lots. 

Hoastmen, an ancient guild or fi*aternity in 
Newcastle-upon-Tyne, engaged in selling or 
shmping coal. 

Hobblers, or Hobilers, light horsemen or 
bowmen ; also certain tenants, bound by their 


tenure to maintain a little light horse for giv- 
ing notice of any invasion, or such like peril, 
towards the seaside.— C/awc?. Brit. 

Hooous saltis,' a hoke, hole, or lesser pit of 
salt. 

Hookettor, or Hooqudteur, a knight of the 
post ; a decayed man ; a basket carrier. — 
Cowel. 

Hock-Tuesday-money, a duty given to the 
landlord, that his tenants and bondmen might 
solemnize the day on which the English con- 
quered the Danes, being the second Tuesday 
after Easter week. — Cowel. 

Hodge-podge Act, a statute embracing dis- 
tinct subjects which it would be better to keep 
apart. 

Hoga, Hogium, Hoob, a mountain or hill. 

Hogaster, a little hog ; a young sheep. 

Hogenhine. See Tiiird-night-awn-hinde. 

Hoggacius, Hoggaster, a sheep of the se- 
cond year. 

Hogshead, a measure containing half a pipe, 
a fourth part of a ton, or sixty-three gallons. 

Hokeday. Sec Hock-Tuesday-monet. 

Hold, or Wold, a governor or chief officer. 

Gibs. Camd. 

Holder, a payee of a bill of exchange or a 
promissory note. 

Holdin teiftire . — Scotch temi. 

Holding over, keeping possession of land 
by a lessee after the expiration of his term. 
See Double Kent ; Double Value. 

Holding up hand. When a prisoner is 
brought to the bar in treju^n or felony, he is 
called upon by name to iiold up his hand ; 
which, though it may seem a trifiing circum- 
stance, yet is of this importance, that by the 
holding up of the hand, he owns himself to be 
of that name by which he is called. It is not, 
however, an indisjjensable ceremony, for being 
calculated merely for the purpose of identifying 
the person, any other acknowledgment will 
answer the purpose as well. — 4 Step. Com. 475. 

Holiday, an anniversary feast; a time of fes- 
tivity. Also called a red-letter day. 

State holidays are either appoint^ by Act of 
Parliament or founded on ancient usage. The 
former are, the 5th November, to be kept as a 
day of thanksgiving (3 Jac. I. c. 1) ; the 29th 
May, to be an anniversary thanksgiving (12 
Car. II. c. 14) ; the 30th January, to be kept 
as an anniversary day of humiliation (12 Car. 
II. c. 3, s. 1) ; the 2nd September, to be an- 
nually kept as a fast in London (19 Car. II. 
c. 3, s. 28). * But the several acts and pAvUi of 
acts, and every other enactment now in force 
which may be read or construed as requiring 
the observance of the 30th day of January, 
the 29th day of May, the 5th day of Novem- 
ber, and the 23rd day of October respec- 
tively, as anniversary days, or the use of any 
special services of the church for those days 
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respectivdiy, shall be and the same are hereby 
repealed * (22 Viet. c. 2). The latter are the 
birthday, accession, proclamation, and corona- 
tion of the reigning monarch ; and also the 
birthday of the Consort and Prince of Wales. 
Besides these, last and thanksgiving days are 
occasionally appointed by royal proclamation. 

As regards the holidays to be allowed in the 
common law offices, the 3 & 4 Wm. IV. c. 42, 
8. 43, after reciting ‘that the observance of 
holidays in the courts of common law during 
term time, and in the offices belonging to the 
same, on the several days on which holidays 
are now kept, is very inconvenient, and tends 
to delay in the administration of justice,’ en- 
acts, ‘ that none of the several days mentioned 
in the 5 & 6 Edw. VI. c. 8, shall be observed 
or kept in the said courts, or in the several 
offices belonging thereto, except Sundays, the 
day of the nativity of our Lord and the three 
following days, and Monday and Tuesday in 
Easter week.’ By rule of Hilary Term, 6 
Wm. IV. it is ordered, that ‘thenceforth, in 
addition to the said days, the following, and 
none other, shall be obser/ed in the several 
offices belonging to the said courts, viz. : Good 
Friday and Easter Eve, and such of the four 
days following as may not fall in the time of 
term, but not otherwise* the birthday and ac- 
cession of the sovereign; Wliit-Monday and 
Whit-Tuesday.’ 

The several offices of the Court of Chancery, 
except the offices of the accountant-general and 
of the taxing masters, are to be opened on every 
day of the year ex^pt Sundays, Good Friday, 
Monday and Tuesday in Eastcr-week, Christ- 
mas-day, and all days appointed by proclama- 
tion to be observed as days of general fast or 
thank^ving. The offices of the accountant- 
general and of the taxing masters are to be 
opened on every day of the year except Sun- 
days and the days above specified, and except 
during vacations. The offices of the vacation 
taxing master are to be open during the vaca- 
tions on every day except the days above speci- 
fied. — Consol, Ord. 1860, v., r. 1, 2 <& 3. See 
Vacation. 

Holm [ir. hulmuSy Sax. ; insula amnica^ Lat.3f 
an isle, or fenny ground ; a river island ; also 
a hill or cliff. — Co. Lift. 5 a. 

Holograph [ir. 3Xoc, Gk., all, and ypa<l>w, to 
write]), a deed written entirely by the grantor 
himself, which, on account of the difiiculty with 
which the forgery of such a document can be 
accomplished, is neld by the Scotch law valid 
without witnesses. Also a will in the testator’s 
handwriting. 

Holt, a wood. — Co. Litt. 4 b. 

Holy Orders, those who have been admitted 
and ordained as officials in the Established 
Church. They consist of archbishops, bishops, 
priests, and deacons. The ordinetion must take 


place according to the form prescribed in the 
Book of Common Prayer. — 3 Step. Com. 2. 
See Deacon. 

Homage [fir. homo, Lat., a man], the most 
honorable service of reverence that a firee tenant 
may do to his lord. When a tenant performs 
it, he is ungirt, and his head imcovered, the 
lord sitting; the tenant then kneels before him, 
and holds his hands extended and joined be- 
tween the hands of his lord, and says thus 
‘ I become your man from this day forward, 
of life, and limb, and earthly honor, and to 
you will be faithful and loyal, and bear you 
faith, for the tenements that 1 claim to hold 
of you (saving the faith that I owe unto our 
sovereign lord the king) : so help me God.’ 
The lord then kisses him. Homage can only 
be done to the lord himself, but fealty may to 
his steward or bailiff. — Litt. 85. See Copyhoi.d. 

Homage ancestrel, where a tenanti^holds 
lands of his lord by homage ; and the same 
tenant and his ancestors have holden the same 
land of the same lord, and of his ancestors, 
immemorially, and have done to them homage. 
1 Inst. 100. 

Homage Jury, a jury in a court-baron, con- 
sisting of tenants that do homage, who are to 
inquire and make presentments of the death of 
tenants, surrenders, admittances, and the like. 

Homager, one who does or is bound to do 
homage. 

Homagio respectuando {respecting of ho- 
mage')^ a writ to the escheator commanding 
him to deliver seisin of lands to the heir of the 
king’s tenant, notwithstanding his homage not 
done. — F. N. B. 269. 

Homagiiim reddere (fo renounce homage)^ 
when a vassal made a solemn declaration of 
disowning and defying his lord ; for which 
there was a set form and method prescribed 
by the feudal laws. — Brae. 1. 2, c. xxxv., s. 35. 

Homagiuvfiy non per procuratores nec per 
literas fieri potuit^ sed in proprid persond tarn 
domini quam tenentis capi debet fieri.-^Co. 
Litt. 68. — (Homage cannot be done by proxy, 
nor by letters, but must be paid and received 
in the proper person, as well of the lord as the 
tenant.) 

Honiagiurnrepellitperquisitum. — Gilb. 9, 142. 
(Homage repels perquisition.) 

Home ne serra puny pur suer des briefes en 
court le ropf soit il a droit ou a tort.-— 2 Inst. 
228.— (A man shall not be pimished for 4Ung 
out writs in the King’s Court, whether he has 
a right or a wrong.) 

Homesoken, Homsoken. See Hamesecken. 

Homestall, a mansion-house. 

Homicide, destroying the life of a human 
being, in its several stages of guilt, arising from 
the particular circumstances of mitigation or 
aggravation which attend it. It is either jus- 
tifiable, excusable, or felonious. 
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I. Justifiable^ of three kinds 

(a) Where the proper officer executes a cri- 
minal in strict conformity with his sentence. 

(/3) Where an officer of justice, or other 
person acting in his aid, in the legal exercise 
‘ of a particular duty, kills a person who resists 
or prevents him from executing it. 

(y) Where it is committed in prevention of 
a forcible and atrocious crime. — 1 ffalCf 488. 

II. Excusable j of two kinds 

(a) Per infortunium^ or by misadventure, as 
where a man doing a lawful act, without any 
intention of hurt, by accident kills another. 

(jJ) Se de/endendOf as where a man kills 
another upon a sudden rencounter in his own 
defence, or in defence of his wife, child, pa- 
rent, or servant, and not from any vindictive 
feeling. 

III. Felonious^ of two kinds 

(^a) Killing one's self. 

(/j) Killing another, which is either— 

(1) Murder ; or 

(2) Manslaughter; and this is either — 

• (a) Voluntary, where a man doing an 

unhiwful act, not amounting to felony, by 
accident kills another ; or 

(/3) Involuntary, where, upon a sudden 
quaiTel, two persons fight, and one of them 
kills the other ; or where a man greatly 
provokes another, by some personal vio- 
lence, &c. and the other immediately kills 
him. — 4 Bl. Com. c. xiv. ; 4 Step. Com. 
130, et seq, 

llomicidium vel hominis ccBdium^ est hortiinis 
occisioab homine facta. — 3 Inst. 53. — (Homicide 
or slaughter of a man, is the killing of a man, 
perpetrated by a man.) 

Hominatio, the mustering of men ; the doing 
of homage. 

Homine capto in withemamium, a writ to 
take him that had taken any bondman or woman, 
and led him or her out of the country, so that 
he or she could not be replevied according to 
law. — Beg. Orig. 79. 

Homine eligendo ad oustodiendam pe- 
ciam sigilli pro meroatoribns editi, a writ 
directed to a corporation for the choice of a man 
to keep one part of the seal appointed for sta- 
tutes-merchant, when a former is dead, accord- 
ing to the Statute of Acton-Bumell. — Beg. 
Orig. 178. 

Homine replegiando, a writ to bail a man 
out of prison.— Orig. 77. All these writs 
are totally disused. 

Homines, feudatory tenants who claimed a 
privilege of having their causes, &c. tried only 
in their lord’s court. — Paroch. ArUiq. 152. 

Homiplagium, the maiming of a man. 

Homologation. The express or implied ra- 
tification of an act that formerly was null or 
invalid.— /ScoicA term. 

Homo potest esse habilis et inhebilis diversis 


tempoTibus.’^^h Co, 98.— (A man may be capa~ 
ble and incapable at divers times.) 

HomstalOi a mansion-house. 

Hond-habend. See Hand-babend. 

Hong, the Chinese name for large foctories 
at Canton. 

Hong Kong, Governor of see 6 & 7 Viet, 
c. 80, and 22 & 23 Viet. c. 9. 

Honor, a seignory of sev^al manors held 
under one baron or lord paramount^ also, those 
dignities or privileges, degrees of nobility, 
knighthood, and other titles, which flow from 
the Crown, the foimtain of honor. 

Honor, Court of, a branch of the Court of 
Chivalry. See Ciiivaliiy, Court of. 

Honor Courts, tribimals held within honors 
or seigniories. 

Honor, Maids of ladies in attendance upon 
the Queen : they are six iii number, and receive 
salaries of 300/. each. 

Honorable, a title of quality given to the 
younger children of earls, and the children 
of viscounts and barons; to persons enjoy- 
ing trust and honor; and, collectively, to 
the House of Commons and the East India 
Company. 

Honorarium, a recompense for service ren- 
dered; a voluntary fee to one exercising a 
liberal profession, e*g. a barrister’s fee. 

Honorarium jus, the law of the preetors and 
the edicts of the acdiles. — Civ. Law, 

Honorary Canons, those without emolument. 
3 & 4 Viet. c. 113, s. 23. 

Honorary Feuds, titles of nobility, descend- 
ible to the eldest son, in Exclusion of all the 
rest. 

Honorary Services, those incident to grand 
scij canty, and commonly annexed to some 
honor. 

Honorary Trustees, trustees to preserve 
contingent remainders, so called because they 
are bound, in honor only, to decide on the most 
proper and prudential course. — Lewin on True, 
408. 

Honoris respectum. Challenge propter. See 

Challenge. 

Hontfongenethef, or Honfangenethef, a 

thij^f taken with hondhabendy i. e. having the 
thing stolen in his liand. See Backberinde. 

Hoo, a hill.— Co. Litt. 3 b. 

Hookland, land ploughed and sown eveiy 
year. — Scott. 

Hopcon, a valley. — Cowel, 

Hope, a valley. — Co. Litt. 5 h, 

Hoppo, a collector ; an overseer of commerce. 
Chinese, 

Hora Auroras, the morning-bell; as igni~ 
tegiumy or eoverfeuy was the evening-bell. 

Hora non est multum de substemUd negotiiy 
licet in appello de»ed aliquando fiAt rnentto,'^ 

1 Buis. 82. — (The hour is not considered of 
much consequence as to the substance of 
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business, , ^though in appeal mention of it is 
sometimes made.) 

Horda, a cow in calf . — Old Records, 

Hordera, a treasurer. 

HordexilUO, a hoard, treasury, or repository. 

Hordeum palmale, beer, barley. — Cowel. 

Horesti, the people of Angus-upon-the-Tay, 
or Highlanders. 

Homagium. See Horngeld. 

Horngeld, or Hornegeld, a forest-tax paid 
for homed beasts. 

Horn with horn, or Horn under horn, the 

promiscuous feeding of bulls and cows, or all 
horned beasts that are allowed to run together, 
upon the same common. — Spelm. 

Homing, Letters ofy warrant for charging 
persons in Scotland to pay or perform certain 
debts and duties ; probably so called because 
they were originally proclaimed b}^ sound of 
trumpet. 

Hors de son fee (out of the fee), where land 
is without the compass of a person’s fee. 

Hors-wealh, the wealh, or Briton who had 
the care of the king’s horses. 

Hors-weard, a service or corvc^e, consisting 
in watching the horses of the lord.— Anc. List. 
Eng. 

Horse-racing. By 13 Geo. II. c. 19, no 
plates or matches at hoise-races, under 50/. 
value, could be run, under penalty of 200/. to 
be paid by the owner of the horse or horses, and 
100/. by the advertiser of the plate. This was 
repealed by 3 & 4 Viet. c. 5. 

Formerly wagers of not more than 1 0/. on 
a legal horse race could be recovered by action, 
but now all wagers are void. See 8 & 9 Viet. 
c. 109, 8. 5. As to the sale of horses, see 31 
Eliz. c. 12. 

Horstilers, innkeepers. 

Hospes generalis, a great chamberlain. 

Hospitallers, the knights of a religious order, 
so called, because they built an hospital at Jeru- 
salem, wherein pilgrims were received. All their 
lands and goods in England were given to the 
Soverei^, by 32 Hen. VIII. c. 34. 

Hospitals, eleemosynary corporations. They 
are either aggregate^ in which the master or 
Warden and his brethren have the estate of^Jn- 
heritance, or so/e, in which the master, &c. only 
has the estate in him, and the brethren or sisters, 
having college and common-seal in them, must 
consent, or the master alone has the estate, not 
having college or common-seal. They are either 
eligible, donative, or presentative. 

Any person seised of an estate in fee-simple 
may, by deed enrolled in Chancery, erect and 
found an hospital for the sustenance and relief 
of the poor, to continue for ever, and place such 
heads, &c. therein as he shall think fit ; and 
^ch hospital shall be incorporated and subject 
to such visitors, as the founder shall nomi- 
nate ; also such corp^iations have power to take 


and purchase lands, not exceeding 200/. per 
annum, so as the same be not holden of the 
Crown, and to make leases for twenty-one years, 
retaining the accustomed yearly rent. *But no 
hospital is to be erected, unless upon the found- 
ation it be endowed with lands or heredita- 
ments of the clear yearly value of 20/. per 
annum, 89 Eliz. c. 5, perpetuated by 21 Jac. I. 
c. 1, s. 1. Any goods and chattels, real or 
personal, may be taken, of what value soever. 
5 Reeves, 23. See Charitable Uses, and 
Charities. 

Hospitioide [fr. hospes, Lat., guest, and coedo, 
to kill], one that kills his guest or host. 

Hospitinm, procuration or visitation-money. 

Hospodar, a Turkish goveftior in Moldavia 
or Wallachia. 

Hostage, a person given up to an enemy as 
a security for the performance of the articles 
of a treaty, &c. 

Hostelagium, a right to have lodging and 
entertainment, reserved by lords, in their 
tenants’ houses . — Old Records. 

Hosteler, or Hostler, an innkeeper. 

Hostels, the inns of court. 

Hosterium, a hoe. 

Hostes sunt qui nobis vel quibus nos bellum 
decetmimus ; cceteri proditores vel preedones sunt. 
7 Co. 24. — (Enemies are those with whom we 
declare war, or who declare it against us ; all 
others Jirc traitors or pirates.) 

Hosticide, one who kills an enemy. 

Hostilaria, Hospitalaria, a place or room 
in religious houses used for the reception of 
guests and strangers. 

Hostilarius, an hospitaller. 

Hostriciis, a goshawk. 

Hot-water-ordeal. This was a test, in cases 
of accusation, by hot water ; the party ac- 
cused and suspected being appointed by the 
judge to put his arms up to the elbows in 
seething hot water, which, after sundry prayers 
and invocations, he did, and was, by the effect 
which followed, judged faulty or faultless. — 
Verst. Rest. Dec. Intel. 66. 

Hotchpot [fr. hache en poche,'FT., a confused 
mingling of divers things], a blending or mix- 
ing of lands and chattels, answering in some 
respects to the collatio bonorum of the civil law. 

As to lands, it only applies to such as are 
given in frank-marriage, thus : if one daughter 
have an estate given with her in fi*ank-marriage' 
by her ancestor, then, if lands descend from the 
same ancestor to her and her sisters in fee-simple 
(not in fee-tail), she or her heirs shall have no 
share in them, unless they will agree to divide the 
lands so given in frank-marriage, in equal pro- 
portions with the rest of the l^ds descending, 
i. e. bringing her lands so given into hotchpot. 

As to personalty. The Statute of Distribu- 
tions intended children to take equal shares of 
the goods and chattels of their intestate an- 



cestor and it considers that there may be some 
of the children who have previously r^eived a 
portion or advancement, but not so much as to 
make tfp their full share ; in that case, such 
child so advanced but in part, is allowed so 
'much more out of the intestate’s personal estate 
as will suffice to make his share equal to that 
of the other children. The act takes nothing 
away that has been given to any of the children, 
however unequa^that may have been. How 
much soever that may exceed the remainder of 
the personal estate left by the intestate at his 
death, the child may, if he please, keep it all ; 
if he be not content, but would have more, 
then- he must bring into hotchpot what he has 
before received. This principle is based^upon 
the equitable doctrine of equality, for it is per- 
fectly coincident with that conduct which a 
good and just parent would pursue towards all 
his children. See 1 Step. Com. 353, and 2 
Ibid. 225, 227. 

Housage, a fee paid for housing goods by a 
carrier. 

Housebote, estovers, or an allowance of ne- 
cessary timber out of the lord’s wood for the 
repairing or support of a house or tent. 

House-breaking. See BunoLAny. 

House-burning. See Arson. 

House of Commons, one of the constituent 
parts ofParliament, being the assembly ofknights 
of shires, or the representatives of counties; 
citizens, or the representatives of cities; and 
burgesses, or the representatives of boroughs. 

The following is a statement of the entire re- 
presentation of the three kingdoms, composing 
the House of Commons : • 

England and Wales. 

160 knights of shires, 

338 citizens and burgesses, including the 
members for the universities. 


Total 498 

Scotland. 

30 knights of shires, 

23 citizens and burgesses. 

Total 53 

Ireland. 

64 knights of shires, 

41 citizens and burgesses, including the 
members for Trin. Col., Dublin. 


Total 105 

Total of the United Kingdom, 656. 

The property-qualification of Members of 
Parliament is abolished by 21 Viet. c. 26. 
Members of the Universities of Oxford, Cam- 
bridge, and Trinity College, Dublin, eldest 
sons or heirs apparent of peers or of persons 
qualified to be knights of the diire, never 
required a qualification. In Scotland, no 
.qualification was ever necessary. 


Aliens are not eligible As members, neither 
are minors, lunatics, English or Scotch peers; 
but Irish peers, unless representative, may sit 
for any place in "Great Britain. The English, 
Scotch, and Iriidi Judges (except the Master of 
the Rolls in England, when not a peer), are 
disqualified. Also the holders of various 
offices particularized, by statute. Government ^ 
contractors, clergymen, and bankrupts.~2 
Step. Com . ; 348, et 8€q. 

House of Correction, a species of gaol which 
does not fall under the sherifiTs charge, but is 
governed by a keeper, wholly independent of 
that office. 

Houses of Correction, first established in the 
reign of Elizabeth, were originally designed 
for the penal confinement (after conviction) of 
paupers and vagrants refusing to work ; but 
by 5 & 6 Wm. IV. c. 38, ss. 3, 4, reciting 
that great inconvenience and expense had been , 
found to result from the practice of commit- 
ting to the common gaol, where it happens to 
be remote from the place of trial, it is enacted 
that a justice of the peace, or coroner, may 
commit for safe custody, to any house of cor- 
rection situate near the place where the assizes 
or sessions are to be held ; and that offenders 
sentenced in those courts may be committed, 
in execution of sucH Sentence, to any house of 
correction for the county. — 3 Step. Com. 234. 
See 13 & 14 Viet. c. 91 ; and 14 & 15 Viet. 
c. 55, ss. 20, 21. 

House Duty, a tax on inhabited houses im- 
posed by 14 & 15 Viet. c. 36, in lieu of window- 
duty, which is abolished. See IIoifSE-TAX. 

House of Lords, a constituent part of Par- 
liament, being composed of the Lords Spiritual 
and Temporal. 

Archbishops and bishops held a prominent 
place in the great Saxon council, and under 
the Norman Kings they still retained it. They 
have always had a seat in the House of Lords, 
but by what right is not agreed. In the 
Saxon times there is no doubt that they sat as 
bishops, by virtue of their ecclesiastical office ; 
but it is said that ‘William the Cionqueror 
thought proper to change the spiritual tenure 
of frank-alrnoign or free-alras, by virtue of 
which the bishops held their lands under the 
Saxon government, into the feudal or Norman 
tenure by barony ; and in right of succession 
to those baronies, which were unalienable fi‘om 
their respective dignities, the bishops and 
abbots were allowed their seats in the House 
of Lords’ (1 Bl. Com. 156). Mr. Hallam 
thinks this view of the rights of the Engliidi 
hierarchy too contracted, and maintains that 
the bishops of William the Conqueror were 
entitled to sit in his councils by the general 
custom of Europe, which invited the superior 
ecclesiastics to such offices, and by the common 
law of England, which the Conquetor did nqt 
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overturn ^Middle AgeSy vol. iii. p. 6). Another 
view of the question is, that the abbots only had 
a seat in Parliament solely by virtue of their 
tenures as barons ; but that the bishops sat in» 
another capacity, as bishops and as barons 
{Hody^s Treat, on ConvocationSy 126.) Their 
presence in Parliament, however, has been un- 
i interrupted, whatever changes may have been 
effected in the nature of their tenure. 

The lords temporal are divided into dukes, 
marquesses, earls, viscounts, and barons. The 
number of British peerages of different ranks 
has been greatly augmented from time to time, 
and there is no limitation to the power of the 
Crown to add to it by fresh creation. The 
following table will show pretty correctly the 
present number of each class : 

Lords Spiritual : 

2 English archbishops, 

24 English bishops (the Bishop of 
Sodor and Man and the junior 
bishop do not sit. See 10 & 11 
Viet. c. 108, s. 2). 

1 Irish representative archbishop, 

3 Irish representative bishops. 

Total 30 

Lords Temporal : 

3 princes of th6 'royal blood, 

20 dukes, 

19 marquesses, 

110 earls, 

22 viscounts, 

211 barons, 

lO* representative peers of Scotland, 

28 representative peers of Ireland, one 
of whom is an English peer. 

Total 429 

Total of the House of Lords, 459. 

The House of Lords is the Supreme Court 
of Judicature in the kingdom, the appeal 
tribunal in the last resort, having no original 
jurisdiction over causes, but only upon appeals 
and proceedings in error, to rectify any in- 
justice or mistake of the law, committed by 
the courte below. — 2 Step. Com. 342 ; 3 Hal- 
lam^s ednstit. Hist. c. xiii., p. 17, et seq.y 8th 
ed. As to Scottish appeals, see 4 Geo, IV. 
c. 85 ; and Irish appeals, 39 & 40 Geo. III. 
c. 67, art. 8. 

The following are exceptions to the rule : an 
appeal from the Court of Stannaries in Cornwall, 
is to the Warden of the Stannaries, and from 
him to the Privy Coilncil of the Prince of 
Wales, as Duke of Qomwall ; and if there be no 
Princeof Wales, it is to the Queen in Council. 

An appeal from the decision of the Vice- 
C^ncellor of Lancaster is to the Chancellor 
’of the Duchy Court at Westminster. 

An app^ from the Lord Chancellor in idiocy 
qr jUmacy m^to the Queen in Council. 


An appeal from the Ecclesiastical, Maritime, 
or Prize Courts in England, and from the 
courts in Man, Jersey, Guernsey, Sarl^ Alder- 
ney, or from the colonies, is to the (^een in 
Council. 

An appeal from a court-martial is to the 
Queen in peinon. 

In the text-books and reports, the abbrevia- 
tion D. P. or Dom. Proc.y is met with. It 
means a case decided by thq,House of Lords ; 
both of these abbreviations standing for Domus 
Procerumy the House of Lords. 

House-tax, an assessed tax, which was 
abolished by 4 & 5 Wm. IV. c. 19. See 
House-duty. 

Householder [jpaterfamiliasy Lat.J, an occu- 
pier of a house ; a master of a family. 

Howe, a hill — Co. Litt. 5 h. 

How^h, a valley. — Ihid. 

Hredlge, readily, quickly. 

Hudegeld. See Hidgeld. 

Hue and Cry [fr. huevy Fr. to shout ; criery 
to ciy aloud ; hutesium et clamor y Lat.], the old 
common law process of pursuing with horn 
and with voice all felons and such as have 
dangerously wounded another. It may be 
raised by constables, or by private persons, or 
by both. If, in a hue and cry, the constable 
or peace officer concur in the pursuit, he has 
the same powers, protection, and indemnifica- 
tion as if acting under a magistrate’s warrant. 
Indeed, all those who join in following upon 
a hue and cry that has been raised, and that 
whether a constable be present or not, will be 
justified in the apprehension of the person 
pursued,* even though it should ultimately 
turn out that he is innocent, or that no felony 
has been committed ; and where the person 
pursued has taken refuge in a house, may 
break open the door to secure him, if admit- 
tance be refused. But if a man wantonly or 
maliciously raise a hue and cry, without cause, 
he is liable to fine and imprisonment, and also 
liable to an action at the suit of the party 
injured. The 7 Geo. IV. c. 64, s. 28, pro- 
vides for compensation and expenses in such 
cases, in order to encourage the apprehension 
of felons. — 4 PI. Com. 293, and 4 Step. Com. 
431. As to the mode of raising the hue and 
cry, see Hawk. 1. 2, c. xii., s. 6. The term is 
also applied to a paper circulated by order of 
the Secretary of State for the Home Depart- 
ment, announcing the perpetration of offences. 

Huisserium, a ship used to transport horses. 
Also termed uffer, 

Huissier, an usher of a court. 

Hulka, a hulk, or small vessel. 

Hullus, a hill. 

Humag^nm, a moist place. 

Hundred, a subdivision of the coimtry, llie 
nature of which is not known with certainty. 
In the Dialogtts de ScaccariOy it is said that a 
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hundred * ex hydarum aliquot centenariis^ std 
non detemiinatis constat ; qmdxim enim ex plu^ 
ribuSf quidam ex pauciorihus constat' Some ac- 
counts xftake it consist of precisely a hundred 
hides; others, of a hunted tithings, or of 
a hundred free &milies. Certain it is, that 
whatever may have been its original organua- 
tion, the hundred, at the period when it 
became known to us, differed greatly as to 
extent in the several parts of England. This 
division is ascribed to King Alfred, and ho 
may possibly have introduced it into England, 
though in Germany it dates from a very re- 
mote period, where it was established among the 
Franks in the sixth century. In the capitula- 
ries of Charlemagne we meet with it in tl^e 
form known among us. — Capit. 1. 3, c. x. 

To the statement that Alfred was the author 
of this division in England, it may be objected 
that the hundred is named in the Penitential of 
Egbert, but this objection is not fatal. It is 
there mentioned in the mbric only, to which 
it seems attached as an afterthought, and does 
not appear in the text, between which and the 
rubric there is little accordance ; and, more- 
over, it is evident from its dialect, that the 
Penitential has not reached us in its original 
state, being bereft of every vestige of its 
Northumbrian origin, and, in its present dress, 
is most probably much later than the time of 
Alfred. — See Domesday^ vol. i., p. 185 ; 1 
Step, Com. 129. 

Hundred Court, a larger court-baron, being 
held for all the inhabitants of a particular 
hundred, instead of a manor. The free suitors 
are here also the judges, and the steward the 
registrar, a^ in the case of a court-baron. It 
is not a court of record ; it resembles a court- 
baron in all points, except that in point of 
territory it is of a greater jurisdiction. It was 
denominated hoereda in the Gothic constitution. 
Causes are removed by the same writ as from 
a court-baron, and its proceedings may be 
reviewed by writ of false judgment. The 
court is become obsolete. — 3 Step. Com. 392. 

Hundred-feota, the performance of suit and 
service at the himdred court. 

Hundred-fetena, dwellers or inhabitants of 
a hundred. 

Hundred-lagh, or Hundred-law, a hun- 
dred-court. 

Hundred-penny, the hundredfeh, or tax 
collected by the snerift* or lord of an hundred. 

Hundredes earldor, Hundredes man [a/- 
dermannus hundreti^f the presiding officer in 
the hundred-court.-^Anc. Inst. Eny, 

Hundredors, men of a hundred ; persons 
serving on juries, or fit to be empannelled 
thereon for trials, dwelling within the hun- 
dred where the cause of action arose. 

The statute now in force, by which hun- 
dredors are liable for damages done by rioters, 


is the 7 & 8 Geo. IV. c. 31. The 7 & 8 
Geo. IV. c. 27, repeals all the prior statutes 
relative to such liability. Htmdrcdors are 
now no longer, as formerly, liable in cases of 
robbery, arson,- killing or maiming cattle, cut- 
ting doT^ or destroying trees, destroying turn- 
pikes or works on navigable rivers, cutting 
.hop-bines; destroying com to prevent it being 
exported, destroying com going to market, or 
injuring horses or carriages so conveying it, 
and wounding revenue officers; they are, in 
short, only now liable for damage done by 
rioters acting feloniously. A plaintiff cannot 
proceed by action, unless his loss exceed 30/. ; 
ibr a loss amounting to that sum or under, 
his remedy is by summary proceedings beffire 
justices at a special petty sessions. Previously 
to the commencement of an action, the plaintiff 
or his servant having the care of the property 
injured, must, within seven days aSler the 
commission of the offence, go before some near 
resident justice, and state on his oath the 
names of the offenders, and submit to an 
examination, and enter into a recognizance to 
prosecute. This examination must take place 
within seven days, exclusively of the day on 
which the offence was committed ; the action 
must be brought within three calendar months 
after the committing* bf the offence, exclusive 
of the day the offence was committed. The 
writ should be served ujion the high constable, 
or one of the high constables of the hundred, 
who should, within seven days after service, 
give notice of it to two justices residing near 
and acting for the hundred. Any of the 
hundredors are competent witnesses on the 
trial. The mode of execution is provided for 
by the 6th sec. of 7 & 8 Geo. IV. c. 31. 
As to compensation by hundredors for the 
plunder, &c., of wrecks, see 17 & 18 Viet. 
c. 104, s. 477. 

Hurdereferst, a domestic ; one of a family. 

Hurdle, a sledge used to draw traitors to 
execution. % 

Hurst, Hyrst, Herst, Hirst, a wood or 
grove of trees. — Co. Litt. 4 h. 

Hurtardus, Hurtus, a ram, or wether. 
Husband of a Ship. See Ship’s Husband. 
Husband, or Husbond [fr. husy A. S., a 
house, and hindany A. S., to bind, as dcrnHa 
vinculumy one bound by rules, SpeL, Skin.y and 
Bosiv. ; or fr. hus aadhonday A. S., Somm, and 
Skin. ; or fr. buendy A. S., or JBonda i>an, an 
occupier, Jun.y being the pres. part, of hyay 
byany bugiany habitare incolercy and rendered by 
manens in the Latin charters, aa Palg. stateSJ, 
a mai’ried man ; the ^d man of the house. 

Husband and Wife ^ha^on and /sms], one 
of the great relationships of private Hie ef- 
fected by marriage, by whi<ffi the exist- 
ence of a wife is incorporated wHh tl^tt of her 
husband. 
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The common law treats them, for most pur- 
poses, as one person, therefore a husband can- 
not make a grant to his wife at the common 
law, but he may do so : (1) under the Statute 
of Uses, by granting an estate to another person 
for her use ; (2) by creating a trust in her 
favor; (3) by the custom of particular places; 
(4) by surrendering copyholds to her use ; and 
(6) by will. If an estate be limited to them, 
they do not take as joint tenants, but the en- 
tirety is in each; neither can alien to the 
other. 

The custody of the wife’s person belongs of 
right to her husband ; but if he, by ill-usage or 
threat, place her life or person in danger, she 
may obtain sureties to keep the peace either 
from a justice of the peace, the Sessions, the 
Court of Queen’s Bench, or the Lord Chan- 
cellor, by articles of the peace and supplicavit. 
She may obtain a habeas corpus^ at her own 
instance, if under improper restraint, though 
not at the instance of others, to enable her to 
make a will or an appointment of her property. 
If a wife be taken away or harboured, she may 
be retaken, or the husband may issue a habeas 
corpus^ or bring an action for her detention. 
He may justify the defence of his wife by 
force ; and when her life or person is endan- 
gered, he may even kiK ' the assjiilant. If he 
were to detect anyone in criminal intercourse 
with heVy Jiagrante delicto, his instant killing 
him W'ould, at most, but constitute manslaughter. 

The extent of a husband’s rights in his wife’s 
property, not settled or separated in her sole 
tavor, may be thus epitomized : — 

(a) A husband by the marriage acquires an 
absolute right to all his wife’s personal pro- 
perty, in her actual and beneficial possession at 
tlie time, or capable of immediate and tangible 
possession, or which may come into actual po.s- 
session during the coverture, all or any part of 
which he may assign and dispose of at his own 
pleasure. With regard to personalty in ex- 
pectaiV5y» or a chose en action, he may acquire 
a right thereto, either by a prenuptial agree- 
ment, dr by receiving it without suit, or by 
resorting to the proper legal remedy in his own 
name alone, if he like, should the property 
have devolved upon her during hiamagc, but 
if she "were possessed of it before marriage, 
then by joining her in the proceedings and 
thus reducing it into possession during the 
marriage. Should a chose en action be out- 
standing, and not in actual possession, when 
the marriage is dissolved by the death of either 
of them, then, if the wife be the survivor, she 
will be entitled to such property with all .its 
accrued profits, against her husband’s repre- 
sentatives ; but should the husband survive, he 
has an absolute right to administer to his wife’s 
'^ects in the Probate Court, in order to obtain 
it; for he would not be entitled to it, jure 


mariti, by virtue of the gift by marriage, and 
therefore he takes this property subject to 
the claims of his deceased wife’s antenuptial 
creditors. If he do not take out letters of 
administration, he is entitled to any surplus 
which may remain after satisfying the wife’s 
debts. If, however, he die before obtaining 
possession of the property by virtue of an 
administration, his legatees or next of kin will 
then be beneficially entitled, and will be 
allowed to administer, even where the husband 
did not himself administer. 

(6) After the 31st day of December, 1857, 
it shall be lawful for every married woman by 
deed to dispose of every future or reversionary 
interest, whether vested or contingent, of such 
married woman or her husband in her right in 
any personal estate whatsoever to which she 
shall be entitled under any instrument made 
after the said 31st day of December, 1 857 (except 
such a settlement as after mentioned), and also 
to release or extinguish any power which may 
be vested in or limited or reserved to her in 
regard to any such personal estate, as fully 
and effectually as she could do if she were a 
feme sole, and also to release and extinguish 
her right or equity to a settlement out of any 
personal estate to which she, or her husband 
in her right, may be entitled in possession 
under any such instrument as aforesaid, save 
and except that no sucli disposition, release, or 
extinguishment shall be valid, unless the hus- 
band^ concur in the deed by which the same 
shall be effected, ;nor unless the deed be acknow- 
ledged by her in the manner required by 3 & 

4 Wm. IV. c. 74. Provided always that no- 
thing herein contained shall extend to any 
reversionary interest to which she shall become 
entitled by virtue of any deed, will, or instru- 
ment, by which she shall be restrained from 
alienating or affecting the same (20 & 21 
Viet. c. 57, ss. 1 & 2). Provided always that 
the powers of disposition given to a married 
woman by this act sliall not interfere with any 
power which independently of this act may be 
vested in or limited or reserved to her so as to 
prevent her from exercising such power in any 
case, except so far as by any disposition made 
by her under this act she may be prevented 
from so doing in consequence of such power 
having been suspended or extinguished by 
such disposition (s. 3). ^ Provided always that 
the powers of disposition hereby - given to a 
married woman shall not enable her to dispose 
of any interest in personal estate settled upon 
her by any settlement or ^reement for a settle- 
ment made on the occasion of her marriage, 
(s.4). 

(c) In order to entitle a husband to his 
wifo’s chattels real, and bar her right to them, 
he must do some act to appropriate them 
during his life, as by an absolute di^sition of 
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them, even without her concurrence, and with- 
out any consideration if he like, and this 
though the property be held in trust for her 
benefit, as long as it is not settled to her 
separate use, or by a creditor of his selling 
them under an execution during his life ; for 
otherwise the wife surviving him will at once 
have an absolute right thereto, by virtue of 
her antenuptial ownership, notwithstanding any 
will or disposition he may have made of them, 
to take effect after his decease. Should the 
husband, however, survive, such property be- 
longs to him absolutely, in his marital right, 
without anything further being done by him. 

(d) With regard to a wife’s unsettled real 
property, the wife cannot deal with it during 
the marriage except with her husband, pur- 
suant to 3 & 4 Wra. IV. c. 74, its management 
devolving upon her^ husband, -who may apply 
the proceeds of it to his own use, for he ac- 
quires by the marital right a freehold estate 
in his wife’s lands of inheritance during the 
joint existence of himself and wife, in right of 
his wife ; but he has not any marital power 
over the inheritance. Should there be no ' 
child or children, then upon her death such 
estates would devolve upon her heir, to the 
exclusion of the husband, but after the birth of 
a child, he becomes (unless otherwise expressly 
provided by a marriage-settlement) what is 
called a tenant by the courtesy or favor of the 
law of England, ‘ initiate ’ which is a droit de 
viduite^ and ac<juires an estate in his wi^’s in- 
herilunce in his own right during his life, 
whereby his widow’s heir at law is postponed. 
As to a lease of a wife’s lands, see 19 & 20 
Viet. c. 120. 

(c) With regard to land limited to the wife, 
and her heirs, during the life of a third person 
(technically called a freehold pur mitre vie\ it 
will go to her heir-at-law, upon lii#r death, and 
the husband would be excluded ; but should 
such lands be limited to the wife, her executors 
and administrators, or to the wife alone, with- 
out adding her representatives, either real or 
personal, it will then devolve upon the hus- 
band-survivor for the remainder of the life of 
such third person, who is styled the cestui que 
viCy on his taking out letters of administration 
to his deceased wife’s effects, subject, however, 
to the claims of the wife’s antenuptial creditors. 

(/) A wife acquires a right to \iGr parapher- 
nalia^ making an exception to the rule, that the 
whole of hdl personal chattels vests absolutely 
in her husband. 

A paraphernalia consist of the clothing 

and ornaments which she possessed at the time 
of the marriage, or which have beerf given to 
her by her husband during the marriage, and 
which are suitable to her condition in Hfe. 

The respective rights of husband and wife 
in paraphernal property are these : the husband 


may, during the marriage, sell them or give 
them away; they may be seized by his 
creditors, but his power over them ceases at 
his death, for he cannot bequeath tlem ; the 
wife has merely the use of them during the 
marriage, subject to the husband’s power over 
them, and tlierefore she cannot dispose of them ; 
but after his decease,, she is entitled to them 
as her absolute property, and may claim them 
or their value as a debt owing from his estate, 
a claim which, although postponed till after his 
debts are ])aid, is yet preferred to legacies. 

A wife’s right to her paraphernalia may be 
barred by settlement, or by her acquiescenee 
in a limited bequest of them to her by her 
husband’s will ; but this bequest she may re- 
pudiate, and stand upon her legal absolute 
riglit to them. 

(^y A wife may make a will, with her hus- 
band’.s particular permission, of her unsettled 
personal property, for such permission waives 
his maiital right to it. He should consent to 
such will, when it is proved, for his previous 
pci’mission is revocable at any time before 
probate. Should he once act under the will, 
or agree to it after her death, he cannot after- 
wards retract. Should he die before his wife, 
it is a partial revocation of such will, and un- 
less she make anoth erf fihe will be held to have* 
died intestate. Such a will, however, will be 
valid, so far as her separate estate is concerned, 
or so far as .she was empowered to make a will 
without his as.sent, as executrix, or under a 
power. In all sucli cases, however, it will be 
better to make a new will. 

The general rule is that a husband is not 
bound by his wife’s contracts, unless theplare 
made by his authority, expre.ss or implied. If 
any articles arc supplied to the wife which are 
not necessaries, the legal presumption is, that 
the husband did not assent to his wife’s con- 
tract ; but it is contrariwise if they be necessa- 
ries. Any per.son supplying a married woman 
with goods is bound, therefore, at his' peril, to 
a.scertain whether they are necessaries, and 
whether she is acting under her husband’s 
authority, for a husband is not liable on his 
wife’s contracts, if the subjects of them are 
beyond his station and circumstances in society, 
unless by his express consent. Where a sepa- 
ration lias ensued in consequence of the wife’s 
adultery, whether it be by a decree of judicial 
separation, or by the voluntary elopement of 
the wife, or by expulsion from her husband’s 
house, he is not responsible even for the neces- 
saries of life furnished to her. So if a wife^ 
though not guilty of adultery, elope ftom her 
husband without sufficient cause. So if they 
be separated, provided the husband dtily pays 
her an adequate allowance ; for otherwi4e he 
would be liable . — Story on ContractSy 4Q. 

As to actions, wherever their ettuse would 
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survive to the wife, she and her husband ought 
to join in suing ; but where they arise diiring 
coverture, the husband may sue alone or 
jointly wiith her. In any action brought by a 
man and his wife for an injury done to the 
wife, in respect of which she is necessarily 
joined as co-plaintiff, it shall be lawiul for the 
husband to add thereto (jlairns in his own right, 
and separate actions brought in respect of such 
claims may be consolidated, if the court or a 
judge shall think fit. Provided that in the 
case of the death of either plaintiff such suit, so 
fiir only as relates to the causes of action, if 
any, which do not survive, shall abate. — C. L, 
P. A. 1862, 8. 40. In bringing actions against 
husband and wife, the general rule is, that 
whenever tlie cause of action would survive 
against the wife, they o\ight to be sued jointly. 
2 Chit. Arch. Prac. by Pren. 1241. 

In the Roman Civil Law^ the husband and 
wife are considered as two distinct j^ersons, and 
may have separate estates, contracts, debts, and 
injuries ; and may also, by agreement with 
each other, have a community of interest in the 
nature of a partnership. 

In courts of Equity, although the princi- 
ples of law as to husband and wife are fully 
recognised and enforced in proper cases, yet 
they are not exclusively* considered. On the 
contrary, equity, for many purposes, treats the 
husband and wife as the civil law treats them, 
as distinct persons, capable (in a limited sense) 
of contracting with each other, of suing eatrh 
other, and of having separate estates, debts, and 
interests. A wife may, in a court of equity, 
sue her husband, and be sued by him. And 
in respecting her separate estate, she may 
also be sued without him ; although he is ordi- 
narily required to bo joined for the sake of 
conformity to the rule of law, as a nominal 
])arty, whenever he is within the jurisdiction 
of the court, and can be made a party. 

Courts of equity will, in special cases, in 
furtherance of the manifest intentions and ob- 
jects of the parties, carry into effect a contract 
made before marriage between husband and 
wife, though it could not be enforced at law. 
An agreement, therefore, entered into by hus- 
band and wife before marriage, for the mutual 
settlement of their estates, or of the estate of 
cither upon the other, upon the marriage, even 
without the intervention of trustees, will be en- 
forced in equity, although void at law; for 
equity will not suffer the intention of the parties 
to be defeated by the very act which is designed 
to give effect to such a contract. Even at law a 
bond given by a husband to his intended wife, 
upon a condition not to be performed in his 
lifetime (as for instance, to leave her at his 
death 1,000Z.), would not be extinguished by 
inteiinarriagG ; for marriage extinguishes 
flil^ contracts only as are for debts or things 


which are due inprmenti or in fnturo, or upon 
a contingency, which may occur during the 
coverture. But where the debt or thing cannot 
be due until after the coverture is dissolved, 
the contract is only suspended and not extin- 
guished during the coverture. A fortiori, such 
an agreement would be specifically decreed in 
equity. In regard to contracts made between 
husband and wife after marriage, the principles 
of the common law pronounce them a mere 
nullity : yet although cequitaa sequitur legem, 
it will, under particular circumstances, give 
full effect and validity to post-nuptial contracts. 
And a wife may become a creditor of her hus- 
band by acts and contracts during marriage; 
and her rights, as such, will be enforced against 
him and his representatives. 

It is well known that the strict rules of the 
old common law would not permit a wife to 
take or enjoy any real or personal estate sepa- 
rate from or independent of her husband ; and 
although these rules have been in some degree 
relaxed and modified in modern times, yet they 
have still a very comprehensive influence and 
operation at law. On the other hand, coui’ts of 
equity have, for a great length of time, admitted 
the doctrine that a married woman is capable 
of taking real and personal estate to her own 
separate and exclusive use, and that she has 
also an incidental power of disposition over it. 
This may be effected by marriage articles, or 
by an actual settlement before marriage. And 
although, in strict propriety, the separate and 
exclusive use should be vested in trustees for 
her benefit (and this is usually done in regular 
and well considered settlements), yet it has for 
more than a century been established in equity, 
that the intervention of trustees is not indis- 
pensable, and that whenever real or personal 
property is given, devised, or settled upon a 
wife, either before or after marriage, for her * 
separate and exclusive use, without the inter- 
vention of trustees, the intention of the parties 
shall be effectuated, and the wife’s interest pro- 
tected against the marital rights and claims of 
her husband. In all such cases the husband will 
be held to be a mere trustee for her. Wlierever 
a trust is created, or a power is reserved by a 
settlement, to enable a wife after marriage to dis- 
pose of her separate property, either real or per- 
sonal, it may be executed by her in the manner 
provided for, whether it be by deed or other 
writing, or by a will or appointment. 

The principal, if not the sole, calies in which 
equity will interfere to secure to a wife her 
equity to a settlement, are : (1) where a husband 
seeks aid or relief from a court of equity in 
regard to her property ; (2) where he makes 
an assignment of her' equitable interests ; (3) 
where she seeks the like relief, as plaintiff 
against her husband or his assignees, in regard 
to her equitable interests. But if a wife be 
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already amply provided for under a prior settle- 
ment) the motive and ground for the interference 
of equity in her favor is removed. And her 
equity to a settlement may be lost or suspended 
by her own misconduct. — 2 Story^s Eq. Jurisp. 
546 ; Roper on Husband and Wife. Sec Equity 
TO A Wife’s Settlement and Separate Estate. 

A wife, if her husband is banished, or has 
abjured the realm, or has been transported for 
felony, may, both at law and in equity, main- 
tain a suit in her own name as a feme sole^ 
otherwise the husband must join in the suit. 
But, in equity, if a wife claim some rights in 
opposition to those claimed by her husband, 
and it becomes proper to vindicate her rights 
against him, a bill is filed for her by her next 
friend, with her consent. The husband may 
also, in certain cases, sue the wife. Generally, 
a wife must be joined with her husband as a 
defendant in p suit. — Storfs Eq. Plead. 61. 

As to Criminal law, if a wife commit a felony 
in her husband’s presence, the law presumes 
that she acted under his immediate coercion, 
and excuses her from punishment, which pre- 
sumption, however, may be rebutted by evi- 
dence ; but if in the absence of her husband 
she commit an offence — even by his order or 
procurement — her coverture will bo no excuse. 
Such a protection is not allowed in crimes which 
are mala in se, and prohibited by the law of 
nature, nor in such as are heinous in their cha- 
racter, or dangerous in their consequences; 
and therefore, if a married woman be guilty of 
treason, murder, or homicide, in company with 
and by coercion of her husband, she is punish- 
able as if she were sole. A wife may, generally, 
be found guilty with her husband in all misde- 
meanors. But husband and wife cannot alone 
be found guilty of a conspiracy, because they 
are deemed to be one person in law, and are 
presumed to have but one will. If a wife incite 
her husband to the commission of a felony, she 
is an accessory before the fact ; but she cannot 
be treated as an accessory for receiving her 
husband, knowing that he ha^ committed a 
felony. — 1 Hale^ 46 ; 1 Hawk^ c. i., ss. 9, 10, 
11 , 12 ; 1 Russ* 20 . 

The law of Evidence on this subject may be 
thus epitomized : — 

On the trial of any issue joined, or of any 
. matter or question, or on any inquiry arising in 
any suit, action^ or other proceeding in any 
court of justice, or before any person having 
by law or by consent of parties authority to' 
hear, receive, and examine evidence, the hus- 
bands and wives of the parties thereto, and of 
the persons in whose behalf any such suit, 
action, or other proceeding may be brought or 
instituted, or opposed, or defended, shall, except 
as hereinafter excepted, be competent and com- 
pellable to give evidence, either vivd voce or 
by deposition, according to the practice of the 


Court, on behalf of either or any of the parties 
to the said suit, action, or other proceeding.— > 
16 & 17 Viet. o. 83, 8. 1. 

Nothing herein shall render any husband 
competent or compellable to give evidence for 
or against bis wife, or any wife competent or 
compellable to give evidence for or against her 
husband, in any criminal proceeding, or in any 
proceeding instituted in consequence of adul- 
tery (s. 2). 

No husband shall be compellable to disclose 
any communication made to him by his wife 
during the marriage, end no wife shall be com- 
pellable to disclose any communication made 
to her by her husband during the marriage 
(s. 3). 

So much of s. 1 of 6 <& 7 Viet. c. 85 as relates 
to husbands and wives is repealed by s. 4. See 
also 14 & 15 Viet. c. 99. 

The following are exceptions in criminal 
proceedings : — 

(1) If a woman be taken away by force and 
married, she may be a witness against her hus- 
band, if he is indicted under 3 Hen. VII. c. 2, 
for she is not a wife dejure, a contract obtained 
by force having no obligation in law. 

(2) On an indictment for a second marriage 
during the continuance of a former marriage, 
thougli the first wife Vt husband cannot be a 
witness, yet the second wife or husband may, 
after the proof of the first marriage. 

(3) A wife may be a witness against her 
husband for an offence committed against her 
person. 

(4) Upon an appeal against an order of bas- 
tardy, in the case of a married woman, Lord 
Hardwicke and the other judges held that she 
was a competent witness to prove her criminal 
connection with the appellant, though her hus- 
band was interested both in the question and 
in the event of the appeal ; because such a feet, 
so secret in its nature, can scarce ever be proved 
by other evidence. 

By the Bankrupt Law Consolidation Act, 
1849, thofcourts of bankruptcy may summon 
the wife of any bankrupt, and examine her 
(after riie shall have made and signed the ne- 
cessary declaration), either by word of mouth 
or interrogatories in writing, for the finding out 
and discovery of the estate, goods, and chattels 
of such bankrupt, concealed, kept, or disposed 
of by such wife, in her own person, or by her 
own act, or by any other person ; and she will 
incur such danger or penalty for not coming 
before the court, or for refusing to be sworn 
and examined, or for refusing to sign or sub- 
sK^ribe her examination, or for not fully answer- 
ing to the satisfaction of the court, as any other 
person. — 12 & 13 Viet. c. 106, ss. 117, 118. 

By the Small Debts Act, 9 & 10 Viet. q. 96, 
s. 83, all parties to any proceedings in the 
county courts, their wives, and aU other persons,. 
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may be examined on behalf of the plaintiffs or 
defendants, upon oath or affirmation. 

By 22 & 23 Viet. c. Cl, s. 6, on a wife’s 
petition to the Dirorcc Court for dissolution 
of marriage, on the ground of adultery and 
cruelty, or of adultery and desertion, husband 
and wife are competent and compellable to give 
evidence of or relating to cruelty or desertion. 

As to dissolution of marriage, judicial sepa- 
ration, nullity of marriage, protecting order, 
see the respective titles, and Marriage. 

Husbandry, farming ; a man devoted to this 
pursuit is not to be caUed a farmer, but a hus- 
bandman. 

Hnsbrece, burglary. 

Huscarle, a menial servant. — Domesday. 

Husfastne, he who holds hou.se and land. 

Husgable, house-rent or tax. 

Hush-money, a bribe to hinder information ; 
pay to secure silence. 

Husting [fr. hus-thing, A.S.], council, 
court, tribunal ; apparently so called from being 
held within a building, at a time when other 
courts were held in the open air. It was a 
local court. The county court in the city of 
London bears this name. There were hustings 
at York, Winchester, Lincoln, and in other 
places, similar to the London hustings. — Madox^ 
Hist. Kxcheq. c. xx. 

In these courts certain documents are en- 
rolled, outlawries proclaimed, &c., and the 
elections of officers and parliamentary repre- 
sentatives take place. The rai.sed place from 
which candidates for scats in Parliament ad- 
dress the constituency is called hustings. 

Hutesium et Clamor {hue and cry). 

Hutilan, taxes. 

Hwata, Hwatung, augury, divination.— 
Anc. Inst. Eng. 

Hybemagium, the season for sowing winter 
com between Michaelmas and Christmas. 

Hyd, hide, skin. See Hide-gild. 

Hyd, a measure of land, containing at present 
a hundred acres, which quantity is also assigned 
to it in the Dialogus de Scaccarii. |ilt seems, 
however, that the hide varied in different parts 
of the kingdom. See Hide of Land. 

Hydage. See Hidage. 

Hynden, an association of ten men, first 
mentioned in In. 54, where it signifies the per- 
sons from among whom the consacraraentals 
were to be chosen in the case of deadly feud. 
From Ath. V. iii. it appears that the members 
of the * firth-guilds ’ {congildones) were formed 
into associations of ten, the enactment running 
thus : * That we count ten men together, and 
let the senior direct the nine in all those things 
that are to be done ; and then let them count 
their hyndens together, with one hynden-man 
who shall admonish the ten (i. e. the ten hyndens) 
far our common benefit.* Hence it woiild seem 
(hat tibie eleven who are to hold the money 


consisted of the senior of each hynden, together 
with the hynden-man who presided over the 
hynden of the hyndens, i. e« ten hyndens. The 
number XII. mentioned in Ath. V. viii. 1, is 
apparently an error for XI.— Anc. Inst. Eng. 

Hypobolum, a legacy to a wife above her 
dower. — Civ. Law. 

Hypothecation [fi*. hypotheca^ Civ. Law, a 
species of pledge in which the pledger retained 
possession of the thing pledged, as distinguished 
from pignuSf where the possession was trans- 
ferred to the pledgee. See Sand. Justin. 52, 
227, 429 ; Smith's Diet, of Antiq.^ tit. ‘ Pignus’], 
the act of pledging a thing as security for a 
debt or demand without parting with the pos- 
session. 

There are few cases, if any, in om* law where 
an hypothecation, in the strict sense of the 
Koman law, exists. The nearest approaches, 
perhaps, are the cases of holders of bottomry- 
bonds, and of seamen to whom wages are due 
in the merchant service, who have a claim 
against the ship in rem. But these are rather 
cases of liens or privileges than strict hypothe- 
cations. There arc also cases where mortgages 
of chattels are held valid, without any actual 
possession by the mortgagee, but they stand 
upon very peculiar grounds, and may be 
deemed exceptions to the general rule. 

Hypotheque, the right acquired by the cre- 
ditor over the immoveable property which has 
been assigned to him by his debtor as security 
for his debt, although he be not placed in pos- 
session of it. — Fr. Law. 

Hymes \_parochia., Lat.], parish. 

Hysteropotmoi [Gk.], such as had been 
thought dead, and after a long absence in foreign 
countries returned safely home ; or such as 
had been thought dead in battle, and afterwards 
unexpectedly escaped from their enemies and 
returned home. These, among the Komans, 
were not permitted to enter their own houses at 
the door, but were received at a passage opened 
in the roof. — Encyc. Lond. 

Hysterotosl^ [fr. varipa, Gk., the womb, and 
TopoQ^ a section], the Caesarian operation. 

Hythe, a port or little haven at which to lade 
or unlade wares. 


I 

Ibemaginm [fr. hibemagium, Lat.], the 
season for sowing winter com.— Antiq. 
MSS. 

Ibi semper debet fieri triatio, tibi juratores 
meliorem possunt habere notitiam . — 7 Co. 1. — 
(A trial should always be had there where the 
juiT can get the better information.) 

Ibidem, IbicLy Id. [Lat.] («n the same place 
or case). 
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Iceni, the ancient name for the people of 
Suffolk, Norfolk, Cambridgeshire, and Hunting- 
donshire. 

Ich Dien (/ gerve), the motto of the Prince 
of Wales, first assumed by Edward the Black 
Prince, aftcrhehad slain John, King of Bohemia, 
at Cressy, whose motto it was originally. The 
Black Prince assumed it to show his subjection 
to his father, Edward III. « 

Icona, a figure or representation of a thing. 

Ictus orbus, a maim, bruise, or swelling, 
without a solution of continuity. 

Id cerium est quod cerium rcddi poiesi ; sed 
id maqts cerium esi quod de semet ipso esi cer- 
ium. — 9 Co. 47. — (That is certain which can 
be reduced to a certainty, but that is more 
certain which is certain on the face of it.) 

Idem agens et paiiens esse non poiesi. — Jenk. 
Cent. 40. — (The same person cannot be both 
the agent and patient.) 

Idem est facere^ et non prdkihere cum possis ; et 
quinon pi'ohihet, cumprohihere possit^ in culpd est, 
3 Inst. 158. — (To commit and not prohibit, when 
in your power, is the same thing ; and he who 
does not prohibit when he can prohibit, is in 
fault.) 

Idem est nihil dicere et insnjjicienter dicere.-— 
2 Inbt. 178. — (It is the same thing to say no- 
thing, find not to say sufficiently.) 

Idem est non esse et non apparere. — Jenk. 
Cent. 207. — (Not to bo and not to appear are 
the same.) 

Idem semper antecedenti proximo refertur . — 
Co. Liu. 685. — (The same is always referred to 
its next antecedent.) 

Idem sonans {sounding auks'). The courts 
will not interfere in setting aside proceedings 
on account of the misspelling of names, provided 
tlie variance is so trifling as not to mislead, 
or there is an idem sonans between the pro- 
nunciation of the right name and that which is 
inserted in the proceedings ; as Lawrance instead 
of Lawrence, Reynell for Reynolds, Beneditto 
for Benedetto. — 1 Cromp. and M. 806] 1 Cliitt. 
H. 659 ; 6 Price., 2 ; 2 Taunt. 401. 

Identitas vera colligitur ex multitudine signo- 
rum. — Bacon, — (True identity is collected from 
a multitude of signs.) 

Identitate, or Idemptitate nominis, an an- 
cient and obsolete writ that lay for one taken 
and arrested in any personal action, and com- 
mitted to prison for another man of the same 
name. — F. N. B. 267 ; 2 Beeves., 374. 

Identity of person. Cases have frequently 
arisen, both in civil and criminal courts, 
where the question at issue has been whether 
an individual was really the person whom he 
pretended or stated himself to be. When such 
cases present, themselves, the difference of opi- 
nion that exists is generally of such a nature 
as to render the duty of the court trying 
and difiicult. This subject is calculated to excite 


attention, to awaken discussion, and to cause 
great positiveness of opinion on either side. 
^ examination of these cases will lead to 
the conclusion that considerable importance 
should be attached to physical signs. In all dis- 
puted cases, recommends Foder^, we should par- 
ticularly notice mature formations or congenital 
marks. These cannot be removed. All wounds 
also of the soft parts leave marks of their exist- 
ence. Scrofulous ulcers have their cicatrices ; 
smallpox and burns have their marks. All pe- 
culiarities of physiognomy, profession, or trader 
should be noted. — Beck's Med. Juris, 104. 

Ides [fr. iduare, obs. Lat., to divide], a divi- 
sion of time among the Romans. In March, 
May, July, and October, the Ides were on the 
15th of the month, in the remaining months, on 
the 13th. — Kenn. Antiq . ; Smi. Clas. Antiq. 
This method of reckoning is still retained in 
the Chancery of Rome, and in the calendar of 
the breviary. 

Idiots and Lunatics, persons incapable of 
contracting and transacting the ordinary busi- 
ness of life. 

The administration of idiots’ and lunatics’ 
estates is, in virtue of personal authority given 
by the Crown, viz. a special commission under 
a warrant of the Queen’s sign manual, counter- 
signed by the LoriT^ of the Treasury, not 
directed to the Court of Chancery, but to a cer- 
tain great officer of the Crown, not of necessity 
the person who has the custody of the great seal, 
though it is generally given to him by a war- 
rant Irom the Crown, in consideration of its being 
his duty as chancellor to issue the commissions 
on which die inquiry as to the facts of idiotcy 
or lunacy is to be obtained. It is said that the 
warrant confers no jurisdiction, but only a 
power of administration. This power is at 
present exercised by the Lord Chancellor ^nd 
the two Lords Justices of Appeal by virtue of 
the royal sign manual. 

The rules of equity and law are the same as 
to what amounts to insanity. 

IiisaiH^ in its ordinary acceptation may be 
divided mto : — (1) Mania, in which the de- 
lusion extends to all kinds of objects, and is 
•accompanied with some excitement. (2) Mono- 
mania, or melancholy, in which the delusion 
is confined to a single object, or to a few objects. 
(3) Dementia, wherein the person is rendered 
incapably of reasoning, in consequence of fiinc- 
tional disorder of the brain, not oongenittd 
(i. e. not born with the person). (4) Idiotinai, 
congenital, ftom original mal-conformation of 
the brain. 

The ancient theory on the subject of lunacy 
was that a person insane became so at particular 
changes of the moon, and that in the interval 
he would be rational. This is a notion, 
however, long since abandoned. ^ iMnatk,' 
says Lord Hardwicke, ^ia a ^a^mical word. 
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coined in more ignorant timeS) as imagining 
these persons were affected by the moon ; but 
it is discovered by philosophy and ingenious 
men, that it is entirely owing to a defect of the 
organs of the body.’ 

In the case of a lunatic the Crown is but a 
trustee of his estate, but in the case of an idiot 
the Crown is absolutely entitled to the profits, 
subject to the idiot’s maintenance ; but. persons 
are seldom found idiots, but only non compotes 
mentis ; and even when they are found idiots 
the Crown veiy rarely claims that interest in 
their property to which it is legally entitled. 

A lunatic is never considered in law to be 
incurable. 

It is exceedingly difficult to ascertain the 
lunacy of a person, where, instead of being 
marked and excessive, it is cunningly present 
in his mind ; to determine the precise point at 
which mental health ceases, and incontrollable 
impulse begins ; or to discriminate between acts 
which arise from violent temper or excessive 
passion, and acts which indicate a diseased 
obliquity of the volition and understanding. 
For what can be more alike than the anger of 
the sane and the insane ; or than the maniac and 
the habitually passionate ; or the melancholic 
and one accustomed to brood over his malignant 
suid revengeful conccptiOlis ? 

As to the nature and duration of a lucid in- 
terval : — 

‘ It must not be a superficial tranquillity, a 
shadow of repose, but, on the contrary, a pro- 
found tranquillity, a real repose ; it must bo not 
a mere ray of reason, which only makes its ab- 
sence more apparent when it is gone — not a flash 
of lightning, which pierces through the darkness 
only to render it more gloomy and dismal — not 
a glimmering which unites the night to the day ; 
but a perfect light, a lively and continued lustre, 
a full and entire day, interposed between the 
two separate nighte of the fuiy which precedes 
and follows it ; and, to use another image, it is 
not a deceitful and faithless stillness which fol- 
lows or forbodes a storm, but a sure stead- 
fast tranquillity for a time, a real calm% perfect 
serenity ; in fine, without looking for so many 
metaphors to represent our idea, it must be nolf 
a mere diminution, a remission of the complaint, 
but a kind of temporaiy cure, an intermission so 
clearly marked as in every respect to resemble the 
restoration of health. ^ much for i^ nature. 

‘ And as it is impossible to judge in a moment 
of the quality of an interval, it is requisite that 
there should be a sufficient length of time for 
giving a perfect assurance of the temporary re- 
estiiblishment of reason, which it is not possible 
to define in general, and which depends upon 
the different kinds of fury ; but it is certain that 
there must be a time, and a considerable time. 
8 g miich for its duration.’-— Per I^Aguesseau, 
|)l^adii|g in the case of the Prince de Oout^ and 


the Duchess of Nemours as to the insanity of 
the Abb4 d’Orleans, 1696 ; 2 Poth. on Oblig. 
hy EvanSy 668. 

When the question is whether an act was 
done lucido intervallOy which may be either b^ 
remission or intermission of the disease, it is 
not enough to show that the act was actus sa- 
pienti convenienSy for that may happen many 
ways ; but it n^ust be proved to be actus sapien- 
tiSy and to proceed from judgment and deliber- 
ation, otherwise the presumption continues. 
See Mental Alienation. 

The practice in lunacy is regulated by 16 
17 Viet. c. 70, amended by 18 Viet. c. 13, and 
by ‘ The Lunacy Regulation Act, 1862,’ 25 & 
26 Viet. c. 86, and the General Orders, Nov. 7, 
1853. 

In lieu of a Special Commission, a General 
Commission is issued to the two masters in 
lunacy, to inquire as to the lunacy of all per- 
sons whose cases shall be referred to them by 
the Lord Chancellor, under a separate order 
in each case (16 & 17 Viet. c. 70, s. 39), ob- 
tainable upon jietition. 

The mode of inquiry without a jury as to 
lunatics in conjinementy heretofore authorised by 
the Act 8 & 9 Viet. c. 100, s. 95 (commonly 
'known as Lord Ashley’s Act), is discontinued, 
and the inquiry as to insanity is, in ’future, 
to be conducted in the same manner, whether 
the alleged lunatic be in confinement or not 
(ss. 53 & 54). 

The inquiry takes place before a jury if the 
alleged lunatic, within seven days after notice 
has been given him of the petition for an in- 
quiry, by notice signed by him, and attested 
by his solicitor, and filed with the registrar, or 
at the hearing of such petition, orally by him- 
self, his counsel, or solicitor, or by petition to the 
Lord Chancellor, demands a jury, and the Lord 
Chancellor, after a personal examination of the 
alleged lunatic, is satisfied that he is mentally 
competent to form and express a wish for an 
inquiry before a jury ; or if the Lord Chancel- 
lor, or master acting under the petition, is of 
opinion that such an inquiry is expedient 
(16 & 17 Viet. c. 70, ss,. 41, 42, 43, and Gen. 
Ord. 7-10, and 25 & 26 Viet c. 86, s. 6. The 
inquiiy is to be confined to the question, 
whether or not the person who is the subject 
of it is at the time of such inquiry of unsound 
mind and incapable of managing himself or his 
affairs, and no evidence as to anything done 
or said by such person, or as to his demeanor 
or state of mind at any time being more than 
two years before the time of the inquiry, shall ^ 
be receivable , in proof of insanity on any such 
inquiiy, or on the trial of any- traverse of an 
inquisition, unless the judge or master shall 
otherwise direct (25 & 26 Viet. c. 86, s. 3), but 
inquiries as to previous dealing with the 
lunatic’s property may after inquisition be gone 
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into (Ord. 12). Whenever the Lord Chancellor 
shall order an inquiry before a jiury, he may 
direct an issue to be tried in one of the superior 
courts of common law — ^the question in such 
issue to be whether the alleged insane person 
is of unsound mind and incapable of managing 
himself or his afibirs (the provisions of 16 & 
17 Viet. c. 70, with respect to commissions of 
lunacy and orders for inquity to be tried by 
a jury, and the trial thereof and the constitu- 
tion of the jury, to apply to such issue, &c.), 
and a verdict finding the alleged insane person to 
be of unsound mind, &c., shall have the same 
force as an inquisition under a commission of 
lunacy (25 & 26 Viet. c. 86, s. 4). Upon the 
trial of such issue the alleged insane person, if 
within the jurisdiction, is to be examined be- 
fore any evidence is taken, and at the close of 
the proceedings before the jury consult as to 
their verdict, unless the presiding judge shall 
otherwise direct, and such examination shall 
take place in open court or in private, as the 
presiding jiylgc shall direct (s. 6). No person 
shall be entitled to traverse any inquisition so 
made upon the oath of a jury, but the Lord 
Chancellor may, upon a petition presented 
within three months after the trial, order a 
new trial (s. 7). If it shall appear to the Lord 
Chancellor not expedient, or notfor the benefit of 
the lunatic, that the commission should be 
superseded unconditionally, but that it should 
be superseded on terms and conditions, he may, 
upon the consent of the lunatic, &c., order it 
to bo superseded on terms and conditions 
(s. 10). The Lord Chancellor may order the 
costs of, and incidental to the presentation of a 
petition for a commission, &c.^ to be paid, in 
whole or in part, either by the party presen t- 
mg or opposing the petition, or out of the 
estate of the alleged lunatic (s. 11). When it 
is established to the satisfaction of the Lord 
Chancellor by the report of a master, or com- 
missioner, in lunacy, or by affidavit, or other- 
wise, that a person is of unsound mind and 
incapable of managing his afiairs, and that his 
property does not exceed 1,000/., or that his 
annml income docs not exceed 50/., he may, 
witnout directing an inquiry under a commis- 
sion of lunacy, after notice to the alleged 
lunatic, make such order as he may think ex- 
pedient for the purpose of rendering the pro- 
perty or income of such person available for 
his maintenance or benefit, or for carrying on 
his trade or business (s. 12), and may order 
such property to be sold, charged, &c., and 
the proceeds to be paid to such person as he 
thinks fit, to be applied for the benefit of the 
insane person, his fomily, &c. (s. 13). When 
on the trial of an indictment the accused has 
Leen acquitted on the ground of insanity, the 
tord Chancellor, on being satisfied by aflidavit 
c»r otherwise m the continued msanity of such 


person, and that he is still in confinement, may 
make similar orders as to the application of his 
property (s. 15). 

After inquisition, all applications as to the 
person and property of tlie lunatic may be en- 
tertained by the masters, and are to be sub- 
mitted to them in the first instance ; any person 
being at liberty, at any time, to carry the in- 
quiry before the Lord Chancellor, but at his 
own ri.«k as to costs (ss. 69 to 74, and Gen. 
Ord. 12 to 14). If objections be taken to the 
master’s report, they are to bo left: with and 
proceeded on befor^' the master, and any objec- 
tions not removed are to be brought forward 
(without scpar.ate petition) on the hearing of 
the petition to confirm (ss. 93 & 94). If there 
be no objections remaining to the master’s 
I’eport, it is to be submitted to the Lord Chan- 
cellor for conlinnation, without petition, and 
without the attendance of parties ; and the 
Lord Chancellor’s fiat on the report will give 
to it the operation of an order made upon 
petition ; and, in all those cases, the report 
will contain tli^ necessary consequential direc- 
tions (ss. 95 & 96). 

Should the Lord Chancellor see fit to have any 
matter heard before him, either before or after a 
report from the master, it will be bmught before 
him by petition, as Itcretofore (s. 97). 

The General Orders made under the Act 
embody the common provisions and directions 
in particular orders. By this means, unneces- 
sjiry repetition in reports and orders will be 
avoided (s. 98, and Gen. Ord. 34 to end). 

And it is provided that ‘ affidavits, petition^; 
and other documimts brought into the offices of 
the masters or registrar shall not contain un- 
necessary recitals, or statements of proceedings 
or documents previously taken or used in the 
matter ; and the taxing-masters shall look into 
all such affidavits, petitions, and other docu- 
ments as aforesjiid, and deal in such manner as 
to them seems just, with the costs of any afiSi- 
davit, petition, or other document appearing to 
them be unnecessary or improper, in the 
whole or in part, or of unnecessary length’ 
(s. 89). 

The order of the Lord Chancellor appoint- 
ing a committee will have the force of a grant 
of custody, and that very expensive document 
is dispensed with ; and the security is taken by 
the masters, instead of her Majesty’s attorney- 
general (ss. 62, 63, and Gen. Ord. 36). 

The committeeship may survive among seve- 
ral committees, if the master shall so approve ; 
and in that case, the security will l:^ taken 
accordingly (s. 66), 

Enlarged powers are given to the Lofd Chan- 
cellor for dealing with the real and ’^ie^bold 
estate of the lunatic, for various piqrpoBeB^ ti^ 
for providing, among others-^.' 

For charging the estate withAhe eipensea^f 
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any permanent improyements of the lunatic’s 
estate (s. 118). 

Also for selling the lunatic’s land for build- 
ing purposes (s. 125). And for granting 
mining leases (ss. 130, 131, & 132, and 18 Viet, 
c. 13). Powers arc also given to the Lord 
Chancellor and the masters, for regulating the 
inquiries as to next of kin, and for fixing, or 
dispensing with, the attendance of next of kin 
(ss. 75 to 82, and Gen. Ord. 22 & 23). 

The dividends are to be invested by the 
accoimtant-general without request, as in Chan- 
cery (Gen. Ord. 16). 

The certificate of the master (without con- 
firmation by tlie court) is to have the effect of 
an order in some classes of cases, of which the 
following are the principal : — *■ 

For payment of money or transfer of stock 
of the lunatic into court, whether to the credit 
of the lunacy generally, or to a particular or 
separate account in the lunacy (s. 64, and Gen. 
Ord. 20), 

For the receipt, or delivery out, of deeds or 
securities, or for the paym.'nrt^of money or 
transfer of stock of the lunatic into court for 
the purpose of reducing the security, or for any 
other reason (s. 65, and Gen. Ord. 20). 

For piyment or transfer of money or stock 
of an approved committetf into court in lieu of 
security (s. 64, and Gen. Ord. 20). 

For the investment of cash standing in the 
name of the accountant-general (Gen. Ord. 16). 

For opening and delivering out the will of 
the lunatic on his death (s. 84). 

For the taxation and allowance of the costs 
Bf certain proceedings before them ; and 

For disallowing tlie costs of any proceeding 
or document. The costs of counsel attending 
in the master’s office are not to be allowed, un- 
less the master shall consider such attendance 
necessary, and for the lunatic’s benefit (ss. 72 
& 88, and Gen. Ord. 48). 

The percentage formerly paid into the Luna- 
tics’ Visitors’ Fund is discontinued, and a gra- 
duated^ percentage on incomes amounting to 
lOOZ. and upwards, ranging from four per cent, 
on the smaller to two per cent, on the larger 
incomes (but in no instance to exceed 200/.), 
is charged on lunatics’ esUites ; and in lieu of 
fees heretofore payable, fees of 21, for each 
order, 1/. for such report or certificate, and 1/. 
for every attendance of a clerk in court, are 
fixed (ss. 26 & 29). The percentage and fees 
are to be collected by stamps, as in Chan- 
cery, except where the percentage is earned 
over by the accountant-general from the parti- 
cular lunacy to the fee fund, which will be 
done where there is cash at the accountant- 
general’s, arising froin income available for the 
mrpose (ss. 29 & 31, and Gen. Ord. 27-83). 
For copies and engrossments, the stationer’s 
^hi^e only»h» to be paid (s. 29). Other 


alterations are introduced in the law and prac- 
tice in matters of minor importance, which 
will be seen on reference to the Act and 
Order's, And see Elmer's iMuacy Prac. As 
to actions by or against idiots and lunatics, see 
2 Chit. Arch. Prac. by Pren. 1256. 

Idoneum se facere ; idoneare se, to purge 
one’s self by oath of a crime of which one is 
accused. 

Idoneus homo (a proper man). He is 
legally said to be idoneus homo who has ho- 
nesty, knowledge, and ability. 

Idperfectum est quod ex omnibus suispartibus 
constat ; et nihil perfectum est dum aliquid 
restai agendum . — 9 Co. 9. — (That is perfect 
which is complete in all its parts; and no- 
thing is perfect whilst anything remains to be 
done.) 

Id jiossumus quod de jure possumus. — Lane, 
116. — (We may do only that which by law 
we are allowed to do.) 

Id quod est magis remotum, non trahit ad se 
quod est magis junctum, sed e cont%ario in omni 
casu. — Co. Litt. 164. — (That which is more 
remote does not draw to itself that which is 
nearer, but on the contrary in every case.) 

Idumanus fluvius. Black Water in Essex. 

Iflingia, the finest white bread, formerly 
called cocked bread. — Blount. 

Ignis judicium, the old judicial trial by fire. 

Ignitegium [fr. ignis, Lat., fire, and tego, to 
cover], the curfew. — Encyc. Bond. 

Ignoramus {we are ignorayit). The word 
formerly written on a bill of indictment by a 
grand jury when they rejected it; the phra.se 
now used is ‘ not a true bill,’ or ‘ not found.’ 

Ignorantia eorum quee quis scire tenetur non 
excusat. — Hale's PI. Cr. 42. — (Ignorance of 
those things which one is bound to know, ex- 


cuses not.) 

Ignorantia facti excusat, ignorantia juris 
non excusat . — 1 Co. 177. — (Ignorance of the 
fact excuses; ignorance of the law excuses 
not.) 

Every 'man must be taken to be cognizant of 
the law ; otherwise there is no saying to what 


extent the excuse of ignorance may not ba^ar- 
ried. It is, therefore, a rule — 1st, that money 


paid with full knowledge of the facts, but 


through ignorance of the law, is not recover- 
able, if there be nothing against conscience in 
retaining it ; and, 2ndly, that money paid in 
ignorance of the facts is recoverable, provided 
there have been no laches in the party paying 


it.— 2 Smith's L. C. 327. 


In criminal cases this maxim applies, when 
a man intending to do a lawful act does that 
which is unlawful. For there is not that con- 


junction between the deed and the will which 
is necessary to establish a criminal act ; but, im 
order that he may stand excu^, there musr 
be an ignorance or mistake of fact, and not an 
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error in point of law ; for a mistake in point of 
law, which every person of discretion not only 
may but is boimd and presumed to know, is no 
sort of defence. — 4 BU Uom. 27. 

Ignorantia judicia est calanUtaa innocentis.--^ 
2 Inst. 591. — (The ignorance of a judge is tlie 
misfortune of the innocent.) 

Ignoratis terminis ignoratur et ars.->—Co. Litt. 
2. — (The terms being unknown* the art also is 
unknown.) 

Ikenild Street. See Hikenilde Stkeet. 

Ilet, a little island. 

Illegal conditions, all those that are impos- 
sible or contrary to law, immoral, or repug- 
nant to the nature of the transaction. Sec 
Condition. 

Illegal considerations. See Considera^ 

TION. 

Illegal contract, an agreement to do any 
act forbidden by the law, or to omit to do any 
act enjoined by the law. 

Illegal contracts have been divided into 

1st, contracts which violate the common law ; 
subdivided into 

(a) Contracts void on account of fraud, which 
may be either 

(a) Misrepresentation. 

(b) Concealment. 

(/3) Contracts void on account of immorality. 

(y) Contracts in violaticii of public policy, 
wliich may be 

(a) In restraint of trade. 

(b) In restraint of marriage. 

(c) Marriage-brokerage contracts. 

(d) Wagers. 

(e) Contracts to offend against law, (fee. 

(f) Trading with an enemy without 

license. 

2nd, Contracts which violate any statute 
provisions. — Btory on Contracts^ 102. 

Illegitimacy. See Natural Child. 

lUeviable, a debt or duty that cannot or 
ought not to be levied. 

Illicit, unlawful. 

lUicite, unlawfully. 

Illicitum Collegium {an illegal corporation'). 

lUocable, incapable of being placed out or 
hired.— 

Ilhidf quod alias licitum non est^ necessitas 
facit licitum'^ et necessitas inducit pinvilegium 
quoad juraprivata. — Bac. Max — (That which 
is otherwise not permitted, necessity permits ; 
and necessity makes a privilege as to private 
rights.) 

Illud^ quod alteri unitur^ extinguitur^ neque 
afnplxus per se vacare Itcet.^^^Godolpk. Bep. 

Can. 169. (That which is united to another 

is extinguished, nor can it be any more inde- 
pendent.) 

UluBory Appointment Act, 1 Wm. IV. 
c. 46. Tliis statute enacts that no appointment 
made after its passing (July 16, 1830), in 


exercise of a power to aj^int property real or 
personal among several objects, shall be invalid, 
or impeached in equity on the ground that an 
unsubstantial, illusory, or nominal share only 
was Ibereby appointed, or left unappointed, to 
devolve upon any one or more of the objects of 
such power; but that the appointment diall 
be valid in equity os at law. It provides tliat 
the act shall not prejudice any provision in any 
deed, will, or other instrument, declaring the 
amount from which no object of the power 
shall be excluded. 

Imagine, to entertain or contemplate. 

Iman, Imam, or Xmaum, a Mohammedan 
prince having supreme spiritual as well os tem- 
poral power ; a regular priest of the mosque. 

Imbargo. See Embargo. 

Imbasing of money, mixing the species 
with an alloy below the standard of sterling.— 

1 Hays P. C. 102. 

Imbezzle. See Embezzle. 

Imbracery. See Embracery. * 

Imbrocus, a brook, gutter, or water-pas- 
sage. 

Immaterial averment, an unnecessary 

statement. 

Immateri^ issue, an issue upon a point or 
ground unfit to decide the action. — Step. Plead. 

142. •• 

Immediate execution. See Speedy Exe- 
cution. 

Immemorial usage, a practice which has ex- 
isted time out of mind ; custom ; prescription. 

Immoral contracts, all contracts founded 
upon considerations contra honos moreSy are 
void. Ex turpi contractu non oritur actio. 
But where a contract, founded upon an im- 
moral consideration, has been executed, neither 
law nor equity will interfere to set it aside, if 
both parties have been equally in fault, for in 
pari delicto, potior est conditio defendentis. 

sealed contract, made in consideration 
of past seduction and cohabitation, or paster 
cohabitation without seduction, can be en- 
forced ; not merely because it is binding in 
honor and conscience, for such a reason is 
not legally sufficient, but because a specialty 
imports a consideration, which, if legal, both 
parties thereto are estopped from denying.— 

1 Vem. 483 ; 2 Wils. 339. 

Immoveable, not to be forced from its place; 
the characteristic of things real, or land. 

Immunity, exemption. 

Impalare, to put in a pound. 

Impanel, or Impannel, the writing and 
entering of the names of a jury in a parchment- 
schedule by the sherifif. 

Impargamentum, the right of impounding 
the cattle. * 

Imparl, to have license to settle a litigation 
amicably, to obtain delay for adjustment. 

Imparlance [fr. licenJtia hgymdi^ Lat.], time 



ncp 


( 442 ) 


to plead ; also when a court gives a party leave 
to answer or plead at another time, without the 
assent of the other party. Abolished by r. 81 
T. T. 1868. And see 2 Wm. IV. c. 39. 

Imparsonee, a cleigyman inducted into a 
benehce. See Induction. 

Impatronization, the act of putting into full 
possession of a benefice. 

Impeachment, a prosecution by the House 
of Commons before the House of Lords of a 
commoner for treason, or other high crimes 
and misdemeanors, or of a peer for any crime. 

Impeachment by the House of Commons is a 
proceeding of great importance, involving the 
exercise of the highest judicial powers of Par- 
liarfient ; and though in modern times it has 
rarely been resorted to, in former periods of 
our history it was of frequent occurrence. The 
last memorable cases are those of Warren 
Hastings, in 1788, and Lord Melville, in 1805. 

The mode of proceeding is this : — ^A member 
of the Tlouse of Commons charges the accused 
of certain high crimes and misdemeanors, and 
moves that he be impeached ; if the Ilouse 
agree to it, the member is ordered to go to the 
Lords, and at their bar, in the name of the 
House of Commons and of all the Commons of 
the United Kingdom, to impeach the accused. 
A committee is then df>ix)inted to draw iij) 
articles of impeachment, which p,re reported 
to the House, and having been discussed and 
agreed upon, are engrossed and delivered to 
the Lords. Further articles may bo delivered 
from time to time. The accused sends answers 
to each article, which are communicated to the 
Commons by the Lords ; to tliese, replications 
are returned, if necc&sary. After these pre- 
liminaries, the Lords appoint a day for the 
trial. The Commons desire the Lords to sum- 
mon the witnesses required to prove their 
charges, and appoint managers to conduct the 
proceedings. W estminster Hall has been usually 
fitted* up as the court, which is presided over by 
the Lord High Steward. The Commons attend 
with the nianagers, as a committee of the whole 
House. The accused remains in the custody 
of the Usher of the Black Rod, to whom he is 
delivered ; if a commoner, by the Serjeant-at- 
Arms attending the House of Commons. The 
managers sho^d confine themselves to the 
charges contained in the articles of impeachment. 
Persons impeached of treason are entitled, by 
20 Geo. II.^ c. 30, to make their full defence by 
counsel; a privilege which is also enjoyed by 
persons charged by the Commons with high 
crimes and misdemeanors. When the managers 
have made their charges and adduced evidence 
in support of them, the accused answers them, 
and the managers have a reply. The Lord 
High Steward then puts to each peer, beginning 
wi^ the junior baron, the question upon the 
arfikdoi. whether ^e accused be guilty of 


the crimes charged therein. The peers, in suc- 
cession, rise in their places when the question 
is put, and standing uncovered, and laying their 
right hands upon their breast, answer * guilty ’ 
or * not guilty,’ as the case may be, * upon my 
honor.’ Each article is proceeded with sepa- 
rately in the same manner, the Lord High 
Steward giving his own opinion the last. Tho 
numbers are then cast up, and being ascertained, 
are declared by the Lord High Steward to the 
Lords, and the accused is acquainted with the 
result. — The Imperial Parliament, hy T. E. 
May, 

Impeachment of waste. See Absque im- 

PETITIONE VASTI. 

Impechiare, to impeach, to accuse, or prose- 
cute for felony or treason. 

Impediatus. See Expeditate. 

Impediens, a defendant or deforciant. 

Imperfect obligations, moral duties, such as 
charity, gratitude, &c., which cannot be en- 
forced by law. 

Imperfect trust, an executory trust, which 
see ; and see Executed trust. 

Imperii majestas est tutelce salus, — Co, Litt, 
C4. — (The majesty of the empire is the safety 
of its protection.) 

Imperitia culpoi annumeratur, — Jur. Civ . — 
(Want of skill is reckoned as a fault.) 

Imperitia est mqpcima mechanicoi'um poena . — 
11 Co. 54. — (Ignorance is the greatest punish- 
ment of mechanics.) 

Imperium, right to command, an attribute 
of executive power. 

Impersonalitas non concludit nec legat. — Co. 
Litt. 352 h. — (Impersonality neitlier concludes 
nor binds.) 

Impertinence, where the pleadings in Chan- 
cery are encumbered with long recitals, or with 
lengthy digressions of matters of fact, which 
are altogether unnecessary, and totally imma- 
terial to the point in question, as where a deed 
is stated, which is not prayed to be set forth, 
in hcBc verba. 

The practice of excepting to bills, answers, 
and other proceedings for impertinence shall be 
and the same is hereby abolished. Provided 
always that it shall be lawful for the court to 
direct the costs occasioned by any impertinent 
matter introduced into any proceeding in the 
said court, to be paid by the party intoroducing 
the same, upon application being made to the 
court for that purpose. — 16 & 16 Viet. c. 86, 
8. 17. 

The application to be made for the costs of 
any impertinent matter introduced into any bill, 
answer, or other proceeding, is to be made at 
the time when the court disposes of the costs 
of the cause or matter, and not at any other 
time.— (/onso/. Ord. 1860, xl. r. 11. 

ImpeBCatua, impeached or accused. 
Impetitio. See Ihfeachment. 
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Impetratioii) acquiring anything by request 
and prayCT. 

Impier) umpire, which see. 

Impierment, impairing or prejudicing. 

Impignoration, the act of pawning or putting 
to pledge. 

Impius et crudelis judicandus eat qui lihertati 
non favet. — Co. Litt. 124. — (He is to be ad- 
judged impious and cruel who does not favor 
liberty.) 

Implead, to sue or prosecute. 

Implicata [ltal.3. In order to avoid the 
risk of making fruitless voyages, merchants have 
been in the habit of receiving small adventures 
on freight at so much per cent, to which they 
are entitled at all events, even if the adventure 
be lost. — Mar. Law. 

Implication, a necesaary or poasible infer- 
ence, of something not directly declared. 

Implied condition. See Condition. 

Implied contract. See Contract. 

Implied trusts. An imjdied trust arises 
generally from an equitable construction put 
upon the acts, conduct, or situation of parties. 

Implied trusts have been distributed into two 
classes : (1) those depending upon the presumed 
intent of the parties, as where property is de- 
livered by one to another to be handed over to 
a third person, the receiver holds it upon an 
implied trust in favor of such third person ; 
(2) those not depending upon such intention, 
but arising by operation of law, in cases of 
fraud, or notice of an adverse equity. 

A trust of this kind arises, wherever the 
estate is converted by the trustee from one 
Bj^ecies of property into another ; for if the pro- 
perty, in its original form, were invested with 
a trust, the cestui que trust’s interests cannot be 
affected by any change of that form ; and 
whether the conversion be in pursuance or in 
breach of the trustee’s duty, is immaterial ; for 
an abuse of trust cannot confer any right on 
the party abusing it, or on those who claim in 
privity with him. 

Implied use. See Resulting use. 

Implied warranty. See Warranty. 

Importation, the bringing goods and mer- 
chandize into this country from other nations. 
As to importation of arms, &c. see 16 & 17 Viet. 
•c. 107, 8. 45. 

Imports, goods or produce brought into 
a country from abroad. 

Imposition, tax, contribution. 

Impost [fr. inipoty Fr. ; impositum^ Lat.], any 
tax or tribute imposed by authority ; particu- 
larly a tax or duty laid by Government on 
goods imported. 

Impotence, or Impotenoy, physical inability 
of a man or woman to perform the act of sexu^ 
intercourse. A marriage is void if at the time 
of the celebration either of the parties to it is 
incurably impotent, and may be declared void 


by a decree in a suit of nullity «of marriage. 
See Bishop on Marriage and Divorce. 

A plea of impotence is sometimes pleaded by 
prisoners indicted for rape. Very nice ques- 
tions as to the legitimacy of children have been 
contested on issues as to impotence. 

The medical jurists have classed the subject, 
as to the male, into absolute, curable, and tem- 
porary, as to the female into curable and incur- 
able. Consult Beckys Med. Juris, p. 52. 

Impotentiam, propter, property, a qualified 
property, which may subsist in animals, ferm 
naturw, on account of their inability, as where 
hawks, herons, or other birds, build in a 
person’s trees, or coneys, &c. make their nests 
or burrows in a person’s land, and have young 
there, such person has a qualified property in 
them till they can fiy or run away, and then 
such property expires. — 2 Step. Com. 8. 

Impotentia excusat legem.-^Co. Litt. 29.«— 
(Impotency excuses law.) 

Impounding cattle, &c. placing cattle, &c. 
after they have been distrained, in a safe place 
for custody.— 11 Geo. II. c. 10, s. 10; 12 & 
18 Viet. c. 02, s. 5 ; Woodf. Land, and Ten. 
300. 

Imprescriptable rights, such as a person 
may use or not, at pleasure, since they cannot 
be lost to him by tlmclaims of another founded 
on prescri|||ion. 

Impressing men, compelling persons to serve 
in the navy. This practice is founded on im- 
memorial usage, and has been practised for 
ages, and is in conformity with the well-known 
constitutional maxim, that it is better that 
private mischief be submitted to than that 
public detriment and inconvenience should 
ensue. It is provided by 5 & 6 Wra. IV. c. 24, 
that no person shall be detained in the royal 
navy, against his consent, for a longer period 
than five years, except in case of emergency. 
And see 16 & 17 Viet. c. 69, and 17 & 18 Viet, 
cc. 18, 104, Bs. 141—145. # 

(1) Every ship in the coal trade has the fol- 
lowing persons protected, viz. : two able seamen 
(such as the master shall nominate) for eveiy 
ship of 100 tons, and one for every 60 tons for 
every ship of 100 tons and upwards ; and any 
officer who presumes to injpressany of the above 
shall forfeit to the master or owner of such 
vessel 10/. for every man so impressed; and 
such officer shall be incapable of holding any . 
place, office, or employment in aiw of his 
Majesty’s ships of war. — 6 & 7 Wm. Ill, o. 18, 
B. 19. 

(2) No parish apprentice shall be compelled 

or permitted to enter into His Majesty’s sea ser*^ 
vice till he arrives at the age of eighteen years. 
2 & 3 AnnSy c. 6, s. 4. ‘ w 

(3) Persons voluntarily binding themsdves 
apprentices to sea service shall not be impressed 
for three years from the date of their indentures. 
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But no perflin above eighteen years of age shall 
have any exemption or protection from His Ma- 
jesty’s service, if they have been at sea before 
they became apprentices. — 2 & 3 AnnSf c. 6, 
B. 15; 4 Anne, c. 19, s. 17 ; and 13 Geo. II. 
c. 17, s. 2. 

(4^ Apprentices. — The Act 5 & 6 Wm. IV. 
c. 19, enacts some new regulations with respect 
to the number of apprentices that ships must 
have on board, according to their tonnage ; and 
the Act 4 Geo. IV. c. 25, grants protection to 
such apprentices till tliey have attained the age 
of twenty-one years. 

(5) Persons employed in the Fisheries.— The 
Act 50 Geo. III. c. 108, grants the following 
exemptions from impressment, viz. : — 

1st. Masters of fishing vessels or boats, who, 
either themselves or their owners, have, or 
within six months before applying for a 
protection shall have had, one apprentice or 
more under sixteen years of age, bound for five 
years, and employed in the business of fishing. 

2ndly. All such apprentices, not exceeding 
eight, to every master or owner of any fishing 
vessel of fifty tons or upwards ; not exceeding 
seven to eveiy vessel or boat of thirty -five tons, 
and under fifty ; not exceeding six to every 
vessel of thirty tons and under thirty-five tons ; 
and not exceeding four to every vessel or boat 
under twenty -nine tons burden, du:;jng the time 
of their apprenticeship, and till the age of 
twenty years ; they continuing for the time in 
the business of fishing only. 

Srdly. One mariner, besides the master and 
apprentices, to every fishing vessel of ten tons 
or upwards, employed on the sea coast during 
his continuance in such service. 

4thly. Any landsman, above the age of 
eighteen, entering and employed on board such 
vessel for two years from his first going to sea ; 
and to the end of the voyage then engaged in, 
if he so long continue in such service. 

An affidavit, sworn before a justice of the 
peace, containing the tonnage of such fishing 
vessel or boat, the port or place to which she 
belongs, the name and description of the master, 
the age of every apprentice, the term for which 
he is bound, and the date of his indenture, and 
the name, age, and description of every such 
mariner and land.sman respectively; and the 
time of such landsman’s first going to sea is to 
be transmitted to the Admiralty, which, upon 
finding the facts correctly stated, grants a sepa- 
rate protection to every individual. In case, 
however, of an actual invasion of these king- 
doms or imminent danger thereof, such pro- 
tected persons may be impressed ; but, except 
upon such an emergency, any- officer or officers 
impressing such protected persons, shall respec- 
tiyely forfeit 20Z. to the party impressed, if not 
an' apprentice, or to his master, if he be an 
i^pentice (sa, 2, 3, 4 4). 


(6) General Exemptions. — ^All persons fifty- 
five years of age and upwards, and under 
eighteen years. Every person being a foreigner, 
who shall serve in any merchant ship or other 
trading vessel or privateer, belonging to a sub- 
ject of the Crown of Great Britain; and all 
persons of what age soever, who shall use the 
sea ; shall be protected for two years, to be 
computed from the time of their first using it. — 
13 Geo. II. c. 17. 

(7) Harpooners, 'line managers, or boat- 
steerers, engaged in the southern whale-fishery, 
are also protected. — 26 Geo. III. c. 50. 

(8) Mariners employed in the herring-fishery 
are exempted whilst actually employed. — 48 
Geo. III. c. 110. 

Impressment is not now necessary, as tlie 
voluntary enlistment of seamen is both encou- 
raged and responded to. 

Imprest money, money paid on enlisting 
soldiers or sailors. 

Impretiabilis, invaluable. 

Imprimatur, a license to print or publish. 

Imprimery, a print or impression. 

Imprimis (m the Jirst place). 

Imprisii, adherents or accomplices. 

Imprisonment, the restraint of a person’s 
liberty under the custody of another. It ex- 
tends to confinement not only in a gaol, but 
in a house, stocks, or to holding a man in 
the street, &c. ; for in all these cases the 
person so restrained is said to be a prisoner, 
so long as he has not his liVjerty freely to go 
about his business, as at other times. — Co. Litt. 
253. See Bail and Capias. The power of 
imprisonment for small debts, so indiscrimi- 
nately exercised by county-court judges, is 
now very properly limited to cases of fi’aud, 
breach of trust, &c. See 22 & 23 Viet. c. 57, 
and 24 & 25 Viet. c. 134, s. 105. 

Impristi, those who side with or take the part 
of another, cither in his defence or otherwise. 

Improbation, the act by which falsehood or 
perjury is proved. — Scotch term. 

Improbi rnmores dissipati sunt rehellionis 
prodromi. — 2 Inst. 226. — (Wicked rumours 
spread abroad are the forerunners of rebellion.) 

Improper feuds, derivative feuds; as, for 
instance, those that were originally bartered 
and sold to the feudatory for a price, or were 
held upon base or less honourable services, or 
upon a rent in lieu of military service, or were 
themselves alienablb, without mutual license, 
or descended indifferently to either males or 
females. — 1 Step. Com. 185. 

Impropriation, the act of employing the 
revenues of a church-living to a layman’s use. 
See Appropriation. 

Improvement. See Approvement. 

Impruiamentnm, the improvement of land. 

Impruiare, to improve land. 

Impunitaa continuum affectum trihuit delin>- 
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quendu^A Co. 45.— (Impunity confirms the 
disposition to commit crime.) 

Impunitaa semper ad deteriora invitat — 5 Co. 
109. — (impunity always jnvites to greater 
crimes.) 

Imputatio [Lat.], legal liability. — Civ. haw* 

In cedijiciis lapis male positus non est re- 
movendus . — 11 Co. 69. — (A stone badly placed 
in buildings is not to be removed.) 

In cequalijure melior est conditio possidentis. 
Plow, 296. — (In equal ri^ht the condition of 
the possessor is best.) 

Inalienable) not transferable. 

In alio loco [Lat.] (in another place'). 

In altd proditione nullus potest esse acces- 
sorius sed principalis solummodo . — 3 Inst. 138. 
(In high treason no one can be an accessory, but 
only principal.) 

In alternativis electio est dehitoris . — (In al- 
ternatives the debtor has the election.) 

In ambiguis casibus semper prcBsumitur pro 
rege . — (In doubtful cases the presumption is 
always in favor of the king.) 

In Anglid non est interregnum. — Jenlc Cent. 
205. — (In England tliere is no interregnum.) 

In articnlo mortis [Lat.] {at the point of 
death). 

In atrocioribus delictis punitur affecius licet 
non sequatur effectus.—^2 Pol. Bep. 82. — (In 
more atrocious crimes the intent is punished, 
though an efiect does not follow.) 

Inauguration, the act of inducting into office 
with solemnity, as the coronation of the sove- 
reign, or the consecration of a prelate. 

In auter, or Autre dioit {in another's right). 

In banco, or banc, sittings. The Chief Jus- 
tices and the Chief Baron, and the puisne' judges 
of the three superior courts of common law, sit 
during the term, and also in vacation, if they 
so determine, for the despatch of business, in 
their full qpurts. The puisne judges sit by 
rotation, in each term or otherwise, as they 
agree among themselves, so that no greater 
number than three of them sit at the same time 
in banc, unless in the absence of the Lord 
Chief Justice or Chief Baron, the number of 
the judges forming the full court in banc being 
limited to four. 

The usual business of the court in banc is to 
hear arguments on demurrers, applications in 
arrest of judgment, and for new trials, &c., and 
in the Queen's Bench, criminal informations, 
parish cases, &c. 

lublaura, profit or product of ground. — 
Cowel. 

Inborb, a security, pledge, or hypotheca, 
consisting of the chattels of a person unable to 
obtain a personal ‘ borg,’ or surety. 

Inbound Common, an unenclosed conunon, 
marked out, however, by boundaries. 

Inoastellare, to make a building serve as a 
a castle. 


In casu ssetrema Mcsssitaiis omnia mnt com- 
munia.——S[, P, C. 64.— (In cases of extreme 
necessity, every thing is in common.) 

Inoaufltum, or Enoauatum, ink — Fleta, 1. 2, 
o. xxvii., p. 5. 

Incerta pro nullis hdbentur. — Dav, 33.— 
(Things uncertain are reckoned as nothing.) 

Incerta quantHas yitiat actum,— 1 Rol. Bep. 
465. — (An uncertain quantity vitiates the act.) 

Incest, carnal knowledge of persons within 
the Levitical degrees of kindred. This crime 
is a capital offence in Scotland ; here it is left 
to the feeble coercion of the spiritual courts. 

Inchartare, to give, or grant and assure, 
anything by a written instrument. 

In chief, See Examination. 

Inch, a twelfth part of a foot. 

Inch of candle, a mode of sale among mer- 
chants. A notice is first given upon the Ex- 
change or other public place, as to the time of 
sale ; the goods to be sold are divided into lots, 
printed papers of which and the conditions of 
sale are published ; when the sale takes place, 
a small piece of candle, about an inch long, is 
kept burning, and the last bidder, when the 
candle goes out, is entitled to the lot or parcel 
for which he bids. 

Incident, a thing necessarily depending 
upon, appertaining tlf, or following another that 
is more worthy, as rent is incident to a rever- 
sion ; a court-baron is incident to a manor. 

Incident diligence, a process granted before 
litis enntestatam in improbations, for the recovery 
of writs craved to be produced, and in many 
other cases during the dependance of a princi- 
pal process. — Scotch Law. 

Incipitur {it is begun the technical com- 
mencement of a declaration, demurrer-book, 
judgment, &c.— —3 Step. Com. 663 n. 

Incivile est nisi totd sententid inspectd de 
aliqudpartejudicare. — Hob. 171.— (It is impro- 
per to judge of any part unless the whole sen- 
tence be examined.) * 

Incivism, unfriendliness to the state or gov- 
ernment of which one is a citizen. 

In Claris non est locus conjecturis.—(Jxi 
things obvious there is no room for conjecture.) 

InClausa, a home-close, or enclosure near a 
house. 

Inclosure Acts, 41 Geo. HI. c. 109 ; 1 & 2 
Geo. IV. c. 23 ; 6 & 7 Wm. IV. c. 115 ; 8 & 
4 Viet. c. 31 ; 8 & 9 Viet. c. 118 j 9 & 10 

Viet. c. 70; 10 & 11 Viet. c. Ill ; 11 & 12 

Viet. c. 99 ; 12 & 18 Viet. c. 88 ; 14 & 15 

Viet. c. 53; 15 & 16 Viet. c. 79; 17 & 18 

Viet. c. 97 ; 20 & 21 Viet. c. 81 ; 22 & 23 

Viet. c. 43 ; 25 & 26 Viet. c. 94 ; and 26 & 27 
Viet. cc. 18 & 39. 

Inclosure Commissioners, officer^ appointed 

under inclosure acts. 

Inclusio unius est exclusio a&srttM.'— ^The 
inclusion of one is the enclmuon of anotherO 
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Inoome-taz Acts, 5 & 6 Viet. c. 35 ; 6 & 7 
Viet. c. 24 ; 8 & 9 Viet. e. 4 ; 11 & 12 Viet, 
c. 8; 14 & 16 Viet. e. 12 ; 16 & 17 Viet. c. 
84 ; 17 & 18 Viet. c. 10 ; 18 & 19 Viet. c. 20 ; 
19 & 20 Viet. c. 33 ; 20 Viet. e. 6 ; 20 & 21 
Viet. c. 6 ; 22 & 23 Viet. e. 18 ; 23 Viet. c. 14 ; 
and 26 & 27 Viet. e. 33. 

‘ In oomineiidam. See Commendam. 

Incommodum non solvit argumentum.^ (An 
inconvenience does not destroy an argument.) 

In conjunctivis oportet utramque partem esse 
veram . — Wing. 13. — (In things conjunctive, 
each part ought to be true.) 

In consimili casu^ consimile debet esse renie- 
dium. — Hard. 65. — (In similar cases the remedy 
should be similar.) 

In consuetudinihus non diutumitas temporis 
sed soliditas rationis est consideranda. — Co. 
Litt. 141. — (In customs, not the length of 
time but the strength of the reason should be 
considered.) 

Incontinenoy, unlawful indulgence of the 
sexual passion. 

In contractibuSj henigna : in testamentis, he- 
nignior; inrestitutionibus^ benignissima interpre-- 
tatio facienda est. — Co. Litt. 112. — (In con- 
tracts, the interpretation is to be liberal ; in wills, 
more liberal ; in restitutions most liberal.) 

In contractibus tacite imunt quee sunt molds et 
consuetudinis.---^ ijl^hoae things which are of 
manner and custom are tacitly imported into 
contracts.) 

Incopolitus, a proctor or vicar. 

Incorporated Law Society, constituted 
registrar of attomiesand solicitors, 6 & 7 Viet, 
c. 73, s. 21. 

Incorporation, the formation of a legal or 
political body, with the quality of perpetual 
existence and succession, unless limited by the 
act of incorporation. 

Incorporeal chattels, incorporeal rights in- 
cident to chattels, e. g. patent rights and copy- 
rights. — 2 StSp. Com. 9. 

Incorporeal hereditament. See Heredita- 
ment. 

Incrementnm, increase or improvement, 
opposed to decrementum or abatement. 

In criminalibus probationes debent esse luce 
clariores. — 8 Inst. 210. — (In criminal cases the 
proofs ought to be clearer than light.) 

In criminalibus sufficit generalis malitia in- 
tentionis cum facto paris gradus.-^Bacon.-— 
(In criminal actions a general malice of inten- 
tion, with an act of corresponding degree, is 
sufficient.^ 

In crimiruililme voluntas reputabitur pro 
facto. — 8 Inst, 106. — (In criminal acts the will 
will be taken for the deed.) 

Incroachment [fr. accrochmientf Fr., a 
gra8ping3, an unlawful gaining upon the right 
or jKJssession of another. 

laiei}Bihent [fr. ipewmibo^ Lat., to attend 


diligently], a clergyman in possession of an 
ecclesiastical benefice. 

Incumbrance, a claim, lien, or liability at- 
tached to property \ as a mortgage, a registered 
judgment, &c. * 

Lneurramentum, the liability to a fine, 
penalty, or amerciament. 

In custodia legis [Lat.] {in the keeping of the 
law). 

Indebitatus assumpsit [Lat.] {being in- 
debted he undertook)^ that species of the action 
of assumpsit in which the plaintiff first alleges 
a debt, and then a promise in consideration of 
the debt. The promise laid is generally im- 
plied. All actions on the indebitatus counts 
are now, both in form and substance, actions of 
debt. See 1 Selw. Nisi Prius^ 69, et seq. 

Indecimable, not titheable. 

Inde dates leges nefortior omnia posset. — Dav, 
36. — (The laws are made lest the str^ger 
should be altogether uncontrolled.) * 

Indefeasible, not to be made void. 

Indefensus, undefended. 

Indefinite pa3rment, where a debtor owes 
several debts to a creditor, and makes a pay- 
ment, without specifying to wldch of the debts 
it is to bo applied. 

Indefnitum equipollet universali. — 1 Vent. 
368. — (The indefinite equals the universal.) 

Indefinitum supplet locum universalis. — 4 Co, 
77. — (The indefinite supplies tfhe place of the 
universtd.) 

Indemnity, a writing to secure one from all 
danger and damage that may ensue from an 
act or omission. An act of indemnity is passed 
in every session of Parliament for the relief of 
those who have neglected to take the necessary 
oaths of office, «fcc. See 26 & 27 Viet. c. 107. 

Every deed, will, or other instrument, creat- 
ing a trust either expressly or by implication, 
shall, without prejudice to the cla]^ses actually 
contained therein be deemed to contain a clause 
in the words or to the effect following: that is 
to say : ‘ that the trustees or trustee for the 
time being of the said deed, will, or other in- 
strument shall be respectively chargeable only 
for such monies, stocks, funds, and securities, 
as they shall respectively actually receive, 
notwithstanding their respectively signing any 
receipt for the sake of conformity, and shall be 
answerable and accountable only for their own 
acts, receipts, neglects, or defaults, and not for 
those of each other, nor for any banker, broker, 
or other person with whom any trust monies or 
securities may be deposited, nor for the insuffi- 
ciency or deficiency of any stocks, funds or 
securities, nor for any other loss, unless the 
same shall happen through their own^ wilful 
defaults respectively ; * and also * that it shall 
be lawful for the trustees or trustee for the 
time being of the said deed, will, or other in- 
strument to reimburse themselves or himself. 



( 447 ) did 


or pay and discharge out of the trust*premises 
all expenses incurred in or about the‘execu» 
tion of the trusts or powers of the said deed, 
will, or other instrument.’ — 22 23 Viet, c. 85, 

s. 31. 

Indenization, die act of making free, or of 
naturalizing. 

Indenture, a deed indented between two or 
more parties. See Deed. 

Index ammi senno , — (Speech is the mind’s 
index.) 

India. See East India Company. 

India Stocks, Act for the Eegistration and 
Transfer of, 25 & 26 Viet. c. 7 ; 26 & 27 Viet, 
c. 73. 

' Indioatif, an abolished writ by which a 
prosecution was in some cases removed from a 
court-christian to the Queen’s bench. — Encyc. 
Land. 

Indioavit {he has 'prQclaiined\ a writ of pro- 
hibitida that lies for a patron of a church, whose 
clerk is sued in the spiritual court by another 
clerk for tithes which amount to a fourth part 
of the profits of the advowson, when the suit 
belongs to the common law courts, by West. II. 
c. 5, 13 Edw. I. St. 4. The patron of the de- 
fendant is allowed this writ, as he is like to be 
prejudiced in his church and advowson, if the 
plaintiff recover in tho spiritual court. — lieg. 
Grig, 55. 

Indicia [Lat.], signs, marks. 

Indicted, charged in an indictment with a 
criminal offence. See Indictment. 

Indictee, a person indicted. 

Indictio, an indictment. 

Indiction, Cycle o/, a mode of computing 
time by the, space of fifteen years, instituted 
by Constantine the Great ; originally the period 
for the payment of certain taxes. The Popes, 
since the time of Charlemagne, have dated their 
acts by the year of the indiction, which was 
fixed on the Istof JanuaiyA.D. 313. Atthetimjp 
of the reformation of the calendar, the year 1582 
was. reckoned the 10th year of the indiction. 
Now this date, when divided by 15, leaves a 
remainder of 7, that is 3 less than the indic- 
tion, and the same must be the case in all sub- 
sequent calculations ; so that in order to find 
the indiction for any year, divide the date by 
15, and add 3 to the remainder. It has no 
connection with the motion of the heavenly 
bodies. Some of the charters of King Edgar 
and Henry III. are dated by indictions. 

Indictment [fr. indico^ Lat., to show}, a 
written accusation against one or more per- 
sons, of a crime of a public nature, preferred 
to and presented upon oath by a grand jury. It 
lies against all persons (except those under 
incapacity, as lunatics, &c.), who actually com- 
mit or who procure and assist in the commis- 
sion of crimes, or who knowingly harbour an 
offender ; for each, in contemplation of law, 


is guilty and liable to puniidiment according 
to the part which he takes in the perpetration 
of the offence. It consists of three principal 
parts — the commencement (or caption), state- 
ment, and conclusion. The caption is no part 
of an indictment, it is merely the style of the 
court where it is preferred, which is prefixed 
by way of preamble, when the record is made 
up, or when it is returned to a certiorari. The 
statement must be certain as to the party in- 
dicted, and as to the person against whom the 
ofienco was committed, and also as to time 
and place, facts, circumstances, and intent. It 
must be positive, and neither double nor re- 
pugnant. There is, in general, no time limited 
for preferring an indictment, but by several 
statutes certain limitations for certain oftences 
are fixed. If an indictment be defective, it 
will be quashed. — 2 Hatpk. c. xxv., s. 4 ; Arch. 
Grim. Plead, by Power 76, et seq. 

An indictment for perjury, subornation of 
perjury, conspiracy, obtaining money or other 
property by false pretences, keeping a gam- 
bling house, keeping a disorderly house, and I 
any indecent assault, cannot be preferred with- 
out previous authorization. • See 22 & 23 Viet, 
c. 17. See Poscoe's Crim. Evid. 

Indictment, in the Scotch law, is the form of 
process by which a cnuninal is brought to trial 
at the instance of the Lord Advocate. Where 
a private party is a principal prosecutor, he 
brings his charge in what is termed the form 
of criminal letters. 

Indictment do felony est contra pacem domim 
regiSy coronam et dignitatem suam^ in genere et 
non in individuo ; quia in Anglid non est inters 
regnum. — Jenk. Cent. 205. — (Indictment for 
felony is against the peace of our lord the 
king, his crown and dignity in general, and not 
against his individual person ; because in Eng- 
land there is no interregnum.) 

Indictor, he who indicts another for an 
oflfence. 

Indirect evidence, proof of collateral cir- 
cumstances, from which a fact in controven^, 
not directly attested by witnesses or docu- 
ments, may be inferred, tit is also called cir- 
cumstantial and presumptive evidence. See 
Starkky Taylor y or Best on Evidence, 

Indistanter, forthwith ; without delay. 

In disjunctivis svjficit alteram “partem esse 
veram. — Wing. 13. — (In things disjunctive, it 
suffices should either part be true.) 

Indivisum, that which is held in common, 
without partition. 

Indo-Briton, a person bom in India, oiio 
of whose parents is a native of Great Bri- 
tain. 

Indorsee, the person to whom a bin of ex- 
change, promissory note, bill of lading, &o. is 
assigned by indorsement. 

Indorsement [ft. ta, Lat., upon, and dorsum^. 
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a backi) anything written or printed upon the 
back pf a deed or writing. 

Indorser^ he who writes his name on the 
back of a bill of exchange, &c. 

Indowment. See Endowment. 

In duhiis norv prcesumitvr pro testamento,-^ 
Cro. Car. 51. — (In doubtful things, the pre- 
sumption is not in favor of a will.) 

In duhiis magis dignum est accipiendum. (In 
doubtful things, that which is more worthy is 
to be received.) 

In duhio hcec legis constructio quam verha 
osteiulunt. — Jur, Civ. — (In a doubtful point, 
the construction which the words point out is 
the construction of the law.) 

In duhio pars mitior est sequenda. — (In doubt, 
the gentler course is to be followed.) 

In duhio sequendum quod tutius est. — (In 
doubt, that which is the safer course is to be 
ad^ted.) 

^ducement, an allegation of a motive ; an 
incitement to a thing. A term used in pleading.! 

Induoice legales, the days between the cita- 
fc tion of a defendant and the day of appearance. 

Induciare, to prorogue, postj)Gnc, respite. 

Induction [fr. induction Lat., a leading into]], 
the giving a parson possession of his church. 

A clerk is not complete incumbent until in- 
duction, which is performed by a mandate from 
the bishop to the archdeacon, or if the church 
be exempt fi’om archidiaconal jurisdiction, to 
the chancellor or commissary, or if it be a pe- 
culiar, to the dean or judge, who usually issues 
a precept to other clergymen to j^erform it for 
him. 

It is to be. made according to the tenor and 
language of the mandate, by investing the clerk 
with all the profits, and full possession of the 
church. Accordingly, the person who inducts 
usually takes the clerk by the hand, and lf<ys 
it on the ring, key, or latch of the church-door, 
or wall of the church, or delivers a clod, turf, 
or twig of the glebe, and gives corporal posses- 
sion of the church in the following manner: — 

* By virtue of this mandate I induct you into 
the real, actual, and corporal possession of the 
church of , with all rights, profits, and 
appurtenainces thereto belonging.’ 

The inductor then usually opens the door, 
and puts the clerk into the church, and he fre- 
quently tolls the bell to make his induction 
public, and known to the parishioners. After 
which the inductor endorses a certificate of the 
induction on the mandate, which is witnessed 
by the persons present. 

Induction, therefore, is the investiture of the 
temporal part of the benefice or the corporal 
seisin, as institution is of the spiritual. And 
when a clerk is thus presented, he is then, and 
hot before, in full and complete possession of 
the temporalities, and is called in law persona 
impersonataji^ or parspn imparsonee. No per- 


son can, either by institution or collation, be 
admitted to any ecclesiastical living, except he 
first subscribe to these three articles : — 

That the queen’s majesty, under God, is the 
only supreme governor of this realm, and of all 
others her highness’s dominions and countries, 
as well in all spiritual or ecclesiastical things or 
causes as temporal; and that no foreign prince, 
person, prelate, state or potentate, hath or ought 
to have any jurisdiction, power, superiority, 
pre-eminence or authority, ecclesiastical or 
spiritual, within her* majesty’s said realms, 
dominions, and countries ; 

That the book of common prayer, and of 
ordering of bishops, priests, and deacons, con- 
taineth in it nothing contrary to the word of 
God, and that it may lawfully be used; and 
that he himself will use the form in the said 
book prescribed in public prayer, and adminis- 
tration of the sacraments, and none oth^ ; 

That he alloweth the book of artWes of. 
religion, agreed upon by the archbishops and 
bishops of botlv provinces, and the whole clergy, 
in the convocation holden at London in the 
year of our Lord One thousand five hundred 
and sixty -two ; and that he acknowledgeth all 
and every the articles therein contained, being 
in number nine and thirty, besides the ratifica- 
tion, to be agreeable to the word of God. 

To these three articles, whosoever will sub- 
scribe, he shall, for tlie avoiding of all ambig- 
uities, subscribe in this order and form of 
words, setting down both his Christian and 
surname, viz. : ‘ I, , do willingly and ex 
animo subscribe to these three articles above- 
mentioned, and to all things that arc contained 
in them.’ And if any bishop shall admit any 
as is aforesaid, except ho first have subscribed 
in manner and form as aforesaid, he shall be 
suspended from giving of brders and licences 
to preach for the space of twelve months. — 
Mirehouse on Advowsons, 195. 

Indulgence) in the Eoman CatholM|fcurch 
a remission of the punishment djte >^ sins, 
granted by the pope or church, ^||||»upposed 
to sjive the sinner from purgator^rlts ,^use 
led to the reformation in Germany. 

Indulto, a dispensation granted by .the pope 
to do or ol^in something contrary to' the com- 
mon law. 

Indument, endowment. 

Industrial Schools. See 20 & 21 Viet, c. 48, 
and 23 & 24 Viet. c. T08. 

Industriam, per, a qualified property in 
animals ferce naturae may be acquired per 
industriam^ i. e. by a man’s reclaiming and 
making them tame by art, industry, and edu- 
cation ; or by so confining them within his 
own immediate power, that they cannot es- 
cape and use their natural liberty. — 2 Step. 
Com. 5. 

In esse (actually existing)^ distinguished 
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from in possBy which means, that which is not, 
but may be. A child befrre birth is in posse ; 
after birth, in esse. 

Jnesse potest donationij moduSy conditioy ^sive 
causa; Mtmodu^ eat; si, conditio; quia, causa . — 
jyyery 138, — (In a gift there may be a manner, 
condition, or cause; uty iutroduceaa manner; 
siy a condition a cause.) 

luewardiui, a guard, a watchman. 

In extremis (tfi the last moments'). 

‘ In faoiendo (m doi-ag or in feasance). 

In facto quod se habet ad bonum et malum 
magis de bono quam de malo lex intendit. — Co. 
Litt. 78. — (In an action which addresses itself 
to good and bad, the law looks more to the 
good than to the bad.) 

Infrtli^talns, a capital punishment inflicted 
on the sahds or seashore. — Sed. qu. 

InfrCmy, public disgrace ; total loss of clia- 
racter.||This docs not now incapacitate from 
giving evidence. — 7 & 8 Viet. c. 85, s. 1. 

Infangenthef, a privilege of lords of certain 
manors to judge any thief taken within their 
fee. — Anc. Inst. Kngl. 

Infant [fr. infanSy Lat., which means qui 
fari non potesfy one who cannot speak for him- 
self], a person under twenty-one yeiirs of age, 
whose acts are in many cases either void or 
voidable. See Age. 

At Common LaxCy the contracts of infants are 
divided into three classes : — 

Ist. Those which arc absolutely void : such 
as are positively injurious to the interests of 
the infiint, and can only operate to his pre- 
judice ; as a surety-bond, or a release to his 
guardian. 

2nd. Those which arc only voidable: such as 
are beneficial to him, wliich he may affirm or 
avoid when he comes of age ; as a convey- 
ance of lands, a promissory note, an account 
stated. 

3rd. Those which are binding ab initioy and 
need no ratifica^on : such as contracts for the 
public articles of apprenticeship, exe- 

cuted concrete of marriage, representative acts 
as executor||l|||L trustee, contracts for neces- 
saries.-— ContractSy 21. 

. All conveyances by an infant are voidable 
by him or his heirs, on attaining majority, but 
an infant at the age of fifteen may make a 
valid feoffment of gavelkind lands, which he 
has by descent; yet it must be by way of 
sale, and not by mortgage ; and an infant, at 
any age, may present to a church. By 1 
Wm. IV. c. 47, courts of equity are empowered 
to direct and compel a conveyance by the 
in&nt heir or devisee, or the devisee having a 
limited interest, of a person whose estates shall 
have ’been decreed by the court to be sold for 
paymi^t of his debts. And by 2 & 3 Viet, 
c. 60, the court is empowered tti make mort- 
gages ae wdU as sales ^f suclv^lstates, in the 


case where the devisee of a limited interest is 
an infant. As to conveyances and transfers of 
estates and funds vested in trustees and mort- 
gagees, &G.f being infimts^ see 13 & 14 Viet. 
c. 00. Leases made by in^ts are also void- 
able, on attaining majority* By 1 1 Geo. IV, 
and 1 Wm. IV. c. 65, ss. 16, 17, infants are 
empowered to grant renewals of leases under 
the direction of the Court of Chancery, and 
that court is authorized to direct leases of land 
belonging to infants, when it is to the benefit 
of the estate. By custom; infimts seised of 
lands in socage may. at the age of fifteen, 
make leases for ye;irs, which sh^ bind them; 
after majority. All leases made to infimts 
are voidable ; but the election to avoid must 
be made within a reasonable time after attain- 
ing full age. 

An infant is liable for torts committed 
him unless the tort luis arisen out of a contract. 
As fo the criminal liability of infants, see 
Age, ante. 

An infant cannot prosecute an action, either 
in person or by attorney, he must sue either by 
prochein nmy or guardian ; usually the former. 
T1 le process is sued out in the infant’s name, 
and the prochein amy approved by a judge at 
chambers. An infant ^in appear and defend 
by guardian ad litem only. — 2 Chit. Arch, 
i*rac. by Pren. 1230, 1233. 

The general sui)erintendence and protective 
jurisdiction of the' Court of Chancery over the 
persons and property of infants, is a delegation 
of the rights and duties of the Crown — the 
universal guardian of infants. This court 
interferes : — 

1st. In the appointment and removal of 
guardians. It will appoint a suitable guardian 
wliere there is none other, or none other who 
will or can act ; but the infant must have 
property. 8uch a guardian is treated as an 
officer of the court, and held responsible to it. 
Whenever sufficient cause is shown, the court 
will remove a guardian, no matter how and 
by whom appointed. Guardians are also as- 
sisted by the court in their duty. 

2nd. In the suitable maintenance and educa- 
tion of an infant, having a due regard to the 
rank, the future expectations, and the intended 
profession and employment, and the propel^ty 
of the infant, the court usually confines itself 
within the limits of the income of the pro- 
perty ; but where the property is small, and 
more means are necessary for the due maiZi^. 
tenance of the infant, tlie court will sometime^ f 
allow the capital to be broken in upon*^ , ^ . 

3rd. In the management and dispointion esf 
the property, l)y exercising a vigilant c^:'b|rer 
the conduct of guardians as to the . 
property, making it in all cas^ ad^i^4ldh 
them to act under the strict gmdam^ i^ 
court in the duties of their’ fiduoiftty 

aa 
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4th. As to marriage. If anyone marry a 
ward of court without the express sanction of 
the court, even with the guardian’s consent, 
he is guilty of a contempt of court, though he 
be ignorant that he has married a ward, and 
will be committed to prison until he consents 
to such a settlement of the property as the 
court shall deem equitable and proper.— 
2 Story's Eq, 516; Madd. Ch. vol. i., tit. 

* Infants; ’ Chambers on Infancy ; 2 Step. Com. 
314, et seq. 

Infants institute a suit in equity by their 
next friend, but they must defend a suit by 
guardian, wHb is appointed by the court, and 
is usually their nearest relation not interested 
in the matter in question. — Story' sEq. Plead. 
70 ; Smi Ch. Pr. 176, .325, 

Infants’ Marriage Act, IB & 19 Viet. c. 
43. This act enacts that from and alter the 
2nd of July, 1855, it shall be lawful for every 
infant (who being a male has attained the age 
of twenty years, pr a female seventeen years, 
8. 4), upon or in contemplation of his or her 
marriage, with the sanction of the Court of 
Chancery (given upon petition presented by 
the infant or hjls ,or her guardian in a summary 
way without the institution of a suit, s. 3), to 
make a valid and. binding settlement, or con- 
tract for a settlement *df all or any part of his 
or her property, or over which he or she has 
any power of appointment, whether real or 
personal, and whether in possession, reversion, 
remainder, or expectancy ; and every convey- 
ance, appointment, or assignment of such real 
or personal estate, or contract to make a con- 
veyance, appointment, or assignment thereof 
executed by such infant with the approbation 
of ihe said court for the purpose of giving 
effect to such settlement, shall be as valid and 
effective as if the person executing the same 
were of the ftdl age of twenty-one years. If 
there be no guardian, the court may require 
a guardian to be appointed or not, as it shall 
think fft, and the court also may, if it shall 
think fit, require that any persons interested 
or appearing to be interested in the property 
should be served with notice of such petition. 
This act is not to extend to powers of which 
it is expressly declared that they shall not be 
exercised by an infant (s. 1). And also in 
•case any appointment under a power of ap- 
pointment or any disentailing assurance shall 
have been executed by any infant tenant-in- 
tail under the provisions of this act, and such 
infant shall afterwards die under age, such ap- 
pointment or disentailing assurance is there- 
upon to become absolutely yoid (s. 2). fn 
re Strong^ 26 JL. J. Ch* 64. By*23 & 24 Yict. 
c. 83, the above act is declared to extend to 
: the Court of Chancery in Ireland* 

In ft uttici da, the kilimg of a child after it is 
' ;^ozti* Thp feloniptts destruction of the foetus 


in utero is more properly Called foeticide, or 
criminal abortion. 

In every 'case in which an infant is found 
dead, A^d its death becomes the subject of 
judicial investigation, the great questions 
which present themselves for inquiry are : — 

(1) What is the age of the child ? 

(2) Was the child bom aliv# 7 

(3) If bom alive, how long had it lived 7 

(4) If bom alive, by what paeans did it die 7 

If it be proved that its death was owing to 

violence, it is then to be ascertained who the 
murderer of it is. . If suspicion fall upon the 
mother, it is to be determined — 

(1) Whether she has been delivered of a 
child 7 and, 

(2) Whether the signs of delivery corre- 
spond as to time, &c. with the appearances 
developed in the child 7 

Now there are two ways in which a child 
may be born alive. (1) It may be born, the 
cord may be pulsating, showing that it is alive, 
and yet it may not respire. It may thus con- 
tinue for a sufficient length of time, so as to die 
from natural causes, or in consequence of 
criminal interference, before respiration has 
commenced. (2) It may be born and respire. 

It must be evident that when a child is 
bom alive but has not yet respired, its con- 
dition is precisely like that of the foetus in 
utero. It lives merely because the foetaTcircu- 
lation is still going on. In this case none of 
the organs undergo any changes. But the 
case of a child who is born alive and respires, 
is tested by respiration. The proofs by which 
this is to be established are all deduced from 
certain changes which take place in the system 
as soon as the vital process of respiration com- 
mences. These proofs have been thus classed : — 

(I.) Tho.se derived from the circulating sys- 
tem, subdivided into — 

(a) The character of the blood itself. Ac- 
cording to Fourcroy, the points of difference 
between tlie composition of fcetal and adult 
blood, are the following : — (1) In the foetus 
the coloring matter is darker, and the blood 
is not so susceptible of taking the brilliant red 
shade on exposure to the atmosphere. (2) It 
contains no fibrous matter ; the thickened and 
.coagulated matter which js found in its place 
more resembles gelatinous matter. (3) It does 
not contain any phosphoric acid. 

(/3) The condition of the heart and blood- 
vessels. There are a number of striking and 
interesting jpeculiarities in the organs circu- 
lating the p)ood in the. foetus, which are 
paodified or entirely lost after the child is 
^ra, and reapiratipn is established. (1) The 
foramen oi>ale becomes obliterated after *birth 
by the closure and adhesion of its valve, 
leaving behind it in the adult nothing but an 
oval depression in the septum between the 
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auricle^ called the fossa ovalis. If the fora^ 
men ovale be found closed, in consequence of 
the blood taking a new route through the 
lungs, when respiration conunences, it is an 
evidence of the child’s having been bom alive« 
But with regard to the validity of this test, it 
must be obvious that, from the gradual manner 
in which such change takes place, a great 
many cases must occur, from which no positive 
conclusion ’can be drawn. (2) ,The ductus 
arteriosus will be found open and filled with 
blood in the foetus, but, after birth, it becomes 
gradually obliterated, the duct itself eventually 
changing into a ligament. Should, therefore, 
this duct be found permanently closed, it is 
a proof that the child was bora alive. (3) 
The ductus venosus in the foetus, antmor to 
respiration, is always found open ; after respira^ 
tion it gradually contracts, becomes impervious, 
and is finally converted into a ligament. If it 
be obliterated, it is a proof that the child has 
lived and respired ; on the contrary, as it re- 
mains open a day or two at least after birth, 
its being found open is no proof that the child 
was born dead. (4) The umbilical vessels, 
consisting of two arteries and a vein, become 
gradually obliterated after birth, and converted 
into ligaments. From scientific observations 
the«following conclusions have been drawn ; — 
(a) That the fcetal openings are not obliterated 
immediately after Ij^irth. (b) That the periods 
at which they are obliterated are variable, 
(c) That most commonly the foramen ovale 
and the ductus arteriosus are obliterated to- 
wards the eighth or the tenth day. (d) That 
the order in which they are obliter^ited is the 
following — ^viz. the umbilical arteries, the um- 
bilical vein, the ductus venosus, the ductus ar^ 
teriosus, and lastly, the foramen ovale, (e) 
That their obliteration proves that the child 
was bora alive, (f) That it is impossible to 
infer from the fact of their not being obliterated, 
that the child has not respired, since the ob- 
literation is very &r from being made imme- 
diately after birth. (5) The umbilical cord 
after birth, and its division firom the placenta, 
separates from the child, and drops oft. In a 
new-born infant fife cord is firm, round, and 
of a bluish color. If the child live, the first 
change which it undergoes is that of wither!^, 
the second is that of desiccation or drying; tne 
third is the separation of it ; and,^ lastly, the 
cicatrisation of the umbilicus. 

The followd^g are some genera^ infei^nces 
which have been deduced fro^ the examh\ation 
of the circulation • 

(1) If the foramen oval^ the ductus, arte- 
rioms, the ductus venosus, and the umbilical 
vessels, be obliterated, an.4 the umbilical cord 
be separated, the conclu^^ is certam, not 
merely that ike child has rcepired, but that it 
has lived fbr a considerable time. .. 


(2) If the formnm ovals, the ductus arts^ 
riosus, the ductus venosus, and the 
vessels, be still open, and if the cord be still 
attach^ to the umbiliens, no inference can be 
drawn that the child ha$ not respired. 

(3) Of all the^ohaj]ge8, .in uie circulating 
apparatus, consequent upon respiration, those 
of the ductus arteriosus are the only ones whidi 
can be rendered available in cases where the 
child has respired but far a tiiort period. 

(4) In, cases where a child has respired far 
a sufficient length of time, valuable presumptive 
evidence of the fact may be obtained from the 
state of the umbilical cord. 

(5) The changes in the circulation, «oonse* 
quent upon respiration, are important, in many 
cases, to determine the length of time dmUlag 
which a child may have lived after birth. 

(II.) Those derived from the respiratoiy or- 
gans. There are three conditions in which Ae, 
new-born child may be found: it may have 
respired perfectly ; it may have respired imper- 
fectly; it may not have respired at all. In 
reference to these conditions the following in- 
vestigations have been made. 

(a) The size and configuration of the thorax. 
Its size, in a child which has never respired, 
is narrow and flattened, and the diaphragm 
rising into it is highly arched. This test, 
taken by itself, is not of much value; it is 
only in connection with other signs that it is 
of importance. 

(/3) The situation o^ the lungs. Anterior to 
respiration the lungs occupy a small space at 
the upper and posterior paiis of the thorax, 
leaving the pericardium, a^^d diaphragm almost, 
and sometimes entirely, uncovered. IT only 
imperfect respiration have taken place, the 
lungs will be found occupying the lateral por- 
tions of the thorax also. If the respiration 
have been complete, and especially if it have 
been established for a certain length of time, 
they will cover almost entirely the pericardium, 
as well as the arch of the diaphragm. 

(y) The volume of the lungs in the fcetal 
state is comparatively small, but as soon as 
respiration is established the volume is in- 
creased, because the lungs are distended with 
air. f 

(2) Shape of the lungs. In the fcetal State 
the edges of the lungs are sharp, and the mar- 
gin of the left upper and the right middle lobes 
pointed. After respiration the edges of the 
lungs become rounded, while the pointed mar- 
gins of the left upper and the right middte 
lobes becon^e obtuse. 

(«) The color of the hmgs in tite 
of a brownish red, resembling vsnr 
color of theUver in the adult, andof 
gland in the feetus. A^ petibot 
it is a p^e red or scarlet. >Q<hSrvten|iii^ Imw- 
ever,.wiil mod% ,or chimge 
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lungs,, as artificial inflammation, disease, or 
atifiospherical action. 

Consistence or density of the lungs. In 
the foetus the lungs are dense, somewhat resem- 
bling the solidity of the liver ; on pressure or 
wrhen cut into, tliey do not crepitate. After 
perfect respiration they become soft and spongy ; 
air-bubbles may be squeezed out of them j and 
when pressed or cut into they give out a cre- 
pitus. 

(i;) The absolute weight of the lungs. Ac- 
cording to Orfila no just inference can be drawn 
from this test. 

(fl) The specific gravity of the lungs. The 
prmciple upon which this test is founded is the 
diflTerence produced in the specific gravity of 
thd lungs, in consequence of tlie introduction of 
air into them. On putting the lungs of a still- 
born child into water, it will be found that they 
sink rapidly to the bottom of the fluid. On the 
other hand, if the lungs of a child which has 
breathed perfectly be put into water, they will 
be found to float high in that fluid. If the 
breathing liave only been imperfect, the lungs 
will float or sink according as a greater or less 
portion of these organs has been penetrated by 
air. On cutting the lungs into pieces, those 
portions into which air has been introduced 
will float, while the re8t«Will sink. rr(.)m these 
facts the general conclusions are, that when tlic 
lungs float, the child has resq)ircd ; wlien they 
sink, that the child has not respired ; when 
portions of the lungs only float, that the respi- 
ration has been partial and imperfect. 

There are, however, several objections to 
this hydrostatic test: (1) tliat a child may not 
have respired, and yet the lungs may float in 
water from having undergone putrefaction ; 

(2) there may be a peculiar emphysematous 
condition of the lungs, which may make them 
float in water, even though respiration has never 
taken place ; (3) the lungs may float in con- 
sequence of artificial inflation. 

The following conclusions have been drawn 
from an examination of the objections to the 
hydrostatic test : — 

(1) That when the lungs float in water, it 
must be fr6m one of four causes: — natural res- 
piration, putrefaction, emphysema, the artificial 
introduction of air. 

(2) As the lungs may float from other causes 
besides respiration, their mere floating is no 
proof that the child has respired. 

(3) As, however, it is possible to discrimi- 
nate between the floating of natural respiration, 
and of that which is the result of .other causes, 
it follows : 

(4) That, with due precautions, the floating 
of the lungs may be depended upon as a decided 
proof that the <^d has respired. 

Another plaas of objections may be thus 

That»^tho«gh the child has 


breathed, yet the lungs, in consequence of 
disease, may have tlieir specific gravity so in- 
creased as to make them sink in water. (2) 
A child may have actually breathed, but yet so 
imperfectly that the lungs shall not have re- 
ceived air sufficient to make them float. From 
these objections it may, therefore, be con- 
cluded — 

(1) That when the lungs sink in water, it 
must be from one or the other of the following 
causes: the total want of respiration, feeble 
and imperfect respiration ; scrnie diseases of the 
lungs rendering them specifically heavier than 
the water. 

(2) As the lungs may sink from other causes 
than tlie absence of respiration, the mere sinking 
is no decisive proof that the child has not res- 
pired. 

(3) As, however, the sinking from the want 
of respiration may be distinguislied from that 
wliicli is the result of other causes, it follows : 

(4) Tlmt with due precautions, the sinking 
of the lungs is a safe test that the child has not 
respired. 

(111.) Tliose deduced from the abdominal 
organs. 

(a) The liver, which is much larger in the 
mature fintus, than it is after respiration has 
taken place. 

(/3) The intestines, in the fietal state, contain 
a dark pitchy nnitter, called the meconium, 
which is evacuated shortly after birtli, when^ 
the child is born alive. 

( y) The bladder anterior to birth contains a 
considerable quantity of urine, which, at va- 
riable perfods after birth, is evacuated. 

It is fi’om all these various proofs of a child 
liaving respired, that the inference of itsliaving 
been born is drawn. To all this, however, a 
capital objection is urged — that a child may 
respire during the birth, aijid yet may die before 
it is fully bom. But it has been inferred ; 

(1) That respiration anterior to fuU birth is 
a rare occurrence. 

(2) That when it does take place, it must be 
under circumstances which give t^ie child the 
best possible chance of being born alive. 

(3) That when a child dlks in this situation, 
the respiration must necessarily be imperfect, 
and therefore it can create no difiSiculty in cases 
Tmere the evidences of perfect respir.ation are 
present. 

(4) That when a child dies in this situation, 
the respiration must, as a matter of course, be 
of short duration, and therefore it can present 
no difficulty ip cases where, from the appearance 
of the umbilical cord, it is .evident that respira- 
tion has been continued for some time. 

Uterine respiration can never become a ques- 
tion in infanticide, for it takes place only under 
circumstances which render manual aid neces- 
saiy to comple:te the (feliireiy* Vaginal res- 
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piration is also so fer similarly circumstanced. 
Kespiration in the passages, as hitherto ob- 
served, takes place only — (1) in delivery by 
the feet, when the whole body but the head is 
.protruded j (2) in natural delivery, either when 
the head is expelled or the body remains in the 
passages ; (8) when before the expulsion of the 
head, and after the rupture of the membranes, 
the hand is introduced to accelerate tedious 
labor. These cases are by no means likely to 
occur in legal medicine. 

The inquiry how long the child had lived, if 
born alive, is important, inasmuch as it enables 
us to ascertain how it compares with the signs 
of deliveiy in the reputed mother. In this 
inquiry no information of any importance can 
be obtained from the respiratory organs. The 
question mainly depends upon prooifs deduced 
from the circulation, and especially from the 
state of the umbilical cord. 

The means by which a child came to its 
death are either : — 

(T.) Criminal, subdivided into — 

(a) The intentional neglect of tying the 
umbilical cord. 

{(i) Exposing a new-born child to the action 
of cold. 

(y) Keeping from the child the nourishment 
necessary for supporting life. 

(5) The .infliction of wounds and injuries of 
various kinds. , 

(c) Asphyxiating a new-born child, or put- 
ting a stop to its respirations, 

(4^) Poisoning. 

(II.) Accidental, as — 

(a) Various causes connected with delivery, 
unconnected with criminal intention. 

(/3) Congenital malforination of certain or- 
gans. 

(y) Various diseases, which may be either 
congenital, or occur immediately alter birth. 

The questions occurring as to the mother are 
two : (1) Has she been actually delivered ? 
(2) Do the signs of delivery in the mother 
correspond as to time, &c., with the appearance 
of the child ? 

The usual defences are, that the woman was 
ignorant of her condition, or l(|borcd under 
puerperal mania.— Med. Jurisp. c. viii. ; 
Taylor^ s Med, Jur. c. xxxviii et seq. ; and Guy's 
Foren. Med. 118, et seq. 

In favorabilibuSymagis attenditurquodprodest 
quam quod nocet. — Bacon. — (In things favored, 
what does good is more regarded than what 
does harm.) 

In favorem libertatis, vel vitsD [Lat] (in 

favor of liberty or life). 

Infectious disorders. It is an indictable 
offence to expose in a public frequented high- 
way a person suffering from an infectious dis- 
order.—-!?. V. VantaMllOy 4k M. 4r S. 73. As 
to precautions against the spread of the plague, 


see 6 Geo. IV* c. 78 ; the cholera, see 2 Wm. fV. 
c. 10, continued by 3 & 4 Wm. IV. c. 75,1)ut 
now expired. As to small-pox, see 3 & 4 Viet. 
c. 29 ; 4 & 5 Viet. c. 82 ; 16 & 17 Viet. c. 100 ; 
and 24 <& 25 Viet. c. 59. 

Infeoffinent, the act or instrument of feoff- 
ment, or investiture, lEynonymous with sasinef 
the instrument of possessioiiii. — Scotch term. 

Inferior courts. They are the court-baron, 
the hundred-court, and county-court ; and also 
all courts of a special jurisdiction. See Court ; 
and 3 St. Com. 390, et seq. ; and 4 Ibid. 410. 

Infeudation, the placing in possession of a 
freehold estate; also the granting of tithes to 
mere laymen. 

In fietione juris semper aequitas existit.—-\l 
Co. 51. — (In the fiction of law there is always 
equity.) See this maxim illustrated in Add. 
on Contracts j 61. 

In fieri [Lat.J (in the course cf accomplish- 
menty. 

Infiht, or Insocna, violence committed on a 
person by one inhabiting the same dwelling. 

Infinitum in jure reprobatur. — 9 Co. 45. — 
(Infinity is reprehensible in law.) 

In formfi pauperis (in the character of a 
pauper). Every poor person, who may have 
cau.se of action, is entitled to have writs accord- 
ing to the nature of the case, without paying 
the fees thereon, and the judges may assign him 
counsel and attorney, who, together with the 
oflicers of the court, act gratis. The party 
applying must swear that he is not worth 5^ 
excepting his wearing apparel and the matter 
involved in the cause. C^is discretionary in- 
dulgence is confined to plaintiffs at common 
law, and is not granted to defendants in civil 
actions, but is extended to defences in prosecu- 
tions. A plaintiff must have a counsel’s cer- 
tificate of good cause of action. 

No person shall be admitted to sue in formA 
pauperis unless the case laid before counsel for 
his opinion, and his opinion thereon, with an 
affidavit of the party or his attorney, that the 
same case contains a full and true statement of 
all the material facts, to the best of his know- 
ledge and belief, shall be produced before the 
court or judge to whom application may be 
made ; and no fees shall be payable by a pauper 
to his coimsel and attorney, nor at the ofilces^ 
of the masters, or associates, or at the judges*^^ 
chambers, or elsewhere, by reason of a verdict 
being found for such pauper, exceeding five 
pounds. — 121 r. H. T. 1853. 

Where a pauper omits to proceed to trial, 
pursuant to notice, he may be called upon by 
rule to show cause why he should not pay 
though he has not been dispaupered, and '^hy 
all further proceedings should not be Stayed 
until such costs shall ^ paid.— >122 i. 

A person admitted to sue tVt form& pauperis 
shall not in any case be entitled to costs frotti . 
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the oppodte party, unless by order of the court 
or h judge. — 28 r. T. T, 1853; 2 Chit. Arch. 
PrcKi. by Prm. 1277. 

Tn equity a pauper, under the circumstances 
above stated, will be admitted to sue, and also to 
be sued, in fonnd pauperis. — Smi. Ch. Pr. 

779. 

A person desirous of prosecuting a suit in 
Jbrmd pauperis y in the Divorce or Probate 
Courts, must obtain counsel’s opinion that he has 
reasonable grounds for asking relief, and then 
obtain the order of the judge, upon the pro- 
duction of the case and opinion, with an affi- 
davit that the case contains all the material 
facts, and that the applicant is not worth 25/. 
after payment of debts, except wearing apparel. 
A pauper not proceeding to trial pursuant to 
notice, may be called upon to show cause why 
he ^ould not pay costs, proceedings to be 
stayed in the mean time. — 21 & 22 Viet. c. 85, 
s. 54 ; Orders 42., 43, & 44 ; Proh. RuleSy' 
Con. Bus. 23 & 24. 

Informality, want of legal form. 

Information, an accusalion, or complaint; 
also, communicated knowledge. 

Information in Chancery. Where a suit is 
instituted on behalf of the Crown or Govern- 
ment, or of those of whom it has the custody 
by virtue of its prerogrfftve (such as idiots and 
lunatics), or whose rights are under its par- 
ticular protection (such as tlie objects of a 
public charity), the matter of complaint is 
offered to the court by way of information by 
the attorney or solicitor-general, and not by 
way of petition. When a suit immediately 
concerns the Crown or Government alone, the 
proceeding is purely by way of information, 
but where it does not so immediately, a relator 
is appointed, who is answerable for costs, &c. ; 
and if he be interested in the matter, in con- 
nection with the Crown or Government, the 
proceeding is then by information and bill. 
Informations differ from bills in little more 
than name and form ; and the same rules are 
■ substantially applicable to each. — Story's Eq. 
Plead. 5. 

A Crown information filed in the Court of 
Exchequer is a suit for recovering money or 
otlier chattels, or for obtaining satisfaction, in 
damages, for any personal wrong committed in 
the lands or other possessions of the Crown. 
It is instituted to redress private wrongs, while 
criminal informations are resorted to to punish 
public wrongs, or heinous misdemeanors. See 
Ex OFFICIO INFORMATIONS. The most usual 
Exchequer informations are in cases of intru- 
sioHy for trespasses on Crown lands ; debty for 
Crown monies due upon breaches of penal 
statutes ; and, in reniy when any goods are sup- 
’ posed to become the property of the Crown, no 
iDne claiming them, as treasure-trove, wrecks, 
and estray8.-»<^ Step. Com. 82. 


Information of quo warranto. See Quo 

WARRANTO, 

Information, in the Scotch law, is a written 
pleading, ordered by the lord ordinary, when 
he takes a cause to report to the lower house. 

Informatus non sum (7 am not informed, 
or, I have no instructions'). 

Informer, a person who prosecutes those 
who break any law or penal statute. See Qui 

TAM. 

Infortunium, homicide per, where a man 
doing a lawful act, without any intention of 
hurt, unfortunately kills another. See Homi- 
cide. 

Infra annum luctus {within the year of 
mourning). 

Infringement [fr. infringe , Lat., to break], 
breach or violation, applied to the breach of a 
law, or violation of a right, as of copyright 
or patent right. 

Infugare, to put to flight. 

Infula, a coif, or a cassock. 

Inge, meadow, or pasture. 

Ingenuitas, liberty given to a servant by 
manumission. 

Ingenuitas reg^i, the commonalty of the 
kingdom. 

In gremio legis [Lat.] (m the bosom or pro- 
tection of the law). 

Ingress, Egress, and Regress, free entry 
into, going forth of, and returning from a 
place. 

Ing^essu, an abolished writ of entry. It 
was also called praecipe quod reddat. 

Ing^essus, the relief which an heir at full 
age paid to the head lord for entering upon the 
fee, &c. — Blount. 

In gross. See Gross. 

Ingrossator magni rotuli, clerk of the pipe ; 
an exchequer officer. 

Ingrossing, writing the fair copy of a deed 
or instrument for the formal execution of it 
by the parties thereto. See Engrossing. 

Inhabitant, a dweller or householder in any 
place. 

In hceredes non solent transire actiones quoe 
poenales ex maleficio sunt . — 2 Inst. 442. — 
(Penal actiqps, arising from anything of a 
criminal nature, do not pass to heirs.) 

Inheritance, a perpetual or continuing right 
to an estate, invested in a person and his heirs. 
See Canons of Inheritance ; Estate. 

Inhibition, a writ to forbid a judge’s pro- 
ceeding in a cause that lies before him. It 
generally issues out of a higher court to an 
inferior, and is similar to a prohibition. 

In the Scotch law, a process to restrain the 
sale of land in prejudice of a debt; also a writ 
to prohibit credit being given to a man’s wife. 

In his quae de jure coanmuni omnibus conce- 
duntur, consuetude alicujus patrics vel loci non 
est alleganda.’^ll Co. 85. — (In those things 
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which by common right are conceded to all, the 
custom of a particular district or place is not 
to be alleged.) 

Inhoo, or Ijihoke [fr. within, and hoks^ 
a comer], any corner or part of a common 
field ploughed up and sowed with oats, &c. and 
sometimes fenced in with a dry hedge, when 
the rest of the field lies fallow. — Kenn, Glos. 

Jniquum est altos pemiitterey alios inhibere 
mercaturam. — 3 Inst. 181. — (It is unjust to per- 
mit some, and to prohibit others, to trade.) 

Iniquum est aliquem ret sues esse judicem. 
In proprid causd nemo judex^ — 12 Co. 13. — 
(It is unjust for anyone to be judge in his own 
case. No one should be a judge in his own 
cause.) 

Iniquum est ingenuis hominibus non esse libe- 
ram rerum suarum alienationem. — Co. Litt. 
223. — (It is unjust for free men not to have 
the free disposal of their own property.) 

Initialia testimonii. Before examining a 
witness in chief, in Scotland, he is first exam- 
ined as to his disposition, whether he bear ill- 
will to either of the jmrties, or has been 
prompted what to sjiy, or has received any 
bribe. It is somewhat similar to our voir dire^ 
which see. 

Initials, the first letters of names. By 3 & 
4 Wm. IV. c. 42, s. 12, in ail actions upon 
bills of exchange, promissory notes, or other 
written instruments, any of the parties to 
which arc designated by the initial letter or 
letters, or some contraction of the Christian or 
first name or names, it shall be suHicient to 
designate such persona by the same initial letter 
or letters, or contraction of the Christian or 
first name or names, instead of stating them in 
full. ^ ^ 

Initiate, tenant by emrtesy^ the husband is 
so called, when a child is born, capable of in- 
heriting the land subject to his courtesy. 

In invitlim [Lat.], against an unwilling 
party. 

In judiciis minori succurritur. — Jenk. Cent. 
146. — (In judicial affairs a minor is protected.) 

In judicio non creditur nisi juratis.’—Cro. 
Car. 64. — (In judgment nothing is believed 
except upon oath.) 

Injunction, the Court of Chancery’s discre- 
tionary process of preventive and remedial 
justice ; an interdictory writ, whereby a person 
is required to refrain from doing a specified 
meditated wrong, the wrong, however, not 
amounting to a crime. It is either (I.) pro- 
visional or temporary until the coming in of 
the defendant’s answer, or until the hearing of 
the cause, or until the chief clerk has made his 
certificate — which is subdivided into (a) com- 
vnon^ granted on defeult, and (^) special^ 
granted upon particular grounds ; or (II.) per- 
petual^ i. e. forming part of a decree made at a 
hearing upoh the merits whereby the defendant 
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is perpetually inhibited from the assertion of a 
right, or perpetually restrained from tho> com- 
mission of an act, contrary to equity and good 
conscience. 

So numerous are the instances for which an 
injunction will be granted, that only the prin- 
cipal of them can be here pointed out. See for 
more detailed information, Eden on Injunc- 
tions \ 2 Sto. Eq. Jurisp, c. xxiii. ; 3 Chit, Eq^ 
Ind. by Mac. 2232—2297, and the recent 
Chancery Practices of Daniel and Smith. 

A common injunction has for its object the 
staying of a suitor from his civil proceedings 
at common law. 

The following are cases in which it will be 
granted : — 

Suppose an executor or administrator is in 
possession of abundant assets to pay all the 
debts of the deceased, and by an accidental 
fire a great portion of them is destroyed so that 
the estate becomes insolvent j he might be sued 
by a creditor at law, and the loss of the assets 
by accident would be no defence, for being 
once chargeable with the assets at law he is for 
ever chargeable, notwithstanding any inter- 
vening casualties. Equity will restrain such 
proceedings at law. 

Again, if a person sued for a debt of long 
standing which has b^n paid, is unable after 
due search to find a receipt or release which 
would have established that fact, and judgment 
is obtained against him, and afterwards the 
receipt is unexpectedly found, either in his own 
possession or in that of a third person, equity 
would in such a case afford relief by a per- 
petual injunction. 

Again, where a judgment has been obtained 
at law by fraud for a sum larger than is justly 
due, upon the understanding that a certain 
set-off should be allowed and deducted, equity 
will not hesitate to restrain execution upon the 
judgment to the extent of such set-off. 

Equity will also interpose to restrain pro- 
ceedings at law for the recovery of penalties. 
A common instance of this species of relief is 
that which is given against a clause of re- 
entry in a lease for non-payment of rent.— 
4 Geo. II. c. 28, ss. 2, 3 ; and see The Com- 
mon Law Procedure Act, 1852, ss. 210, 211, 
212 . 

Where the rights of a party are wholly equi- 
table in their own nature, or are incapable, 
under the circumstances, of being asserted in 
a court of law, an injunction will be granted, 
as upon the application of a tenant holding 
under an agreement for a lease, to restrain the 
landlord from proceeding against him in eject- 
ment. And this upon the common equity, 
that the tenant is entitled to a specific per- 
formance of the agreement by the execution of 
a lease. So if a trustee, in violation of his 
trust, brings an ejectment to oust the possession 
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of the cestui que trust of an estate to the be- 
neficial enjoyment of which he is entitled, an 
injrinction will go against him. 

Another instance of interposition against 
the prosecution of a legal right, is, where 
there has been a decree in equity, for the 
administration of assets to pay debts. The 
decree is considered as in the nature of a 
judgment for all the creditors, and, therefore, 
if subsequently to it a creditor sue at law, 
the court, in the aasei'tion of its jurisdiction, 
will restrain him by injunction (which is in 
this case special), from proceeding after he 
has been served with notice of jthe decree. See 
the principle of the doctrine and a summary 
of the mischief which it is designed to prevent 
in Me the Royal British Bank^ 5 W. i?. Gl, 
V. C. K. (185G). If the action have been com- 
menced before bill filed, the creditor will be at 
liberty upon discontinuing the action to prove 
the costs as a debt under the decree; and, 
until notice, the party seeking to restrain the 
creditor must pay the costs occasioned by not 
having given notice, and suffering the creditor 
to go on ; but after notice tlie creditor cannot 
have any costs. 

An injunction will be granted against a 
party who attempts to enforce a judgment at 
law which has been satisfied. Where a creditor 
is suing a shareholder of a company at the 
instigation of the directors, being anxious to 
Inake the shareholders contribute, an injunction 
will issue on the ground that it was not the 
unbiassed action of the creditor, but rather the 
indirect proceeding of tlie co-shareholders. 
Beck V. Dean, 5 W. R. lOG, V. G. W. (185G). 
A legatee who has mortgaged his legacy will 
be enjoined from suing the executors for it in 
the county court, and the fund will be ordered 
to be brought into court. — Neighbour v. Brown, 
M. R. 26 L. J. Ch. 670 (1858). 

In short, wherever a person is unconscien- 
tiously attempting to make a court of law an 
instrument of injustice, equity will restrain liis 
proceedings, either totally or partially, even 
though they have .gone on to judgment. 

The injunct ’on may, upon a proper case being 
presented to the court, be granted at any stage 
of the proceedings at law. Thus an injunction 
will be granted to stay trial : after verdict to 
stay judgment ; after judgment to stay execu- 
tion ; after execution to stay the money in the 
han^ of the sherifij in a case of a Ji. fa., or 
to stay the delivery of possession, in case of a 
writ of ha. fa. po. 

The injunction is called common when it is 
obtained upon an ex parte case supported by 
affidavit, defendant not having appeared to or 
answered the bill; all other injunctions are 
called speciaL 

Proceedings in the ecclesiastical courts will 
,li(6 j(estramed^U|>on f^pecial application whore- 


ever those courts attempt to enforce a trust, 
or anything in the nature of a trust. 

Wherever parties are resident within a 
country, the courts of such country have fiill 
authority to act upon them personally with 
respect to the subject of suits in another coun- 
try, as the ends of justice may require ; and 
with that view to order them to take, or to 
omit to take, any steps or proceedings in any 
court of justice, whether in the same country 
or in any foreign country. 

A special injunction will be granted to stay 
waste. See Waste. 

In all cases in which a bill for an injunction 
will lie, equity, upon the principle of preventing 
multiplicity of suits, will compel an account of, 
and sjitisfaction for, waste or damage already 
committed, as consequential to the injunction. 

Purpresture or pourpresture, which is any 
encroachment upon the royal demesne lands, 
will be restrained upon an information at the 
suit of the attorney -general. 

► When both parties to a suit in a foreign 
country are resident within another country, 
the courts of equity of the latter may act in 
personam upon those parties, and direct them 
by injunction to proceed no further in such 
suit, or to take certain steps in such suit as the 
ends of justice may require. 

As to nuisances. Amongst the public nui- 
sances, which will be restrained either upon 
information or at the suit of a private person, 
who is immediately grieved by them, may be 
enumerated all obstructions to highways and 
bridges, public rivers and harbours, and in gene- 
ral everything that renders the enjoyment of life 
and property hazardous and uncomfortable. In 
the case of a private nuisance, there must be such 
an injury as from its nature is not susceptible 
of being adequately compensated for by damages 
at law, or such as from its continuance or per- 
manent mischief must occasion a constantly 
recurring grievance, which cannot be otherwise 
adequately prevented than by an injunction ; 
as where the injury is irreparable, or where 
injury to health or trade, destruction of the 
means of subsistence, or permanent ruin to 
property, may or will ensue from the wrongful 
act, e. g. the darkening or obstruction of 
ancient lights of a dwelling-house, the blopking- 
up of watercourses, the diversion of streams 
from mills, the back fiowage off mills, the 
pulling down of the banks of rivers, arid thereby 
exposing adjacent lands to inundation, or 
neighboring mills to destruction, &c. 

The piracy of a copyright, or ffie invasion of 
a patent, can be restrained, and the court will 
direct an account of the books printed, and the 
profits made by the infi'inger. 

A special injunction may be obtained to re- 
strain the following acts : — The publication of 
letters, for the writer of a letter has a joint pro- 
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petty in it with the person to whom it isaddressed, 
the receiver having only a special property in 
it ; it is a gift to him for the purpose of read- 
ing and keeping, but ultra the purposes for which 
it was sent, the property of the letter remains 
in the sender, and therefore cannot be published, 
either for profit or otherwise, without the 
writer’s consent ; — the improper use by one man 
of the trade-marks or name of another person, for 
to use names, marks, letters, or other indiduy 
by which purchasers may be induced to believe 
tliat the goods are the manufacture of another 
person, cannot be allowed ; and an alien will 
be protected in the use of his trade-mark, 
although it is applied to goods not usually sold 
by him in this country (the Collins Ccmpany 
V. ReeveSy 28 Law. J. Ch. 5C) ; — the disclosure 
of secrets, acquired in the course of a confi- 
dential employment; — the alienation of pro- 
p^ty; — the negotiation of bills of exchange 
and promissory notes, obtained by fraud or 
collusion ; — the unjust transfer of stock ; — the re- 
ceipt of dividends; — the sale of specific chattels; 
the vexatious alienation of real proj)erty pen- 
dente lite'y — the sale of trust property ; — the sale 
of equitable property of wives by liusbands ; — 
tJie presentation to a benefice ; — theappointment 
of a minister to a dissenting chapel ; — the in- 
dorsement of the registry or tlie sailing of a 
sliip ; — the removal of timber ; — tlie breach of 
covei ants ; — to protect a ward of court from re- 
moval, marriage, or improper influence; — the 
unconscientious setting up of a legal title ; — a 
partner intermeddling with the partnership 
effects, as by accepting or negotiating bills in 
the name of the partnership for his own private 
purposes, or from attempting unjustly to dis- 
solve the partnership ; — a solicitor attempting 
to give up one party in order to act for another 
party in a suit; — and lastly, railways have given 
rise to many questions as to the duty of equity 
to interfere, and prevent mischiefs to private 
property by an excess, or abuse, or misjipplica- 
tion of the corporate powers of the companies. 

The practice of the Court of Chancery with 
respect to injunctions for the stay of proceed- 
ings at law is now, so far as the nature of the 
case will admit, assimilated to the practice 
with respect to special injunctions generally, 
and such injunctions may be granted upon 
interlocutory applications, supported by affi- 
davit, in like maqner as other special injunc- 
tions are granted. The 21 & 22 Viet. c. 27, 
empowers the Court of Chancery to award 
damages to an injured party, even in addition 
to or in substitution for an injunction. See 
Smi. Ch. Pr. 745. 

The legislature has empowered the superior 
Wurts at common law to grant injunctions in 
^^tain cases by the following statutes 
\^The Patent Law Amendment Act, 1852, 
15 <& 16 Viet. c. 83, s. 42, enacts, that in any 


action in any of Her Majesty’s superior courts 
of record at Westminster and in Dublin for the 
infringement of letters-patent, it shall be law- 
ful for the court in which such action is pend- 
ing, if the court be then sitting, or if the court 
be not sitting, then for a judge of such court 
on the application of the plaintiff or defendant 
respectively, to make an order for an injunc- 
tion, inspection, or account, and to give such 
direction respecting such action, injunction, 
inspection, and account, and the proceedings 
therein respectively, as to such court or judge 
may seem fit. 

This section gives the courts of common law 
the siiine power witli respect to injunction, in- 
spection, and account as the Court of Chancery. 
The Queen’s Bench, upon application after 
verdict and damages recovered, refused to 
order an account of goods sold, in infringement 
of a patent previously to the bringing of the 
action, as tlie damages, though nominal in 
amount, must be taken to cover all loss pre- 
viously incurred by the plaintiff ; but made an 
order for an account of profits accruing after 
the action was brought, and for payment of the 
amount to the plaintiff. 

The Bail way and Canal Traffic Act, 1854, 
17 & 18 Viet. c. 31, empowers the Court of 
Common Pleas, on summary application, to 
enjoin railway or canal companies impeding or 
delaying the fiicility of receiving or forwarding 
traffic. See the Common Law Procedure Act, 
1852, s. 226, and Cohbeitv. Ludlaniy 11 Exch. 
446 (1855), as to rendering injunctions more 
effectual. 

By the Common Law Procedure Act, 1854, 
and 17 & 18 Viet. c. 125, it is provided, that 
in all cases of breach of contract or other 
injury, where the party injured is entitled to 
maintain and has brought an action, he may 
claim a ^vrit of injunction against the repetition 
or continuance of such breach of contract or 
other injury, or the committal of any breach of 
contract or injury of a like kind, arising out of the 
same contract, or relating to the same property 
or right ; and he may also in the same action 
include a claim for damages or other redress 
(s. 72). 

The writ of summons in such action is to be 
in the same form as the writ of summons in 
any personal action, but on eveiy such writ 
and copy thereof there is to bo* endorsed a 
notice that in default of appearance the plaintiff 
may, besides proceeding to judgment and «e- 
cution for damages and costs, apply for and 
obtain a writ of injunction (s. 80). 

The proceedings in such action are to be the 
same, as nearly as may be, and subject to the 
like control, as the proceedings in an action to 
obtain a mandanvus under the provisions con- 
tained in the act (ss. 68-77) ; and in such 
action judgment may be giv^ that the writ of 
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injunction do or do not issue, as justice may 
require ; and in case of disobedience such writ 
of injunction may be enforced by attachment 
by the court, or, when such courts sliall not 
be sitting, by a judge (s. 81). 

It shall be lawful for the plaintiff at any time 
after the commencement of the action, and 
whether before or after judgment, to apply ex 
parte to the court or a judge for a writ of in- 
junction to restrain the defendant in such action 
from the repetition or continuance of the 
wrongful act or breach of contract, or injury 
of a like kind, arising out of the same contract, 
or relating to the same property or right ; and 
such writ may be granted or denied by the 
court or judge upon such teims as to the dura- 
tion of the writ, keeping an account, giving 
security, or otherwise, as to such court or judge 
shall seem reasonable and just, and in case of 
disobedience such writ may be enforced by 
attachment by the court, or when such court 
shall not be sitting, by a judge. Any order, 
however, for a writ of injunction made by a 
judge, or any writ issued by virtue thereof, 
may be discharged, or varied, or set aside by 
the court, on application made thereto by any 
party dissatisfied with such order (s. 82). 

Injure^ non retnota causa sed proxima spec- 
tatur, — Bacon, — (In law, the proximate, and 
not the remote cause, is regarded.) 

Injuria Jit ei cui convicium dictum est, vel de 
eo factum cai'inen famosum. — 9 Cro. GO.— (An 
injury is done to him to whom a reproachful 
thing is said, or concerning whom an infamous 
song is made.) 

Injuria illata judici^ sett locum tenenti regis, 
videtur ipsi regi illata^ maxime si Jiat in exer- 
centem officii, — 3 Inst. 1. — (An injury offered 
to a judge, or person representing the king, is 
considered as offered to the king himself, espe- 
cially if it be done in the exercise of his office.) 

Injuria non excusat injuriam, — (A v/rong 
does not justify a wrong.) See Q K. ^ B. 47. 

Injuria non praesumitur. — Co. Litt. 232. — 
(Injury is not to be presumed.) 

Injuria propria non cadet in henejicium fa- 
cientis, — (No one shall profit by his own 
wrong.) * 

Iiyury, any wrong or damage done to an- 
other, either in his person, rights, reputation, 
or property. 

Inlagare, to admit or restore to the benefit 
of the law ; to in-law, or render law-w'orthy. 

Inlagary, or Inlagation, a restitution of an 
outlaw to the protection and benefit of the law. 

Inlagh, a person within the law’s protection, 
contrary to utlaghj an outlaw. 

Inland, demine land ; that which was 
let to tenants, being denominated outland (ut~ 
land). 

Iidand Bill of Ezchango, a bill which is 
. |>ayable in the country where it. is drawn. , Its 


use in England was not resorted to until the 
reign of Charles II. See Foreign Bill. 

Inland Trade, trade wholly carried on at 
home, as distinguished from Commerce, which 
see. 

Inlantal, Inlantale, demesne or inland, op- 
posed to delantalf or land tenanted. 

Inleased, insnared. 

Inlegiare, to admit a person to the protec- 
tion of the law, after undergoing a legal punisli- 
ment for a delinquency. 

In limine {at the outset). . 

In loco parentis {in the place of a parent). 

In majors summd continetur minor . — 5 Co. 
115. — (A less sum of money is contained in a 
greater.) 

In maximd potentid minima licentia. — Hob. 
159. — (In the greatest power there is the 
smallest license.) 

Innamium, a pledge. « 

Innings, lands recovered from the sea ; when 
rendered profitable they are termed gainage 
lands. 

Innocent conveyances, a covenant to stand 
seised, a bargain and sale, and release, so called, 
because since they convey the actual possession 
by construction of law only, they do not confer 
a larger estate, in property, than the person con- 
veying possesses, and therefore, if a greater in- 
terest be conveyed by these deeds, than a person 
has, they are only void pro tanto, for the excess. 
But a feoffment was a tortious conveyance, and 
therefore, under such circumstances, would have 
been void altogether, and produced a forfeiture. 
But by the 4 th sec. of the 8 & 9 Viet., c. 106, a 
feoftipent made after October 1, 1845, shall 
not have any tortious operation. It is therefore 
an innocent conveyance. See Bhillips v. 
PhiUijys^ 8 Jurist. {N. S.) 145. 

Innominate contracts, those which had no 
particular names, as peimutation and transac- 
tion. — Civ. Law. 

Innonia, an inclosure. 

Innovation, an exchange of one obligation 
for another, so as to make the second come in 
place of the first. — Scotch term. 

Innoziare, to purge one of a fault and make 
him innocent. 

Innkeepers, proprietors of common inns for 
the accommodation of travellers in general. 

All persons are deemed innkeepers who keep 
houses where a traveller is furnished with every 
thing which he has occasion for whilst on his 
way. They are bound to take in all travellers 
and wayfaring persons, and to entertain them, 
if they can accommodate them, for a reasonable 
compensation, provided they behave themselves 
properly, &c. ; and they have a lien upon the 
gopds of their guests for board and lodging, &c. ; 
but tlie lien does not extend to their persons, or 
personal clothing in actual wear. Guests are 
those who are bond fide travelling, and not mere 
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neighbors and ii'iends who visit the house oc- 
casionally. By the common law, innkeepers are 
bound to take not merely ordinary care but un- 
common care of the goods, money, and baggage 
of their guests; and they are responsible for the 
acts of their servants and domestics, as well as for 
the acts of other guests. They are only liable 
for the goods brought within their inn, but the 
goods need not be delivered to the innkeeper, 
nor is it necessary to give him actual notice 
that they are in the inn. An innkeeper cannot 
exonerate himself from liability, save by positive 
proof that there was n# default or negligence in 
him or his servants ; but if a guest take upon 
himself exclusively the custody of his own goods, 
or has, by his own neglect, exposed them to 
peril, he exonerates thereby the innkeeper from 
liability. — Stort/s J^atl. 470] Calf/e' s case^ S 
Hep. 32, and 1 Smith, L. C. 

^he liability of innkeepers at the common 
law having been found to pi’ess hardly upon 
them, by 26 & 27 Viet. c. 41, ‘An Act to 
amend the law respecting the Liabilities of Inn- 
keepers, and to prevent certain frauds upon 
them,’ it is enacted that no innkeeper shall, 
after the passing of this act, be liable to make 
good to any guest any loss or injury to goods 
or property brought to his inn not being a horse 
or other live animal, or any gear appertaining 
thereto, or any carriage, to a greater amount 
than the sum of 30^., except in the following 
cases ; — 

1. Where such goods or property shall have 
been stolen, lost, or injured, through the wilfcl 
act, default, or neglect of such innkeeper, or 
any servant in his employ. 

2. Where such goods or property shall have 
been deposited expressly for safe custody with 
such innkeeper. 

Provided always, that in the case of such 
deposit it shall be lawful for such innkeeper, if 
he think fit, to require as a condition of his 
liability, that such goods or property shall be 
deposited in a box or other receptacle fastened 
and sealed by the person depositing the sjime 
(s. 1). If any innkeeper shall refuse to receive 
for safe custody, as before mentioned, any 
goods or property of his guest, or if any such 
guest shall, through any default of such inn- 
keeper, be unable to deposit such goods or 
property as aforesaid, such innkeeper shall not 
be entitled to the benefit of this act in respect 
of such goods or property (s. 2). Every inn- 
keeper shall cause at least one cf)py of the 1st 
section of this act, printed in plain type, to be 
exhibited in a conspicuous part of the hall or 
entrance to his inn, and he shall be entitled to 
the benefit of this act in respect of such goods 
or property only as shall be brought to his inn, 
while such copy shall be so excited (s. 3). 
Except where the nature of the provision or 
the' context of the act shall exclude such con- 


nm 

struction, the word* * inn ’ shall mean any 
hotel, inn, tavern, public-house, or other place 
of refreshment, the keeper of which is now by 
law responsible for the goods and property of 
his guests; and the word ‘innkeeper’ shall 
mean the keeper of any such place (s. 4). 

Innotesoimns [fr. innotesco, Lat., to make 
known], a kind of letters-patent. 

In novo cam, novum remedium apponendum 
est. — 2 Inst 3. — (A new remedy is to be ap- 
plied to a new case.) 

Inns of Chancery, so called, perhaps, be- 
cause anciently inhabited by such clerks as 
chiefly studied, the framing of writs, which 
regularly belonged to the cursitors, who were 
officers of the Court of Chancery. There are 
nine of them, which are appendages to the inns 
of coiu’t, viz. : Clement’s, Clifford’s, and Lyon’s 
Inn.s, belonging to the Inner Temple ; Fur- 
nival’s, Thavies’, and Symond’s Inn to Lincoln’s 
Inn ; New Inn to the Middle Temple ; and 
Barnard’s and Staples’ Inn to Gray’s Inn. 
These were formerly preparatory colleges for 
young students, and many were entered in 
them before they were admitted into the inns 
of court. See 3 Hep. Pref. 18. 

Inns of Court. There are four of them, 
exercising the right of admitting persons to 
practise at the bar-^the Inner Temple, the 
Middle Temple, Lincoln’s Inn, and Gray’s Inn. 
2 Peeves, 360 ; 3 Hep. Pref. 18. No means 
of obtaining that rank exists, but that of be- 
coming enrolled as a student in one or other of 
these inns, and afterwards applying to its 
benchers for a call to the bar. 

By orders of the several societies of Lincoln’s 
Inn, the Middle Temjile, the Inner Temple, and 
Gray’s Inn, the following report has been 
adopted, and directed to be carried into efiect ; 
and the regulations therein suggested are now 
the rules of the four inns of court. 

1 . That the four inns of court shall act in 
concert with each other in the joint establish- 
ment and maintenance of an uniform system for 
the legal education of students before admission 
to the bar. 

2. That a standing committee or council be 
established, to consist of eight benchers, two to 
be nominated by each of the inns of court, and 
of whom four shall be a quorum. The members 
shall remain in office for two years, and each 
inn shall have power to fill up any vacancy that 
may occur in the number of its nominees during 
that period. To this council shall be entrusted 
the power and duty of superintending the whole 
subject of the education of the students, and of 
arranging and settling the details of the several 
measures which may be deified necessary to be 
adopted. 

3. That for the purpose of afibrding to the 
students the means of obtaining instrttction and 
guidance in their legal studies, .five readerships 
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or professorships shall bfe established, which 
shall consist of the three readerships already 
established by the societies of the Middle 
Temple, the Inner Temple, and Gray’s Inn— 
viz. on jurisprudence and the civil law, the law of 
real property, and the common law— and also 
of a reader on equity to be named by the 
society of Lincoln’s Inn, and of a readership 
on constitutional law and legal history to be 
founded by the four societies jointly. The 
readers shall be apjwinted for a period of three 
years, and the reader on constitutional law and 
legal history shall be chosen by the standing 
council. 

4. That the duties of the readers (subject to 
regulation by the standing council) shall consist 
of the delivery of three courses of lectures in 
each year, of the formation of classes of students 
for the purpose of giving instruction in a more 
detailed and personal form than can be supplied 
by general lectures, and of affording to students 
generally advice and directions for the conduct 
of their professional studies. 

5. That the four inns of court shall form a 
common fund by annual contributions, tho 
amounts of which shall be mutually agreed on, 
and out of which fund shall be drawn the sti- 
pends to be assigned to the readers, and such 
studentships as shall fronff time to time be con- 
ferred upon students. 

6. That the lectures and classes of the 
readers shall be open to the students of all the 
societies without distinction, subject to tho 
payments of such fees as arc hereinafter di- 
rected. 

7. That the stipend of each reader shall be 
three hundred guineas per annum, and such 
stipends, and also the expense of the student- 
ships, shall be wholly defrayed out of the com- 
mon fund, to be raised by the contributions of 
tho several societies. 

8. That each student shall on admission pay 
a sum of five guineas, which shall entitle him 
to attend the lectures of all the readers. 

9. That the fund composed of such last-men- 
tioned payments shall be annually divided 
among the five readers equally, in addition to 
their stipends. 

10. That (subject to regulation by the coun- 
cil) every student shall be at liberty to attend 
such class as he may think necessary, upon 
payment of a moderate fee to the reader, but 
care shall be taken by the council that such 
fees shall not in any year exceed the sum of 
three guineas. 

11. That for the purposes of education the 
legal year shall be considered as divided into 
three terms or pwiods : one commencing with 
the Ist of November, and ending on the 22nd 
of (December; the second commencing on the 
11th of January, and ending on the SOth of 
IvCarch ; and the ^ird •commencing on the 15th 


of April, and ending on the 31st of July, subject 
to a deduction of the days intervening between 
the end of Easter and the beginning of Trinity 
Term. 

12. That no student shall be eligible ^to be 
called to the bar who shall not either have 
attended during one whole year the lectures of 
two of the readers, or have satisfactorily passed 
a public examination. 

13. That public examinations shall be insti- 
tuted, to be held three times a year, for the ex- 
amination of all such students as shall be desirous 
of being examined prelfiously to being called 
to the bar, and such examination shall be con- 
ducted by at least two members of the council 
jointly with the five readers, and certificates 
of having honorably passed such exam- 
ination shall be given to such students as 
shall appear to the examiners to be entitled 
thereto. 

14. That such examinations shall be held 
in Michaelmas Term, Hilary Term, and Trinity 
Term. 

15. That as an inducement to students to 
pro})Osc themselv(5s for examination, student- 
ships shall be founded of fifty guineas per 
annum each, to continue for a period of three 
years, and one such studentship shall be con- 
ferred on the most distinguished student at 
each public examination ; and further the ex- 
aminers shall select and certify the names of 
three other students who shall have passed the 
next b(.‘st examinations, and the inns of court 
t#which sTich students belong may, if desired, 
dispense with any terms, not exceeding two, 
that may remain to be kept by such students, 
previously to their being called to the bar. 
Provided that the examiners shall not be obliged 
to confer or grant any studentsliip or certifi- 
cate, unless they shall be of opinion that the 
examination of the students they select has 
been such as entitles them thereto. 

1 6. That at every call to the bar those stu- 
dents who have passed 4i public examination, 
and either obtained a studentship or a certifi- 
cate of honour, shall take rank in seniority 
over all other students who shall be called on 
the same day. 

17. That the standing council shall have 
power to grant dispensations to students who 
shall have been prevented by any reasonable 
cause from complying with all the regulations as 
to the attendance on lectures which shall from 
time to time be establiriied. 

18. That it is expedient that henceforward 
there should be uniformity of usage at the re- 
spective inns of court as to the admission of 
students as members of those societies^ 

19. That it is expedient that no attorney at 
law, solicitor, writer to the signet, or writer to 
the Scotch courts, piuctor, notary public, clerk 
in Chancery, parli^entary agent, or agent in 
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any court original or appellate, clerk to any 
justice of the peace, or person acting in |ny of 
these capacities, and no clerk of or to any bar- 
rister, conveyancer, special pleader, equity 
draftsman, attorney, solicitor, writer to the sig- 
net, or writer of the Scotch courts, proctor, 
notary public, parliamentary agent, or agent in 
any court original or appellate clerk in Chan- 
cery, clerk of the peace, clerk to any justice of 
the peace, or of or to any officer in any court 
of law or equity, or person acting in the capa- 
city of any such clerks, should be admitted a 
member of any of the said societies for the 
purpose of being called to the bar, or of prac- 
tising under the bar, until such person, being 
on the roll of any court, shall have taken his 
name off the rolls thereof, nor until he and 
every other person above named or described 
shall have entirely and bond fide ceased to act 
or practise in any of the capacities above named 
or described, 

20. That it is expedient that no member of 
any of the said societies should be allowed to 
apply for, or take out, any certificate to prac- 
tise, either directly or indirectly, as a special 
pleader, or conveyancer, or draftsman in equity, 
without the special permission of the masters 
of the bench of each society respectively, and tliat 
no such permission should be granted until the 
member applying shall have kept twelve terms. 

21. That such permission should only be 
granted for one year from the date thereof, but 
may be renewed annually by order, as aforesaid. 

22. That it is expedient that no person be 
allowed to obtain any such certificate unless he 
shall have attended such lectures, or passed 
such an examination, as under the preceding 
rules would be necessary to entitle him to be 
called to the bar. 

23. That it is expedient that the following 
forms should be adopted by the said societies 
on applications for admission as members : — 

I, ♦ of 

aged t 

son of of 

, in the county of (add 

father’s profession, if any, and the condition in 
life and occupation, if any, of the applicant) 

, do hereby declare that I 
am desirous of being admitted a member of the 
honorable society of 

for the purpose of keeping terms for the bar, 
and that I will not, either directly or indirectly, 
apply for or take out any certiiicate, to practise 
direedy or indirectly, as a special pleader, or 
conveyancer, or draftsman in equity, without 
the special permission of the masters of the 
bench of the said society. 

And I do hereby further declare that I am 
not an attorney at law, solicitor, a waiter to the 
signet, a writer of the Scotch courts, a proctor, 
a notary public, a clerk in Chancery, a parlia- ‘ 


mentary agent, an agent in any court original 
or appellate, a clerk to any justice of peace, nor 
do I act, directly or inffirectly, in any such 
capacity, or in the capacity of clerk of or to 
any of the persons above described, or as clerk 
of or to any officer in any court of law or 
equity. 

Dated this day of 

(Signature) 

We, the undersigned, do hereby certify that 
we believe the above named ^ to 

bo a gentleman of respectability, and a proper 
person to be admitted a member of the said 
society. 

i Bafristers of 


Approved^ | 


♦ 


Treasurer y or in his absence by two benchers. 

24. That it is expedient that every member, 
of tlie siiid societies should have kept twelve 
tcfrms before being called to the bar,*unless any 
term or terms shall have been dispensed wiwi 
under the Ifith preceding rule. 

25. That it is expedient that every member 
of the said societies should have attained the 
age of twenty-one before being called to the 
bar. 

20. That it is expedient that members of 
s<iid societies, who shall at the same time be 
members of the universities of Oxford, Cam* 
bridge, Dublin, London, or Durham, or of the 
Queen’s University in Ireland, should be en- 
abled to keep terms by dining in the halls of 
thtiir respective societies any three days in each 
term. 

27. That members of the said societies, who 
shall not at the same time be members of the 
sjiid Universities, should be enabled to keep 
terms by dining in the halls of their respective 
societies, any six days in each teim. 

28. That it is expedient that no day’s attend- 
ance in the respective halls should be available 
tor the purpose of keeping term, unless the 
member so attending shall have been present 
at the grace before dinner, during the whole of 
dinner, and until the concluding grace shall 
have been said. 

29. That it is expedient that no member of 
any of the said societies, desirous of being called 
to the bar, should be so called until the name 
and description of such candidate shall have 
been placed upon the screens hung in the halls, 
benchers’ rooms, and treasury or steward’s 
offices, of each society, fourteen days in term 
before such call. 

30. That it is expedient that the name and 
description of every such candidate should be 
sent to the other inns of court, and should also 
be screened for the same space of time in their 
respective halls, benchers’ rooms, and tireasur/ 
or steward’s offices. 
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81. That it is expedient that the above regu- 
lations as to screening names, &c., should be 
applied to members seeking certificates to prac- 
tise as special pleaders, conveyancers, or equity 
draftsmen. 

82. That it is expedient that no call to the 
bar should take place except during term ; and 
that such call should be made on the same day 
by the several societicvs, namely, on the sixteenth 
day of each term, unless such day happen to 
be Sunday, and jn such case on the Monday 
after. 

33. That all the foregoing rules and regula- 
, tions shall come into operation on the first day 
of Trinity Term now next ensuing, and shall 
apply to all persons entering as students on and 
after that day, and also to all existing students 
who shall not by the first day of Trinity Term 
next have kept more than four terms ; but all 
other students shall, if they desire it, be admit- 
ted to the benefit of the lectures and classes, 
and be entitled to submit themselves to the 
public examinations upon the same terms, 
and subject to the same regulations, as are 
hereby made applicable to students entering 
on and after the first day of Trinity Term, 
1852. 

The committee have abstained from framing 
^jjjfey scheme, or making vftiy suggestion as to the 
mes or dues charged by the inns of court to 
their respective members, or the deposits on the 
entrance of students, as they consider that these 
are matters of internal arrangement, which may 
with more propriety be left to the discretion 
and regulations of the societies respectively. 

(^Signed hg the Chamnan and the 
Members of the Committee.) 

Parliament Chamber, Middle Temple: 

Hilary Term 1852. 

InXLTLendo [fr. innuo, hat., to nodj, a word 
used in declarations, indictments, and other 
pleadings, to ascertain a person or thing which 
was named before ; as to say, he {innuendo, i. e. 
meaning the plaintiff) did so and so, when there 
was mention before of another person. 

Jn odium spoliatoris omnia preesumuntur . — 
1 Vern. 19. — (All things are presumed in dis- 
paragement of a despoiler.) 

Inofficious testament, a will not in accord- 
ance with the testator’s natural affection and 
moral duties. — 1 Williams on Executors, 35. 

In Omni re nascitur re^ quee ipsam rem exter- 
minat. — 2 Inst, 15. — (In every thing a thing is 
born which destroys that thing itself.) 

Inops oonsilii {wanting advice)* 

Inordinatus, an intestate. 

In pari delicto, potior est conditio possidentis. 
(In equal fault, the condition of the possessor 
is the more fiivorable.) 

Inpeny and Ou^eny, customary pa 3 rments 
on alienation of tenants, &c. 

In personf^ [Lat.J {against the person). 


In posse {in a state of possibility). 

h^l^ceparatoriis ad judicium favetur actori. 
2 I^. 57. — (In things preceding judgment 
the plaintiff is favored.) 

In preesentid majoris cessat potentia minoris. 
Jenh. Cent. 214. — (In the presence of the 
greater, the power of the lesser ceases.) 

In prsBsenti {at the present time). 

In proprid persond {in onds own proper 
person^. 

Inquest, judicial inquiry. 

Inquest, Coroner'^ s. See Coroner. 

Inquest of office, an inquiry made by the 
king’s (or queen’s) officer, his sheriff, coroner, or 
escheator, virtute officii, or by writ sent to them 
for that purpose, or by commissioners specially 
appointed, concerning any matter that entitles 
the king to the possession of lands or tenements, 
goods or chattels. In order to avoid the pos- 
session of the Crown acquired by the finding of 
such office, the subject may have his petition 
of right, rnonstrans de droit, or traverse, as the 
case may be. — 4 Step. Com. 61. 

Inquilinus, the hirer of a house. — Civil 
Law. 

Inquirendo, an authority given to some offi- 
cial person to institute an inquiry concerning 
the Crown’s interests. 

Inquiry, Court of, sometimes appointed by 
the Crown to ascertain the propriety of resort- 
ing to ulterior proceedings against a person 
charged before a court-martial. — 1 Bl. Com. 
418, note by Mr. Justice Coleridge. 

Inquiry, Writ of, a judicial process addressed 
to the sheriff of the county in which the venue 
in an action is laid, stating the former proceed- 
ings in the action, and ‘ because it is unknown 
whut damages the plaintiff has sustained,’ com- 
manding tlie sheriff that, by the oath of twelve 
honest and lawful men of his county, he dili- 
gently inquire the same, and return the inquisi- 
tion into court. This writ is necessary after 
an interlocutory judgment, the defendint having 
let judgment go by default, to ascertain the 
quantum of damages. As the inquest, however, 
merely informs the court, the court may, in all 
cases, if it please, assess the damages, and there- 
upon give final judgment ; and it is the practice 
in actions upon bills of exchange, promissory 
notes, or bankers’ cheques, to refer it to one of 
the masters to compute the amount of principal 
and interest without a writ of inquiry. If the 
computation of damages be not a mer© matter 
of calculation, the court will not refer it to one 
of the masters, but the plaintiff must sue out 
his writ of inquiry. — 2 Chit. Arch, Prac. by 
Pren. 985. 

Inqiiisitio post mortem {inquest after death). 

Inquisition, inquiry, inquest. 

Inquisitor, ahy officer, as a slieriff, coroner, 
&c., having power to inquire into certain 
matters. 
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• In quo quia delinquit^ in eo da jura aaijpuni- 

endua Co. Litt. 238. — (One who 4||Ps to 

perform the duties of his oiSice oughWo be 
punished, in that office.) 

In re {in tha matter of). 

In rebua mani/estia etratquiauctoritatea legum 
allegat ; quia perspicua vera non aunt probanda. 
5 Go. 67. — (In things manifest, he errs who 
cites legal authorities, because obvious truths 
need not be proved.) 

In rebus quae sunt favorabilia animae^ quamvis 
sunt damnosa rebuSy fiat aliquando extensio 
statuti. — 10 Go. 101. — (In things that are fa- 
vorable to the spirit, though injurious to things, 
an extension of a etatute should sometimes be 
made.) 

In re dubid magis injiciatio quam affirmatio 
intelligenda.-yQodb. 37. — (In a doubtlul case, 
the negative re rather to be understood than 
the affirmative.) 

In rem {against the thing or property). 

In republicd maxime conservanda sunt jura 
belli. — 2 Inst. 58. — (The laws of war are es- 
pecially to be preserved in the state.) 

In restitutioneniy non inpaniam hceres succedit. 
2 Inst. 198. — (The heir succeeds to the resti- 
tution, not to the penalty.) 

In restitutionibus beuignisshna interpretatio 
facienda est. — Co. Litt. 112. — (The most be- 
nignant interpretation is to be made in resti- 
tutions.) 

Inrobnent [fr. irrotulatioy Lat.]. See En- 
rolment. 

Insanity. See Mental Alienation. 

In satisfactionibus non permittitur amplius 
fieri quam semel factum est {quam is probably 
a mistake for quod). — 9 Co. 53. — (In making 
satisfaction, that which has been done once 
ought not to be done again.) 

Inscriptiones, written instruments by which 
anything was granted. 

Inservire, to reduce persons to servitude. 

Insetcinta, an inditch, or grave in a ditch. 

Insidiatores vianim, way-layers. 

Insignia, ensigns or arms. 

InsiUarins, an evil counsellor. 

Insilium, evil advice or counsel. 

Insimnl compntasset {he accounted together)^ 
a writ or action of account which lay for things 
uncertain. 

- Insimnl tennit, a species of the abolished 
writ of formedon, brought against a stranger by 
a co-partner on the ancestor’s possession. 

Insinuatio, registration amongst the public 
records. — Civ. Law. 

In solido, a joint contract. — Ibid, 

Insolvency, the state of a person who has 
not property sufficient for the lull payment of 
Ms debts. The acts for the relief of insol- 
vent debtors, 1 & 2 Viet. c. 1 10, ss. 23—120 ; 
5 & 6 Viet. c. 122 : 7 & 8 Viet. c. ^6 ; 8 & 9 
Viet. c. 127 ; and 10 & 11 Viet. c. 102, were 


repealed by * The Bankruptcy Act, 1861 * 
(24 & 25 Viet. c. 134), s. 230. Insolvent 
debtors are now amenable to the bankruptcy 
laws. As to the law of insolvency, see Shelford 
on Insolvency. 

Insolvent Conrt in India. See 11 & 12 

Viet. c. 21. 

Inspectator, a prosecutor or adversary. . 

Inspection, examination, sight of a thing. 

IVial by Inspection was resorted to when, 
for the greater expedition of a cause, some 
point or issue, being either the principal ques- 
tion, or one arising collaterally out of it, and 
being evidently t)^e object of sense, was decided 
by the judges of the court upon the evidence 
of their own senses. Obsolete. 

Inspection of written documents. Where a 
plaintiff declares ujion a written -instrument 
not under seal, or where an action is founded 
upon such an instrument, the defendant may, 
in general, have a copy of it, by applying to a 
judge at chambers, who will order a copy of it 
to be forthwith delivered to the defendant, and 
all proceedings, in the meantime, to be stayed. 
2 Chit. Arch. Prac. by Pren. 1|^7. 

Also where a defendant is possessed of any 
written instrument, of which it is material that 
a plaintiff should have inspection, a j,udge at 
chambers, under parfftular circumstances, w|||^ 
T>rder that such plaintiff may have leave to 
inspect it ; that the defendant sliall furnish a 
copy of it at the plaintiff’s expense, and that 
the defendant shall produce it at the trial,, if 
called upon to do so, or that he shall produce 
it to the plaintiff’s attorney, in order that he 
may ascertain the names of the witnesses, so 
as to subpoena them. See 14 & 15 Viet. 
c. 99, s. 6 ; 2 Chit. Arch. Prac. by Pren. 1423 ; 
and as to the inspection of records, public books 
and documents, and the rolls of a manor, Ibid, 
1432. 

As to inspection by jury of real or personal 
property, see C. L. P. A. 1854, s. 58 ; and as 
to inspection in an action for the infringement 
of a patent, see 15 & 16 Viet. c. 83, s. 42.— 
2 Chit. Arch. Prac. by Pren. 1435. As to 
inspection of documents in equity, see Sm.. 
Ch. Pr. 528. 

Inspector, an overseer. 

Inspectors of Hines. See 23 & 2L Viet. 
c. 151 ; and 25 & 26 Viet. c. 79 . ^ 

Inspectorship, Deed of an instrument en- 
tered into between an insolvent debtor and his 
creditors, appointing one or more person or 
persons to inspect and oversee the winding-up 
of such insolvent’s affairs on behalf of the 
creditors. 

inspeximns {we have inapectad)^ first 
word of an ancient charter, a royal grant. An 
expinplification of the inrolment of a charter 
or of letters patent is called an inapaximua. 
Co. Litt. 225 b . ; Page's caae^ 5 Rep* 52. 



Installlttioilf the ceremony of inducting or 
inve^ng ^th any charge, office, or rank, as 
the placing a bishop into his see, a dean or pe- 
bendai^ into his stall or seat, or a knight into 
his oraer. 

IDilStalllieilt, a portion of a debt. When a 
debt is divided into two or more parts, payable 
■at different times, each part is called an instal- 
ment, and the debt is said to be payable by 
instalments. It is a frequent condition in 
bonds, warrants of attorney, &c. Also giving 
possession of an ecclesiastical dignity, and is 
correlative to a rector or vicar’s induction to a 
benefice. # 

Instance, that which may be insisted on at 
one diet or course of probation. — Scotch term. 

Instance Court of Admiralty. See Admi- 
ralty. 

Instans est Jinis. unius t&nporis et principium 
alterius. — Co. Litt. 185. — (An instant is the 
end of one time and the beginning of another.) 

Instanter, immediate ; at once. 

Trial imtantei' is had where a prisoner be- 
tween attainder and execution pleads that* he 
is not the san|^ who was attainted. — 4 Step. 
Com. 554. 

When a party is ordered to plead instanter^ 
he must, plead the same day. 

I^Instar dentium [Lat.^ '{like teeth). 

In statu quo {in the condition in which it 
was). 

Instaurum, 'a stock of cattle. 

lustirpare, to plant or establish. 

In stirpes {according to lineage). 

Institor, a consignee or factor ; one who 
superintends the business of a store or shop. 

Institorial power, the charge given to a 
clerk to manage a shop or store. — 1 Bell. Com. 
385. 

Institute, a commentary, a treatise. Also, 
in Scotland, a person to whom an estate is first 
given by destination or limitation. 

Institutes of Lord Coke, four volumes by 
Lord Coke, published a.d. 1628. The first 
volume is a very extensive comment upon a 
treatise of tenures,' compiled b^ Littleton, one 
of the Judges qf the Court of Common Pleas, 
in the reign of Edward IV. This comment is 
a rich mine of valuable common law learning, 
collected and heaped together from the ancient 
reports and year-books, but neatly defective 
in method. It is usually cited by the name of 
Co. Litt. or as 1 Inst. The second volume is a 
comment upon many old acts of parliament, 
without any systematic order ; the third a more 
methodical treatise of the pleas of the Crown ; 
and the fourth an account of the several species 
of courts. These are cited as 2, 8, or 4 ItisU 
without any author’s name. — 1 Bl. Com. 73. 

. li^tituuoil, used in four senses •-r(I) L»ws, 
rites» ceremonies enjoined, by: authority, 
ail ' permanent rules of govem- 


ment. /2) Putting a clerk into'; posseodon of p 

previous to whirii the oaths 
again^jumony and of allegiance and su- 
premacy are to be taken. It is a conveyance or 
commitment of the cure of souls by the bishop 
to the incumbent, whereby the .benefice be- 
comes filled. It is thus p^ormed : the clerk 
kneels before the ordinary or commissary hav- 
ing a deputation for that purpose, whilst he 
reads the words of the institution out of a writ- 
ten instrument, drawn for this purpose, with the 
episcopal seal appended, which the clerk holds 
in his hand during the ceremony. 

The act of presentation only gives the clerk 
a right ad rem^ but institution gives him a right 
in re, when he becomes parson as to the spirit- 
u.ility, and may celebrate divine service, and 
enter on the parsonage house^d glebe, and 
take the profits of the benefice, mough he can- 
not grant, or let, or claim a freehold in them, 
or bring an action for them till induction. 

Institution being given to a clerk, a distinct 
and particular entry of it should be made in 
the public register of the ordinary, that is, not 
only that such a clerk received institution on 
such a day, and in such year, but if the clerk 
were presented, then at whose presentation, 
and whether in his own right or in the right of 
another, and if collated or presented by the 
Crown, then whether /wre pleno or per lapaum 
temporis. This has been the praetice as far 
back as any ecclesiastical records remain, and 
it is of great importance that such entries be 
duly made and carefully preserved, both to the 
clerk, whose letters of institution may be de- 
stroyed or lost, and to the patron, whose title 
may suffer in time to come by the want of 
proper evidence, upon whose presentation it 
was that institution was giY%\\.-...Mirehouse on 
Advow. p. 187. (3) A society for promoting 

any public object, as a charitable or benevolent 
institution. (4) In the civil law, the appoint- 
ment of a debtor as heir, i. e. to cany on the 
legal existence, the persona, of the testator. 

Institiltiones. It was the object of Jus- 
tinian to comprise in his Code and Digest, or 
Pandects, a complete body of law. But these 
works were not adapted to the purposes of 
elementary instruction, and the writings of the 
ancient jurists were no longer allowed to have 
any authority, except so ^ as they had been 
incorporated in the Digest. — Smi. Diet, of 
Antiq. It was, therefore, necessary to prepare 
an elementary treatise, and the Institutes were 
published a month before the Pandects, a.d. 
533, and designed as an elementary introduc- 
tion to .l^;al studjjr {legum cunqhda). The 
work w^ divided mto four books, subdivided 
into titles. ♦ ♦ 

The Institutes are the elements of the Homan 
law, and were composed, at the command of the 
Emperor Justinian, by Trebbnian, Dorotheus, 
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rad Theoidiiln8).:who took th^ fiom the writ* 
ingB of the racieht lawyers, rad chiet^from 
those of G^us, espedally from his Institt^|p and 
his books called Aurmrum (i. e. of important 
matters). 

The Institute are divided into ‘four books, 
each book into several titles, and each title into 
several parts — ^tbe first of which is called 
Principium, and those which follow, paragraphs. 
The first book of the Institutes has twenty- six 
titles, the second twenty-five, the third thirty, 
and the fourth eighteen ; in all ninety-one titles. 
First, it is to be observed tliat the division is 
triple — Persons, Things, and Actions, under 
which the subject matter of the four books of 
Institutes is comprised. The first book treats 
of the Rights of Persons; the second, third, 
and five first titles of the fourth, of Things ; 
and Actions ase the subjects treated of from 
the sixth title of the fourth book to the end. 
The first book treats of Persons, but it is from 
Title III. only ; for the first two, which are by 
way of introduction, explain Justice, Law, and 
Right ; the meaning of the Right or State of 
Persons follows in two divisions, which com- 
plete the remaining part of the first book. 
According to the chief Division of Persons 
treated of from Title III. to VIII. of the first 
book, men are either Free or Slaves. 

The condition of all slaves is the same, but 
it is not so with freemen, of whom some are 
free by birth, others are made so by emancipa- 
tion. 

The second Division of Persons begins at 
Title VIII. of the first book, and is explained 
in the following titles of that book. , It is of 
independent persona, and of such as are under 
the power of another. The power of masters 
over their slaves, and of fathers over their 
children, is first treated of ; after which is 
shown the manner of acquiring paternal power, 
viz., by marriage, legitimation, and adoption, 
and how that power may be lost. 

Title XIII. to the end of the first book treats 
of Pupils, or such as have Tutors ; of Minors, 
or such as have Curatoi’s appointed to them ; 
and lastly, of persons who are of age, subject 
to nobody, and masters of their own actions. 

Tutorship is treated of under three heads: 
(1) the definition or division thereof into tes- 
tamentary, legal, and dative ; (2) the effect 
of the tutorship, which consists in putting 
the pupil uiMer the care of his tutor, so that 
he may do nothing that will bind him, imless 
with the authority of his tutor; (8) the man- 
ner in which tutorships expire. 

In Title XX. matters relating to Curators, 
and in the last three of this book, three things 
common to Tutors and Curators, are treated of. 
These are, the security they are obliged to give 
to indemnify pupils and minorst the la\^l 
causes exempting persons from being tutors or 


curators; rad lastly, those for which they mtsf 
be deprived of their ofilces. 

After Per^s,?]hing8 are treated of, in Title 
I. of the second book to Title VI. of the fourth, 
under three heads— their divisions, the way of 
acquirii^ them, rad the means by which they 
become due to us. 

The divisions rae principally two ; by the 
first. Things are divided into these which belong 
to individuals and those whidh do not; by the 
second they are corporeal or Incorporeal. The 
property in Things is acquired either by ifoe 
Natural Law or by the Civil I,iaw. 

The ways of acquiring introduced by Na- 
tural Law are explained in Title I. of the 
second book. 

Title II. explains the second Dividiott Cf 
Things, which are either corporeal or incorpo** 
real ; and here real or personal serriees, as 
being incorporeal things, are treated of. The 
modes of acquisition Introduced by the Civil 
Law follow ; and the property of Things, ac- 
cording to the Civil Law, acquired either by 
particular or universal title. 

The civil means of acquiring by particular 
title are Adjudication, Usucaption, or Prescrip- 
tion ; and the express provision of the law, 
as where the title to a Thing is derived directly 
from the law, as in Jhe case of a gift by a 
testament, the validity of which was declared 
by the law of the Twelve Tables or a donatio 
mortis causdf or gift in contemplation of death. 

Title VI. treats of Usucaption or just Usur- 
pation and the conditions which it requires, and 
Title VII. of Donations; Titles VIII. & IX. of 
those who have the power of alienation, and of 
those through whom property may be acquired. 

The mode ©f acquiring property in Things, 
according to the Civil Lavv, by universal title, 
are — Inheritance; the Praetorian Succession, 
called Bonorum Possessio ; Acquisition, by 
Adrogation ; the Adjudication of the goods of a 
deceased person in order to make the enfira- 
chisement of slaves effectual ; and the two abro- 
gated Successions per bonorum venditionem^ rad 
eoe Senatiis-Consulto Claudiano. These six 
modes of acquisition occupy from Title X. of the 
second to Title XIV. of the third book. As 
every succession is either testamentary or l^[al, 
and the legal takes place only in default of ihe 
testamentary, the question of Testaments ,taks9 
precedence, and extends from Title X. to the 
end of the second book, and may be redifoed; 
under three principal heads. 

The first relates to the four conditioikS 
quired^ to make a testament valid : vis. 
must be made in the form prescribed tty j^W, 
from which, however, the military tes^i^aeilit 
exempt. (2) The testator must possess 
of making a wilL (8) He must ini^tute 
or disinherit such dbildreu asSr^ 

(4) He must institute au heir, for tiillSrat that 
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t]^. null. Now, the institution 

may be to tiie first, second, or third decree, 
T^t first is called properly Institution ; 

tliat in iiie second or other degree is termed 
S:;;^stitution ; and it is divided into vulgar, 
pupillary, quasi-pupillary. The second head 
shows how a testament duly made may afiier** 
wards become null, which is the subject-matter 
of litlesXVn. and XVIII. of the second book. 

Title III. shows how a Testament made in the 
form prescribed by law, and not invalidated, 
ipay be carried into execution, which is done 
by the heir accepting the succession. Now this 
may be in several ways, according to the dif- 
fei ent qualities of the heir : for some are neces- 
sary heirs, or such as are obliged to accept the 
inheritance ; others are both necessarii and sui 
hoeredes^ and others extranei hoeredes. 

The entering on inheritance makes the heir 
liable, not only for the debts of the deceased, 
but to the liquidation of legacies and fiduciary 
bequests, which are the subject of the second 
book from Title XX. to the end. In the 
first place the meaning of a legacy is explained ; 
what actions a legatee may bring on account of 
the legacy left him ; what things may be dis- 
posed of by legacy, and to whom. It is then 
shown how legacies are taken away or trans- 
ferred; and, lastly, the diminution to which 
they are subject by Lex Falcidia. 

Fiduciary Bequests are treated of in Titles 
XXIII. and XXIV. In the first of these the 
nature of the imiversal Fiduciary Bequest, 
called Inheritance by the Fiduciary Bequest, is 
explained ; and in the other the nature of a 
particular Fiduciary Bequest. The last title of 
the book speaks of Codicils. 

Testamentary Successions, which take place 
before all others, are explained in the last 
fifteen titles of the second book. 

Title I. of the third book and those that 
follow treat of Legal successions, admissible 
only in default of Testamentary. 

According to the Ancient Law, there were 
but two kinds of legal heirs ; for by the pro- 
visions of the law of the Twelve Tables, the 
legal succession, dr succession to intestates, fell 
only to two sorts of heirs, which were, first, 
hmredea’ 8uiy or domestic heirs, and in default 
of them to the next of kin on the father’s side, 
termed Agnatu These make the subject-matter 
of the two first titles of this book. In process 
of time, another sort of legal succession was 
created by liie SenatAa-Comultum TerkiUianum 
jand .Qrphitian^m contained in Titles XII. and IV. 

Title V. treats of the Succession to Intestates, 
tp wl^ch the cognatif or female side, were ad- 
mitted by the ?r»torian equity according to the 

R ) pf po^aation« This necessitates an ex- 
i^ pf the dwees of kindred, which im- 
t^, foJtowiBvW ’Titie Vi. 

? , Title, |n ^i^cl^pn, treats of those who 


were excluded firom this Prstonan suqceesion, 
because allied to the deceased cmly by a servile 
relatiA. 

The succession of Freem^ is the subject of 
Title VIL, and the assignment pf Freemen that 
of Title Vm. • 

After disposing of the question of Succession, 
which by the Civil Law is the first mode of 
acquiring property by imiversal title, the other 
five modes which followed, by the PrsBtpriau 
succession, are called homrwm possesaio ; acqui- 
sition by adrogation; the £tdjudication of the 
goods of a deceased person, in order to make 
the enfranchisement of slaves effectual ; and the 
two abrogated successions, per bonorum ven~ 
ditionem and ex Senatus-Conaulto Claudiam. 
Titles IX.-XII. 

We then come to the last point relating to 
Things, viz. : Obligations, being the means 
whereby things accrue to us. The principal 
division of them is into two kinds. Civile or 
those constituted by the laws, or at least recog- 
nised by tlie civil law, and Praetorian^ or those 
which the prsetor has established by his own 
authority, also called honorary. There is a 
further division of obligations into four kinds, 
for they arise {V) ax contractu ; (2) quaai ex con- 
tracing (3) exmalejicio ; (4) quaai ex maleficio-— 
Title XIII., 1 & 2. First, it is shown what 
an Obligation is, and the causes producing a 
mixed Obligation — that is, partly natural and 
partly civil, as a contract, quasi-contract, crime, 
or offence. 

Contracts are called Nominate, that is, distin- 
guished by certain proper names authorized by 
law, which assigns to them a particular action ; 
or Innominate, that is, having no special 
name or particular designation, and completed 
only by one of the parties fulfilling the 
agreement. Nominate Contracts are formed 
in four ways : by delivery of the things 
agreed, by solemn and formal words, by writing, 
and by the sole consent of the contractors. In- 
nominate Contracts are made by the delivery 
of the thing itself, of which kind are loans, 
deposits, and pledges, all of which are treated 
ofin Title XV. 

Contracts made by words are called Stipula- 
tions, the general principles of which are first 
explained, in order to arrive at the chief divi- 
sions of that kind of contract. The first division 
is of the Stipulation made between the person 
who demands and him that promi^s, and of that 
made between several who stipulato or promise 
together. 

The second is of the Stipulation made by fi^e 
persons or slaves. 

The third is of Stipulations that are called 
judicial, praetorian, common, or conventional. 

The fourth is of Stipulations called equitable 
(utiZes), or'^good in law, and of Stipulations 
which are invtiUa, 



Th|e fifth is of ‘Prtndfwd apd Acoesaoiy Sti- 
ptilations, oalled sure^i^ or cautionfiL . 

Title XXII. treats of Written Coifiroots. 
The five following Titles «Jcplain contracts made 
by the sole consent of tbO ooiitracting persons, 
which are the contracts of purchase; of hire, of 
pm*tnGrship, and of mandate. 

Title XXVHI. treats of Quasi-Contracts ; 
the next shows how Obligations are to be ac- 
quired ; and the last in what manner they mdy 
be extinguished. Having spoken of Obligations 
which arise fW)m Contracts or quasi-contracts, 
the first five titles of the fourth book treat of 
obligations arising out of faults and quasi-faults 
— delicta or quasi delicta. The rest of the book, 
from Title VI. to Title XVI. is devoted to the 
treatment of Actions. 

It begins with the definition of an i/^Lction, 
which is followed by several divisions explained 
in Title VI. ; according to the chief and prin- 
cipal of which, Actions are either real, personal, 
or mixed. 

The second is of Actions derived from the 
Civil Law, and such as have their foundations 
in Pr«etorian equity. 

The third is of Actions by which the plaintiff 
seeks to recover a thing belonging or due to 
him, and of those by which the punishment of 
the offender is only aimed at, and of such actions 
by which both are intended. 

The fourth division is of Actions by which 
the plaintiff sues for the single, double, treble, 
or quadruple value of the thing he would 
recover. 

The fifth is of Actions of good fiiith, strict 
law, and arbitrary. ^ 

The sixth is of Actions in which the total of 
what is due is sued for, and in which the de- 
fendant is either not sued for the whole, or in 
consequence of which he is condemned to pay 
only so much as his circumstances will allow. 

After these divisions of Actions are explained. 
Title VII. treats of certain Praetorian Actions 
which are liable to and which proceed from 
contracts made by slaves or children under 
power, or else by persons to whom they have 
committed the management of their affairs. 

Title VIII. speaks of Actions that may be 
brought against a master for an error committed 
by his slave. 

Title IX. of Actions to which the owner is 
liable for t^ hurt or damage done by a beast. 

Title X. mrects what persons are to be em- 
ployed in carrying on lawsuits. 

Title XI. treats of the security required of 
"Bie parties to a suit, or such as appear for them. 

Title XII. sets forth the nature Of temporary 
' efr perpetual Actions, and what Actions the law 
affords to or against heirs ; which those are 
whitfoilie in their fevor, and not a^nst them ; 
and laetiy those which are nmther allowed for 
nor against them. 




ons. 


Title 

XrV. of RepHcaiio^a. 

Title XV. eff li^uBctionfl, or Acdons to pdi 
the party injured inip ^^aEiesiedon. 

Title XVf. declared th^ against sucH'^ 

as commence vexadotA^Bfcdtiif^ ^ 

Title XVII. pwsiadbcft lt^i^ to be 
by judges in the sevewd atuts*brqugh^ before 
them. ' , ■ 

And Title XVIII. the last,!flhbwB what were 
the Roman public prosecutions which evw 
one had free liberty to institute, and of which 
the penalties were established by the laws called 
Judiciorum Publtcort>!'i Leges, 

The Institutes are quoted in the same manner 
as the Code and Pandects, with the letter 1: or 
Inst, thus § si adveraus 12 , I. De NuptiiSy is 
nothing more than twelve paragraphs of the 
Title De which, on reference to the 

index, will be found to be the tenth of the first 
book. This is usually now cited I. 1 , 10, 12. 
1 Colqu. Ji. G. L. s. 61 ; Sand, Just. 

Instrument [^instrumenhm, Lat., fr. instruo, 
to prepare, or providej, a formal legal writing, 
e. g. a record, charter, deed, or written agree- 
ment. 

Instnonenta, writings not under seal. 

In subsidium (m aid). 

Insucken mnltiire 89 »a quantity of com paid 
by those who are thirled to a mill. See 
Tiiirlage. 

Insufficiency, on answer in Chancery is said 
to be insufficient when it does not specifically 
reply to the specific charges in the bill. 

If a pimntiff conceive an answer to be insuffi- 
cient, he may take exceptions to it in writing, 
stating the parts of the bill which he alleges 
are not answered, and praying that the de- 
fendant may, in such respect, file a further 
and full answer to the bill. Scandal and 
impertinence in an answer must be disposed of 
before its sufficiency can be considered. 

After the filing of a defendant's answer, the 
plaintiff has six weeks within which he may 
file exceptions thereto for insufficiency, other- 
wise the answer will be deeiqed sufficient. Fmr 
the practice, see Smi. Ch. Pr. 344, and Cot^l, 
Ord. 1860, xvi. 

In suo quisque negotio hehetior est quani in 
alieno. — Co. Litt. 377. — (Every one is dtd^ 
in his own business than in the btumess of 
another.) 

Insuper, debiting or charging a person in On 
account . — Exchequer term. ’ll . 

Insurance, the act of provid^g 
possible loss, by entering into a 'oonti:^^hitt|i 
one who is willing to give assuranOOt ^ 

bind himself to make good such 

occur. In this contract, the dumces W ^ 

are equal to the insurer and 
first actually pays a oerhtin stikii 
undertakes to pay ' 
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c»©,.;therefore, his pro- 

^ty''isi^iiref other receives nionw with 
tlie . it is clear g^n. The in- 

Ht wijTn i^At^ w yhinh the contract is made is de- 
ry n^inay d a policy, and the stipulated consi- 
de^t^on a premium. It is generally made to 
pro^de against risks at sea, losses by jfire, or 

Insurances are efiected sometimes by com- 
pares or societies, and sometimes by indi- 
viduals, the risk being in either case diffused 
amongst a number of persons. Companies 
formed for canying on this business have 
generally a laige subscribed capital, or such a 
number of proprietors as enables them to raise, 
without difficulty, whatever sums may at any 
time be required to make good their losses. 
Societies of this sort do not limit their risks to 
small sums ; that is, they do not often refuse 
to insure a large sum upon a ship, a house, a 
life, &c. The magnitude of their capitals 
affords them the means of easily defraying a 
heavy loss ; and their premiums being propor- 
tioned to their risks, their profit is, on an 
average, independent of such contingencies. 

(I.) The practice of marine insurance, no 
doubt, from the extraordinary hazard to which 
property at sea is exposed, seems to have long 
preceded insurances against fire and upon lives. 

While all fire and life insurances are made at 
the risk of companies, which include within 
themselves the derirable requisites of security, 
wealth, and numbers, a large proportion of 
marine insurances is made at the risk of indi- 
viduals who are called underwriters. 

Until 1824, all firms and companie^ with the 
exception of the two chartered companies — 
the Royal , Exchange and London, were pro- 
hibited by law from taking marine insurances. 
Towards the latter part of that year the prohi- 
bition was removed, and the business of marine 
insurance was placed cm the same legal footing 
as other descriptions of business. There are at 
present many marine insurance companies in 
London— viz. the two old chartered companies, 
the Royal Exchange and London ; two esta- 
blished immediately upon the passing of the act 
of the year 1824 ; the Alliance and riie Indem- 
nity Mutual ; the Marine, established in 1836 ; 
and the General Maritime and Neptune, es- 
tabliriied in 1839, and several others since 
formed. 

The underwriters meet in a subscription 
room at Lloyd’s, The joint affairs of the sub- 
fcrilbera to. these rooms are managed bya com- 
mitt^, the subscribers. Agents 

(who are commonly styled Lloyd’s ageptfO are 
appoint^ in aR the principal ports ot the 
world, who foirw^ regularly to Lloyd’s ac- 
counts of tile departnres of diips from and 
apr^als at ^8|^,portS|, as well as of losses mid 
|y iar:«.castiat^ ; tAi) Ip gapertd, 41 such iur 


formation m naay be, suppp^d of^in^rtapq® 
towards giudihg fhe juc^ehts. pfr^ 
writers. : These, accoppts are rqgidarly filed, 
and aref^cessible to all the eubwribers,_^/ $he 
principal arrivals and losses are ll^iesidM posted 
in two books, placed in two eonfl^HCuous parts 
of the room ; and also in anet^er bo^^Vi^ich 
is placed in an adjoining room, ^ £he use, of 
tlm public at large. 

^he rooms are open from ten o’clock in the 
morning till five o’dock in the aftemocin j, but 
the most considerable part of the business , is 
transacted between one and four. 

Those merchants and shipowners who manage 
their own insurance business procure blank 
policies, which they fill up so as to meet the 
particular case, and submit them to those 
undervgriters with when they are connected, 
by whom they are subscribed or rejected. 
Each policy is handed about in this way until 
the amount required is complete. 

Many merchants and shipowners do not 
transact their own insurance business. They 
give their orders for insurance to others, who 
undertake it for them, and are responsible for 
its proper management. These latter persons 
are called insurance-brokers, and some of tiiem 
manage the business of a number of principals. 
To them likewise are transmitted the orders 
for insurance from the outports and manu- 
fiicturing towns. They charge the whole pre- 
mium to their principals, and their profit 
consists in 5 per cent, upon tlie premium, 12 
per cent, upon the money that they pay to the 
underwriters, and per cent, that they deduct 
from the claims they recover from the 
underwriters. 

But where the business is transacted with a 
company, this inducement to consign thrir in- 
surance business to brokers, if not destroyed 
altogether, is, at all events, very much dimi- 
nished. Any party havmg property to insure 
has merely to go to the manager of the com- 
pany and state the particulars of the risk to be 
insured ; the premium being agreed upon, the 
manager writes out a memorandum for the 
policy, which the party signs, and he is thus 
effectually insured. 

Besides the individual und^writers ^d 
companies above noticed, there are clubs or 
associations formed by shipowners, who t^e^ 
each entering his ships for a oerta^ amouhtr to 
divide among themselviM the loSslFwhich Joiayv 
be sustained by any of them. Ti^es^ clubs are 
institutions of long standing, hu^ si^ th^ 
alteration of the law in 1824, appeair^t^. be ou 
the decline; Their formation in . a, 

twofold reason : -r- 1st, l^at .the . UB^cri^its^ 
(ffiarged premiums more thai^jcei^cunep 
with the ri^; ax4, 2n4yr '^l'"^ 
afford , adequate protection. , , . ; . , 

The whiw , e merci^ 
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Is not |xrdtejiyi^ by 'ftn Insutancd in 
iMi dounf^, are i3ie IbHowhig : — 

(1) Acts of oiicr own Government. (2) 
B^ch^of the revenue laws. (8) Breaches 
cir the law of nations. (4) Consequences of 
detxation. (5) All loeses arising from unsea- 
worthiness, ' tJns^awmihiness may be caused 
in various ways, such as want of repair, want 
of stores, want of provisions, want of nautical 
instruments, insufficiency of hands to navigate 
the vessel, or incompetency of the master. 
(6) All loss arising from unusual protraction 
of the voyage. (7) All loss to whi<m the ship- 
owner is liable when his vessel does damage to 
others. (8) Average clause. — This description 
of loss is described in the following clause of 
the policy: — ‘Com, fish, salt, seed, flour, and 
fiiiit, are warranted free fix)m average, unless 
general, or the ship be stranded ; sugar, to- 
bacco, hemp, flax, hides, and skins, are war- 
ranted free from average under five per cent, 
unless general, or the ship be stranded ; and 
all other goods, also the ship and freight, 
are warranted free from average under 
three per cent, unless general, or the ship be 
stranded.’ 

Average is a name applied to certain de- 
scriptions of loss, to which the merchant and 
shipowner are liable. There are two kinds of 
average— general and particular : 

(a) General average comprehends all loss 
arising out of a voluntary sacrifice of a part of 
either vessel or cargo, made by the captain for 
the benefit of the whole. Thus, if a captain 
throw part of Us cargo overboard, cut from an 
anchor and c^le, or cut away his masts, the 
loss so sustained being volimtarily submitted to 
fbr the benefit of the whole, is distributed over 
the value of Ihe whole ship and cargo, and is 
called general average. 

{b) Particular average comprehends all loss 
occasioned to ship, freight, and cargo, which is 
not of so serious a nature as to debar them 
from reaching their port of destination, and 
when the damage to the ship is not so exten- 
sive as to render her not worth repairing. 

Losses where the goods are saved, but in 
such a state as to be unfit to forward to their 
port of destination, and where the ship is ren- 
dered unfit to repair, are called * partial or 
salVi^ loss.’ The lea^ng distinction between 
partictflar average and stdvage loss is, that, in 
the first, the property insured remains the pro- 
perty of th^ assured ; the damage sustained, or 
jfirt thereof, as the case may be, being made 
gbbd by the insurer ; and, in the secOiid, the 
property insured is abandoned to the insurer, 
and the vedue insured' claimed from Him, he 
retrining* the property so abandtmed, or its 
value.' ' See Coustbucttve total loss. ' ^ 

All elements that cdn by poisibiUt^ 
dfitrif into genera! average ihay be classed 


fbut ' :-^(lVSa^ifioe of 
the fthip and Saorifiee of part W 

the caigq and ^ight. (B).keniunpration bf 
service required (4)' 

Expense of raising' ttiqnisy ^ j^b^e what'hai' 
been sacrificed, and to rihmimtate * sernoes; 
See Amould on 

(n.) Insurance against ^re is a oojql^tblf 
indemnity, by which the iU bdnaide^- 

tion of a certain premium ' recelirdd 
either in a gross sum or by 
undertakes to indemnify the|Mn]j^ 
loss or damage he may suriain in fim Aowlii' 
or other buildings, stock, goods, and 
chandise, by fire, during a specified period. 

Insurances against fire are hardly ever 
by individuals, but almost always by cdtpai^rl 
tions or joint-stock companies; of which th^ 
are several in all the considerable towns through-' 
out the empire. ^ 

The conditions on which the different ofiGicee' 
insure are contained in their proposals, whi(^ 
are printed on the back of every policy; and' 
it is in most instances expressly conmtioned 
that they undertake to pay the loss, not ex- 
ceeding the sum insured, ‘ according to the 
exact tenor of their printed proposals.’ 

It often occurs that no one office will insure 
to the full amount rd^ired by a person who 
has a large property ; and he in such a case, to 
cover his own interest, is obliged to insure at 
different offices. But, in order to prevent the 
frauds that might be practised by insuring the' 
lull value in various offices, there is, in the 
proposals issued by all the compsniejsi, an ar- 
ticle which declares that persons insuring mast 
give notice of any other insurance made else- 
where upon the same houses or goods, that the 
same may be specified and allowed by indorse- 
ment on the policy, in order that each ofi!en 
may bear its rateable proportion of any loSBl 
that may happen ; and that unless such notice 
be given the insurance will be void. ' 

The risk commences in general from thb; 
signing of the pdlicy, unless there be some' 
offier time specified. Polioies of insurance^^ 
may be annual, or for a term, of years at ao‘ 
annual premium ; and it is usual for the bffioa^ 
by way of indulgence, to allow fifteefi' d^ye* 
ai^r the expiration of eafih yeajr fbr the pay- 
ment of the premium for the next year; an4^ 
provided the premium be paid within 
time, the insured is considered m wfthin Jhe 
protection of the office. A poKey Of 
ance is not in its nature assignatre, 'n0r'^‘iiiiiil^ 
be transferred without the exprOd^ 
the office. . ^ 

Insurances are generalljf’ di^d^ 
men, hazardous, and doubly haa)&ii4ibtt|^ ^ 

(0) Common insurances. ' J 

(1) Buildings c6veti^;Willi'1iAAe^'’t]fi^'b‘^ 
metals, and built on '411'’ tides 
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by party walls of brick or 
lirborein no hazardous trade or 
tifiiiantdlu!!^tiiire‘ is carried on, or hazardous goods 

■ Oood& in buildings as above described, 
iaclit iw household goods, plate, jewels in 
j^vale use, apparel, and printed books, liquors 
in private use, merchandise, stock, and utensils 
in trade, not hazardous. The premium upon 
these, with certain exceptions, is Is. Qd. per 
cent, per annum. 

(/9) Hazardous insurances. 

(1) Buildings of timber or plaster, or not 
wholly sejmrated by partition-walls of brick or 
stone, or not covered with slates, tiles, or 
metals, and thatched bams and outhouses hav- 
ing no chimney, nor adjoining to any building 
having a chimney ; and buildings falling under 
the description of common insurance, but in 
which hazardous goods are deposited, or some 
hazardous trade or manufacture is carried on. 

(2) Ships and craft, with their contents (lime 
barges, with their contents, alone excepted). 
At 2s. 6eZ. per cent, per aimum, with certain 
exceptions. 

(y) Dmthly hazardous insurances. 

(1) All thatched buildings having chimneys 
or communicating with^or adjoining to build- 
ings having one, although no hazardous trade 
shall be carried on, nor hazardous goods de- 
posited therein : and all hazardous buildings, 
in which hazardous goods are deposited, or 
hazardous trades carried on. 

(2) All hazardous goods deposited in hazard- 
ous buildings and in thatched buildings having 
no chimney, nor adjoining to any building 
having a chimney. At 4s. 6J. per cent, per 
annum, with certain exceptions. 

That part of the business of life insurance 
which consists of granting annuities upon 
lives is treated of under interest and annuities, 
so that we have only to treat in this place of 
the insurance of sums payable at the death of 
the insurers or their nominees. 

(III.) Life insurance companies are divided 
into three classes. The first class consists of 
corporations or joint-stock companie-s, who 
tmdertake to pay sums upon the dea4;h of 
the individuals insuyng with them ; the profits 
made by such companies being wholly divided 
among the proprietors. Of this class are the 
Royal Exchange, Globe, &c. The second 
class are ^sb corporations or joint-stock com- 
' panies with proprietary bodies ; but instead of 
imdertaking, like the former, to pay certain 
specified sums upon the death of the insured, 
they allovr the latter to participate to a certain 
extent along with the proprietors in the profits 
; D^ade by the business. The mode in which 
I'^ts sort of hitaiatl ootnpanies allots the profits* 
' inathred is not f|ie same in all ; 

rymid in^jso^e, on which the allot- - 


ment is * made is . neft disclosed.' ; The' Rock, 
Sun, Alliance, Guardian, Atlas, &c. belohg to 
this mixed class. The thiiri species of com- 
pany is that which is formed on the basis #f 
mutual insurance. In this sort 'of company 
there is no proprietaiy body disrinct firom^ the 
assured ; the latter share among themselves 
the whole profits of the concern, after deducting 
the expenses of management. The Equitable 
Society, the Amicable, the Norwich Life, &c. 
belong to this class. 

In order^ to hinder the growth of gambling 
transactions upon life insurance, it was enacted 
by 14 Geo. III. c. 48, that no insurance shall 
be made by any person or persons, bodies 
politic or corporate, on the life or lives of any 
person or persons, or any other event or events 
whatsoever, wherein the person or persons for 
whose use or benefit, or on whose account 
such policy or policies shall be made, shall 
have no interest^ or by way of gaming or 
wagering; and that every insurance made con- 
trary to the true intent and meaning of this 
act shall be null and void to all intents and 
purposes whatsoever (s. 1). It shall not be 
lawful to make any policy or policies on the 
life or lives of any person or persons, or other 
event or events, without inserting in such 
policy or policies the name or names of the 
person or persons interested therein, or for 
what use, benefit, or on whose account such 
policy is so made or underwrote (s. 2). In 
all cases where the insured has an interest in 
such life or lives, event or events, no greater 
sum shall be recovered or recldved fi’om the 
insurer or insurers than the amount or value 
of the interest of the insured in such life or 
lives, or other event or events (s. 3). As to 
abatement of income-tax in respect to insurance 
on lives, see 16 & 17 Viet. c. 31, continued 
by 20 & 21 Viet. c. 6. — McCull. Comm. Diet.] 
2 Selw. N. P. 941. See Double Insurance. 

Insurance Companies. See * The Compa- 
nies’ Act, 1862,’ 26 & 26 Viet. c. 89, and 
Joint-stock Company. 

Intakers, receivers of stolen goods. 

Diteger [Lat.] (whole; untouched), 

Intendant, a person who has the charge, 
direction, and management of some office or 
department. 

intendment of law [intellecpus legisj Lat], 
the understanding, intention, and )terue meaning 
of law. — 1 Inst, 78. 

Intentio, a count.-i-Bmc^ . * 

Intentione, a writ that lay against him who 
entered into lands after the death of: a tenant 
in dower, or for life, &c., and heid> outto him in 
reversion or remainder AT. 208. v ; 

IntenUo cmay * J5lM)fo.^‘179*>^^A 

hidden intention is badi) ■ ' ‘ 

% IntenUo hiservirs dehfit leg^Sj non l^es in- 
tentUm.^ Od% LUt, dil4.i-^BiteDlton ought to 
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be subservient to Ibe laws; not the laws to 
the intention.) 

Intentio mea imponit nomen operi meo, — Hob, 
intent gives a name to my act.) 

Inter alia {amongst other things). 

Inter canem et Inpnm {between the dog and 
the wolf), twilight ; called also mock shadow, 
dajrlight^s»gate, and betwixt hawk and buzzard. 
Cowel, 

Interoedere, to becqme bound for another’s 
debt. — Civ, Law, 

Interoommoning, where the commons of 
two manors lie together, and the inhabitants 
of both have time out of mind depastured their 
cattle promiscuously in each. See Common. 

Inter cuncta leges et percunctahere doctos , — 
Co. Litt. 282. — (In all things, you will inquire 
of laws and learned men.) 

Interdict, Interdiction, an ecclesiastical cen- 
sure prohibiting the administration of divine 
ceremonies, either .to particular persons or in 
particular places, or both. This severe cen- 
sure has been long disused. 

In the civil law interdicts were certain for- 
mulcB by which the process ordered or forbade 
something to be done ; they were chiefly em- 
ployed in disputes as to possession, or quasi 
possession, and were nearly equivalent to our 
writ of injunction. For a division of them, 
see Sand. Just. 589. 

Interdiction of fire and water [^interdictio 
ignis et aquce, Lat.], banishment by an order 
that no man ^ould supply the person banished 
with fire or water, the two necessaries of life. 

Biteresse termini, an executory interest, 
being a right of entry which a lessee acquires 
in land by virtue of a demise. It cannot, 
before entry, be enlarged by a release from 
the lessor (except the term be created by an 
assurance under the Statute of Uses, which 
does not require an entry), because the lessee 
has no actual estate j yet such a release would 
extinguish the rent and also the interesse 
termini. The lessee can assign this interest, 
but it will not merge in the freehold subse- 
quently acquired. — Walk. Conv. 34, and 3 
Pres. Conv. 121. 

Blterest, a sum of money paid or allowed 
for the loan or use of some other sum, lent for 
a certain time according to a fixed rate. The 
sum lent is called the principal, the sum agreed 
on as interest is called the rate per cent., and 
the principal and interest added together is 
called the amoimt. It is distinguished into 
simple and compound. (1) Simple -intei^st is 
which is paid for ^e principal or sum 
lent, at a certain, rate or allowance made by 
law, cir agteement of parties. (2) Compound 
interest; is when the arrears of interest of one 
year are added to the principal, and l^e in- 
terest finr the following year is calculated on t)iat 
aceumulatloii. SeoUsimr, and 17 18 90. 


At Athei)ii» Solmi, i^o^t other reforms, 
abolished the law by which a creditor was 
empowered to sell or enslave a debtor, and 
prohibited the lending of money upon a per- 
son’s own body. {Plut, Sol, o. xv.) No other 
restriction, we are told, was introduced by 
him, and ^e rate of interest was left to the 
discretion of the lender. {Lye, in Theom. xvii.) 
The only case in which the rate was prescribed 
by law was in the event of a man separating 
from his lawful wife, and not refunding the 
dowiy he had received with her. Her trustees 
or guardians could in that case proceed against 
him for the principal, with interest, at the rate 
of eighteen per cent. 

The Licinian laws, among the Bomans, by 
which the grievances of debtors were to a 
certain extent redressed, did not lay any re- 
striction on the rate of interest that might be 
legally demanded : and it is clear from various 
circumstances {Niebuhr, ii., p. 603), that the 
scarcity of money at Rome after the taking of 
the city by the Gauls had either led to the 
actual abolition of the old uncial rate (an- 
ciarium fenus) of the Twelve Tables, or caused 
it to fall into disuse. Nine years, ‘however, 
after the passing of these laws {Liv. vii. 16) 
the rate of the Twelve Tables was re-esta- 
blished, and any higher rate prohibited by 
the bill {rogatio) of the tribunes Duilius and 
Maenius. 

In cases of fenus nauticum, however, or 
bottomry, as the risk was the money-lender’s, 
he might demand any interest he liked while 
the vessel on which the money was lent was 
at sea; but after she reached harbor, and 
while she was there, no more than the usual 
rate of 12 per cent, on the centesima could be 
demanded. 

Justinian made it the l^al rule for fonus 
nauticum under all circumstances.-— 

Diet, of Antiq. 

Also, a chattel-real, as a lease for years, , or 
a future estate (1 Inst. 46), or indeed any 
estate, right, or title in realty.— 1 Inst. 345. 
Interest upon interest, ^compound interest. 

Interest reipublicas ut pax in regno conser- 
vetur, et qucecunque pad adversentur p/rovpdi 
declinentur. — 2 Imt. 158.— (It concerns, .the 
state, that peace be preserved in the kingdom, 
and that whatever things are averse to peace 
be prudently declined.) , . .‘f 

Interest reipublicce ne mal^ia pe^aieiogni 
impunita.—.^enk. Cent. 31.— (It ocmoerus^.i^o 
state, that crimes should not remidn unpdu- 
ished.) \ 

Interest reipublicce quod hominee oonOipvef^r. 
12 Co. 62. — (It concerns the state^ fllib^iaen 
be preserved.) i 

Interest reipublicce re$Judi(H>/(as.,n^ 

2 Inst, 359.-^lt concems the things 

adjudicated be not rescinded^) 
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Inter^t reipvhliccB supretna homtnum testa- 
menta rata haheri. — Co. Litt. 236. — (It con- 
cerns the state, that men’s last wills be con- 
firmed.) 

. [jfiptreBt reipuhliccB ut carceres sint in tiito.—— 
2 Inat. 589. — (It concerns the state, that prisons 
be in security.) 

Interest reipubliccB ut quihbet re sud bene 
utatur. — 6 Co. 37. — (It concerns the state, that 
every one should use his property properly.) 

Interest reipublicce ut sit finis litium. — Co. 
Litt. 303.-— (It concerns the state, that there 
be an end of lawsuits.) 

Interested witness, a witness is not ex- 
cluded from giving evidence by reason of his 
interest in the matter in question. — G & 7 
Viet. c. 85, a 1. 

Interim order, one made in the meantime, 
and until something is accomplished. 

Interlineation, the insertion of any matter 
in a written instrument after it is bngrossed 
or executed. A deed may be avoided by 
interlineation, unless a memorandum be made 
thereof at the time of the ex ecution or attesta- 
tion. If there be any interlineation or erasure 
in the jurat of an affidavit, that affidavit can- 
not be read.— 140 i?. //. T, 1853 ; 2 Chit. 
Arch. Prac. by Pren. 1552. 

Interlocutory, that w^dch is decided during 
the course of an action or suit, and does not 
determine it ; intermediate ; not finally or 
wholly determinate. Thus, in equity it seldom 
happens that the first decree can be final 
and conclude the cause ; for, if* any matter 
of fact be strongly controverted, the court 
is so sensible of the deficiency of trial by 
written depositions, that it will not bind 
the parties thereby, but pronounces an in- 
terlocutory decree, usually directing the 
matter to be tried by jury in a court of 
common law. But see 21 & 22 Viet. c. 27. 
So at common law a judgment in default of 
the defendant not pleading is interlocutory in 
all cases in which the sole object of the action 
is damages, and not until the damages are 
ascertained by a writ of inquiry before the 
sheriff, or an order to compute before the 
master, can a final judgment be signed. 

Interloper [fr. inter, Lat., between, and 
loopen, to run), a person who intercepts the 
tra^ of others. 

International copyright. By 7 Viet. c. 12 
(repelling 1 & 2 Viet. c. 59), it shall be 
lawful for her Majesty, by any order in 
council, .to direct that, as respects all or any 
particular class or classes of the following 
works (namely), books, prints, articles of 
sculpture, and other works of art, to be de- 
fined in such order, which shall after a future 
tiipe, to be specified in such order, be first 
published in any foreign country to be named 

jaiueh order^the autlmrs, inventors, designers, 


engravers, and makers thereof respectively, 
their respective executors, administrators, and 
assigns, shall have the privilege of copyright 
therein during such period or respective 
periods as shall be defined in such order, not 
exceeding, however, as to any of the above^ 
mentioned works, the term of copyright, which 
authors, inventors, designers, engravers, and 
makers of the like works respectively, first 
published in the United Kingdom, may be then 
entitled to under the copyright acts (see Copy- 
right), or under any acts which may hereafter 
be passed in that behalf. See 9 & 10 Viet. c. 58 ; 
10 & 11 Viet. c. 95; and 15 Viet. c. 12. 

International law, the law of nations, 
strictly so called, was in a great measure 
unknown to antiquity, and is the slow growth 
of modem times, under the combined influence 
of Christianity and commerce. When the 
Roman empire was destroyed, the Christian 
world was divided into many independent 
sovereignties, acknowledging no common head 
and connected by no uniform civil polity. 
The invasions of the barbarians of the north, 
the establishment of the feudal .system in the 
middle ages, and the military spirit and enter- 
prise cherished by the crusades, struck down 
all regular commerce, and surrendered all 
private rights and contracts to mere despotic 
power. It was not until the revival of com- 
merce on the shores of the Mediterranean, and 
the revival of letters and the study of the 
civil law by the discovery of the Pandects, 
liad given an increased enterprise to maritime 
navigation, and a subsequent importance to ma- 
ritime contracts, that anything like a system of 
international justice began to be developed. 
It first assumed the modest fi)rm of commercial 
usages; it was next promulgated under the 
more imposing authority of royal ordinances ; 
and it finally became, by silent adoption, a 
generally connected system, founded in the 
natural convenience and asserted by the general 
comity of the commercial nations of Europe. 
The system, thus introduced for the purpeses 
of commerce, has gradually extended itself to 
other objects, as the intercourse of nations has 
become more free and frequent. New rules, 
resting on the basis of general convenience 
and enlarged sense of national duty, have, 
from time to time, been promulgated by jurists, 
and supported by courts of justice, by a course 
of juridical reasoning, which has commanded 
almost universal confidence, respect, and obe- 
dience, without the aid, either of municipal 
statutes or of royal ordinances, or of inter- 
national treaties. 

It is plain that the laws of one coitntry can 
have no intrinsic force, propria vigore, except 
within the territorial limits and jurisdiction of 
that cormtry. They can* bind only its own 
subjects, and others who are within its juris- 
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dictional limits; and the latter only while 
they remain therein. No other nation, or its 
subjects, are bound to yield the slightest 
obf^ience to those laws. Whatever extra- 
territorial force they are to have is the result, 
not of any original power to extend them 
abroad, but of that reject which, from motives 
of public policy, other nations are disposed to 
yield to them, giving them effect, as the phrase 
is, sub mutucB vicissitudinis obtentUj with a wise 
and liberal regard to common convenience and 
mutual benefits and necessities. Boullenoishas 
laid down the same exposition as a part of his 
fundamental maxims. ‘ Of strict right,’ says 
he, * all the laws made by a sovereign have no 
force or authority except within the limits of 
his domains. But the necessity of the public 
and general welfare has introduced some ex- 
ceptions in regard to civil commerce.*’ De 
droit etroitf toutes les loiSy que fait un souverairiy 
n’otit force et autointe que dans Vetendue de sa 
domination ; mais la necessite du bien public et 
general des nations a admise quelques exceptions 
dansce qui regarde le cmnmerce civil (1 Boul. 
Prin. Gen. p. 4). And, accordingly, it is laid 
down by all publicists and jurists as an incon- 
testable rule of public law, that one may with 
impunity disregard the law pronounced by a 
magtetrate beyond his own territory. Extra 
territorium jus dicenti impune non paretur is 
the doctrine of the Digest (1. 2, t. 1, 1. 20) ; 
and it is equally as true in relation to nations 
as the Roman law held it to be in relation to 
magistrates. The other part of the rule is 
equally applicable. Idem esty et si supra juris- 
dictionem suam velit jus dicere ; for he exceeds 
liis proper jurisdiction when he seeks to make 
it operate extra-territorially as a matter of 
power. Vattel has deduced a similar conclu- 
sion from the general independence and equa- 
lity of nations, very properly holding that 
relative strength or weakness cannot produce 
any difference in regard to public rights and 
duties ; that whatever is lawful for one nation 
is equally lawful for another ; and whatever is 
unjustifiable in one is equally so in another. 
And he affirms in the most positive manner 
(what indeed cannot well be denied), that 
sovereignty, united with domain, establishes the 
exclusive jurisdiction of a nation within its 
own territories, as to controversies, as to crimes, 
and as to rights arising therein.— 2, c. vii., 
8. 84. 

The first and most general maxim or propo- 
sition in international jurisprudence is liat 
which has been already adverted to : that 
every nation possesses an exclusive sovereignty 
and jurisdiction within its own territory. 

Another maxim or proposition is, that no 
state or nation can, by its laws, directly affect 
or bind property out of its own territory, 
or bind persons not resident therein, whether 


they are natural-born subjects or others. This 
is a natural consequence of the first propo* 
sition. 

Fx-om these two maxims or propositions 
there flows a third, and that is, that whatever 
force and obligation the laws of one country 
have in another, depend solely upon the laws 
and municipal regulations of the latter ; that 
is to say, upon its own proper jurisprudence 
and polity, and upon its own express or tacit 
consent. 

Iluberus has laid down three axioms, whieh 
he deems sufficient to scdve all the intricacies 
of the subject : — I. That the laws of every em- 
pire have force only within the limits of its own 
government, and bind all who are subje^ 
thereof, but not beyond those limits. H. That 
all persons who are found within the limits of 
a government, whether their residence is per- 
manent or temporary, are to be deemed sub- 
jects theftof. III. That the rulers of every 
empire, from comity, admit that the laws of 
every people, in force within its own limits, 
ought to have the same force everywhere, so 
far as they do not prejudice the powers or 
rights of other governments, or of their citizens. 
Lib. 1, tit. 3, De. Conflictu Legumy s. 2, p. 538 ; 
Stonfs Conflict of LawSy cc. i. & ii. ; and 
Wheaton's Elements df International Law. 

Intemimcio, or Intemuncius, a messenger 
between two parties ; also, the pope’s represen- 
tative in other countries. 

Interpellation, a citation or summons. 
Interpleader Act, 1 & 2 Wm. IV. c. 68. 
This statute comprehends two classes of per- 
sons : — 

(1) Persons generally. 

After reciting that ‘ it bfren happens that a 
person sued at law for the recovery of money 
or goods, wherein he has no interest, and which 
are also claimed of him by some third party, 
has no means of relieving himself from such 
adverse claims but by a suit in equity against 
the plaintiff and such third party, usually called 
a bill of interpleader, which is attended with 
expense and delay,’ enacts, ‘that upon applica- 
tion made by or on behalf of any defendant sued 
in any of His Majesty’s Courts of Law at West- 
minster, or in the Court of Common PleaiH of 
the county palatine of Lancaster, or in ttie 
Court of Pleas of the county palatine of Dur- 
ham, in any action of assumpsity detinue^ 
or trover y such application being m^e afr^ 
declaration and before plea, by affidavit^ Or 
otherwise, showing that such defbndanf dcO^ 
not claim any interest in the subject-matter Of 
the sixit, but that the right thereto ie claimed, 
or supposed to belong to some third! patty^ who 
has sued, or is expected to sue, fbr the iname ; 
and that such defendant does not in any manner 
collude with luch third party, but'is reaefy to 
bring into court, or to pay or- di^pode of tbO 
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subject<^xiiatter of the action, in such manner as 
the court, or any judge thereof, may order or 
direct ; it shall be lawful for the court, or any 
judge thereof, to hiake niles or orders calling 
upon such third party to appear and to state 
the natui’e and particulars of his claim, and 
main tain or relinquish his claim, and upon such 
rule or order to hear the allegations as well of 
such third party as of the plaintiff, and in the 
meantime to stay the proceedings in such ac- 
tion, and finally, to order such third party to 
make himself defendant in the same or some 
other action, or to proceed to trial on one or 
more feigned issue or issues (see Feigned 
Issue) ; and also to direct which of the parties 
shall be plaintiff or defendant on such trial, or 
with the consent of the plaintiff and such third 
party, their counsel or attomies, to dispose of 
the merits of their claims and determine the 
same in a summary manner, and to i^ake such 
other rules and orders therein, as to costs and 
all other matters, as may appear to be just and 
reasonable ’ (s. 1 ). 

‘ The judgment in any such action or issue as 
may be directed by the court or judge, and the 
decision of the court or judge, in a summary 
manner, shall be final and conclusive against 
the parties, and all persons claiming by, from, 
or under them ’ (s. 2). 

‘ If such third person shall not appear upon 
such rule or order to maintain or relinquish 
his claim, being duly served therewith, or shall 
neglect or refuse to comply with any rule or 
order to be made after appearance, it shall be 
lawful for the court or a judge to declare such 
third party, and all persons claiming by, from, 
or under him, to be for ever barred from pro- 
secuting his claim against the original de- 
fendant, his executors or administrators (saving 
nevertheless the right or claim of such third 
party against the plaintiff), and thereupon to 
make such order between such defendant and 
the plaintiff, as to costs and other matters, as 
may appear just and reasonable ’ (s. 3). 

‘ No order shall be made in pursuance of this 
act by a single judge of the Court of Pleas of 
the said cbunty^palatine of Durham, who shall 
not also be a judge of one of the said courts at 
Westminster ; and every order to be made in 
pursuance of this act by a single judge, not 
sitting in open court, shall be liable to be 
rescinded or altered by the court, in like manner 
as other orders made by a single judge ’ (s. 4). 

‘ If upon application to a judge, in tlie first 
instance, or in any later stage of the proceed- 
ings, he shall think the matter more fit for the 
decision of the court, it shall be lawful for him 
to refer the matter to the court, and thereujKm 
the court shall and may hear and dispose of the 
same in the same manner as if ^he proceeding 
had gafiginally commenced by rule Of court in- 
' atead of the order of a judge ’ (s. 5). 


‘ All rules, orders, matters, and decisions to 
be made and done in pursuance of this act (ex- 
cept only the affidavits to be filed), may, toge- 
ther with the declaration in the cause (if any), 
be entered of record, with a note in the margin 
expressing the true date of such entry, to the 
end that the same may be evidence in future 
times, if required, and to secure and enforce 
the payment of costs directed by any such rule 
or order ; and every such rule or order so 
entered shall have the force and effect of a 
judgment (except only as to becoming a charge 
on any lands, tenements, and hereditaments), 
and in case any costs shall not be paid within 
fifteen days after notice of the taxation and 
amount thereof given to the party ordered to 
pay the same, his agent or attorney, execution 
may issue for the same by fieri facias, or capias 
ad satisfaciendum, adapted to the case, together 
with the costs of such entry, and of the execu- 
tion, if by fieri facias-, and such writ and writs 
may bear teste on the day of issuing the same, 
whether in term or vacation ; and the sheriff 
or other officer executing any such writ shall 
be entitled to the same fees, and no more, as 
upon any similar writ grounded upon a judg- 
ment of the court’ (s. 7). 

This act does not take away the remedy by 
bill of interpleader ; and if proceedings in 
equity have been instituted, the court will not 
afterwards interfere. 

(2) Sherifis and other officers. 

Tlie act, after reciting that ‘ difficulties some- 
times arise in the execution of process against 
goods and chattels, issued by or under the 
authority of the said courts, by reason of claims 
made to such goods or chattels by assignees of 
bankrupts, and other persons, not being the 
parties against whom such process has issued, 
whereby sheriffs and other olficci’s are exposed 
to the liazard and expense of actions, and it is 
reasonable to afford relief and protection in 
such cases to such sheriffs and other officers,’ 
enacts, ‘ that when any such claim shall be 
made to any goods or chattels taken, or intended 
to be taken, in execution under any such pro- 
cess, or to the proceeds or value thereof, it 
shall and may be lawful to and for the court 
from which such process issued, upon applica- 
tion of such sheriff or other officer, made before 
or after the return of such process, and as well 
before as after any action brought against such 
sheriff or other officer, to call before them, by 
rule of court, as well the party issuing such 
process as the party making such claim, and 
thereupon to exercise for the adjustment of 
such claims, and the relief and protection of 
the sheriff or other officer, all or any of the 
powers or authorities hereinbefore contained, 
and make such rules and decisions as shall 
appear to be just, according to the circum- 
stances of the case^ and the costs of all such 



( 475 ) nm 


proceedings diall be in the discretion of the 
court’ (s. 6). 

By the 1 & 2 Viet. c. 45, s. 2, ‘ it shall be 
lawful for any judge of the Courts of Queen's 
Bench, Conjmon Pleas, or Exchequer, with re- 
spect to any such process issued out of any of 
those courts, or for any judge of the said Court 
of Common Pleas of the county palatine of 
Lancaster, or Court of Pleas of the county 
palatine of Durham (being also a judge of one 
of tlie said three superior courts), with respect 
to process issued out of the said courts of Lan- 
caster and Durham respectively, to exercise 
such powers and authorities for the relief and 
protection of the sheriff or other officer as 
may, by virtue of the said last-mentioned act, 
be exercised by the said several courts respec- 
tively, and to make such order therein as shall 
appear to be just, and the costs of such pro- 
ceedings shall be in the discretion of such 
judge.’ — 2 Chit. Arch. Prac. hy Pren. 1380. 
As to appeals in interpleader cases from the 
County Courts, see 19 & 20 Viet. c. 108, 
s. 68. 

Interpleader, Bill of. Where two or more 
persons claim the same debt, duty, or thing 
from another, by different or separate interests, 
and he, not claiming any right in the matter, 
and not knowing to which of the claimants he 
ought rightly to render such debt, duty, or 
thing, fears that he may suffer injury from 
their conflicting claims, he can file a bill of 
interpleader, which is in its nature an original 
bill for relief. 

The plaintiff should set forth specifically in 
his bill his clear title to maintain the suit 
(negativing all personal interest or claim 
in the subject of the controversy) and also 
the several claims of the several defendants, 
that they may appear to be of the same 
nature and character, and the fit subject 
of such a bill. Bills of interpleader (at least 
independently of statutable provisions) do 
not ordinarily lie, except in cases of privity 
of some sort between all the parties, such 
as privity of estate, or title, or contract, and 
where the claim by all is of the same nature 
and character. Where the claimants assert 
their rights under adverse titles and not in 
privity, and where their claims are of different 
natures, the bill is not maintainable. Thus, if 
an estate be put up for sale by auction, and A. 
becomes the purchaser, and pays his deposit, 
and then, by order of the same owner, it is put 
up again for sale, and B. becomes the purchaser, 
and pays his deposit ; such a case is not a pro- 
per subject of interpleader if each demand his 
deposit from the stakeholder ; for A. and B. do 
not claim in privity, and their deposits are dis- 
tinct. The pra 3 mr of the bill is that the de- 
fendants may be compelled to set forth their 
several titles and to interplead, i. e. to contest 


inter se their reepective claims, so that tlie ootuft 
may adjudge to whom such debt, duty, or other 
thing belongs, in order that such plaintiff may 
be indemnified. — Mitf. 48. If actions 

at law have been commenced against the plain- 
tiff, he may also pray that the claimants be 
restrained from proceeding until the right bo 
determined ; and if any money is due fix>m 
him he should offer to pay it into court, other- 
wise either of the defendants may move the 
court for an order that it be paid into court, 
all further proceedings to be stayed in the 
meantime. 

The plaintiff must annex to his bill an affida- 
vit that there is no collusion between him and 
any of the defendants ; as without this the bill 
is denmiTable. If the bill be filed by an officer 
of a company on behalf of the company, he must 
annex a like affidavit, and add that, to the best 
of his knowledge and belief, the company do 
not collude with the defendants. 

The bill generally praying an injunction to 
restrain the proceedings of the claimants, or 
either of them, at law, the interpleading plain- 
tiff may, immediately on filing his bill, accom- 
panied by an affidavit of no collusion, without 
waiting for the appearance of the defendants, 
and even before thej^have been served, move 
ex parte for an injunction to restrain all pro- 
ceedings at law commenced against him until 
further order, offering at the same time to pay 
the money in dispute into court. 

If tlie defendants do not deny the statements 
of the bill, the ordinary decree is that the de- 
fendants interplead ; and the plaintiff then with- 
draws from the suit. But the defendants, or 
either of them, are or is at liberty to contest 
and deny the allegations in the bill, or to set up 
distinct and independent facts in bar of the 
suit; and, in such a case, the plaintiff must 
reply to the answer, and close the proofs in the 
usual manner, before he can bring the cause to 
a hearing between himself and the defendants ; 
and at the hearing he can only insist (assuming 
such to be his right) upon a decree, that the 
defendants do interplead.-L/S^to. JSq. PI. 846. 
Should the question between the defendants be 
in a state for decision, the court will then settle 
it ; otherwise an issue is directed to be tried by 
a jury at law, or it is referred to the chief clerk, 
whichever coui’se is the better suited to' the 
nature of the case. 

The plaintiff is entitled to his costs out of the 
fund in court, or, there being nono,.fro6[i the 
defendant, if he wrongfully occasion therauit; 

But although a bill of interpleader, staiedy 
so called, lies only where the party ft|^lying 
claims no interest in the matter, yet ■ there are 
many cases where a bill, in the natitre of a bill 
of interpleader, will lie by a party claiming an 
interest to ascertain and establish his own 
rights, where there are otherrbonfiif^iiig rights 
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between third persons. Thus, if a plaintiff is 
entitled to equitable relief against the owner 
of property, and the legal title thereto is in 
dispute between two or more persons, so that 
he cannot Ascertain to which it actually belongs, 
he may file a bill against the several claimants 
in the nature of a bill of interpleader for his 
relief.— /Sfo. Eq. Jur. c. xx. ad Jin. 

Interpretare et concordare leges legibus est 
optimus interpretandi modus . — 8 Co. 169. — (To 
interpret and to reconcile the laws to laws is 
the best mode of interpretation.) 

Interpretatio Jienda est ut res magis valeat 
quam pereat. — Jenk. Cent. 198. — (Such an 
interpretation is to be adopted, that the thing 
may rather stand than fall.) 

Interpretatio talis in ambiguis semper Jienda 
est^ ut evitetur inconveniens et absurdum . — 4 
Inst. 328. — (In doubtful matters, such an in- 
terpretation is to be made that inconvenience 
and absurdity may be avoided.) 

Interregnum, the time during which a 
throne is vacant in elective kingdoms ; for in 
such as are hereditary, as in England, there 
can be no interregnum, the sovereign, in his 
artificial capacity, never dying. 

Interrogatory, a question in writing put to 
a witness, who answers it upon oath ; his an- 
swer is taken down in writing, and being signed 
by the witness, is called a deposition. 

1 Wm. IV. c. 22, extends the provisions of 
13 Geo. III. c. 63, relating to examinations of 
witnesses in India, to all other colonies and 
places under the dominion of the Crown, and 
to all actions in the courts at Westminster. — 
1 Chit. Arch. Prac. by Pren. 329, et seq. 

As to interrogatories for the examination of 
the litigants at law, see C. L. P, A. 18.54, ss. 
51, 52, and as to interrogatories on an attach- 
ment, see 2 Chit. Arch. Prac. by Pren. 1711. 

As to plaintiff’s interrogatories in Chancery, 
by 15 & 16 Viet. c. 86, s. 10, the bill is no 
longer to contain interrogatories. 

Within eight days after the time limited for 
a defendant’s appearance, the plaintiff in any suit 
commenced by bill may, if he require an answer 
to it from any defendant, file in the Record Office 
interrogatories duly prepared and signed by 
counsel, -and engrossed on parchment, for the 
examination of the defendant or defendants, or 
such of them from whom he may require an 
answer, and deliver to the defendant or defend- 
ants 80 required to answer (if appearing in 
person), or to his or their solicitor (if appear- 
ing by one), an office copy (written on paper, 
and bearing a 5s. stamp), of such interroga- 
tories, or of such of them as may be applicable 
to the particular defendant or defendants ; biit 
np defendant can be called upon or required to 
ptat in any answer to a bill, unless the interroga- 
tories have been filed, and a copy of them 
d^ivared’^tOfthim' oir his solicitor, within the 


time above mentioned, or within such further 
time as the court may think fit to direct. The 
copy to be delivered must be examined with 
the original, and the number of folios counted 
by the clerk of records and writs, who, on 
finding that such copy is duly stamped and 
properly written, is to mark the same as an 
office copy. When one solicitor appears for 
several defendants it seems that only one copy 
of the interrogatories need be served on liim 
for all such defendants, provided the note at 
the foot is sufficiently explicit. 

If a defendant do not appear in person, or 
by his own solicitor, within the time allowed 
for that purpose by the rules of the court, and 
the plaintiff has filed interrogatories for his 
examination, the plaintiff may deliver a copy 
of such interrogatories so examined and marked 
as already mentioned to the defendant, at any 
time after the time allowed to such defendant 
to appear, and before his appearance in person 
or by his own solicitor ; or the plaintiff may 
deliver a copy of such interrogatories duly 
exainjned and marked to the defendant or his 
solicitor, after the appearance of such defendant 
in person or by his own solicitor, but within 
eight days after such appearance. 

After the time allowed for filing interroga- 
tories for the examination of any defendant, no 
interrogatories are to be filed for the examina- 
tion of such defendant without special leave of 
the court, to be applied for upon notice of mo- 
tion. — 15 & 16 Viet. c. 86, s. 12, and Consol. 
Ord. 1860, xi. 

Where a defendant is not required to answer 
and shall not answer a biU, he is, however, to 
be considered as having traversed its allega- 
tions, which must therefore be established by 
evidence. — 15 & 16 Viet. c. 86, s. 26. 

As to defendant’s interrogatories for plain- 
tiff’s examination, any defendant in any suit, 
whether commenced by bill or by claim (but 
in suits commenced by bill which the defendant 
is required to answer, not until after he shall 
have put in a sufficient answer to the bill), may, 
vrithout filing any cross-bill of discovery, file in 
the record office interrogatories for the examina- 
tion of a plaintiff, to which must be prefixed a 
concise statement of the subjects on which a 
. discovery is sought, and deliver a copy of such 
interrogatories to the plaintiff or his solicitor ; 
and such plaintiff is bound to answer such 
interrogatories in like manner as if the s^e 
had been contained in a bill of discovery, filed 
by the defendant against him on the d^y when 
such interrogatories are filed, and as if the de- 
fendant to such bill of discovery had on the 
same day duly appeared, ; and the jiractioe of 
the court with reference to excepting to anstvera 
for insufficiency, or for scandah e^tepds and is 
ap;^licable to answers put wi te s^h interroga*- 
tones ; provided that in determining the ma- 
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teriality or relevancy of any such answer, or 
of any exception thereto, the court is to have 
regard, in suits commenced by bill, to the 
statements contained in the original bill, and in 
the answer which may have been put in thereto 
by the defendant exhibiting such interroga- 
tories for the, examination of the plaintiff, and 
in suits commenced by claim to the statements 
therein, and in any affidavits which may have 
been filed either in support thereof or in opposi- 
tion thereto : provided also, that a defendant, 
if he shall think fit so to do, may exhibit a cross- 
bill of discovery against the plaintiff instead of 
filing interrogatories for his examination. — 15 & 
16 Viet. c. 86, s. 19. 

It would appear, then, that if a defendant 
seeks relief from a plaintiff, he must exhibit his 
cross-bill ; should he, however, require a dis- 
covery merely from him, but at an early period 
of the suit, he should file interrogatories pur- 
suant to the just quoted stiitute, the practice 
relating to which is the same as in the case of 
a plaintiff’s interrogatories. 

Where a defendant deems a plaintiff can give 
testimony to facts in support of the merfts of 
his defence, he would then examine him as a 
witness by virtue of 14 & 15 Vict.^j. 99, s. 2. 

In terrorem {by way of warning). 

Interruption, the true proprietor claiming 
his right during th'e course of prescription. — 
Scotch term. 

Interruptio multiplex non tollit prcescriptionem 
semel obtentam. — 2 Inst. 654. — (Frequent inter- 
ruption does not take away a prescription once 
secured.) 

Intervention. A third person, not originally 
a party to a suit, but claiming an interest in 
the matter, may interpose at any stage of the 
suit, in defence of his own interest, whenever 
it is affected, either as to his person or property. 
The proceeding is called an intervention, and 
was peculiar to the ecclesiastical and admiralty 
courts. It is now practised in suits in the 
Courts of Probate, Divorce and Admiralty. An 
intervener must take the cause in which he 
intervenes as he finds it at the time of his in- 
tervention, and can only do what he of right 
may have done had he been a party in the first 
instance. The court may relax this rule under 
special circumstances. 

By 23 & 24 Viet. c. 144, s. 7, the Queen’s 
proctor, with the sanction of the attorney- 
general, and by leave of the epurt, may inter- 
vene in any suit for the dissolution of marriage, 
and pray that the petition may be dismissed, 
or if a decree nisi has been pronounced, may 
shew cause against such decree being made 
absolute upon the ground of collusion, or any 
other perk>n may intervene at any stag© of the 
suit aUd oppose the prayer of the petition, or 
show cause against the decree nisiy on the 
ground that the parties have been guilty of 
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collusion, or that znaterial facts have been snpi-- 
pres^ed. For the, mode of proceeding, see the 
Further JSuleSy 16 to 21. 

In testamentis ratio tacitamon debet conside- 
rari sed verba solum spectari debenty adeo per 
divinationem mentis a verbis recedere durum eat, 
(In wills, an unexpressed meaning ought not 
to be considered, but the words alone ought to 
be looked to ; so hard is it to recede ^rom the 
words by guessing at tlie intention.) 

Intestate, a person who has left no will. 
Swinburne, Godolphin, and others of the earlier 
writers on the subject of wills, apply the term 
‘ intestate ’ to a persoii who dies leaving » will, 
but not appointing an executor ; the term testa>^ 
ment being formerly applied only to a will which 
appointed an executor. See Swinburne^ pt. 1, 
s. 1 ; and 1 WillUuns on Executors^ 6. See 
Distuibution. 

Intestatus decedit, qui aut omnino testamentum 
non fecit; aut non jure fecit; aut id quod fecerat 
ruptum irritumve factum est; aut nemo ex eo hear es 
extitit. — Civil Law. — (A person dies intestate, 
who either has made no testament at all, or has 
made one not legally valid ; or if tlie testament 
he has made be revoked, or made useless ; or 
if no one becomes heir under it.) 

Intol and TJttol, toll or custom paid for 
things imported or exJJorted. 

In totidem verbis (m so many words). 

In traditionibus scriptorum, non quod dictum 
est sed quod gestum est inspicitur.—^ Co. 187. 
(In the traditions of writers, not what is said, 
but what is done, is regarded.) 

In transitu {during the passage). See Stop- 
page IN TRANSITU. 

Intrare mariscum, to drain a marsh or low 
ground, and convert it into herbage or pasture. 

Intrinsecum servitium, common and ordi- 
nary duties within the lord’s court.— 

Glos. , 

Intromission, the assuming possession of 
property belonging to another, either on legal 
grounds or without such authority, which latter 
is teiTued vitious intromission. — Scotch Law. 
Intruder. See Intkusion'. 

Intrusion, the entry of a stranger after a 
particular estate of freehold is determined be- 
fore him in reversion or remainder. Where, a 
tenant for life dies seised of certain lands or 
tenements, and a stranger enters thereon after , 
such death of the tenant, and before any entry 
of him in remainder or reversion, such strangerr 
is called an intruder. t-K - 

The writ of entry on intrusion is abolished 
by 3 (Sr 4 Wm. IV. c. 27. See Abatjbxe^.’ i 
Intrusion, Information of. See iNVomiii^oiir. 

Inure, to take effect. 

Inutilis labor, et sine fmctUynoni e$$)ii^fichiS 
legis.'—’.—Co. I/itt. ;’il27.— ( D selese'^.; laboi^ .<*■ and : 

without fruit, is not the effect , of law*) { ' j < 

Invadiaxe, to pledge or mortage ^labds^ 
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III vadio {in gage ; in pledge). 

InvacdoneS) the inquisition of serjeancies and 
knights’ fees. 

Invecta et illata, articles subject to certain 
liens or services. — Scotch Law. 

Inveniens lihellum famosum et non coiTum- 
pens punitiir. — Moor, 813. — (He who finds 
notorious libel, and does not destroy it, is 
punished.) 

Invention, Title hy, the mode of acquiring an 
ownership in patent-rights and copyrighfs. See 
Copyright, and Letters Patent. 

Inventiones, treasure-trove. 

Inventory, a list or schedule, containing a 
true description of goods and chattels, or fur- 
niture, &c. made upon a sale, or by an ex- 
ecutor of his testator’s effects, or by an admi- 
nistrator of those of the intestate. See 
Executor. 

In ventre sa mere {in his mother^ s womb). 
See Unborn Child. 

In verbis non verba sed res et ratio queer enda 
esU—Jenk. Cent. 132. — (In words, not the 
words, but the thing ^nd w.e meaning is to be 
inquired after.) 

Inveritare, to make proof of a thing. 

Invest, to give possession, or lay out money. 
When a trustee, executor, or administrator 
shall not, by some instruftlents creating his trust, 
be expressly forbidden to invest any trust-fund 
on real securities, in any part of the Unit(!d 
Kingdom, or on the stock of the Bank of Eng- 
land or Ireland, or on East India Stock, it 
shall be lawful for such trustee, executor, or 
administrator, to invest such trust-fund on such 
securities or stock ; and he shall not be liable 
on that account as for a breach of trust, pro- 
vided that such investment shall in other res- 
pects be reasonable and proper. — 22 & 23 Viet. 
c. 35, 8. 32. 

Investiture, the open delivery of seisin or 
possession. 

Invito domino [Lat.]| (ivithout the assent of 
the lord). 

In vocibus videndum non a quo sed ad quid 
sumatur. — Ellesm: Postn. 62. — (In discourses 
it is to be seen not from what, but to what, it is 
advanced.) 

Invoice [perhaps corrupted fr. envoyez, Fr., 
send], a written account of the particulars of 
goods sent or shipped to a purchaser, factor, 
&C. with the value, or prices, or charges an- 
nexed. 

Involuntary manslaughter, the uninten- 
tional killing of a person by one engaged in an 
unlawful, but not felonious, act. — 4 Step. Corn. 
148. See Homicide. 

Invultuaoio, a species of witchcraft, the 
]ierpetrators of .which were called vultivoli, 
and are described by John of Salisbury, De 
Nugis Curtal. 1. 1, c. xii. To this superstition 
Viigil {Phaiinacetiiria) alludes. J — 


Limits ut hie durescit, et hose ut eeru Mqueieit, 

Uno eodemque igni, sic nostro Ddphnis dmfyre. 

Of the practice of this superstition, both in 
England and Scotland, many instances are to 
be met with ; among the most remarkable that 
of Eleanor Cobham, Duchess of Gloucesterj and 
Stacey, servant to George, Duke of Clarence.*— 
Anc. Inst, Eng. 

I. 0. TI. a written acknowledgment of a debt, 
so called because it commences with those 
letters, which custom has substituted for the 
words I owe you, because they have the same 
sound. The following is the usual form of 
an I. O. U. : — 

' To Mr. A. B. 

I. O. U. Twenty Pounds. 

C. D. 

£20. January 1st, 1863.’ 

It is a common transaction for the lender of 
money to take an I. O. U. from the borrower. 

If it is in the form above set out it requires 
no stamp, for it is neither a receipt, agree- 
ment, nor promissory note. If, however, it 
contains a promise to pay the money, it must 
be stamped as a promissory note ; or, as an 
agreement, if it contain terms of agreement, 
the subjec* matter of which is of the value of 
5/. It should be addressed to the creditor by 
name, but that is not essential to its validity. 
It is evidence of an account stated with tlie 
creditor, if he is ifamed ; or, if he is not named, 
it is primd facie evidence of an account stated 
with the person who produces it. It is not 
negotiable. See Chitty on Bills, 357. 

Ionian States. See 20 Viet. c. 4; 23 & 24 
Viet. c. 86. 

Ipsw leges cupiunt ut jure regantur. — Co. 
Liu. 174. — (Tlie laws themselves require that 
they should be governed by right). 

Ipso facto {by the very act itself). A cen- 
sure of excommunication in the ecclesiastical 
court, immediately incurred for divers offences, 
after lawful trial. 

Ire ad largnm {to go at large ; to escape ; to 
be set at liberty). 

Ireland, one of the British islands lying 
westward of Great Britain, from which it is 
separated by the Irish Sea, or St. George’s 
Channel, and bounded on the north, south, 
and west, by the Atlantic Ocean. It was a 
distinct kingdom until the 1st of January, 
1801, when its union with Great Britain took 
place under the pame of ‘ The United Kingdom * 
of Great Britain and Ireland.’ — 39 & 40 Geo. 
III. c. 67 ; 40 Geo. III. c. 38. See Step. Com. 94. 

Irregularity, disorder, going out of rule; 
also, an impediment to taking holy orders. 

As to irregularities at Common Law, see 2 
Chit. Arch. Prac. by Pren. 1457, and in Equity, 
see Smi. Ck. Pr. 168. 

Irrepleviable, or Irreplevisable, that which 
cannot be replevied or delivered on sureties. 



( 479 ) IHB-AIA 


Irritanoy, the becoming void. 

Initant clause, a provision by which cer- 
tain acts specified in a deed are declared to be 
null and void. A resolutive clause dissolves and 
puts an end to the right of a proprietor on his 
committing the acts so declared void . — Scotch 
Law, 

Is cut cognoscitur . — (He to whom it is ac- 
knowledged, i. e. a cognizee.) 

Is qui cognosciU — -(He who acknowledges, 
i. e. a cognizor.) 

Ish, expiry ; the termination of a tack or 
lease.— 

Isslnt [Nor.-Fr.] {thus, so\ 

Issuable plea, a plea on which a plaintiff 
mjw take issue, and go to trial upon the merits. 

Issuable Terms, Hilary and Trinity, be- 
cause in them issues are made up for the as- 
sizes. But for town-causes, all the four terms 
are issuable. 

Issue [fr. exitus, Lat.], used in several 
senses : — 

^(1) The legitimate offspring of parents. The 
word issue in a will is either a word of pur- 
chase or of limitation, as will best answer the 
intention of tlie testator, though in the case of 
a deed it is imiversfilly biken as a word of 
purchase. — 2 Foubl. Eq. 69. 

(2) The profits arising from lands or tene- 
ments, amerciaments or fines. 

'V(3) Event, consequence, evacuation, sending 
itorth. 

^^(4) The point in question, at the conclusion 
of the pleadings between contending parties in 
a suit or action, when one side affirms and the 
other denies. The cause is then fit for trial, 
in order that a decision may be made in the 
matter. The issue must be material, single, 
and certain in its quality. An issue is either 
in fact, and tried by a jury, either common or 
special, or in law, and then determined by the 
court in banco. A transcript of the pleadings 
is called, in an issue in law, the demurrer-book, 
in an issue in fact, simply the issue ; it is de- 
livered to the defendant’s attorney, who, if it 
vary from the pleadings, is entitled to make 
application to the court to have it set right. 
The record is afterwards made up, if the issue 
be one in fact, and taken to trial. — Step. Plead. 
24 ; 1 Chit. Arch. Prac. by Pren. 305, 916. 
See Feigned Issues. 

(5) As to issues from Chancery, see Smi. 
Ch. Pr. 787. 

Issue-roll, to enter issues joined upon, abo- 
lished by rules in 4 Wm. IV. 

Ita semper fiat relatio ut valeat dispositio.-— 
Cro. Co. 76. — (Let the relation be such that 
the disposition may stand.) 

Item [Lat. also], a word used when any 
article is added to the former. 

Iter,, a foot- way ; a right of passage. 
Itinerant. See Eyee. 


lule [fr.yo/, Got., a sumptuous treat], Cl^ist- 
mas. — Encyc. Land, * 


Jacens [lying in abeyance]. 

Jack [lorica, Lat.], a kind of defensive 
coat-armour, worn by horsemen in war ; not 
made of solid iron, but of many plates fastened 
togetlier. Some tenants were boimd by their 
tenure to find it upt/.i any invasion,-— CowsL 

Jack-Ketch [supposed to be fr. John Ketch, 
a noted hangman in 1682, of whom his wi^ 
said that any bungler might put a man to 
death, but only her husband knew how to 
make a gentleman die sweetly], a nick -name 
of* the common hangman in the city of London. 
Butler's Ghost, p. 54. 

Jacobus, a gold coin worth 25s., so called 
from James I., who was king when it was 
struck. — Encyc. Lond. 

Jactitation [fr. jactito, Lat., to boast], a 
false pretension to marriage. — Canon Law term, 

A suit of jactitation of marriage 
matrimonii causa), which is of very infrequent 
occurrence, is brouglsl; in the Divorce Court, 
when a person maliciously and falsely boasts or 
gives out that he or she is married to another, 
whereby a common reputation of their marriage 
may ensue. The party injured sues for the 
purpose of having perpetual silence enjoined 
upon the unjustifiable boaster. — 20 & 21 Viet, 
c. 85. 

Jactivus, lost by default; tossed away. 

J actus or J actura mercium {a throwing away 
of goods), jetsam, which see. 

Jaghire, Jaghur, Jagir (literally, the place 
of taking). An assignment to an individual of 
the government share of the produce of a portion 
of land. J'here w;cre two species of jaghires ; 
one, personal, for the use of the grantee ; an- 
other, in trust lor some public service, most 
commonly the maintenance of troops. — Indian, 

Jaghir-dar, a person holding a jaghire.— 
Ibid. 

Jail [fr. geole, Fr.], a prison or gaol. 

Jailer, a keeper of a prison or gaol. 

Jambeaux [fr. jambe, leg], leg-armour.— 
Blount. 

Jamma, Jumma, total amount, collectdom 
assembly. The total of a territorial assignment. 
Indian. 

Jammabundy, Jummabundy. A vrritien 
schedule of the whole of an assessment, — Ibid, 

* Jampnum, furze or grass, or ground, wl^ere 
furze grows ; as distinguished from pas- 

ture, or the like. — Cowel, and Co. Litt, 5 a. 

Jaques, small money. — Staunfil. P. C, c. 

XXX. 
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Jfjimixuii, lasting. 

Jemail) a yeoman. — Cowel. 

Joo&il Fcorrupt of faillh Fr. j lapsus 
sum, Lat., I have failed], an oversight in plead- 
ing or other law proceedings. 

The statutes of amendment, whereby slips and 
mistakes in proceedings are rectified under cer- 
tain circumstances, are called Statutes of Jeo- 
fails. They are 14 Kdw. III. Stat. I. c. 6 j 
9 Hen. V. c. 4 ; 4 Hen. VI. c. 3 ; 8 Hen. VI. 
cc. 12, 15 ; 32 Hen. VHL c. 30 ; 2 & 3 Edw. 
VI. c. 32; 18 Eliz. c. 14; 27 Eliz. c. 5; 21 
Jac. I. c. 13 ; 16 & 17 Car. II. c. 8 (called the 
< Omnipotent Act ’) ; 22 & 23 Car. II. c. 4 ; 4 & 

5 Anne, c. 16 ; 9 Anne, c. 20 ; 5 Geo. I. c. 13 ; 

4 Geo. II. c. 26, s. 4; 7 8 Viet. c. 61. — 

2 Chit. Arch. Prac. hy Pren. 1548 ; 2 Reeves, 
448. 

Jerguer, or Jerqner, an officer of the cus- 
tom-house, who superintends the waiters. — 
Phillips. 

Jetsam, Jettison, or Jetson [fr. jeter, Fr.], 
goods or other things which having been cast 
overboard in a storm, o* after sliip wreck, are 
thrown upon the shore. 

Jenx de Bourse, speculating in the public 
funds, stock-jobbing. — French phrase. 

Jewish Law of Descent. See Hale's Hist. 
292. 

Jews. Several statutes have been passed 
during the present reign respecting the Jews. 
See 8 & 9 Viet. c. 52, giving them relief as to 
municipal offices; 9 & 10 Viet. c. 59, removing 
disabilities in regard to religious opinions; 10 

6 1 1 Viet. c. 58, as to their marriages ; 2 1 & 
22 Viet, c, 48, s. 5, amended by 23 & 24 Viet. 
c. 63, as to their making declarations as a 
qualification for office, and c. 49, admitting 
them to sit in parliament. 

Jobber, one who buys or sells cattle for 
others; a person who jobs, i. c. does chance 
work, as distinguished fi-om one in regular em- 
ployment. 

Jocalia, jewels, paraphernalia. 

Jooelet, a little manor or farm. 

Joous partitas;, an election between two 
prc^sals. 

John Doe, the name which was usually given 
to the fictitious lessee of the plaintiff in the 
mixed action of ejectment; but he was some- 
times called Goodtitle. See Ejectment. So the 
Komans had their fictitious personages in 
law proceedings, as Titius, Seius. — Juv. Sat. 
iv. 13. 

Joinder of causes of action, coupling two 
or more matters in a suit or proceeding. 

Causes of action of whatever kind, provided 
they be by and again^ the same parties, and 
in the same rights, may be joined in the same 
suit ; but this shall not extend to replevin or 
ejectment ;<. and where two or more of the 
oausesof action sd joined are local, and arise in 


different ootmties, the venue may be laid in 
either of such coimties, but the court or a 
judge shall have power to prevent the trial of 
different causes of action together, if such trial 
would be inexpedient, and in such case such 
court or judge may order separate records to 
be made up, and separate tiials to be had,— » 
C.'L. P. A. 1852, s. 41. 

Joinder of parties. The holder of any bill 
of exchange or promissory note, may, if he 
think fit, issue one writ of summons according 
to 18 & 19 Viet. c. 67, against all or any num- 
ber of the parties to such bill or note, and such 
writ of summons diall be the commencement 
of an action or actions against the parties 
therein named respectively ; and all subse- 
quent proceedings against such respective par- 
ties shall be in like manner, so far as may 
be, as if separate writs of summons had 
been issued (s. 6). See Misjoinder and Non- 
joinder. 

Joinder in pleading, accepting the issue, 
and mode of trial tendered, either by demur- 
rer, error, or issue in fact, by the opposite 
party. 

Joint, combined ; shared amongst many ; 
in the same possession. 

Joint>fiat, a fiat which was issued against 
two or more trading partners. Abolished, see 
Fiat. 

Joint-heir, a co-heir. 

Joint-stock Banks are joint-stock com- 
panies formed for the purpose of Ciirrying on 
the business of banking. Several Acts of Par- 
liament have been passed from time to time 
for their regulation. See 7 Geo. IV. c. 46 ; 7 & 

8 Viet. c. 113; 9 & 10 Viet. c. 45 (as to 
Joint Stock Banks in Scotland and Ireland) ; 
20 & 21 Viet. c. 49. They are now regulated 
by ‘ The Joint-stock Companies’ Act, 1862,’ 
25 & 26 Viet. c. 89, and are subject to the 
stime law as other joint-stock companies, with 
the exception of the following .special provi- 
sions: — The Board of Trade may, upon the 
application of members holding not less than 
one-third of the shares of the company, ap- 
point an inspector or inspectors to examine 
into its affairs and report thereon (25 & 26 
Viet. c. 89, s. 56). No banking company 
claiming to issue notes in the United Kingdom 
is entitled to limited liability in respect of 
such issue (s. 182). Every banking company 
existing at the date of the passing of the Act, 
which registers itself as a limited company, 
must, thirty days at least previous to obtain- 
ing a certificate of registration with limited 
liability, give notice to all its customers of its 
intention so to register (s. 188). Every limited 
banking company, before it commences busi- 
ness, and also on the first Monday in February 
and in August in every year during which it 
carifes on its business, is required to state in a 
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eertaiia &nn the capital of the company, and 
number of ^ares into which such capital 
is divided, and the number issued, the calls 
made and received, and the liabilities of the 
company on the preceding Ist of January and 
July respectively, and the assets of the com- 
pany on such day. A copy of the statement is 
to be put up in a conspicuous place in the 
registered office of the company, and in every 
branch office (s. 44). See Thrmg^s Law of 
Joint- Stock Companies ; Smith's Mercantile 
Law ; and Joint-stock Company. 

Joint-stock Company is an association of 
a large number of persons united together for 
the common purpose of carrying on a trade or 
some useful enterprise capable of yielding 
profit. The common property of the members, 
applicable to the purposes of the company, is 
called its joint-stock, and hence the name 
Joint-stock Company. The capital is gene- 
rally divided into equal parts called shares. 
Each member holds one or more of these, and 
in proportion to the number held by him is 
entitled to participate in the profits. A due 
succession of members is kept up by the trans- 
fer of shares by living members to othei’s, or 
by the transmission of the shares of deceased 
members to their representatives. The ma- 
nagement'ofthe affairs of the company is vested 
in certain of the members called directors ; and 
the general body of shareholders, beyond exer- 
cising a control over the acts of the directors 
upon special occasions, take no active part in 
the concerns of the company. Originally joint- 
stock companies were formed by an instru- 
ment called a Deed of Settlement, by which 
the constitution of the company and the con- 
duct of its affairs were regulated. The courts 
of law and equity considered companies so 
formed as ordinary partnerships, and the rights 
and liabilities of the members inter se, and as 
between themselves and the public, were de- 
termined upon the principles applicable to an 
ordinary partnership. 

From this doctrine of the courts in many in- 
stances great inconveniences resulted. Thus, 
courts of law acting upon the rule that one 
partner cannot maintain an action against a 
co-partner, held that the directors could not 
sue the shareholders for calls, and courts of 
equity, acting upon the rule that a general 
account must be taken before one partner can 
be compelled to pay money to another partner, 
required the whole of the ai&irs of the company 
to be thrown into Chancery beffire a call could 
be recovered. Moreover, courts of equity 
declined to entertain suits for determining dis- 
putes between members unless the comjpany 
consented to a dissolution, and a suit for disso- 
lution tras rendered so expensive and difficult, 
by the necessily of making all the members 
parties to i1^ as to be practically unavailalble. 


Again, no aotion could be maintained aMinlit 
a debtor of the com^y unlem all the ware- 
holders were made plaintifis. These and'oth^ 
inconveniences induced joint-stock companies 
in many cases to obtain a private Act of Par- 
liament, or a royal patent, giving them some 
of the privileges of corporations* Several' 
attempts were made by the legislature to deal 
with the subject generally, see 16 Oeo. IV, 
C.91; 4&5 Wm,IV. c. 94; 1 Feet. c. 78 ; but 
these proving to be' utterly insufficient to* 
meet llie exigency of llie case, in 1844 was 
passed * An Act for the Registration and In- 
corporation of Joint-stock Companies,* 7 & 8 
Viet. c. 110, now repealed. This Act was 
followed by others amending it and giving 
facilities for the winding up of joint-stock 
comjmnies (see a list of them in 25 & 26 
Viet. c. 88, Schedule III., pt. 1). These have 
all been repealed by ‘The Companies’ Act, 
1862,’ 25 & 26 Viet. c. 89, the statute by 
which joint-stock companies are now rega-» 
lated. The following is an outline of the chief 
provisions of the Act, which came into force on 
the 2nd of November, 1862 : — The 4th section 
enacts that no company, association, or partner- 
ship, consisting of more than ten persons, shall 
be formed after the commencement of this Act, 
for the purpose of carding on the business of 
banking, unless it is registered as a company 
under the Act, or is formed in pursuance of 
some other Act, or of letters-patent ; and no 
company, associati^, or partnership, consisting 
of more than tweniy persons, shall^be formed 
after the commencement of this Act for the 
puipose of carrying on any business that has 
for its object the acquisition of gain, unless it 
is registered as a company under this Act, or is 
formed in pursuance of some other Act, or of 
letters-patent, or is a company working mines 
within and subject to the jurisdiction of the 
Stannaries. The Act is then divided into nine 
parts. 

Part I. relates to the constitution and incor- 
poration of companies and associations. It 
provides that any seven or fUore persons as- 
sociated for any lawful purpose may, by sub- 
scribing their names to a memoranduiu of 
association, and otherwise complying with the 
requisitions of the Act in respect of registra- 
tion, form an incorporated company with or 
without limited liability. A company may: 
be registered in one of three forms : (a) as 
‘ company limited by shares,’ where the lia-^' * 
bility of each member is limited to the amount 
unpaid on his shares; (5) as a ‘company 
limited by guarantee,’ where the liabili^ of 
each member is limit^ to such amoctntas he* 
undertakes in the memorandum of asBo^sfiatkm 
to contribute to the assets of the com^aiiy if it 
should be wound up; and(c)an/ unH m itedcom- 
pany,’ where there is no limit to *the liabiiity 
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of tlio members. A form of memorandum of 
association appropriate to each case is given, 
which* must be accompanied by Articles of 
association providing for the internal manage- 
ment of the company. 

Part II. relates to the distribution of the 
capital and liability of the members of com- 
panies and associations formed under this Act.** 

Part III. relates to the management and 
administration of companies and associations. 

” Part IV. relates to the winding-up of com- 
panies and associations formed under the Act, 
and provide.s for three distinct systems of 
winding-up : — 

(a) A compulsory winding-up, i. e. a wind- 
ing-up by a court. 

(1) A voluntary winding-up, i. e. by tho 
company itself. 

(c) A winding-up partly compulsory and 
partly voluntary. 

Part V. relates to the constitution of tho 
n*egistration office. 

Part VI. relates to tho application of the 
Act to companies regisiored under the Joint- 
stock Companies’ Acts of 1856 and 1857 (19 
& 20 Viet. c. 47 ; 20 & 21 Viet. c. 14), mid 
declares that companies formed under those 
Acts shall be subject to this Act as if they 
had been formed unde/ it, and that companies 
registered but not formed under those Acts, 
shall be subject to this Act in the same manner 
as companies registered under Part VII. 

Part VII. relates to commnies authorized to 
register iu»der this Act. ^ 

Part VIII. contains provisions for the wind- 
ing-up of unregistered companies, which in all 
cases must be by the court. 

Part IX. contains a repeal of previous Acts 
relating to the formation and winding-up of 
companies. 

To the Act tliere are three schedules. The 
first contain.^ a model code for the regulation 
of companies ; the second, forms to be used in 
registration, and Ibrms of deeds of association ; 
the third contains a list of the Acts repealed 
by Part IX. 

See JVinh< 7 ’s Law of Joint-Stock Companies ; 
Smitli's Mercantile Law ; 3 Step. Com. 143 ; 
Levi's International Commercial Law. 

Joillt*teuailoy. This tenancy iscreated where 
tho same interest in real or personal property 
is, by the act of the party, passed by the same 
matter of conveyance or claim in solido^ and 
not as merchandise, or for purposes of specu- 
lation, to two or more persons in the same 
right, either simply, or by construction or 
operation of law jointly, with a. jus accrescendiy 
that is, a g^dual concentration of property 
from more to fewer, by the accession of the 
part of him or them that die to the survivors 
or Bu^idvor, till it passes to a single hand, and 
Joini^i|ibiancy cohse^^uently ceases. 


This holds place as well in 

equity as at law. Equitable estates, therefore, 
are subject to joint-tenancy, and its properties. 
The trust as well as the term passes to the sur- 
vivor ; and if the estate of two joint-tenants 
is assigned in trust for them, or such a tnist is 
raised by implication, the equitable interest 
follows the nature of the former legal estate. 

The courts of law and equity disfavor this 
mode of holding property heneficially. 

During the feudal rigor, however, and when 
assurances were simple, joint-tenancy was found 
to be most useful. It was adopted to prevent 
dower and courtesy attaching. It avoided 
wardship, primer seisin, and other feudal im- 
posts of the same description ; for tho title by 
the survivorship is paramount. A conveyance 
was made to the father and son, or to several 
co-trustees, of whom the interested owner was 
one, and a descent was thus avoided. By the 
Dower Act, 3 & 4 Wm. IV., c. 105, no title of 
dower affects a joint estate, whether legal or 
equitable. 

Anciently, joint-tenancy was fiivored, be- 
cause it did not induce fractions of estates. 

And now, for the purpose of limitations over, 
it is much more accommodating than a tenancy 
in common, unless cross-remainders are ex- 
pressed or implied. The law itself adopts it 
sometimes, as in the cases of executors, as- 
signees in bankruptcy, and others, though they 
differ in some respects Irom simple joint- 
tenants. 

'i'here may bo a joint-tenancy for life, or in 
fee, or in remainder, but not in tail, unless tho 
donees, being male and female, may lawfully 
marry ; for if not, the donees possess estates for 
liJe only, with several inheritances in tail. An 
estate cannot be granted to two or more jointly 
and severally, for severally is repugnant, and 
they take as joint-tenants. 

When jin estate is granted to two or more 
persons without any modifying and disjunctive 
words, they lake, according to the common law 
rule, as joint tenants. For example, if an estate 
be granted to A. and B. for their lives, they 
become joint-tenants of tlie freehold ; if to A. 
and B. and their heirs, they are then joint- 
tenants of the fee. While equity I’ecognizes 
this imle, yet it has laid down many exceptions 
to it, amongst the most important of which are 
the following 

(1) If two join in lending money On mort- 
gage, though they take a joint security, yet 
equity hol^ that it could never have been 
intended that their interests diould survive, 
tire fair presumption being that each means to 
len^his own money, and to be repaid his own 
again. The consequence is, that on the death 
of one, the survivor, who holds the entire legal 
estate by survivordiip, is deemed by equity a 
trustee for the personal representatives of the 
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dec^md co«mortgageeSy tintil the money be of the tenants^ the eetate passing among the 
repaid. Equity then treats the two mortgagees joint-own|^s without any peroeptfi>le d^ee of 
as tenants in common. Where a mortgage is transition^ but the diminution of the number 
made to trustees, who do not appear in that of persons to enjoy it. The last survivor 
character on the face of the deed (as it is de- takes the whole, as if the estate had originally 
sirable they should not, lest the title to the been given to him only, Unless any of his 
land be incumbered with notice of their trust), companions have conveyed away his own 
it is usual to insert a clause providing against sliare in his lifetime, which, of bounse, each 
the applicationofthisrule of equity to their case, can do; so a partial alienation is a severance 

(2) When two persons pui’chase an estate, tanto, for alienatio rei prcsferiur juri nccres- 
and advance the purchase-money between them cendi. 

in unequal portions, equity treats them as te- The right of survivorship is necessarily reci* 
nants in common, notwithstanding the transfer procal : for otherwise there would be difierhnt 
be made to them generally, but the inequality degrees of interest in the same estate, which is 
must appear on the face of the conveyance, inconsistent with the nature of joint-tenancy. 
If, however, the consideration-money be paid A body-corporate, therefore, whoso existence 
by them in equal portions, and the transfer is has no natural tennination, cannot be joint- 

general, then equity has not any ground tq tenant with a natmal person ; and as survivor- 

infer that this was not a joint purchase of ship is necessarily included in joint- tenancy, 

the chance of survivorship, and they must be two corporations cannot be joint-tenants to- 

deemed, even in equity, as joint tenants, gethcr ; for both being considered by the law 
Should one expend money in the repair and as of perpetual duration, it is impossiblo for 
improvement of the estate, he will have a claim one to suiwive the other, 
or lien on the estate for the amount of such If joint-tenants join in a conveyance, each 
money. transfers but his own part. The freehold in 

(3) When partners in trade pirrchase pi*o- joint- tenants is so entire that they cannot grant, 

perty for the partnership concern, equity treats nor bargain and sell, nor surrender or devise 
them as tenants in common, holding the sur- to each other, much Jess exchange with or 
vivor to be trustee of the legal estate for the enfeoft’ one another. No right of dower or 
personal representatives of the deceased part- curtesy attaches to this estate, for the jua ac^ 
ner as to his share. Wares, merchandise, and crescendi is prefeired to all charges and incum- 
stock in trade belonging to partners, survive brances which do not amount to at least a 
to the representatives of the deceased partner, partial alienation of his share as a lease ; and a 
The lex viercatoria excludes the Jtis accrescendz devise by a joint-tenant, during the existence 
for the benefit of commerce, which is pz'o bono of the joint- tenancy, is void. The maxim is, 
puhliooy the maxim being jus accrescendi inter jus accrescendi preefertur ultimee vdluntati nec- 
mercatores locum non haheU non oneribus. By the Wills’ Act, a general 

A joint-tenancy, being created by the con- devise passes after-acquired property ; lands, 
vention of parties, must arise out of the same acquired jui'e accrescendi, will, consequently, 
deed, will or claim, for there must exist a pass. 

unity of title between them which must be by A curious question sometimes arises as to 
purchase, and not by mere operation of law, what is the law in case it cannot be proved 
and the estate must vest in them at one and • which of two or more joint-tenants is the sur- 
the same time ; for a joint-tenancy must sub- vivor. In one case, indeed, it was given in 
sist ab initio an estate cannot become a joint- fiivor of him who struggled. the longer, both 
tenancy by the happening of any circumstances being hanged together. — Broughton v. Randall, 
ex post facto. The same interest must be given Cro. Eltz. 502. 

to the parties, for one joint-t4nant cannot have By the Roman law the relative strength 
one estate in the property as for life, and the of the parties, presumable from age and sex, 

other another as for years; and they must hold was adopted as the criterion for asserting the 

it by the same midivided possession, for ench priority of right. And the Code Napoleon hsis 

has an undivided moiety of the whole, and not adopted the same principle, 
the whole of an undivided moiety, though since By our courts, however, this rule is not con- 
the 3 & 4 Wm. IV. c. 27, s. 12, the possession sidered applicable. Sir W. Wvnne in one case 
of one joint-tenant is no longer to be deemed (2 Salk. 598), where a father, nis children ahd 

the possession of the other or others. wife, all perished by shipwreck, considered it 

Joint-tenants being seised per my et per tout, more reasonable, in such cases, to considar all 
or, as Coke says, totum conjunctim et nihil pitr se the persons as having died at the same instanl^ 
sep<3RrotM»,enjoy a survivorship accrescendi) and as being incapable of transmit&ig ri|B^ts 
which is held to be as good as a right by descent, to each other. 

the title of the survivor being paramount. It is The case of General Stanwix, who, with his 

a continuation of the estate by the survivorship daughter, perished by shipwreck (which afforded 

1 1 2 
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an intereating topic for the pen of Mr. Fearne, 
who Gon^sed, for amusement, an ar^^fiment for 
each of raO two claimants, published in his post- 
huinoUB works) was compromised at the insti- 
gation of the court. The personal representa- 
tives of the daughter were claimants on one 
tide, and those of the father on the other, the 
former being entitled in case she survived her 
father. Where one or two persons, who died 
rmder similar circumstances, had the legal 
right and was in possession, the Master of the 
Rolls, in Mason v. Mason^ 1 Mer. 309, held 
that the representatives of the party not en- 
titled to the possession were bound to prove 
that he survived the other, in order to be con- 
sidered entitled ; and Lord Hardwicke appears 
to have acted on the same ground in a case 
where' husband and wife were shipwrecked to- 
gether, and the husband, to whom a bill of 
exchange had been given by his wife’s fatlier, 
had agreed to settle it on her three or four 
years afterwards, but before that period both 
were lost. His lordship inclined to think that 
since the husband had the legal right, in order 
that the representatives of the wife might claim, 
they must have proved that she survived. So 
where a husband appointed his wife executrix 
and retiduary legatee, both perished toge- 
ther, it was held that administration was to be 
given to the representatives of the husband, the 
law favoring the last possessor, the proof of 
survivorship lying on the other side. And 
where a husband and his wife and child per- 
ished in shipwreck together, administration 
was granted to the husband’s effects as of a 
widower. ISee 13 & 14 Viet, c. 60, ss. 13, 19. 

All emblements go to the survivor. Judg- 
ment and crown-debts against a deceased joint- 
tenant do not affect the estate in the hands of 
the survivor ; but if a joint-tenant alien so as 
to sever the jointure, or if he become the sur- 
vivor or sole owner by release, prior judgments 
against him become available charges on the 
property. 

The severance and destruction of this estate 
may be effected in several ways, as — 

(1) By a voluntary deed of partition among 
the tenants agreeing to hold the property in 
severalty, for this is a disunion of their posses- 
sion, and they have then but a separate interest 
in the several parts of the land, and the jus 
accrescendi is gone. 

(2) By alienation without partition, as by 
one joint-tenant either releasing his share to 
the other, or conveying it away to a third per- 
son, ibr this is a destruction of the imity of 
title. A covenant to sell by a joint-tenant 
severs the estate in equity, provided it can be 
Specifically performed, but not at law. 

(3) By accession of int^est, either by one 
^oint-tenant puroha^g the interest of the 
ttiiers, or bj^ his acquiring the whole estate by 


survivorship, whereby the uliiiy of ifitisrest is 
dissolved. 

(4) By a decree in Chancery tipibh a bill 
filed by one joint-tenant, a commission issues 
to divide the land, and when this has been' re- 
turned, the court directs a compulsory parti- 
tion, and orders the execution of reciprocal 
transfers. See 13 & 14 Viet c. 60, s. 30 ; and 
also 41 Oeo. Ill, c. 109, s. 16 ; and 1 Wm, JV, 
c. 65, s. 27. 

Jointress, or Jointuress, she who has an 
estate settled upon her by her husband, to hold 
during her life, at least, provided she survive him . 

Jointure. The original law of dower became 
among our ancestors, with the increase of alien- 
ation, highly inconvenient and obstructive of 
the free course of conveyances. The legisla- 
ture, by the 27 Henry VIII. c. 10 (the Statute 
of Uses), set about a method of diminish- 
ing the evil by providing a jointure in lieu of 
dower. By effect of this statute no widow can 
claim both jointure and dower. Jointure, in 
its strict acceptation, means a joint estate, 
limited to both husband and wife ; but it is 
now understood to be a sole estate, limited only 
to the wife. To a strict legal jointure these 
six things are requisite : — 

(1) The provision for the wife must take 
effect in possession or profit immediately after 
her husband’s death. 

(2) It must be for her own life at least, and 
wot ‘pour autre vie^ or for any term of years, or 
for any smaller estate. But the widow will be 
bound by the acceptance of a precarious in- 
terest if she were adult at the time she agreed 
to the jointiu’e. 

(3) It must be made to herself, and no other 

in trust for her. , 

(4) It must be made in satisfaction of the 
whole, and not of part of her dower. 

(5) It must be either expressed or averred 
to be in satisfaction of dower ; and 

(6) It may be made either beff>re or after 
marriage; if made ajier marriage she may 
waive it, and claim her dower, unless it be 
provided by Act of Parliament. 

The Statute of Jointures, 11 Henry VII. 
c. 20, is repealed* by 3 & 4 Wm. IV. c. 74, 
s. T7, except as to lands comprised in settle- 
ments made before the passing of this act. 

Jokelet [fr. yokelet"^, a littie ffirm, such as 
reimires a small yoke of oxen 4o tiU it. 

Jonoaria, or Jtmearia [fr. jono, Er., a rush], 
land where rushes grow.— Co. Lift. 5 a. 

Journal, a day-book, or diaiy of transactions 
used by merchants, mariners, tradesmen, &c., 
in their business. 

J^pmals of Parliament, minutes of proceed- 
ings ih Parliament which are matters quasi of 
record. They are proved by examined copies 
firom the minute books of the Houses of Lords 
and Ciommons.— i>ouy. 594. 
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Jonzn^y-lioppars, xegrators of 7 am .<->-8 
"Vim c> 5* 

JoTtmeynieil ffr.yo«>We, Fr., a day’s work], 
a workman hired by the day, or other given 
time. 

Journey’s aooonnts, the shortest possible 
time between an abatement of one writ and the 
issuii^ of another. Obsolete. 

Jn&isnLiis, usury; also the dwelling-places 
of the Jews. 

Judex ad ^nem, a judge to whom an appeal 
is made. 

Judex ante, oculos eequitatem sempdr habere 
dehet. — Jenk. Cent. 58. — (A judge ought al- 
ways to have equity before his eyes.) 

Judex eequitatem semper spectare dehet. 
Jenk. Cent. 45.— (A judge ought always to re- 
gard equity.) 

Judex a quo, a judge from whom there is 
an appeal. 

Judex bonus nihil ex arbitrio suo faciat^ nec 
propositions domesticoe voluntatis^ sedjuxta leges 
et jura pronunciet. — 7 Co. 27. — (A good judge 
may do nothing fr’om his own judgment, or 
from a dictate of private will ; but he will pro- 
nounce according to law and justice.) 

Judex damnaiur cum nocens ahsolvitur . — 
(The judge is condemned, when a guilty per- 
son escapes punisliment.) 

Judex eat lex loquens.—^l Co* 4 . — (A judge 
is the law speaking.) 

Judex habere debet duos sales ^ salem sapien- 
ticCj ne sit insipidus^ et salem conscientiee ne sit 
diabolus. — 3 Inst. 147. — (A judge should have 
two salts : the salt of wisdom, lest he be insipid ; 
and the salt of conscience, lest he be devilisli.) 

Judex non potest esse testis in propria causa. 
4 Inst. 279. — (A judge cannot be d witness in 
his own cause.) 

Judex non potest injuriam sibi datam punire. 
12 Co. 113. — (A judge cannot punish an in- 
jmy done to himself.) 

Judex non reddit plus quam quod peteus Ipse 
requirit.--Ji Xnst. 286.— (A judge restores not 
more than that which the plaintiff himself* re- 
quires.) 

Judge [fr. juge^ Fr. ; judex^ Lat.], one in- 
^ vested with authority to determine any cause 
or question in a court of judicature, appointed 
by the Queen’s letters-patent 

To secure tlie dignity and political independ- 
ence of the judges of the superior courts at 
Westminster, it is enacted by 12 & 13 Wm. III. 
c. 2 , that their commissions shall be made, not 
asibrmeriy, durante bene placitOj but quamdiu 
bsM se gesserintj and that it may be lawful to 
remove them on the address of both Houses of 
Parliament. By 1 Geo. 111. c. 28,^ the; j|udges 
are continued in their offices during go^ be- 
haviour, notwithstanding any demise of the 
Crown (wliich was formerly held to vacate 
their seats), and their frill salaries are abso- 


lutely secured to . them during the continuance 
of their : 0 OipimB 8 ion|. ;;CI7heir , salaries are 
gulated uy 3 TjTinu, iV.. c- 116. It is 
treason to kill f .^hh JOkaup^or,' <&c., or the 
King’s Justices, of tho oUe bench or the other, 
(&c., justices in as^e, ftod. justices 

assigned to hear and deteminet b^giu their 
places doing their offices.^or-35 c. 2. 

The barons of the Exchequeit', aa huch^ are not 
within the protection of this 
P. C. 231. It is a highly penal oiB^ime to as- 
sault or to threaten them.— 1 Chit. Arch. Prac. 
by Pren. 4. , , ; 

The Koman Judex answered nearly to our 
judge sitting at Nisi Pnus ; Judices resembl^ 
our special jurymen. , . % : ■ 

Judger, a Cheshire juryman. 

Judge Advocate, Judge Advooate-Oeiimt 
All general military courts-martial are at- 
tended by either the Judge Advocate-General, 
an officer appointed by letters patent under the 
Great Seal ; by a Judge Advocate appointed 
by commission under the sign manual ; a 
deputy Judge Advocate acting by deputation, 
either general or special, under the hand and 
seal of the Judge Advocate-General ; or by a 
person appointed by general officers command- 
ing the forces abroad, to execute the office of 
Judge Advocate, the%rarrants held by such 
general officers empowering them to make 
such appointments. The duties of an offi- 
ciating Judge Advocate at a court-martial 
are to provide accommodation for the coui’t, 
to administei’ the oaths to the members of 
the court and to the witnesses, to summons 
tlie witnesses, to make a minute of the pro- 
ceedings, and to advise the court on points of 
law, of custom and of form, and squ^ffir to * 
assist the prisoner, if necessary, as to ^cit as 
full a statement as possible of the facts material 
to the defence. The proceedings of general 
courts-martial held at home are transmitted 
by the officiating Judge Advocate to the 
Judge Advocate-General, in order that they 
may be laid before the Crown, together with a 
statement, by the officiating Judge Advocate, 
of any circumstances which in his opinion may 
affect the legality of this decision. The prOr> 
ceedings of courts-martial held abroad are 
also transmitted to the Judge Advocate^ 
Geneml, and are preserved in his office. ;< See 
Simmons on Courts-Martial. ' 

In the navy, when a court-martial has been 
ordei-ed, the person nominated president 
appoints an officiating Judge Ady(>Qajl^,(..^|ii; 
the absence of a Judge Adyocato or i his 
deputy. His duties are nearly as 

those of the officiating Juto Adyace^; on 
military courts-martial. See Th»m9*P. Cni^nal 
Law of the Navy } * The Naml j^ieipline 
Act, 1861,’ 24 & 25 Fict, q. 1^5 ; Na^ 
Regulations and Instructions, dhap;^. 
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Judgment [fi> jugement, Fr.], judioial de- 
termination ; decision of a court. 

The several species of judgments are either 

(a) Interlocutory^ given in the midst of a 
causO) upon some plea, proceeding, or default, 
'which is only intermediate and does not finally 
determine or complete the action. See Ikquxby, 
Writ of. 

(/3) Finals putting an end to the action by 
an award of redress to one party, or discharge 
of the other, as the case may be. 

> By the C. L. P. Act 1852, s. 120, a plaintiff 
or defendant having obtained a verdict, in a 
cause tried out of term, shall be entitled to issue 
execution in fourteen days, unless the judge 
who tries the cause, or some other judge, or the 
court, shall order execution to issue at an earlier 
or later period, with or without terms. By r. 57, 
H. T. 1853, when a plaintiff or defendant has 
obtained a verdict in term, or in case a plain- 
tiff has been nonsuited at the trial in or out of 
term, judgment may be signed and execution 
issued thereon in fourteen days, unless the judge 
who tried the cause, or som*. other judge, or the 
court, slxall order execution to is.sue at an earlier 
or later period, with or without terms. By r. 55, 
H. T. 1853, no rule for judgment shall be 
necessary; and after the return of a writ of 
inquiry judgment maybe signed at the expira- 
tion of four days from such retura. A party 
may, however, be prevented from signing judg- 
ment by his opponent moving to set the verdict 
or nonsuit aside, and have a new trial ; or 
mo'ving to enter a nonsuit; or in arrest of 
judgment. The imsuccessful jiarty may also 
move for judgment non obstante veredicto ; 
or for a reploader ; or trial de novo. By the 
C. L. !jp. Act, 1852, s. 95, in all actions where 
the plaintiff recovei’s a sum of money, the 
amount to which he is entitled may be awarded 
to him by the judgment generally, without 
fmy distinction being therein made as to 
whether such is recovered by way of debt or 
damages. 

All judgments, whether interlocutory or 
final, shall be entered of record of the day of 
the month, and year, whether in term or vaca- 
tion, when signed, and shall not have relation 
to any other day. Provided that it shall be 
competent for the court or a judge to order a 
judgment to be entered nunc pro tunc. Every 
pleading, as well as the declaration, shall be 
mtituled of the day of the month and year 
when the same was pleaded, and shall bear no 
other time or date ; and every declaration and 
other pleading shall also be entered cm the re- 
cord made up for trial, and on Ihe judgment 
roll, imder the date of the day of the month 
and year when the same respectively took 
place, and 'without reference to any other time 
n^ dat^ unless otherwise especially ordered by 
'the ot a judge^ No entry of continu- 


ances, by way of imparlance, ewia etduitmi vultf 
vtcecomes non misit hrevCy or otherwise, idiall be 
made upon any record or roll whatever, Or in 
the pleadings. Provided that such regulation 
shall not alter or affect any existing rules of 
practice as to the times of proceeding in the 
cause.— L. P, A. 1852«-54, and General 
Rules ; H. T. ^ T. T. 1853. 

As soon as judgment is signed by the 
master, the party in whose lavor it is given 
may immediately sue out execution before the 
judgment is entered on the roll. The judg- 
ment, Mbwever, must be entered on the roll 
and ^ed in the treasury of the court ; 1st, in 
order to enable the plaintiff to bring debt or 
revivor, or scire facias on the judgment ; 2nd, 
to proceed against the bail on their recogni- 
zance; and 3rd, in c'ase error is brought. 

As to judgments affecting lands, &c., the 
1 & 2 Viet. c. 110, s. 13, enacts, that a judgment 
already entered up, or to be thereafter entered 
up, against any person in any of Her Majesty’s 
superior coui'ts at Westminster, shall operate 
as a charge upon all lands, tenements, rectories, 
advowsons, tithes, rents, and hereditaments (in- 
cluding lands and hereditaments of copyhold or 
customary tenure), of or to which such person 
sliall, at the time of entering uj) such judgment, 
or at any time afterwards, be seised, possessed, 
or entitled for any estate or interest whatever, 
at law or in equity, whether, in possession, 
reversion, remainder, or expeefcmey, or over 
whicli such person shall, at the time of enter- 
ing up such judgment, or at any time after- 
wards, have any disposing power, which he 
might, without the assent of any other person, 
exercise for his own benefit, and shall be 
binding a6 against tlie person against whom 
judgment shall be so entered up, and against 
all persons claiming under him after such judg- 
ment, and shall also be binding as against the 
issue of his body, and all other persons whom 
he might, without the assent of any other 
person, cut off and debar from any remainder, 
reversion, or other interest in or out of any 
of the said lands, tenements, rectories, advow- 
sons, tithes, rents, and hereditaments; and 
that every judgment-creditor shall have sucli. 
and the some remedies in a court of equity 
against the hereditaments so charged, by virtue 
of this act, or any part thereof, as he would be 
entitled to in case the person against whom 
such judgment shall have been so entered up, 
had power to charge the same hereditaments, 
and had, by writing under his hand, agreed to 
charge the same, with the amount of such 
judgment-debt and interest thereon : provided 
that no judgment-creditor shall be entitled to 
proceed in equity to obtoin the benefit of such 
<diarge imtil after the expiration of one year 
from the time of entering up such judgment, 
or in cases ef judgments already entered up 
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or to be entered up, before Ibe time appointed 
for tbe commencement of this act (1st October, 
18B8), until after the expiration of one year 
from the time appointed for the commencement 
of this act ; nor shall such charge operate to 
give the judgment-creditor any preference in 
case of the bankruptcy of the person against 
whom judgment shall have been entered up, 
unless such judgment shall have been entered 
up one year at least before tlie bankruptcy ; 
provided also that, as regards purchasers, 
mortgagees, or purchasers who shall have be- 
come such before the time appointed for the 
commencement of tliis act, such judgment 
shall not affect lands, tenements, or heredita- 
ments, otherwise than the same would have 
been affected by such judgment if this act had 
not passed ; provided also, that nothing therein 
contained shall be deemed or taken to alter or 
affect any doctrine of coiu'ts of equity whereby 
protection is given to j)urchasors, for valuable 
consideration, without notice. 

The 19th section enacts, that no judgment 
of any of the said sup(;rior courts, nor any 
decree or order in any court of equity, nor 
any rule of a court of common law, nor any 
order in bankruptcy or lunacy, shall, by virtue 
of such act, aftect any lands, tenements, or 
hereditaments, as to purchasers, mortgagees, 
or creditors, unless and until a memorandum 
or minute, containing the name and the usual 
or last known place of abode, and the title, 
trade, or profession of the person whose estJitc 
is intended to be affected thereby, and the 
court and the title of the cause or matter in 
which such judgment, decree, order, or rule 
shall have been obtained or made, and the 
date of |uch judgment, decree, order, or rule, 
and the amount of the debt, damages, costs, 
or monies thereby recovered or ordered to be 
paid, shall be left with the senior master of 
tlie Court of Common Pleas at W estminster, 
who sliall forthwith enter the same particulars 
in a book, in alphabetical order, by the hame 
of the person whose estate is intended to be 
affected by such judgment, decide, order, or 
rule ; and such officer shall be entitled for any 
such entry to the ,sum of five shillings; and 
all persons sliall be at liberty to search the 
same book on payment of the sum of one 
shilling. 

The 2 & 3 Viet. c. 11, after reciting that it 
is desirable tliat further protection shall be 
afforded to purchasers against judgments, 
crown-debts, and lia pendenSy enacts, * that no 
judgment shall herea^r (June 4th, 1839) be 
docketted under 4 & 6 W. & M. c. 20, but 
that all such dockets shall be ffnally closed 
immediately after the passing of this act, with- 
out prejudice to the operation of any judgment 
already docketted and entered under the said 
recited act, except so for as any such judgment 


may be affected by the provfoions thereinaft^ 
contained * (s^ 1). , 

* That no judgment already docketted and 
entered under the said recited act of their late 
Majesties King William land Qtteen Mary, shall, 
after August 1st, 1841^ affect any lands, 
tenement^ or hereditaments as to purchasers, 
mortgagees, or others, unless and until such 
memorandum or minute thereof, as is pre- 
scribed in 1 & 2 Viet. c. , 110, M, 19, shall be 
left with the senior master of the Court of 
Common Pleas at Westminster, who shall forth- 
with enter the same in maimer thereby directed 
in regard to judgments ; and rach ember efoall 
be entitled for any such entry to the sum of 
five shillings ’ (s. 2). 

‘ That in addition to the entry by the said 
Just-mentioned act, or by this act required to 
be made in a book by the senior master of the 
particulars to bo contained in every memo- 
randum or minute left with him of any judg- 
ment, decree, or order, nde or order, he sliall 
insert in such book the year and the day of 
the month when cvciy such memorandum or 
minute is so left witli him ’ (s, 3). 

The 4th section makes judgments, though 
registered under 1 & 2 Viet. c. 110, or 2 & 3 
Viet. c. 11, void after five years from regis- 
tration, as against purchasers, mortgagees, and 
creditors, unless a fresh registry be made 
within five years before the execution of tiie 
conveyance, settlement, mortgage, lease, or 
other deed or instrument vesting or trans- 
ferring the legal or equitable right, title, estate, 
or interest in or to any such . purchaser or 
mortgagee for valuable consideration, or as to 
creditors, witliiii live years before the right of 
such creditors accrued, and so totiea qt^tieSy at 
the expiration of every succeeding five years. 
The re-eiitrv fee is one sliilling. See 18 & 19 
Viet. c. 15, ss. 5, 6, 13. (By 22 & 23 Viet, 
c. 35, s, 22, this provision as to registry is 
extended to crown debts.) 

‘ That as against purchasers and mortgagees, 
ivithout notice of any such judgments, decree, 
or orders, rules or orders as* aforesaid, none of 
such judgments, decrees or orders, rules or 
orders, shall bind or affect any lands, tene- 
ments, or hereditaments, or any interest therein, 
•further or otherwise or more extensively in 
any respect, although duly registered, than a 
judgment of one of the superior courts afore- 
said would have bound such jjurchaser or 
mortgagee before the 1^ 2 Viet. c. 110, where 
it had been duly docketted according to the 
law then in force ’ (s. 3). 

‘That nothing in the said recited act of her 
present Majesty, nor in this act contained, 
shall extend to revive or i*estore any Judgment 
which shall be extinguished or barred, nor 
^all the same extend to affect or prejudice 
any judgment as between the parties thereto, 



J®D ( 488 ) 


or their representatives, or those serving as 
volunteers under them * (si 0). ♦ 

The 8 & 4 Viet. c. 82, s. 2, after reciting 
that: doubts had been entertained whether a 
purchaser, mortgagee, or creditor, having notice 
of any such judgment, decree, order, or rule as 
aforesaid, would not in equity be aftected 
thereby, notwithstanding such a memorandum 
or minute of the same, as in the said act is 
mentioned, may not have been left; with the 
senior mtister of the said Court of Common 
Pleas, enacted, that no such judgment, decree, 
order, or rule as aforesjiid, shall, by virtue of 
the 1 & 2 Viet. c. 110, affect any lands, 
tenements, or hereditaments, at law or in 
equity, as to purchasers, mortgagees, or cre- 
ditors, unless and ruitil such a memorandum 
or minute, as in the said act in that behalf 
mentioned, shall have been left with the senior 
master of the said Court of Common Pleas at 
Westminster, any notice of any such judgment, 
decree, order, or loile to any such purchaser, 
mortgagee, or creditor, in anywise notwith- 
standing. And see 18 & ID Viet, c. 15; and 
by 28 & 24 Viet. c. 38, it is enacted that no 
judgment statute or recognizance to be entered 
up after the passing of this act shall affect any 
land (of whatever tenure) as to a honCi fide 
purchaser for valuable consideration, or a 
mortgagee (whether such purchaser or mort- 
gagee have notice of any such judgment, &c.), 
unless a writ or other due process of execution 
of such judgment, &c., shall have been issued 
and registered as hereinafter is mentioned, 
before the execution of the conveyance or 
mortgage to him, and the payment of the 
purchase or mortgage money by liim : pro- 
vided always that no judgment, &c. entered 
up after the passing of this act, nor any writ 
of* execution or process thereon, shall affect 
any land of whatever tenure as to a bond fide 
purchaser or moiigagee, although execution 
or other process sliall have issued thereon and 
have been duly registered, unless such execution 
or other process shall be executed and put in 
force within thre4 calendar months from the 
time when it was registered (s. 1). 

The registry required of the writ of execution 
or other due process is to be made by a memo- 
randum or minute referring to the judgment^ 
&c., so OB to correct the registry of the writ of 
execution or other process tlierewith (s. 2). 
The effect of these sections was to place free- 
hold, copyhold, and otAtomary estates on the 
same footing as leasehold estates as against 
purchasers and^ mortgagees in respect of judg- 
ments, &c. Sects. 3 & 4 of the same statute 
(passed in consequence of a decision of the 
i^aster of the RoUa in Fuller v. Redmany 26 
Metw. 600, thaf^ under the existing law an 
^mi , i] lj . rtrator who had paid {am|de contract 
!^bts t»ot hi6 allowed them against 


a judgment-creditor, though the judgment 
was unregistered when the payment was 
made, and though he had neimer notice or 
knowledge of its existence) enact that no judg- 
ment which has not been duly entered or 
docketted so as to bind lands, tenements, or 
hereditaments, as against ](iurchasers, mort- 
gagee!^ or creditors, shall have any preference 
against heirs, executors, or administrators, in 
their administration of tlieir ancestors, testators, 
or intestates’ effects (s. 3). No registered judg- 
ment sliall have any such preference unless, at 
the death of the testator or intestate, five 
years shall not have elapsed from the date of 
the entry thereof on the docket, or from the 
only or last re-registry thereof; but it shall 
be deemed sufficient to secure such preference 
if such a memorandum as was required in tlie 
first instance is again left with the senior 
master of the Common Pleas within five years 
before the death of the testator or intestate, 
although more than five years shall have ex- 
pired since the last previous registration before 
such memorandum was left (s. 4). 

In order to bind lands in Middlesex or 
Yorkidiirc, it is necessary to file a memorial of 
the judgment in the registry-office of such 
counties respectively ; until this is done the 
lands will not be affected or bomid J5y the 
judgment. 

As to registering judgments of the Palatinate 
Courts to bind lands in the Counties Palatine, 
see 18 & 19 Viet. c. 15. 

The release from a judgment of part of any 
liereditamcnts charged therewith shall not affect 
the validity of the judgment as to the heredita- 
ments remaining unreleased, or as to any other 
])roperty not specifically released, without pre- 
judice, nevertheless, to the rights of all persons 
interested in the hereditaments or property re- 
maining unreleased, and not concurring in or 
confirming the release (22 & 23 Viet. c. 85, 
s. 11). 

A% to the tjntry of satisfiiction on Crown 
debts and on judgments, see 28 & 24 Viet. 
c. 115. ♦ 

As to judgments becoming a charge on 
public stock and shares in companies by order 
of a judge, the 14th section of 1 & 2 Viet, 
c. 1 10, enacts, ‘ that if any person against whom 
any judgment shall have been entered up in 
any of Her Majesty’s superior courts at West- 
minster shall have any Government stock, 
funds, or annuities, or any stock or shares of 
or in any public company in England (whether 
incorporafod or not), standing in his name in 
his own right, or in the name ’of any i>erson in 
trust for him, it shall be lawftal for a judge of 
one of the superior xjourts, on the application 
of any judgment-creditor, to order that such 
stock, fhnd^ or annuities, or sharei^ or such of 
them or such part thereof respectively as he 
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shall think fit, shall< stand charged with the 
payment of the amount for which judgment 
shall have been so recovered, and interest 
thereon; and such order shall entitle the 
judgment-creditor to all such remedies as he 
would have been entitled to if such charge 
had been made in his fiivor by the judgment- 
debtor ; provided that no proceedings shall be 
taken to have the benefit of such charge until 
after the expiration of six calendar months 
from the date of such order.’ 

And ‘ in order to prevent any person against 
whom judgment shall have been obtained from 
transferring, receiving, or disposing of any 
stock, funds, annuities, or shares thereby autho- 
lized to be charged for the benefit of the 
judgment-creditor imder an order of a judge,’ 
it is fiirther enacted by s. 15, * that every 
order of a judge charging any Government 
stock, funds, or annuities, or any stock or 
shares in any public company under this act, 
shall be made in the first instance ex parte 
and without any notice the judgment-debtor, 

and shall be an order to show cause. only; and 
such order, if any Government stock, fiinds, 
or annuities standing in the name of the judg- 
ment-debtor in his own right, or in the name 
of any person in trust for him, is to be affected 
by such order, shall restrain the Governor and 
Company of the Bank of England from per- 
mitting a transfer of such stock in the mean- 
time and until such order shall be made 
absolute or discharged; and if any stock or 
sliares of or in any public company sttmding 
in the name of the judgment-debtor in his 
own right or in the name of any person in 
trust for him, is or are to be affected by any* 
such order, sliall in like manner restrain such 
public company from permitting a transfer 
thereof ; and that if, after notice of such order 
to the person or persons to be restrained thereby, 
or in case of corporations, to any authorized 
agent of such corporation, and before the same 
order shall be discharged or made absolute, 
such corporation or person or persons shall 
permit any such transfer to be made, then 
and in such case the corporation or person or 
persons so permitting such transfer shall be 
liable to the judgment-creditor for the value 
or amount of the property so charged ‘and so 
transferred, or such part thereof as may be 
sufilcient to satisfy his judgment ; and that no 
disposition of the judgment-debtor in the mean- 
time shall be valid or effectual as against the 
judgment-creditor; and further, that, imless 
tlie judgment-debtor ^all, within a time to be 
mentioned in such order, show to a judge of 
one of the said superior courts sfifiicient cause 
to the contrary, the said ord^r diall, after 
proof of notice thereof to the judgment-debtor, 
ms attorney or agent, be ma^ absolute : pro- 
vided that any such judge riiall, upon the 


applioaticm of judgment-debtor, or any 
person interested)' have ftdl power to discharge 
or vary such 0r^r) and to award such costs 
upon such application as he may think fit.* 

A creditor 'who causes his debtor to be 
taken or charged in exeoutiem thereby relin- 
quishes all claim to any charge or security to 
which ho may be entitled under - these acts 
(s. 16). ' 

The 17th sect, enacts that every judgment- 
debt shall carry interest at the rate of 4 per cent, 
per annum from the time of entering up the 
judgment, or from the time of die commence- 
ment of this act, in cases of judgments then 
entered up, and not carrying interest; until die 
same shall be satisfied ; and such interest may 
be levied imder a writ of execution on stum 
judgment. 

Where there are cross judgments in the 
same, or different actions in the same, or different 
courts between parties substantially the same, 
the one may be set off against the other. 
This may be effected by applying to the court 
in which the opposite party has obtained judg- 
ment, for a rule to show cause why satis&ction 
should not be entered on the roll, on the appli- 
cant’s acknowledging satisfaction fi>r the same 
amount in his judgment, or vice vered if the 
applicant’s judgment Ibe less, the other party’s 
attorney being first satisfied his lien upon me 
judgment for costs in that particular case.— 

1 Chit. Arch. Prac. by Pren. 711. 

The following are the several isqieoies of 
j udgments most usually cccurring in practice 

(1) Judgment, on plea in ahatement. If it 
be for the plaintiff* upon verdict, it is peremp- 
toiy, quod recuperet^ and therefore, in actions 
for damages, if the jury do not assess them, a 
trial de novo must be awarded. But if it be 
on demurrer, or on replication of nul tiel re- 
cord, it is not final, but merely a reepondeCta 
ouster. Judgment for the defendant is, that 
the writ be quashed, unless the matter pleaded 
ill abatement is some temporary disability, 
such as infancy, &c., in which case the judg- 
ment is, that the plaintiff must remain without 
day, until, &c.— Tidd, 642; 1 Chit* Arch, 
Prac. by Pren. 904. 

(2) Judgment in ejectment. See Ejccfr- 

•MENT. 

(3) Judgment on a H ih6 cognovk 

be made unconditionally, the plaintiff may, of 
course, sign judgment and sue out executk^ 
as soou as he pleases. If there be oonditiohs 
inserted in it, judgment must be in stribt 
suance thereto. See Cognovit^ ■ ^ 

(4) Judgment in default of appem^iM'^l^ 
for want of a jplea. 2 Chit. Afch^ Prac, 
by Pren. Q70. 

(5) Judgment on dermri^, ^ It hi either 
interlocutoiy or 'final, in the game manner as 
judgment by default. If a def^idant plead 
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severnl matters to the same or several coimts 
of a declaration, and die plaintiff demur to 
some of the pleas, and take issue upon others ; 
if the defendant succeed upon any of the pleas 
demurred to, and that plea be an answer to 
the whole action, the plaintiff shall not have 
judgment upon the issues in fact, should they 
be found for him ; but the only judgment that 
shall be entered is nil capiat per hreve — Ibid. 
921 ; and 1 Sound. 80, n. (1). 

(6) Judgment de melioribus damnie. See 
1)e meliokibus damnis. 

(7) Judgment in error. See !Ekror. 

(8) Judgment against executors or adminis- 
trators. In an action against an executor or 
administrator, suggesting a devastavit^ the judg- 
ment against the defendant shall be de bonis 
jmopnisy and so if he plead a plea which he 
knows to be false, and also if he be made 
liable and charged as assignee ; but other-wise 
the judgment would be de bonis testatoris.—^ 
2 Chit. Arch. Prac. by Pren. 1220. 

(9) Judgment against heirs or devisees. If 
an heir have aliened the lands previously to 
the suing out of the writ, he is expressly ren- 
dered liable for the specialty debts of his an- 
cestor, to the amount of the lands aliened, 
by 11 Geo. IV. and Win. IV. c. 47, s. 6. 
And an action is maintainable against a de- 
visee (s. 2), rendering wills in fraud of creditors 
void. And the 3 & 4 Wm. IV. c. 104, renders 
the lands liable to every kind of debt. — 2 
Chit. Arch. Prac. by Pren. 1227. 

(10) Judgment against prisoners. The 
plaintiff shall proceed to trial or final judgment 
against a prisoner in the term next after issue 
is joined, or at the sittings or assizes next after 
such term, unless the court or a judge shall 
otherwise order, and shdl cause the defendant 
to be chalged in execution -w'ithin the term 
next after such trial or judgment. Otlierwise 
the prisoner may bo discharged or superseded. 
M. 124, IL T. 1853. 

(11) Judgment of assets quarido acciderint. 

If, on the plea of administravit in an 

action against an executor or administmtor, or 
on the plea of riens per descent^ in an action 
against an heir, the plaintiff, instead of taking 
issue on the plea, take judgment of assets 
(piando acciderint^ in this case, if assets after-^ 
wards come to the hands of the executor or 
heir, the plaintiff must first sue out a scire 
facias before he can have execution. If upon 
this scire fadaSy assets be found for part, the 
plaintiff may have judgment to recover so much 
immediately, and the residue of the assets in 
/ttfMro.— 1 5i<i.»448 ; 2 Chit. At^ch. Prac. by 
Pren. 1122, 1132, 1219, 1227: 

(12) Judgment non obstante veredicto. 
Where the definiee upon the record is not 

defence to , we action in point of sub- 
and^ the defendant obtain a verdict, the 


court, upon motion, will give the plmntiff leave 
to si^ judgment notwithstanding the verdict, 
provided the merits of the case he very clear. 
But where the plea contains no confession of 
the cause of action, the proper course is to 
award a repleader, and not to give judgment 
non obstante veredicto. A defendant cannot 
obtain this judgment in any case: he must 
move in arrest of judgment. The motion 
must be made within four days from the time 
of trial, if there are so many days in term ; 
it cannot in any case be moved for after the 
expiration of the term, provided the jury pre- 
cept be returnable in the same term. The 
judgment is interlocutory ; after which a writ 
of inquiry must bo executed, and final judg- 
ment signed, as in ordinary cases. If the 
delendant have succeeded on any of his pleas 
he will be entitled to retain his verdict on 
them; and there must be a trial de novo] 
the successful party is entitled to the costs of 
the material issues.— (7. L. P. A. 1852, s. 145 ; 
2 Chit. Arch. Prac. by Pren. 1538. 

(13) Judgment of non pros. It is a final 
judgment for costs, signed by a defendant only, 
whenever a phiintiff, in any fetage of the cause, 
neglects to prosecute his action, or part of it, 
within the times limited by the rules of the 
court. See Declaration. — 2 Chit. Arch. Prac. 
by Pren. 14GG. 

(14) Judgment as in case of nonsuit. Witli 
respect to judgment by default in not proceed- 
ing to trial, the Act passed in the fourteenth 
year cf the reign of Ilis Majesty King George 
the Second, c. 17, intituled, ‘ An Act to prevent 
inconveniences arising from Delays of Causes 

• after Issue joined, so far as the same relates to 
Judgment as in the Case of a Nonsuit,’ is re- 
pealed, except as to proceedings taken or com- 
menced thereupon before the commencement 
of this Act.— (7. L. P. A. 1852, s. 100. 

Where any issue is or sliall be joined in 
any cause, and the plaintiff has neglected or 
shall neglect to bring such issue on to be tried, 
tliat is to say, in town causesi “where issue has 
been or shall be joined in, or in the vacation 
before any term, for instance, Hilary Term, and 
the plaintiff has neglected or shall n^lect to 
bring the issue on to be tried during or before 
the following term and vacation, for instance, 
Easter Term and vacation, and in country 
causes where issue has been or dball be joined 
in, or in the vacation before, Hilary or Trinity 
Term, and the plaintiff has neglected or shall 
neglect to bring the issue on to be tried at or 
before the second assizes following such term, 
or if issue has been or shall be joined in, or in 
the vacatioxf before, Easter or Michaelmas 
Term, then, if the plaintiff has neglected or 
shall neglect to bring the issue on to be tried 
at or before the first assizes after such term, 
whether the plaintiff riiall in the meantime 



( 491 ) JIM 


have ^Ton notice of Inal or notf <ihe defendant 
may give twenty daye’ notice to the plaintiff to 
bnng the issue on to he tried at the sittings or 
ai^es, as the case may bei next after the ex> 
piration of the notice ; and if the plaintiff 
afterwards neglects to give notice of trial for 
such sitting or assizes, or to proceed to trial in 
pursuance of the said notice given by tlie de- 
fendant, the defendant may suggest on the 
record that the plaintiff has failed to proceed 
to trial, although duly required so to do (which 
suggestion shall not be traversable, but only be 
subject to be set aside if untrue), and may 
sign judgment for his costs ; provided that the 
court or judge shall have- power of extending 
the time for proceeding to trial, with or with- 
out terms (s. 101). — 2 Chit. Arch. Prac. hj 
Pren. 1484, 

(15) Judgment upon md tiel record. The 
judgment for the plaintiff is interlocutoiy or 
iinal, just as it is upon demurrer or de&ult ; 
but tlie defendant’s judgment would be final. 
A rule for judgment is not now necessary. 

Where a defendant shall plead a pleji of 
judgment recovered, he shall, in the margin of 
such idea, state the date of such judgment, and if 
such judgment sliall be in a court of record, tlie 
number of the roll on which such proceedings 
are entered, if any ; and in default of his so 
doing, the plaintiff shall be at liberty to sign 
judgment as for want of a plea; and in case the 
same be falsely stated by the defendant, the 
plaintiff, on producing a certificate from the 
proper officer, or person having the custody of 
the records or proceedings of the court where 
such judgment is alleged to have been re- 
covered, that there is no such record or entry 
of a judgment as therein stated, shall be at 
liberty to sign judgment as for want of a plea. 
H. T. 1853, r. 10; 2 Chit. Arch. Prac. by 
Pren. 927. 

(16) Judgment in replevin^ See Kkplkvin. 

(17) Judgment in scire facias. The judg- 
ment is the same as in ordinary cases. See 
Kevivob. 

(18) Judgment on warrant of attorney. 
Judgment may be entered upon a warrant of 
attorney, at the time Uierein specified for that* 
purpose ; and if the warrant were given to 
secure the payment of money, it is not neces- 
sary that the plaintiff should delay the signing 
of the judgment until de&ult be made in the 
payment, unless that be expressly stipulated 
for in the defeazance. If the warrant specify 
any particular time at which the judgment is 
to be signed, it cannot be entered up at any 
other time. Within a year and a day firom 
the date of a warrant, judgpnent may be entered 
up as of course ; but leave to ent^ up judg- 
ment on a warrant of attorney above one and 
under ten years old, must be obtained by order 
of a judge made ex parte ; and if ten years old 


or more, upon asumixions to show cause* Thf 
application for suob^ Icuvc is founded upon an 
affidavit, stating tbe ooJMfiderato for the wart- 
rant of attomiy, its execution, the amoimt 
remaining due to plaiutiff, and alleging 
positively that the defendant was alive at a 
certain time therein mentioned^’-^n^f. T. 1853, 
r. 26 ; 2 Chit. Arch. Pnw^hy 988, 

(19) In criminal oases, judgm^ftt, unless any 
matter be offered in arrest thereof, ffiUows upon 
conviction, being the pronounoin]| of that pu- 
nishment which is expressly ordained by law* 
4 Bl. Com. c. xxix. 

Judicandum cst legibus non exempluf^y^ Co, 
33. — (We are to judge by ffie laws, not by 
examples.) 

Judicatores terrarum, persons in thenounly 
I)alatine of Chester, who, on a writ of error, 
were to consider of the judgment given there, 
and reform it, otherwise tliey ffirfeited 100/. to 
the Crown by custom.-— Cent. 71. 

Jndices non tenentur exprinv&re cawam seu- 
teutice succ. — Jenk. Cent. 76. — (Judges are not 
bound to explain the reason of their sentence.) 

Judices pedaneos, judges ighosen by 
litigants. — Civ. Law. 

Judicial Acts. Numerous statutes give sum- 
mary power to justices of the peace, nod de- 
clare that certain a<fts shall only be valid if 
done by two magistrates. If it be only a 
ministerial act, it is not requisite that the two 
magistrates should be together at the time of 
doing the act ; if it hit judicial, they must. 

Judicial authority, the power of a judge. 

Tliere is a wide distinction between a special 
authority to act imder particular circumstances 
and a judicial authority to act in particulmr 
ca*ses. So long in eitlicr case as the party acts 
within the limits of his authority, he is, of 
course, justified in wdiat he does, and in either 
case, if he plainly exceed the limits of his au- 
thority, ho is without justification ; the ma- 
terial difiercnce is this, that in the ibrmer 
case, i. e. where, he has a mere authority to 
execute, it is open to inquiry whctlier facts 
existed which warranted hid act ; in the latter, 
where he acts judicially in a matter within his 
.jurisdiction, his adjudication is usually con- 
clusive upon the question, whetlier the parti- 
cular facts warranted that judgment or did not,' 
and to protect him ffom an act of trespass.— 

3 Btarh. Evid. 1140 q. 

Judicial Committee of the Privy CfonnoU, 
a trillhnal establislied in its present ffirm ; by 
2 & 3 Wm. IV. c. 92 ; 3 & 4 Wm. IV, c. 41 ; 
and 6 & 7 Viet. c. 38, for the diie^sal of appeals 
and such other matters as the Queen iu oounril 
may refer to them. 

^ It is admirably a^pted,’ said Lord Lvnd- 
hurst, ‘ for the business it < liygM to pezmnn. 
There arc various kinds of law agitated and 
discussed, *coli8idered and decided before the 
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tribanal. Questions of civil and ecclesiastical 
law come before it. There are judges who 
have, b^ea brought up in practising and admi- 
nistering the civil and ecclesiastical laws ; and 
when questions of this kind arise, their attend- 
ance is required, and they form part of the 
court for deciding these questions. Then there 
are questions of what in England is called 
equity. There are judges from the equity 
courts members of this tribunal; and when 
questions of that kind arc discussed, their 
attendance is required, and they form part of 
the court. Again, questions of common law 
arc considered and decided. There are mem- 
bers of that court who are judges of common 
law; and they attend on these occasions to 
assist in decision. Nay, more, there are ques- 
tions of Hindoo and Mahometan law discussed 
before that tribunal ; the result of which is of 
the utmost importance to the parties. The 
coui't has then the assistance of persons, who, 
having practised as judges in India, are fami- 
liar with such questions.’ — Debates, April 12, 
1842. 

Judicial doouments, proceedings relating to 
litigation. They are divided into : (1) judg- 
ments, decrees, and verdicts ; (2) depositions, 
examinations, and inquisitions taken in the 
course of a legal proce^; (3) writs, warrants, 
pleadings, bills, and answers, &c. which are 
incident to judicial proceedings. — 1 Stark, 
JCvid. 252. 

Judicial sale and ranking. When there are 
BO many adjudications in process against an 
estate that it may be considered as bankrupt, 
while the debtor does not come within the class 
of persons liable to mercantile bankruptcy^ it 
is usual to sweep all the operations into one 
process, thus called . — Scotch Law. 

Judicial aepara^on, the proceeding in the 
Divorce Court which has taken the place of a 
divorce a mensd et thoro. See Makkiagk. 

Judicial writs, writs issuing from the court 
in which proceedings are con^nenced under its 
seal, and tested in the name of its chief judge, 
as distinguished 'from original writs which 
issue out of the Court of Chancery. 

Judici officiwn mum excedenti non paretur.'—^ 
Jenk^ Cent. 139. — (To a judge exceeding his 
office, there is no obedience.) 

Judici satis poena est quod Deum habet 
ultorsm.^1 Leon, 295.— >(It is punishment 
enough for a judge, that he has God^ his 
avenger.) 

Judicia in curid regie non adnihilentur, sed 
stent in robore suo quousque per errorem aut 
attinctum admdlentur.’^^i Inst, 539. — (Let not 
judgments in the King’s Court go for naught, 
but let them remain in force until annulled by 
error or attaint.) !• 

Judicia in delibemtionibus crebro matures-- 
in oec^lercx^ procsssu Lmt, 


210.— {Judgments become frequency matured 
by deliberations : never by hurried process.) 

Judicia posteriora sunt in lege /ortipra , — 8 
Co, 97. — (The latter decisions are the atronger 
in law.) 

Judicia sunt tanquam juris dicta, et pro veri- 
fate accipiuntur.-— ‘2 Inst: 537.— {Judgments 
are, as it were, the words of the law, and are 
received as truth.) 

Judiciis posterioribua Jides est adhibenda,— 
18 Co. 14. — (Credit ijs to be given to the later 
decisions.) 

Judicis est judicare secundum allegata et 
probata,— Dyer, 12.— (It is the duty of a 
judge to decide according to foots alleged and 
proved.) 

Judicis officium est opus diei in die suo perfi- 
cere.—2 Inst. 256.— (It is the duly of a judge 
to finish the work of each day, within that 
<iay.) 

Judicis qfficium est ut res ita tempora rerum 
queerere, queesito tempore tutus eris. — Co. Litt, 
171. — (It is the duty of a judge to inquire as 
well into the time of things as into things 
themselves; by inquiring into the time, you 
will be safe.) 

Judicium d non suo judice datum nullius eat 
momenti. — 10 Co. 76.— (A judgment given by 
an improper judge is of no moment.) 

Judicium est quasi juris dictum. — Co. Litt. 
39 a and 168 a. — (Judgment is, as it were, the 
voice of law.) 

Judicium non debet esse illusorium ; suum 
effectian habere debet. — 2 Inst. 341. — (A judg- 
ment ought not to be illusory ; it ought to have 
its consequence.) 

Judicium redditur in invitum, in preesump- 
tione legis. — Co. Litt, 248. — (Judgment, in 
presumption of law, is given against an un- 
willing party.) 

Judicium semper pro veritate, accipitur.—2 
Inst. 380. — (Judgment is always taken for 
truth.) 

Juuoium Dei (Judgment of God), a tenn 
applied by our ancestors to the now prohibited 
trials of secret crimes ; as those by arms and 
single combat ; and the ordeals, or those by fire 
or red-hot ploughshares, by plunging the arms 
into boiling water, or the whole body into cold 
water ; which were founded on the belief that 
God would work a miracle rather than suffer 
truth and innocence to peri^. Si super de- 
fendere non possit, judido Dei, scil* aqud vel 
ferro, Jieret de eo justitia. These customs were 
a long time kept up even among Christians; 
and they are still now in U 96 Among some 
nations. Trials of this sort, were usually held 
in churches in pres^ce of the bishops, priests, 
and secular judges;, after three days* fasting, 
confession, oommunmn, and many wjurations 
and ceremonies, described at huge - by Du 
Cange*— Lond: 
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Xadioimn parinnit the judgment of one's 
peers* 

Jugnlator, a cut-tliroat or murderer. 

Justus temSi a yoke of land, containing 
half a plough-land.— Domesei^ay ; Co. Litt. 5 a. 

Jnnoare, to strew rushes.— Pa^. 14 Ed. I. 

Jnnoarin. See Joncabia. 

Jimta> or Junto [ItalJ, a select council for 
taking cognizance of amdrs of great conse- 
quence requiring secrecy ; a cabal or faction. 

Jura ecclesia^tica limitata sunt infra limites 
separatos.’--^ Bulat. 53. — (Ecclesiastical laws 
are limited within separate bounds.) 

Jura eodem modo destruuntur quo eonsti- 
tuuntur. — (Laws are abrogated by the same 
means as those by which they are made.) 

Jura natuira sunt immutahilia. — (The laws 
of nature are unchangeable:) 

Jura personanun (iAe rights of persons). 

Jura ptthlica anteferenda privatis. — Co. Litt. 
130.— (Public rights are to be preferred to 
private.) 

Jura puhlica ex privato promiscue decidi non 
dehent.-^Go. Litt. 181 h. — (Public rights ought 
not to be promiscuously determined in analogy 
to a private right.) 

. Jura regis specialia non conceduntur per 
generalia verha. — Jenk. Cent. 103. — (The spe- 
cial rights of the king are not granted by general 
words.) 

JurameUta oorporalia, corporal oaths. 

Juramentum est indivisibile^ et non est admit- 
tendum in parte verum et in parte falsum . — 
4 Inst. 279.— (An oath is indivisible; it is 
not to be received as partly true and partly 
false.) 

Jurare est Deum in testem vocare^ et est actus 
divini eultus. — 3 Inst. 165. — (To swear, is to 
call God to witness, and is an act of religion.) 

Jura regalia^ royal rights ; royal preroga- 
tives. See 1 Bl, Com. 241, et seq. ; Bac. Abr. 
Prerogative. As to these rights in the county 
of Durham, see 21 & 22 Viet. c. 45. 

Jura rerum (Jhe rights which a person may 
acquire in things). 

Jura sanguinis nulh Jure civili dirimi possunt. 
Bacon.-~-(fhe rights of blood can be taken 
away by no civil law.) 

Jura surnma imperii (the supreme rights of 
damnioti). 

Jurato credito in Judicio. — 3 InM. 79.— (In 
judgment, credit is given to a sworn witness.) 

Juratores debent esse viciniy suffidentesy et 
minus sttspecH.’—Jenk. Cent. 141.— (Jurors 
ought to be neighbors, of sufficient estate, and 
free from suspicion,) 

' Jurat) the memorandum of the lime, place, 
and person beffire whom an affidavit is sworn. 
There must be neither erasure nor interlinea- 
tion in it. See 2 Chit. Areh^ Prac. by Pren. 
160dy md Smith* s Ch. Praet. 

Jurata, the juiy-clause in a J^isi Prius re- 


cord. The entry ponitur in respectUy k 

abolidied.— C. £. P. A. 1852, s. 104. 

Jurathm, the act of swearing ; the adminis- 
tration of an oath. 

Jurator, a juror. * 

Juratores sunt judices facti.-^Jenk. Cent. 
61. — (Juries are the judges of fret.) 

Juratory caution, a proceeding in Scotch 
. law. 

Jurats, officers in the nature of fddermcn, 
sworn for the government of many corpora- 
tions. 

Jure divino (by divine right). 

Jure emphyteutioo (by the law of rents and 
services). 

JuH non est consonum quod aliquis accesso- 
rius in ctirid regia convincatur antequam aliquis 
de facto fuerit attinctus.-—'i Inst. 183. — (It is 
not consonant to justice, that any accessory 
should be convicted in the King’s Court, before 
anyone has been attainted of the fret.) 

Juridical, acting in the distribution of 
justice. 

Juridical days, days in court on which the 
laws are administered. 

Jurisconsult [fr.jurisconsultusy Lat., abbrev. 
jctus.']y one who gives his opinion on cases of 
law ; a master of the Boman jurisprudence. 

Jurisconsulti, or Jurisprudentesy men who 
studied the forms and, in time, the principles 
of civil law, and expounded them for the 
benefit of their friends and dependants. See 
Smith's Diet, of Antiq. 

Jurisdiction, legal authority ; extent of 
power ; declaration of the law. 

There are three sorts of inferior jurisdictions : 
(1.) To hold pleaSy which is the lowest, in 
which case a person may either sue there or in 
the Queen’s Courts. (2) The cognizance of 
pleaSy by which an exclusive right is vested in 
the lord of a franchise to hold pleas in matters 
arising within his jurisdiction. (3) An exempt 
jurisdiction, as where the Crown grants to some 
city that its inhabitants shall be sued within 
such city, and not elsewhere. — 8 Salk. 79. 

Jurisdictio est potestas de* publico introdueta 
cum necessitate jurisdicendi.— 10 Co. 73f and*4 
Inst. Procem. — (Jurisdiction is a power intro- 
duced concerning the public, with the neces- 
sity of expounding the law.) 

Jurisdictio istius curice (B. B.) est originalis 
seu ordinariay et non delegata ,* designatio Jus- 
ticiariprum est a regiy jurisdictio verb ord/hutria 
a lege. — 4 Inst. 74.--(The jurisdiction of 
Court (Queen’s Bench) is origiiml or oi^diaUw, 
and not delegated ; the nominatiem of^ 
judges is from the sovereign, but theif 
nary jurisdiction is from the law.) ’ ' 

Juris effectus in exeeutione 
Litt. 289. — (The effiect of law Otmi^sta in' exe- 
cution.) ' » ' " 

Juris etde Jure (o/ late amf ./best l<xtc). A 
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eonclttsiir d which cannot be re- 

butted. is balled a presumption et d6 jure, 

Jlllirilloentor» a student of the civil law. 

Jiiiispru&iioe» the science of law, especially 
Roman law. 

Jfuris’pTudeutia est diviitdruvn dt^ue humo,- 
narum reruTu notitia^ justi ntfjue injusti sctentia. 
Civ. Xaw.— (Jurisprudence is the knowledge 
of things divine and human ; the science of the > 
right and the wrong.— Just, 86.) 

Jurisprudentia legis communis Anglics est sci- 
entia socialis et copiosa. — 7 Co. 28. — (The 
jurisprudence of the common law of England 
is a social and copious science.) 

Jurist, a civil lawyer, a civilian. 

Juris utrum, an abolished writ which lay 
for the parson of a church, whose predecessor 
had alienated the lands and tenements thereof. 
F. N. B. 48. 

Jumedum, a day’s travelling. 

Juror, one who serves on a jury. 

Juror’s Book, a list of persons qualified to 
serve on juries. 

Jury \p.jurata^ Lat. ; jure^ Fr.], a company 
of men sworn to deliver a verdict upon such 
evidence of facts as shall be delivered to them 
touching the matter in question. ‘ In this 
recess of the jury,’ observes Hale (Cewi, LaiVy 
c. 12, s. 11), ‘ they are to consider the evi- 
dence, to weigh the credibility of the witnesses 
and tlie force and efficacy of their testimonies ; 
wherein, as I before said, they are not precisely 
bound to the rules of the civil law, viz. to have 
two witnesses to prove every fact, unless it be 
in cases of treason, nor to reject one witness 
because he is single ; or always to believe two 
witnesses, if the probability ot the fact does not 
upon other circumstances reasonably encounter 
them ; for the trial is not here simply by wit- 
nesses, but by jury ; nay, it may so fall out, 
that a jury upon their own knowledge may 
know a thing to be false that a witness swore 
to be true, or may know a witness to be in- 
competent or incredible, though nothing be 
objected against hjm, and may give their ver- 
dict accor^gly.* 

Trial by jury is, no doubt, an institution of 
progressive growth, and its principle may be 
traced to the earliest Anglo- ^xon times. One 
of the judicial customs of the Saxons was, that 
a man might be cleared of an accusation of 
certain crimes, if an appointed number of 
persons {juratores), came forward and swore to 
a veredictum that they believed him innocent 
of the allegation. It is remarkable that fo^ 
accusations of any consequence among the 
Saxons on the continent, twelve Jttmfo'cs were 
the number required for an acqAittal. Similar 
oustoms may be observed in the laws of the 
Continental Angli and Frisiones, though the 
nniuberglf jinatores varied in certain cases;; 

hM of the Ripuarii we find that in 


certain cases the oaths of even sevehty-two 
persons were necessary for an acquittal. 

Dr. Pettengal in his inquiry into the use 
and practice of jm-ies among the Greeks and 
Romans, deduces the origin of juries from 
these ancient nations. He begins with deter- 
mining the meaning of the word iiicaorai in 
the Greek, and judices in the Roman writers. 
* The common acceptation of these words 
(says he), and the idea generally annexed to 

them, is that of presidents of courts^ or, as we 
call them, judges ; as such they are understood 
by commentators, and rendered by critics.’ 
Dr. Middleton, Archbishop Potter, and other 
philologists so render these terms. It is sub- 
mitted that this is an erroneous signification, 
for the presidents of the comts in criminal 
trials at Athens we're the nine archons, the one 
presiding being called iiyepHtv hk'atrtrjpioVf or 
president of the court. The archon, properly 
so called, had belonging to his department all 
pupillary and heritable causes; the /Jacrikewc, or 
I'ex sacrorum, the chief priest, all cases where 
religion was concerned; the polemarchus or 
general, all military cases; and the six thesmo- 
thetae, the other ordinary suits. Whenever, 

then, the arSpec SiKatrrai are addressed by the 
Greek orators, as we find in the speeches of 
Demosthenes, jEschines, and Lysias, they are 
not to bo understood to be the presiding magis- 
trates, but men whose duty it was, after hearing 
the witnesses and other evidence, to report 
their opinion and verdict to the president, who 
then declared it. The term Av^pec diKaerrai, as 
used by Greek orators, being equivalent to 
the term gentlemen of the jury, as used by 
counsel at the English bar when addressing a 
jury. 

So likewise among the Romans the judices 
never signified judges of the bench or presi- 
dents of the court, but a body or order of men, 
whose office in the courts of judicature was 
distinct from that of the prajtor orywrfca? quass- 
tionis^ which answered to our judge of the 
bench ; and was the same with the archon, or 
hKaffTt)plov of the Greeks ; whereas the 
duty of the judices consisted in being im- 
pannelled, challenged, and sworn to try uprightly 
the case before them; and when they had 
agreed upon their opinion or verdict, to deliver 
it to the president, who was to pronounce it. 
This kind of judicial process was developed in 
the Athenian polity of Solon, and thence Copied 
into the Roman republic. 

When the Romans were settled in Britain, 
as a province, they carried with them their 
jum and institutd, theit laws and customs, 
hence the Britains, like the Germans and 
Gatds, learned the Roman laws and customs, 
and, upon the irruption of the northern nations 
into the sou^em countri^ of Europe, the 
Roman instit^ons remained when the power 
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tliat introduced them Wda destroyed. Indeed 
Montesquieu tells us, that under the first race 
of kings in France, about the fifth century, the 
Bomans that remained and the Burgundians 
their new masters lived together under the 
same Boman laws •and police, and particularly 
the same forma of judicature. And, speaking 
of those times, he mentions ih^paires or homines 
de Jieff homagers or peers, whom, in the same 
chapter, he calls juges, judges^ or jurymen ; so 
that we hence see how at that time the homines de 
jief or men of the fief, were called peers, and 
those peers were judges or jurymen. These 
wore the same as are called in the laws of the 
Confessor pere de la tenure, the peers of the 
tenure, or homagers, out of whom, the jury of 
peers were chosen to try a matter in dispute 
between the lord and his tenant, or any other 
point of controversy in the manor. So, like- 
wise, in all other plirts of Europe where the 
Bomans had been, the Goths succeeding them 
continued to make use of the same laws and 
institutions which they found to have been 
already established. 

All persons between twenty-one and sixty, 
possessing the necessary qualification (presently 
stated), may bo jurors, with the following ex- 
ceptiona : viz. aliens, unless on a jury de medie~ 
tate lingua: persons attainted of treason, felony, 
or infamous crime, unless joardoned ; outlaws, 
excommunicated persons, or women, unless on 
a writ de ventre inspiciendo. 

Those exempted from serving are peers, j udges 
of the courts of record at Westminster, clergy- 
men in holy orders, qualified Boman Catholic 
clergymen, qualified Protestant dissenting 
clergymen, serj cants and barristers at law 
actually practising, doctors and advocates of 
the civil law actually practising ; attorneys 
and proctors duly admitted and actually prac- 
tising ; officers of the superior courts, coroners, 
gaolers, and keepers of houses of correction ; 
members and licentiates of the Boyal College 
of Physicians in London, actually practising ; 
suigeons who arc members of one of the Boyal 
Colleges of Surgeons in London, Edinburgh, or 
Dublin, and actually practising ; apothecaries 
certificated by the court of examiners of the^ 
Apothecaries’ Company, and actually practising ; 
officers of the navy and army on full pay ; pilots 
licensed^by the Trinity House of Deptford, Hull, 
or Newcastle ; masters of ships in the buoy and 
light service, and pilots licensed by the lord war- 
den of the cinque ports, or under any act of Parlia- 
ment or charter in any other port; the house- 
hold servants of her Majesty ; officers of the 
customs or excise ; sheriffs’ officers, high con- 
stables, parish clerks, and persons in the ser** 
vice of the Post-office, 

Li Middlesex, no person shall be returned 
to serve on a jury at Nisi Prius, who has 
served as a juror in either of the two preceding 
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terms or vacations, having the dieriffs certlff<i 
cate of having so served ; and no person 
be returned to serve on a juiy at the assizes 
who has before served on a jury in Yorkshire 
within fbur years; in Wales, or in the county 
of Hereford, Cambridge, Huntingdon, or Kur- 
land, within one year; or in any other cotiaty 
within two years; having the sheriff’s certificate 
of having so served, which certificate the 
sheriff is bound to give to every common juror 
serving or attending as such, but not to grand 
or special jurors. — 6 Geo. IV. c. 50, s. 2 ; and 
2 & 3 Viet. c. 71. 

Every man between the ages of twenty-one 
and sixty, who shall have, within the county 
in which he resides, in his own name or in 
trust for him, 10/. by the year, above reprizes, 
in lands or tenements of freehold, copyhold, or 
customary tenure, or of ancient demesne, or in 
rents issuing out of such lands or tenements, 
as in lands, tenements, and rents taken together 
in fee simple, fee-tail, or for the life of himself 
or some other person ; or who shall have, within 
the same county, 20/. by the year, above re- 
prizes, in lands or tenements held by lease for 
twenty-one years or longer, or for a term of 
years determinable on any life or lives, or. who, 
being a householder, ghall be rated or assessed 
to the poor-rate or to tfie inhabited house-duty, 
in Middlesex, on a value of not less than 30/., 
or in any other county, on a value of not less 
than 20/., or who shall occupy a house contain- 
ing not less than fifteen windows, shall be quali- 
fied to serve on juries. — 6 Geo. IV. c. 50, s. 1. 

In London a juror must be a householder, 
or the occupier of a shop, warehouse, counting- 
house, chambers, or office, for the purpose of 
trade or commerce within the said city, and 
have lands, tenements, or personal estate of the 
value of 100/. (s. 50). 

All those described in the jurors book as 
esquires, or persons of higher degree, or as 
bankers or merchants, shall be qualified and 
liable to serve on special juries, and the sheriff 
or under-sheriff shall set dojvn their names in 
alphabetical order, in a list to be called ‘ the 
special jurors’ list,’ and shall prefix to each 
name a number, which numbers shall also be 
written out on ffistinct pieces of parchment or 
card, and put into a drawer or box, to be keptibr 
the piu-pose of nominating special juries (s. 81). 

If any man, summoned to attend on a jury, 
shall not attend in pursuance of such summons^ 
or being thrice called shall not answer to hia 
name ; or if any such man, or any talesmiah, 
after being called, shall be present, but not ap»> 
pear, or a^r appearance rfiall wilfhlly withdraw 
himself fr*om the presence of the courts ^e eourt 
shall set such fine upon Kim as the eourt 
think fit, and in the case of a view<^ not less 
than 10/. unless some reasonable excuse be 
proved by oath or affidavit ; or, upon such 
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de&iilt) at the execution of a writ of inquiry, 
the uuder-sheriif, &c. may set a fine not ex- 
ceeding 6Z. (s. 53)* 

In civil causes a juiy may be either common 
or special. In criminal causes there are both 
the grand and petit jury. See Grand J urt ; 
Special Jury; and Juries^ Act 1862, 25 & 26 
Viet, c. 107. 

Jury-box, the pface in court where the jury 
sit. 

Jiiry-maUi one who is impannelled on a 

Jury process, the writ for the summoning 
of a jury. They were the distringas juratores, 
or habeas corpora juratorum^ and the venire 
jnratores facias now abolished. A jury is 
summoned by precept. See 1 Chit. Arch. 
Prac. by Pren, 344. 

Jury-women. Women are impannelled as 
a jury in two cases only : (1) upon a writ de 

ventre inspiciendOy which see; (2) where a 
female prisoner is condemned to be executed, 
and pleads pregnancy, as a ground to postpone 
the completion of the sentence until after her 
confinement. Upon this a jury of matrons, or 
discreet women, is formed to inquire into the 
truth, of the plea ; should they bring in their 
verdict that the prisoner is enceinte^ the exe- 
cution will be stayed lintil after the birth of 
the child, and sometimes the Crown will com- 
mute the punishment to perpetual exile. It 
would, perhaps, be better, if the matter were 
submitted to three or more medical men. 

It is said in the text-books, that if a woman 
have once had the benefit of this reprieve, and 
been delivered, and afterwards become preg- 
nant again, slie shall not be entitled to a further 
respite, but ihay be hanged before the child is 
quick ! 

The grave error as to quickening has been 
entirely exploded, for medical science has de- 
monstrated the fact, that the child lives from 
the moment of conception and that motion is 
only imparted to it by quickening. This being 
so, by hanging the mother at any period of the 
gestation, the child is destroyed, and seeing 
that the respite is for the purpose of saving the 
innocent babe, the second child is surely as 
much an object for the law’s humanity as the 
first. Should such an instance now happen, 
so great an injustice could not be perpetrated, 
as to slay the helpless child for the crime of 
the guilty mother. 

Jus, law, right, equity, authority, and rule. 

A Homan magistratus generally did not in- 
vestigate the facts in dispute in such matters 
as were brought before him ; he appointed a 
judex for that purpose and gave him instruc- 
tions. Accordingly the whole civil procedure 
Was expressed by the two phrases Jus and 
Judicium ; of which the fi>rmer comprehended 
all that took jdace before the magistratus (m 


Jure^j and tlie latter aU that took place before 
the judex (m judicio). Originally, even ihe 
magistratus was called judex, as, for instance, 
the consul and preetor (XzV. iii. 55); and 
under the empire, the term judex often desig- 
nated the prteses. — Smith's Diet, of Antiq. 

All law (^ws) is distributed into two parts — 
Jus Gentium and ,Tus Civile — and the whole 
body of law peculiar to any state is its Jus 
Civile {Cic, de Oral. i. 44). The Roman law, 
therefore, which is peculiar to the Roman 
state, is its Jus Civile, sometimes called Jus 
Civile Romanorum, but more frequently 
designated by the term Jus Civile only, 
by which is meant the Jus Civile 6f the 
Romans. 

The Jus Gentium is viewed by Gains as 
springing out of the Naturalis Patio^ common 
to all mankind, which is still more clearly ex- 
pressed in another jmssa^ (i. 89), where he 
uses the expression ‘ omnium civitatum jus^ as 
equivalent to the Jus Gentium, and as founded 
on the Naturalis Ratio. 

The Naturale Jus and the Jus Gentium are 
therefore identical. Cicero {Off. iii. 5), opposes 
Natura to Leges, where he explains Natura by 
the term Jus Gentium, and makes Leges equi- 
valent to Jus Civile. 

In the Partitiones (c. 37), he also divides Jus 
into Natura and Lex. 

There is a threefold division of Jus made by 
Ulpian and others, which is as follows : — Jus 
Civile ; Jus Gentium, or that which is common 
to all mankind; and Jus Naturale, which is 
common to man and bea.sts. The foimdation of 
this division seems to have been a theory of the 
progress of mankind from what is commonly 
termed a state of nature ; first to a state of so- 
ciety, and then to a condition of independent 
states. This division had, however, no prac- 
tical application, and must be viewed merely 
as a curious theory. 

The Jus Civile of the Romans is divided into 
two parts — Jus Civile in the narrower sense ; 
and Jus Pontificium, or the law of religion. 
This opposition is sometimes expressed by the 
words Jus and Fas {Fas etjurasinunt.—^Virg, 
Georg, i. 269) ; and the law of things not per- 
mining to religion, and of things pertaining to 
it, are also respectively opposed to one another 
by the terms Res Juris Humani et Divini 
{Instit. ii. tit. 1). 

The terms JiiS Scriptum and Fan Senptumj 
as explained in the Institutes (i.tit. 2), compre- 
hended the whole of the Jus Civile ; for it was 
all either Scriptum or Non Scriptum, whatever 
other divisions there might be {Ulp, Dig. 1. tit. 
1, s. 6). Jus Scriptum comprehended every- 
thing, except that * quod usus approhavit.' 
This division of Jus Scriptum and Non Scrip- 
tum does not appear in Gains. It was bor- 
rowed firom the Gredk writers, and seems to 
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have little or no practical application among the 
Romans. 

There is another division of the matter of 
law which appears among the Roman jurists, 
viz. the Law of Persons, the Law of Things, 
which is expressed by the phrase ^jus quod ad 
res pertinet ; ’ and the Law of Actions, jus 
quod ad actiones pertineV {GaiuSj i. 8). — 
Smithes Diet, of Antiq. 

Jus accrescendi (the right of survivorship). 
See Joint-tenancy. 

Jus accrescendi inter mercatores locum non 
hahet, pro heneficio commercii. — Co. Litt. 182. 
(The right of survivorship docs not exist 
among merchants, for the benefit of commerce.) 

Jus accrescendi prmfertur onerihus. — Co. 

■ TAtU 185. — (The right of survivorship is pre- 
ferred to incumbrances.) 

Jus accrescendi prcpfcrtilr ultimce voluntati . — 
Co. Litt. 185 b . — (The right of survivorship 
is prefen’cd to the J.asl; will.) 

Jus ad rem, an inchoate and imperfect right ; 
such as a parson promoted to a living acquires 
by nomination and institution. 

Jus sesneciSB, the right of primogeniture. 

Jus albinatus, the droit d'aubaine^ whicli sec. 

Jus Anglorum, the laws and customs of the 
West Saxons, in the time of the Ileptarcliy, 
by which the people were for a long time 
-govenied, and wliich were preferred befb're all 
others. 

Jus civile, the interpretation of the laws of 
the twelve tables, and now, of tlie whole system 
of the Roman laws. 

Jus civitatis, the freedom of the city of 
Rome. It differs from Jus Quiritiunij Avhich 
comprehended all the privileges of a free native 
of Rome. The difference is much the same 
as between denization and naturalization with 
us. 

Jus uommune, the common law. 

Jus^bjjppnSB, the right of the Crown. 

Jus curialitatis Anglise, the courtesy of 
England, which see. 

Jus deliberandi, the right which an heir 
has in Scotch law, of deliberating for a certain 
time whether he will represent his predecessor. 

Jus descendit et non terra. — Co. Litt. 845.— 
(the right de.scend8, and not the land.) 

Jus devolutum, the right of the church of 
presenting a minister to a vacant parish, in case 
the patron shall neglect to exercise his right 
within the time limited by law. 

Jus disponendi, the right to call upon a 
trustee to execute conveyances of the legal 
estate as the cestui que trust directs. — Ijewin on 
TrustSy 595. 

Jus dividendi [Mid. Lat.], the right of dis- 
posing of realty by will. — Due. 

Jus duplicatum, the right of possession as 
well as the right of property of a thing. 

Jtis est norma recti; et quicquid est contra 


nomnam recti est injuria. — 3 Buis. 813.— (Law 
is the rule of right ; and whatever is contrary 
to the rule of right, is an injury.) 

Jus ex injurid non oritur. — 4 Bing. 639.— 
(A right does not arise out of a wrong.) 

Jusfeciale, the law of nations. — Homan Law. 
Jus fiduoiarium, a trust. 

Jus fodiendi, a right of digging. 

Jus gentium, the law of nations. 

Jus gladii, the right of the sword ; the exe- 
cutory .power of the sovereign. 

Jus habendi, the right to be put in actual 
possession of property. — Leivin on 2'rustSy 585. 

Jus habendi et retinendi, a right to have 
and to retain the profits, tithes, and offerings, 
&c. of a rectory or parsonage. 

Jus hsereditatis, the right of inheritance. 
See Descent. 

Jus honorarium, the body of Roman law, 
which was made up of edicts of the supreme 
mngisfrate, particularly the prajtors. 

Jus imaginis, the right of using pictures and 
statues amongst the Romans. It had some 
resemblance to the right of bearing a coat of 
arms ainonst us. 

Jus in personam, a right which gives its 
possessor a power to oblige another person to 
give or procure, to do or not to do, something. 

Jus in re, a complete and full right ; a real 
right, or a right to have* a thing to the exclusion 
of all other men. 

Jus in re inhamt ossibus usufructuarii. — (A 
right in the thing cleaves to the person of the 
beneficiary.) 

Jusjurandi foimia verbis differty re convenit ; 
huric enim sensum habere debety ut Deus in^ 
vocetur. — GrotiuSy 1. 2, c. xiii., s. 10. — (The 
form of taking an oath differs in language, agrees 
in meaning; for it ought to have this sense, 
that the Deity is invoked.) 

Jusjurandum inter alios factum nec noccre nec 
pn'odesse debet. — 'ilnst. 279. — (An oath made in 
another cause ought neither to hurt nor profit.) 

Jus liberorum, a privilege gi-anted to such 
persons in ancient Rome as had three children, 
by which they were exempted from all trouble- 
some offices. 

Jus mariti, the right to his wife’s movable 
estate which a husband acquires by virtue of 
the maiTiage. 

Jus merum, pure or mere right. 

Jus naturale est quod apud mnnes homines 
eandem habet potentiam. — 7 Co. 12. — (Natural 
right is that which has the same force among all 
men.) 

Jus nec inflecti gratidy nee fremgi potentid, 
nec adulterari pecunid potest : quod si non mode 
oppressumy sed desertum aut negligentid asser- 
vatum fuerity nihil est quod qnisquam se habere 
certumy aut a patre aeceptummy aut liberis esse 
relicturumy arbitretur. — Cic — (Favor ought not 
to be able to bend justice, power to warp it, nor 
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money to corrupt it ; for if it be overborne, or 
abandoned, or negligently observed, no one can 
feel secure that he will receive the inheritance 
transmitted by his ancestors, or be able to leave 
his own est.'ite to liis children.) 

Jus tion hahentl, tvte non jxiretur. — Hob. 146. 
(It is safe not to obey him Avho has no right.) 

Jus non jmtitur nt Idem his solvatur . — (Law 
does not sutler that the same thing be twice 
paid?) 

Jus Papirianum, the lawsof llomulus, Numa, 
and other kings of home, collected by Sextus 
Papirius, who lived in the time of Tm*quin the 
Proud. 

Jus pascendi, the right of grazing. 

Jus patronatus, a commission granted by a 
bishop to some persons, usually his chancellor 
and others, of com])etent learning, to in(|uire 
who is the rightful patron of a church. — 3 Step. 
Com. 71, 447, 532. 

Jus possessionis, a right of i)ossession. 

Jus postliminii [Lat., fr. post^ after, and 
limen^ the threshold], the right in virtue of 
which persons and things taken by an enemy 
arc restored to their Ibiiiier state on their 
coming again into the power of the nation to 
which they belonged, persons being re-esta- 
blished in their former rights, and things being 
restored to the originaj owner. See Vatlel 
bp Chit. 391; Sand.' Justin. 132; Smith'' s 
jdict. of Antiq. 782. 

Jus pnesentandi cst ineorporale. — Co. Lift. 
85. — (The right of presentation isincorpoi'cal.) 

Jus prSBtorium, the discretion of the prjetor 
in Homan law, as distinguished from the hnjes 
or stjiriding law. — See Civil Law. 

Jus precarium, a precarious or courteous 
right for which tlie remedy was only by intreaty 
or reipiest. 

Jus presentationis, a right of presenting. 

Jus preventionis, the preferable right of 
jurisdiction acquired by a court in any cause 
to which other courts arc equally comj)etent by 
having exercised the first act of juri.s(iiction. — 
Scotch Law. 

Jus privatum, the civil or municipal law of 
Home, 

Jus publicum privutorum pactis mutari non 
potest. — (A public right cannot be altered by 
the agreements of private persons.) 

if us publicum el privatum quod ex nnturalibus 
jiroiceplis aut (jentium aut civilibus est collectiim ; 
et quod in jure scripto jus appellatur., id in lege 
Anglim rectum esse dicitur. — Co. Litt. 158. — 
(Public and private law is that which is col- 
lected from natural principles, either of nationsor 
in states ; and that which in written law is called 
ius, in the law of England is said to be right.) 

Jus recuperaudi, intrandi, &c., a right of 
recovering and entering land, &;c. 

Jus relictSB, the right of a widow in her de- 
ceased husband's personalty ; if there be chil- 


dren, she is entitled to a third of it ; if there 
bo none, to a half. 

Jus respicit cequitatem. — Co. Litt. 24. — (Law 
regards equity.) 

Jus super'veniens auctori accrescit supcessori. 
(A right growing to a possessor accrues to the 
successor.) 

Jus tertii, the right of a third person to 
attach money belonging to his debtor, &c. in 
the hands of another person. 

Jus testamentorum pertinet ordinario. — 4 II. 
7, 13 b. — (The right of testaments belongs to 
the ordinary.) 

Jus triplex est ; proprietatis., possessionis, et 
possibilitatis. — (Eight is threefold ; of property, 
of possession, and of possibility.) 

Jus venandi et piscandi {the right of hunt- 
ing and fishing.') 

Jus vendit quod usus approbavit. — EUesm. 
Postn. 35. — (The law dispenses what use has 
approved.) * 

Justa, a certain measure of liquor, being as 
much as Avas sufficient to drink at once. — Jflon. 
Angl. t. 1, p. 149. 

V Justice [fr. jiistitia, Lat.], the virtue by 
which we give to every man what is his due, 
opposed to injury or wrong. It is either dis- 
tributive, belonging to magistrates, or commuta- 
tive, respect ing common trail stictioiis among men. 
X Justicements, all things appertaining to jus- 
tice. 

Justicer, administrator of justice. 

XJtistices, officers deputed by the Crown to 
administer justice and do right by way of judg- 
ment. The judges of the superior courts are 
sometimes called justices, but the word is now 
chielly applied to petty magistrates Avho sit to 
administer summary justice in minor matters, 
and who are commonly called justices of the 
jieace. ‘ Men,’ according to Lord Cowper, 

‘ .sometimes illiterate, and frequently bigoted 
and prejudiced.’ — 2 Reeves, 468. Jw 

The Queeii^s Maje.sty is, by her office and 
dignity, the principal conservator of the peace 
Avilhin all her dominions, and may give au- 
thority to any other to see the peace kept, and 
to puni.sh such as break it ; hence it is called 
the Queen’s peace. Also, all the superior 
judges are conservators of the peace ; but jus- 
tices of the peace, properly so called, are ajj- 
pointed by the Queen’s special commission 
under the Great Seal, the form of which was 
settled by all the judges in 1590, and continues, 
with little alteration, to this day. This ap- 
points them all, jointly and severally, to keep 
the peace in the county named ; and any 
two or more of them to inquire of and 
determine felonies and other misdemeanors 
in such county committed, in which number 
some particular justices, or one of them, are 
directed to be always included, and no business 
done without their presence, the words of tlie 
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commission running thus : — Quorum aliquem Jasticiary) Clliefi an office of high import- 
vestruniy A., B., C., t)., &c., unum esse volumus, ance in our early history. lie presided in the 

whence the justices so named are usually called king’s court and in the exchequer, and hia 

justices of the quonnn. When any justice authority extended over all other courts. He 
named in the commission intends to act under was ex ofjicio regent of the kingdom in the 

it, he sues out a writ of dedimus potestatem king’s absence. Writs ran in his name and 


from the Clerk of the Crown in Chancery, em- 
powering certain persona therein named, to 
administer the usual oaths to him, i. e. an oath 
ol‘ office and of qualification as to estate, to 
which are added the oaths of allegiance, supre- 
macy, and abjuration, which done, he is at 
liberty to act. These justices (some paiticular 
classes of them excepted) act gratuitously, re- 
ceiving neither salary nor foes. 

The 18 Goo. 11. c. 20, enacts that eveiy jus- 
tice of the j)ea.ce acting for a county (exc(;])t 
such privileged j)ers()ns as are therein exee])te(l) 
must have in possession, and for his own bime- 
lit, an estate, either legal or e<piitable, of* frec^- 
hold, cojyhold, or customary tenure, in f(! 0 , 
for life, or such term of years as in the act 
specified, of the clear yeaidy value of 100/. or 
a reversion or remainder expectant u])on such 
lease as in the act mentioned, with reserved 
rents of the clear yearly value of 800/. p(‘r 
annum, 'fo prevent inquoper ja'actices, the 
G & 7 Viet. c. 73, s. 33, provides that no 
attorney or solicitor shall be capable of being 
a justice of the peace for any county during 
such time as he shall practise as an attorney or 
solicitor. Tlie office subsists during the Crown’s 
pleasure, and is determinable (1) by demise of 
the Crown ; (2) by express writ under the great 
seal ; (3) by Avrit of siqyersedeas ; (4) by a 
new commission ; (5) by accession to the office 
of sheriff, during the year of the shricv'alty. 

As to jiLstices in boroughs, see 4 & 5 Win. 
IV. c. 27 ; 5 & 6 Wm. IV. c. 7G ; Q&7 Wm. 
IV. c. 105 ; and in and near the metropoli.s, 
10 Geo. IV. c. 44; 2 & 3 Viet. cc. 47, 71, & 
94 ; and generally, 3 & 4 Viet. c. 84 ; 20 & 
21 Viet. c. 43 ; 21 & 22 Viet. «. 73; and 2G 
& 27 Viet. c. 77. 

The power, office, and duty of a justice of 
the peace depend on his commission, and on 
the several statutes Avhich define his jurisdic- 
tion. The 5 & G Viet. c. 38, defines the 
jurisdiction of justices at quarter sessions. 

Justices, Lords of Appeal in Chancery. 

Sec Chanckuy. 

Justice-seat, the principal court of the forest. 

Justiceship, rank or office of a justice. 

Justiciable, proper to be examined in courts 
of justice. 

Justiciar, an officer instituted by William 
the Conqueror ; a lord chief justice. 

Justiciarii tanquam justi in concretOy justi- 
ciariide banco dictiy tiunqtiamjudicesde banco . — 
Go. Litt. 71 b. — (Justices, from ^ justi in con- 
cretoj called justices of the bench, never judges 
of the bench.) 


were tested by him. Tlie last who fdled the 
office and bore the title of Capitalis Justitiarias 
Atirdia’ Avas Philip Basset, temp. lien III. 

justiciary. High Court ofy the siqiremc cri- 
minal court of Scotland, composed of five of the 
lords of session, addecl to the lord justicc- 
gem*ral and jiistice-cleik ; of Avhom the lord 
justice-general, and in his absence the lord 
jnstice-clerk, is president. Its jurisdiction ex- 
ft;nds to the Avhole of Scotland. It has also the 
power of nwising the sentences of all the Scot- 
tish inf(!rior criminal courts, and from it tliero 
is no appeal AvhatoA'er. 

Justiciatus, judicature ; prerogative. * 

Justicies, a Avrit directed to the sheriff in 
some sjjecial cases, by Aurtue of winch he may 
liold ])lea of debt in his county-court for a largo 
sum ; wliereas, by his ordinary poAver, he is 
limited to sums under 40^. — F. N. B. HI ) 3 
Bl. Com. 30. 

As the sherifi* cannot, by this process, or tho 
judgment to l)e obhiined thereupon, arrest the 
del'endant’s l)ody, but «tnly take his goods ; and 
as the cause may be removed at the defendant’s 
pleasure into the superior courts, this process 
is not much in use. 

Justifiable homicide, the killing of a human 
creature, without incurring any legal guilt. It 
is of A'arious kinds : — 

(1) The due execution of public justice, in 
putting a malefiictor to death who has forfeited 
Ins life by the laAvsof his country. 

(2) It may be committed for tho advance- 

ment of pid^lic ju.stice, as in the following in- 
stances ; — (a) Where an officer or hia assistant, 
in the due execution of his office, either in a 
criminal or civil case, arrests, or attempts to 
arrest, a person who resists, and is killed in 
the struggle. (/I) In case of a riot or rebel- 
lious assembly, officers endeavouring to dis- 
perse the mob are justified in killing them, both 
at common laAV and by the Kiot Act, 1 Geo. I. 
c. 5. (y) Where the prisoners in a gaol as- 

sault the gaoler or officer, and he in his defence 
kills any of them, it is justifiable, for the sako 
of preventing an escape. (^) Where an officer 
or his assistant, in the due execution of his 
office, arrests, or attempts to arrest, a person 
for felony, or a dangerous Avound given, and he 
having notice thereof, flies, and is killed by 
such officer or assistant^in pursuit, (e) Where, 
upon such offence as last described, a private 
person, in whose sight it has been committed, 
arrests or endeavours to ari’est the offender, and 
kills him in resistance or fiight, under similar 
circumstances. 
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(3) When coromitted for the prevention of 
any forcible or atrocious crime, but not if the 
crime is unaccomj>aniefl by I’orce. 

(4) Where two persons being sli ip wreck ed, 
get on the sjime plank, Init finding it not able 
to Kive them both, one of them thrusts the’ 
other from it, wliereby he is drowned. This is 
justifiable upon the great universal principle of 
self-preservation. — 4 Step. Com. 136. 

Justification, a maintaining or showing a 
sufficient reason in court wliy the defendant 
did what he is called upon to answer. See 1 
Sclw. N. P. 32. 

Justiflcators, a kind of compurgators, or 
those who by oath justified the innocence or 
oaths of others, as in the case of wager of law. 

Justifying bail, proving the sufficiency of 
bail or sureties in point of property, &c. 

Justifying secm’ity. Administrators in ccr- 
•tain cases are recpiired by the Court of Probate 
lo give justifying security, i. e. the sureties to 
the administration V)ond must, in an affidavit, 
swear that they are, after the payment of their 
debts, worth a sum specified. Justifying se- 
curity is required by the court, according to 
the circumstances of each particidar case, sub- 
ject to the general rule, that whenever adminis- 
tration is granted in default of tlie apjiearance 
of persons cited, but nok personally served with 
the citation, or for the use and l,)enefit of a 
lunatic or person of unsound mind, unless it is 
granted to a committee appointed by the Court 
of Chancery, justifying security must be given. 
See Probate Court N. C. B. Bales, r. 42 ; T 
Williams on Executors, 473; and Waddilove's 
Ditjest, 26. 

Justinianist, a civilian; one who studi(‘s 
the civil law. 

Justitia, a statute-law, or ordinance. Also, 
a jurisdiction, or the office of a judge. 

Justitia debet esse liijkka , quia nihil iniquius 
venali justitia ] plena , quia justitia non dehet 
claudicare ; et celkris , quia dilaiio est qiuv- 
dam negatio. — 2 Inst. 56. — (Justice ought to be 
unbought, because nothing is more hateful 
tlian vemd justice ; full, for justice ought 
not to halt ; and quick, for delay is a certain 
denial.) 

Justitia est duplex ; viz. severe puniens et vere 
preeveniens. — 3 Bist. Kpil. — (Justice is double ; 
punishing with severity, and preventing with 
verity.) 

Justitia est virtus excellens et Altissimo com- 
placens. — 4 Inst. 58. — (Justice is excellent 
virtue, and pleasing to the Most High.) 

Justitid Jinnatur solium. — 3 Inst. 140. — (By 
justice the throne is csfablished.) 

Justitia nemini negarula est.—Jenk. Cent. 
178. — (Justice is to be denied to none.) 

Justitia non est neganda, non differenda . — 
Jenh. Cent. 93. — (Justice is neither to be 
denied nor delayed.) 


Justitia non novit patrem nec matrem, solam 
veritatem spectat justitia. — 1 Bulst. 199. — (Jus- 
tice knows neither father nor mother ; justice 
regards truth alone.) 

J ustitiapiepoudrous, speedy justice. — Bract, 
333 b. 

Justitiam facere, to hold a plea of any- 
thing. 

Jlistitium, a ceasing from the prosecution 
of law, and exercising justice in places judi- 
cial. — Cowel. 

Justs, or Jousts, exercises between martial 
men and persons of lionor with spears on 
horseback ; differing from tournaments, which 
were military exercises between many men in 
troops. — 24 Hen. VIII. c. 13. 

Justum non est aliquem antenatum mortuum 
facer'c bastardum, qui pro totd vita sud pro le- 

gitimo habetur 8 Co. 101.-, — (It is not just to 

make one born before marriage, who all his life 
has been accounted legitimate, a basUird after 
his death.) 

Juvenile Offenders, trial and punishment of. 
See 10 (fe 11 Vlct. c. 82 ; 11 & 12 Viet. c. 59; 
13 14 Viet. c. 37 ; and 21 & 22 Viet. c. 67, 

s. 1 (5). The 18 & 19 Viet. c. 87, amending 
17 & 18 Viet. c. 86, enforces contributions not 
exceeding b.*?. a week, by parents or step- 
parents, for the maintenance of juvenile of- 
fenders in reformatory sclu^ols. 

Juverna, an ancient name of Ireland. 

Juxta formam statuti {according to the 
form of the statute). 


E 

Kabani, a person who, in oriental states, 
su])plies the place of our notary-public. All 
obligations, to be valid, are drawn by him ; and 
he is also the*public weigh-master ; and every- 
thing of consequence ought to be weighed be- 
fore him. — Encyc. Bond. 

Kabin, a species of marriage among the 
Turks and Persians, which is not considered as 
binding for life, but is* solemnized on condition 
that the husband allows the wife a certain sum 
of money in case of a separation. — Ibid. 

Kabooliut [Bengalee], an agreement. — 
Indian. 

Kaia, a key, quay, or wharf. — Old Records. 

Kaiage, or Kaiagium, a wharfage- due. 

Kain, poultry payable by a tenant to his 
landlord. — Scotch term. 

Kalalconna, a duty paid by shopkeepei*.s in, 
Hindostan, who retfiil spirituous liquors ; also, 
the place where spirituous liquors are sold. — 
Indian. 

Kalendse, rural chapters, or conventions of 
the rural deans and parochial clergy, which were 
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formerly held on the calends of every month ; 
hence the name. — Paroch. Antiq. 604. 

Kalendar [now spelled calendar]], an account 
of time. 

Kalends. See Calends. 

Kantref [Brit.], the division of a county ; a 
hundred in Whales. See Cantred. 

Karite, the best beer in a religious house. 

Sec Ca RITAS. 

Karle, a churle. — Domesday. 

Karrata foeni (« cai't-Ioad of hai/). 

Kavass, an armed constable in Turkey. 

Kay, a quay, or key. 

Kazy, a Mahometan judge or magistrate in 
the East Indies, appointed originally by the 
court at Delhi, to administer justice according 
to their written law ; but particularly in 
matters relative to marriages, the sales of 
houses, and transgressions of the Koran, lie 
attests or authenticates writings, which, under 
his seal, are admitted aa the originals in proof. 
Kncyc. Loud. 

Kebbar, or Culler, the refuse of sheep drawn 
out of a flock. — Cooper's Thesau. 

Keelage, a privilege to demand money for 
the bottom of ships resting in a port or har- 
bour. — Tenues de, Ut Ley. 

Keelhale, Keelhaul, or Keelrake, to drag a 
person under the keel of a ship by means 
of ropes from the yardarms — a punishment for- 
merly practised in the navy. — Lhicyc. Land, 

Keels, river vessels for the carriage of coals. 

Keeper of the Forest, the chief warden of 
the forest, who has the superintendence over 
all the other ofliccr.s, &c. — Manwood, p. i,, 
jL 156. 

Keeper of the Great Seal, Lord, a judicial 
officer, who used to be appointed in lieu of tlie 
Lord Chancellor. — 5 Kliz. c. 18. 

Keeper of the Privy Seal, now called the 
Lord Privy Seal, through whose hands ail 
charters, &c. pass, befoi'c they^ come to the 
Great Seal, The office of Lord Privy Seal is 
always held by a Cabinet Minister. 

Keeper of the Gueen’s Prison, This officer 
is appointed by the Secretary of State for the 
Home Dcj)artmant during pleasure. — 5 & 6 
Viet. c. 22, s. 22; 11 & 12 Viet. c. 7, s. 4 ; 
and 23 & 24 Viet. c. GO. 

Keeper of the Touch, the Master of the 
Assjiy in the Mint. 

Keepers of the Liberty of England. See 

CUSTODES LiBERTATIS, &C. 

Keeping the peace, security for. A recog- 
nizance or obligation to the Crown, taken in 
some court, or by some judicial officer, whereby 
a person acknowledges himself to be indebted 
to the Crown in a certain sum, with condition 
to be void and of none effect if lie shall appear 
in court on such a day, and in the meantime 
sliall keep the peace either generally towards 
the sovereign and all her liege people, or par- 


ticularly towards the person who craves the 
security ; or with condition so to keep the 
peace for a certain period, not dependent on 
any appearance in court. 

If the condition of such recognizance be 
broken, the recognizance beconus forfeited or 
absolute ; and tlie person and his sureties be- 
come the Crown’s debtors, for the suras in 
which they are rcsjieotively bound. — 4 Step. 
Com. 372. 

Kendal, an ancient barony. 

Kenelworth edict {dictum sive edictum de 
Kenite/ieorfli). An edict or award between 
II enry III. and Ihose who had been in arms 
again.st him ; so called because made at Kenel- 
worth Castle, in Warwickshire, anno 51 lien. 
III., A. D. 1266. It contaluetl a comj)osition of 
those who had forfeited their estates in that 
rebellion, which composition was five years’ 
rent of the estates forfeited. — Hale's Hist, 
p. 10, n {d). 

Kentlage, ptTmanent ballast, consisting usu- 
ally of pigs of irt>n, cast in a particular form, 
or other weighty material, which, on account 
of its superior cUanliness, and the small space 
occupied by it, is frcrpiently preferred to ordi- 
nary ballast. — Ahhott on Shippinffj 5. 

Kerhere, a cust(.)n^ary cart- way ; also, a 
commutation for a customary carriage- duty. — 
Cowel. 

Kernellatus, fortified or embattled. — Co. 
Lift. 5 a. 

Kernes, idlers, vagabonds. 

Key, a (play or long wharf by the side, of a 
harbour or river, to lade or discharge merchant- 
ships. 

Keyage. See Kaiage. 

Keyus, a guardian, warden, or keeper. 

Khalsa, pure, unmixed. An office ofgovcrn- 
ment in Avhich the business of the revenue 
department is transacted. The Exchequer- 
Khalsji- lands are lands the revenue of which 
is ])aid into the Exchequer. — Indian. 

Khirajee pottah, a lease reserving rent. — 
Ibid. 

Kidder, an engrosser of corn to enhance its 
price. — Ainsworth. 

Kiddle, Kidel, or Kedel [fi*. kidellus, Lat.], 
a dam or open wear in a river, with a loop or 
narrow cut in it, accommodated for the laying 
of wheels or other engines to catch fish.— 
2 Inst. 38. 

Kidnapping [fr. hind, Dut., a child, and 
nap, to steal], the forcible abduction or stealing 
away of a man, woman, or child from their 
own country and sending them into another. 
It is an offence punishable at the common 
law by fine and imprisonment. — 4 Bl. Com. 
219. 

The 24 & 25 Viet. c. 100, s. 56, enacts that 
whosoever shall unlawfully, either by force or 
fraud, lead or take away, or decoy, or entice 
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away, or detain any child under the age of 
fourteen years, with intent to deprive any 
parent, guai’dian, or otlier person liaviiig the 
lawful care or charge of such child, of the pos- 
session of such cliild, or with intent to steal 
any article upon oi* about the person of such 
child, to whomsoever such article may belong, 
and whosoever shall, with any such intent, 
receive or harbour any such child, knowing 
the same to have been by ibree or fraud so led, 
taken, decoyed, enticed away, or detained, shall 
be guilty of felony, and being convicted thereof, 
shal 1 be liable, at the discretion of the court, to 
be kept in penal servitude for any term not 
exceeding seven and not less than three years, 
or to be imprisoned for any term not exceeding 
two years, with or without hard labor, and if 
a male, under the age of sixteen years, with or 
without whi 2 i])ing. Provided that no jjerson 
who shall have claimed any right to the jwsses- 
sion of such child, or shall be the motlier, or 
shall have claimed to be the flither, of an illegi- 
timate child, shall be liable to be 2 )roseciited 
by virtue hereof on accoi’iitof the getting pos- 
session of such child, or taking such child out 
of the j)Osscssion of any j^erson having the lawful 
charge thereof, 

KUderkin, a measure of 1 8 gallons. 

Kilketh, an ancient 'servile j)ayment made 
by tenants in husbandry. — Cowel. 

Kill, an Irish word, signil^ing a church 
or cemetery, wliich is used as a ])refix to the 
names pf many jdaces in Ireland. — Eiicijc. 
J^oud. 

Killagium, keelage, which see. 

Killythstallion, a custom by which lords of 
manors were bound to provide a stallion for the 
use of their tenants’ man's, — Spclm. 

Kin, or Kindred pv. epnren, Sax.J, relation 
cither of con.sanguinity or afhnity. 

There are two degrees of either kindred ; the 
one in the lineal or direct line ascending or 
<lescending, and the other in the collateral or 
indirect line. 

The reckoning of degrce.s of kindred or rela- 
tionshi^i is as follows : — 


f(i) 


(4 1 


§ 

o 


( 2 ) 


I. Lineal. 

'Father, mother, 
grandfather, grand- 
mother. 

Ascend- ^ great grandfather, 
iug. great grandmo- 

ther ; 

and so on, ad injini- 
turn. 

Son, daughter, 
grandson, grand- 
daughter ; 

and 80 on, ad inJinU 
turn. 


Descaid- J 
ing. 1 



' Father-in-law, 

Ascend- mother-in-law, or 
ing. step-father, step- 

mother. 


’Son-in-law, daugh- 
Descend- ter-in-law, or 
ing. " steiD-Ron, step- 
^ugliter. 


II. Collateral. 

Brother, sister, 
brother’s children, sister’s 
children, 
uncle, aunt, &c. 

Brother’s wife, sister’s hus- 
band, 

uncle’s wife, aunt’s husband, 
&c. 

The right of re|)rescntation of kindred for 
the pui'iDoses of distribution of personalty, in 
the descending line, reaches beyond the great 
gj'and-children of the same parents ; but in the 
collateral line it is not allowed to reach beyond 
brother’s and sisters children. Our law agrees 
in its computation with the civil and ecclesias- 
tical laws, as to the right line, and with the 
civil as to collaterals, in computing who are 
entitled to administration and distribution of 
the personal 2)ro2)erty of intestates. ' 

Tliere are several rules to know the degi’oes 
of kindred ; in the ascending lino, take the son 
and a<ld tlui father, and it is one degree ascend- 
ing ; then add the grandfather, and it is a secoild 
degree ; a 2 )erson added to a jjerson in the line 
of consanguinity making a degree ; if there are 
many ])crsons, take away one, and you have 
the nunil)or of deg’ces, as if there l)e four j^er- 
sons, it is the third degree ; if five, the fourth, 
&c. ; so that the fiither, son, and grandchild, 
in the descemding line, though three persona, 
make but two dt'grees. To know in what 
<legree of kindred the sons of two brothers 
stand, begin Avith the grandfather, and descend 
to one brother, the father of one of the sons, 
which is one degree ; then descend to his son, 
the ancestor’s grandson, which is a second de- 
gree ; and then d(iscend again from the grand- 
father to the other brother, father of the otlier 
of the sons, Avhich is one degree, and descend 
to his son, &c., vdiich is a second degree: thus 
reckoning the person from whom the computa- 
tion is made, it ajiiiears there arc two degrees, 
and that the sons of two brothers are distant 
from each other two degrees ; for in what de- 
gree either of them is distant from the .common 
stock, the person from whom the computation 
is made, they are distant between themselves, 
in the same degree ; and in every line the per- 
son must be reckonod from whom the compu- 
tation is made. If the kindred are not equally 
distant from the common stock, then in what 


(a) Consan- 
guinity 

(/ 3 ) Affinity. 
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degree the moat remote is distant, in the same 
degree tliey are distant between tlieniselves, 
and so the line of the most remote makes the 
degree. — WmxCs hist. 48. 

Kin-bote, compensation for the murder of a 
kinsman. — Old Saxon Law. 

Kindlie, a tenant’s right to have a renewal 
of his lease. — Scotch tcmi. 

Kindred, relation by birth or mamage; 
cognation; consjniguinity ; affinity. See Kin. 
XKing [a contraction of the Teutonic word 
cuning^ or cyning^ the name of soveiangn dignity. 
In the primitive tongue it signifies stout, or 
valiant; the kings of most nations being, in 
the beginning, chosen by the people on account 
of tlieir valor and strength. — '^erstegaii. Cam- 
den derives the word from the Saxon cgiiitigy 
and that Irom can^ power, or ken^ knowledge, 
wherewith every monarch is snjiposed to l)e 
invested. 'I’lie Latin rex^ the Scythian reixy 
the Punic resell, the Spanish r^?//,an(i the French 
roi, come all, according to hostel, from the 
Hebrew roscli, chief, or headj, monarch; su- 
preme governor. 

Bacon uses the word in the feminiue gender. 
He says : ‘ Ferdinand and Isabella, Kings of 
Spain, recovered the great and rich kingdom of 
(^inada from the iNEoors.’ See Queen. 

/C King-craft, the art of’ governing. 

XKing de facto et de jure. See De facto. 
King-geld, a royal aid ; an esenage. 

[King’s Advocate. See Advocate, Queen’s. 

Ing’s Bench, See Queen’s Bench. 

^King’s Bench Prison, now called the Queen’s 
Prison.— 5 & G Viet. c. 22 ; 11 & 12 Viet. 
c. 7 ; and 23 & 24 Viet. c. GO. 

X Kings of Arms, the principal herald of 
England was of old designated king of the 
lieralds, a title which seems to have been e.x- 
changed for king of arms about the reign of 
Heniy IV. 

The kings of arms at present existing in Eng- 
land are tliree : Garter, Clarenceux, and Norroy, 
besides Bath, who is nOt a member of the col- 
lege. Scotland is placed under an officer called 
Lyon king of arms, and Ireland is the province 
of one named Ulster. 

S ing’s Books, they contain the Valor Bene- 
'um, i. e. value of every ecclesiastical be- 
nefice, and preferment, according to which 
valuation, the first fruits and tenths are col- 
lected and paid, and the clergy rated. This 
value was certified by certain commissioners, 
pursuant to 26 Hen. VHI. c. 3, confirmed by 
1 Eliz. c. 4. — 2 Step. Com. 553. 
y King’s Household. Sec Civil List. 
XKing’s Silver, the money which was pgid 
to the king, in the Coimt of Common Pleas, for 
a license granted to a man to levy a fine of 
lands, tenements, or her©<|ltaments, to another 
person ; and this must have been compounded, 
according to the value of the land, in the aliena- ^ 


tion -office, before the fine would have passed 

2 In.st. 511. See Fine. 

King’s Stores. See Puhlic Stoiies. 

King’s Widow, a widow of the king’s ttmant- 
in-chief, who was obliged to take oath in Chan- 
cery that she would not marry without the 
king’s leave. 

Kingdom, the territories subject to a mo- 
narch, either king or queen. 

Kinsfolk, relation." ; tho.se who are of the 
siune family. 

Kinsman, a man of the same race or family. 

Kinswoman, a Jemale relation. 

Kintal, or Kintle [fr. centum, Lat. j, a hun- 
dred poimds in weight. Sec Quin'I'AL. 

Kintledge, a ship’s ballast. See Kentlaoe. 

Kiorckiowariandes, churchwardens. — Swe- 
dish word. 

Kipper-time, the space of time between the 
3r(l and 12th of May, in which fishing for siil- 
mon in the, Tliames, bctw<'cn Gravesend and 
1 [enley-on-'^riianies, was forbidden. — Hot. Pari. 
50 Kdw. ill. 

Kirby’s Q,uest, an ancient record remaining 
with tlie remembranc(*r of the Kxche«picr, so 
called from its being the inquest of John dc 
Kirl)y, treasurer to King Edward 1. 

Kirk [fr. cyree, Sax. ',^Kvf)iuKrj, Gk.], a church. 
Scotch term. 

Kirk-note, or Kirk-mote, a meeting of pa- 
ri.shioiK'Ts on church affairs. 

Kirk-officer, the beadle of a church in Scot- 
land. 

Kirk-sessions, a petty ecclesiastical se.ssions 
in Scotland, consisting of the ministei’, elder.s, 
and deacons t)f a ])ari.sh. 

Kist, stated ])ayment, insfiilment of rent. — 
Indian. 

Kleptomania [fr. rXiirru), Gk., to .steal, and 
par in, fi'enz}'], insanity in the form of an 
irresistible pro])on,sity to steal. 

Knaveship, a j)ortion of grain, given to a 
mill-.servant from tenants who were bound to 
grind tlxfir grain at such mill. See Thiklaoe. 

Knight [t f. iTTTrori^c, Uk. ; eqnes, Lat. ; cniht, 
Sax. ; chevalier and cavalier, Fr. ; cavagliere, 
Ital. ; cahalliere. Span. ; ritter. Germ. Its 
etymology has puzzled the most profound and 
learned antiquaries ; its origin, however, appears 
to h.'ive arisen from the Greek, or .some more 
ancient language from whi(rh the Greek itself 
and all otlier Innguages were derived. Chryscs, 
in the beginning of the Iliad, addresses the 
chieftains by the apjiellation of ivKviiptZsQ 
'Axatoi ; an honorable epithet olten used by 
Homer in both his epic poems. Now, the word 
evKi’hpiZtg cannot be applied but to horsemen, 
as it means bene ocreati, well-booted, the use of 
boots or greaves being, at that time, and indeed 
to a very late period, exclusively confined to 
men who were in the habit of riding. From 
Krfiprj, the leg, from which is derived the 
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English word knee (or vice versa ^ from knee, a 
more ancient word jjcrliaps from which the 
Greeks derived their Kvii/jiri), arose kvt} fit Sy a 
boot, part of the usual accoutrement of a 
horseman. Therefore it is not improper to 
conclude that the word knight is derived 
from Kvrijjigy the boot wliich covered the knee 
and leg, Kvggijy and tliat its proper meaning 
is ^ a man wearing boots to be used on horse- 
back.* The address of the priest of Aj^ollo 
might be translated, ‘ knights of Greece.’ 
But tljc Greeks had another expression for 
tlie same meaning, of which our word knight 
seems to be still a nearer representative, not as 
to etymology, but as to signification. TirTrorijc, 
and in the Doric dialect, iiririWa (which the 
Majonian bard introduced when the quantity 
of Ids line required it) was used also as a title 
of great hojior for those warriors who had long 
experienced the fatigues of’ the field, and were 
generally seen on horsel)ac;k at the head of 
their respective phalanx. The veteran Nestor 
is often and nearly always distinguished by this 
epithet. And the same epithet is bestowed upon 
Phylcus, This title of knight or horseman was 
also given in another way to other chieftains: 
iKVoSafiog is applied to Diomedes, and several 
others, and means more ^especially a man skilled 
in tandng and leading a horse. We have not, 
however, any ])articular data to guess whether 
this title was bestowed upon them by their 
generals or superiors, or mendy acquired by 
their long and distinguished exploits; but it 
seems obvious that it was owing to one of 
these causes. It is clear, Ijesides, that the 
word used to denote the degi'ce of’ knighthood 
in the dialects of other nations, is also deriv(*d 
from that useful animal who shares with the 
brave the fatigues and dangers of war — the 
horse], a title of honor next to baronets, en- 
titling the person on whoiii it is conferred to 
be styiqd siVy and his wife ladg. A knight is 
now made by the sovereign touching him with 
a sword as he kneels, and saying, ‘Rise, Sir — .’ 
Encyc. Lond. 

Knightencourt, a court which used to be 
held twice a year by the Bishop of I lereford. 

Knightengfuild, an ancient guild or society 
fonned by King Edgar. 

Knighthood, the character or dignity of a 
knight. 

This institution gave rise to three others, 
each of which is only a deviation from itself : 
(1) The primitive objects of chivalry induced 
men to enter into intimate associations, whence 
sprung the several orders of knighthood. From 
these, by the degeneracy usually befalling all 
establishments, are derived the orders still 
subsisting in modem Europe. (2) The primi- 
tive dignity of chivalry gave biith to that 
species of knighthood as at present conferred. 
The two species here mentioned, however, are 


severally distinguished by historians as regular y 
and honorary 'y of these the first comprehend 
such as still adhere to their constitutions, as in 
requiring vows of celibacy, &c., and the second 
those which are merely titular. The Teutonic 
Order is an example of the former ; the Order 
of the Garter of the latter. (3) The union of 
chivalry with the feudal system, and the decay 
of both, gave rise to knight-service, and the 
compulsion of landowners to become knights or 
pay a fine. By 10 Car. I. c. 20, no man can 
be compelled to take the Order of Knighthood. 
See aSV/' it. N. Nicholas' History of the Orders 
of Knighthood of the British Empire. 

Knight-marshal, an officer in the royal 
household who haS jurisdiction and cognizance 
of offences committed within the household 
and verge, and of all contracts made therein, 
a member of the household being one of the 
j)ai*ties. 

Knight-service, formerly the most universal 
and most honorable species of tenure, being 
entirely military ; a feudal tenure. Abolished 
by 12 Car. IT. c. 21. See Tenuke. 

Knights Bachelors [fr. has chevalievy Fr.], 
the most ancient though lowest order of knight- 
hood. — 1 Bl. Com. 404. See Bas-Ciieyaliers. 

Knights Banneret \;milit.es vexillariiy Lat.], 
those created by the sovereign in person on 
the field of battle. They rank, generally, after 
Knights of the Garter. — 1 Bl. Com. 403. 

I^ights of the Bath [iniUtes halnei, Lat.], 
an order instituted by Henry IV., and revived 
by George 1. They are so called from the cere- 
mony formerly observed of bathing the night 
bel’orc their creation. Antig. of Warw, 
531. 

Knights of the Chamber [inilitcs camera>y 
Lat.], those that are created in the sovereign’s 
chatuber in time of peace, and not in the field. 
2 Inst. OGO. 

Knights’ fee, feodum militarey Lat.], twelve 
plough-lands, the value of which was 20/, per 
annum (2 Inst. 59G). Sclden contends that it 
was as much as the king was pleased to grant 
upon condition of having the service of a 
knight. — 2'it. of Hon. p. ii, c. v., ss. 17 & 26. 
See Tenure. 

Knights of the Garter [^equites gaiHeriiy vel 
periscelidisy Lat.], otherwise called Knights of 
the Order of St. George. This orders was 
founded by Edward III. a. d. 1344. They 
form the highest order of knights. See Garter. 

Knights of St. Patrick, instituted in Ire- 
land by George III. a. n. 1763, They have 
no rank in England, 

Knights of the Post, hireling witnesses. 

Knights of the Shire, members of Parlia- 
ment representing counties or shires, in contra- 
distinction to citize^ or burgesses, who repre- 
sent boroughs or do^orations. A knight of 
the shire is so called, because, as the terms of 
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the writ for election still require, it was for- 
merly necessary that he should be a knight. 
This restriction Avas coeval Avith the tenurci of 
knight-service, Avhen every man who received 
a knight’s fee immediately of the CroAvn, AA’^as 
constrained to be a knight ; but at present any 
person may be chosen to fill the ofiiGe Avho is 
not an alien. The money qualification is 
abolished by 21 Viet. c. 2G. 

Knights of the Thistle. This order is sjiid 
to have been instituted by Achaius, King of 
Scotland, a.D. 819. The better opinion, hoAV- 
ever, is that it Avas instituted by James V. in 
1534, was revived by Janies VII. (James II. of 
England) in 1687, and re-established by Queen 
Anne in 1703. See Penny CyclopauUa and 
Nicholas^ TIistory of the Orders of Knighthood 
of the British Knipire. They have no rank in 
England. 

Knopa, a knob, nob, bossc, knot. 

Know-men, or jusUfast-pien, the Lollards in 
England. 

Koran, or Alcoran, the Mohammedan l)ook 
of faith. It contains both the ecch^siastieal and 
secular laAVs by Avhich Mohammedans arc; go- 
verned; and its chief civil provisions, if, indeed, 
this distinction can be made in the written 
laAV, relat(i to marriage < and its incidents, 
divorce, fornication, and adultery, incest, in- 
heritances, basbirdy, Avills, coiiti’acts, homiciile, 
larceny, retaliation, injuries, law of peace and 
war. The Koran is by IMohammedans in 
general regarded as the fundamental part of 
their civil laAV, and the decisions of tlie Sonna, 
among the Turkish, and of thelmaums, among 
the Persian sects, together Avith the decisions 
of the great doctors, form tl\p rule and ])rece- 
dent in judicial cases ; in the secular tribunals 
these precedents are, however, departed from 
when not consonant Avith equity; whence 
arises the real distinction between the Avritten 
and common laAvs — the former more strictly 
confined to ecclesia.stical, and the latter appli- 
cable to civil cases. Iri the latter, which is 
more modern, the principles of the lioman 
Civil Law may often be traced, while the 
former is more directly referable to the Old 
Testament. The laAv of the Mohammedans 
ruled at one period of history no contemptible 
portion of the habitable globe, viz., I’prsia, 
Syria, Egypt, Afidca, and Spain. For the 
characteristics of the Koran, see 2 Hall. M. A. 

115. 

Ksar, a czar. — Milton. 

Kushoon, Cushoon, a body of military, cor- 
responding nearly to our term brigade^ Amrying 
from one to six or eight thousand men. — 
Indian. 

Kut-Kubala, a mortgage-deed or deed of 
conditional sale, being i^ne of the customary 
deeds or instruments of security in India as 
declared by Regulation 17 of 1806, tvhich 


regulates the leg*al proceedings to be taken to 
enforce such a security. It is also called Rye- 
bil-wuffa. See a form 8 W. Rep. 29. 

Kymortha [Welsh], waster, rhymer, min- 
strel, or other Auigabond Avho makes assemblies 
and collections. — Barr, on Stat. 360. 

Kyst, Kysta, or Kyste [Sax.], a chest or 
collin. 

Kyth [fr. cognatuSf Lat.], kin or kindred. 


L 

Laas [fr. laqucns, Lat. by met., fi'aud], a net, 
gin, or .snare. 

Label [fr. lahellum, Lat.], anything append- 
ent to a larger Avriting, as a codicil ; a narrow 
slip of pa])er or })archment affixed to a deed or 
Avrit, ill order to hold the appending seal. 

Labina, Avatery land. — Old Records. 

Labor. It is in the physical Avorld always 
an<l solely employed in putting objects in 
motion ; the properties of matter, the hiAvs of 
nature, do the rest. Labor is indis]K‘nsable to 
production, but has not ahvays production for 
its clFect. There is much labor, and of a high 
order of usefulness, of’Vhich production is not 
the object. Labor has accordingly been dis- 
tinguished into piodiictive and unproducth'c. 
Productive is employed in creating permanent 
utilities, Avhether embodied in human beings 
or in any other animate or iiianinuite objects. 
Unproduct ivt^ does not terminate in the crea- 
tion of material Avealth, and, hoAvcver largely 
or successfully practised, does not render the 
community and the, Avorld at large richer in 
niat(irial ])roducts, but pooi-er by all that is 
consumed by the laborers AV'hile so employed. — 
1 Mill's Pol. Eco. 33. 

The greatest improvements in the productive 
poAvers of labor, and the gi*eater part of the 
skill, dexterity, and judgment with which it is 
anywhere directed or aj)plied, seem to have 
been the effects of the division of labor, 
‘Labor,’ observed Adam .Smith {Wealth of 
Eat. b. 1, c. V.) ‘ is the real measure of the 
exchangeable value of all commodities.’ 

Labor, hard, this punishment is said to have 
been introduced by 5 Anne, c. 6, and is fre- 
quently added to the .sentence of imprisonment. 

Laborariis, an ancient writ against persons 
who refused to serve and do labor, aud who 
had no means of living ; or against suoh as, 
having served in the winter, refused to serve 
in the sumn^or.— Or-ig. 189. 

Laborers, servants in husbandly or manu- 
factures, not living mtra vimnia. These are 
sometimes engaged by the day or week, but 
are understood to be hired for a year where 
no particular time is limited, and the wages. 
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4ipe -so much per annum. And Avith respect to 
Ttbose, regulation is made by various Acts of 
Parliament, -which vest in the justices of the 
rpeace, the power of compelling persons not 
having any visible livelihood to go out to 
•serviee in husbandry, or in certain speeific 
trades, for the promotion of honest industry ; 
and also empoAver the justices to determine 
differences arising between such laborers and 
their masters. See 23 Kdw. III. ; 25 Eidw, 

III. st. 1 ; 12 Ric. II. c. 3 ; 13 Ric. II. st. 1, 
c. 8; 7 lien. IV. c. 17; 4 Edw. IV. c. 1 ; 
23 lien. VI. c. 13 ; 3 & 4 FAw. VI. c. 22 ; 
5 Efiz. c. 4 ; 1 Jac. 7. c. 6 ; 5 & 6 W. ^ M. 
c. 9 ; 1 Anne.^ .st. 2, c. 18 ; 9 A/me, c. 30 ; 
13 Geo. II. c. 8 ; 20 Geo. II. cc. 19 & 27 ; 
27 Geo. II. c. G ; 31 Geo. II. c. 1 1 ; G Geo. III. 
c. 25 ; 17 Geo. III. c. 5G ; 39 Si, 40 Geo. III. 
c. 77 ; 53 Geo. III. c. 40 ; 58 Geo. III. c. 51 ; 

1 Geo. IV. c. 93 ; 4 Geo. I V. c. 34 ; 5 Geo. 

IV. cc. 95 & 96 ; 10 Geo. IV. c. 52 ; 1 & 2 
Wm. IV. c. 37 ; 6 & 7 Viet. c. 40 ; 8 & 9 
Viet. cc. 77 & 128; 18 S' 19 Viet. c. 108, 
s. 11 ; 19 & 20 Viet. cc. 38 & 46. See 2 
Reeves., 388. 

Laborers* Dwellings. For fixcilitating the 
erection of healthful and commodious dwellings 
for the laboring classes by public companie.s, 
the 18 & 19 Viet. c. 1J>^, Avas passed. As to 
Scotland, see 23 & 24 Viet. c. 95. 

Lacerta, a fathom. — Old Records. 

La Chambre des Esteilles, the Star-Cham- 
ber. — Law French. 

Laches [fr. Ideher, Fr., to loosen], .slackne.ss, 
negligence. 

It is laid down generally as a maxim, that 
no laches or negligence shall be imputed to an 
infant ; but this is chielly ti-ue of the exemption 
that he enjoys from tlui ordinary bar by lapse 
of time. It cannot .safely be under.stood in a 
much larger sen.se . — Go Litt. 380 h. 

The laAV determines that, in the Sovereign, 
there can be no negligence or laches. Nvllnm 
tempus occiirt'it regi Avas formerly the stamling 
maxim on all occfisions, and no delay in resort- 
ing to his remedy Avas held to bar the king’s 
right. From this doctrine itfolloAved, not only 
that the civil claims of the Crown received no 
prejudice by the lapse of time, but that crimi- 
nal prosecutions for felonies or misdemeanors 
(which are always brought in the Sovereign’s 
name) might be commenced, at any distance 
of time from the commission of the offence. 
And all this is, in general, still hiAV ; but by 
statute it has been in modem times largely 
qualified ; for by 9 Geo. III. c. 16, the Crown 
is now barred from its civil right in suits 
relating to landed property by the lapse of 
sixty years; and by 32 Geo. III. c. 58, is 
barred in informations for usurping corporate 
offices or franchises by the lapse of six years ; 
and by 7 !Wpa. Ill, c. 3, ^ indictment for 


treason (except for an attempt to a8.sassinatG 
the sovereign) must be for.nd within three 
years after the commis.sion of the act of trea/Kui. 

Lac, Lack, Laak, or Lauk, in Indian com- 
putation 100,000. , The A’-alue of a lac of 
rupees is about 12,500/. steiling. 

Lacta, a defect in the weight of money. — 
Law Latin. 

Lacuna, a ditch or dyke; a farrow for a 
drain ; a blank in a writing. — Old Records. 

Lad, . purgation, exculpation. There were 
three kinds: — (1) That wherein the accused 
cleared himself by his oAvn oath, supported by 
the oaths of his consacramentals (compurgators), 
according to the number of which the Lad Avas 
s;iid to be cither simple or threefold ; (2) Or- 
deal, Avhich see ; (3) Cor.sncd, which see. 

Also, a .service Avhich consisted in .supplying 
the lord with beasts of burthen ; or, as defined 
by IJoquefort : Service f/Fun vassal devoit a son 
sei(/neur, et qui consistoit a faire faire quelques 
voijatjes par ses betes de somme. — Anc. Inst. 
Fmj. 

Lada [fr. lathian, Sax.], a lath or inferior 
court of justice; also a course of Avater ; or a 
broad- Avay. 

Lade, or Lode, the mouth of a river. 

Laden in bulk, freighted with a cargo 
Avhieh is neither in casks, boxes, bales, nor 
cases, but liesloo.se in the hold, being defended 
from Avet or moi.stiirc by a number of mats and 
a quantity of dunnage. Cargoes of corn, salt, 
t^c., are usually so shipped. 

Lading. 8ec Bill of Lading. 

Lady [fr. hlaif dig, Sax., loaf-day, which 
Avoj-ds haA'c in time been contracted into the 
pre.sent appollatioi> As to the original appli- 
cation of this expre.ssion, it may be observcjd, 
that heretofore it was the fashion for families 
Avhorn God had blcs.sed Avith affluence to liA'e 
constantly at their mansions in the country, 
and for tlie lady of the m.'inor, once a week or 
olUmer, to di.stribute to her poor neighbors, 
with her OAvn hands, a certain quantity of 
bread. The practice which gave rise to this 
title is noAv as little known as the meaning of 
it ; it may be, hoAvcver, from that hospitable 
custom, that to this day ladies in this kingdom 
serve the meat at their own tables], a woman 
of rank. The title properly belongs to the 
Avives of knights, and of all degrees above tllBm, 
except the wives of bishops. — Encyc. Lond, 

Lady-court, the court of a lady of the 
manor. 

Lady-day, the 25th of March in every year, 
being the Annunciation of the Blessed Virgin, 
and one of the usual quarterly days , for the 
payment of rent, &c. 

Lady’s Friend, an officer of the House of 
Commons, whose duty it was to take care that 
a husband, who sued for a divorce, made a 
suitable provision for his divorced wife, if the 
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House of Lords had not provided for it. A 
parliamentary divorce has been superseded 
by a dissolution of marriage by the Divorce 
Court. 

Ladyship, the title of lady. 

LsBdorium, reproach. 

Lsbssb majestatis, Crimen, the crime of 
treason. — Glanvilfej 1. 1, c. ii. 

Lsesio ultra dimidium vel enormis, the 

injury sustained by one of the parties to an 
onerous contract when he had been over- 
reached by the other to the extent of more than 
one-half of the value of the subject matter of the 
contract, e. g. when a vendor had not received 
half the value of property sold, or the pur- 
chaser had paid more than double value.— 
Colq. Horn. Civ. LaiL\ s. 2001. 

Lsesione fidei, suits pro^ proceedings in the 
ecclesiastical courts for spiritual offences against 
conscience, lor non-payment of debts, or 
breaches of civil contracts. By entertaitjing 
them the clergy attempted to turn the spiritual 
courts into tribunals for the administration of 
equity ; but these suits were prohibited by 
the Constitutions of Clarendon. — 10 lien. II. 
c. 15. 

Lget [fr. litus, Iklus^ ieUis']., one of a class be- 
tween servile and free. — Pahjmve., i. 854. 

Lsetare Jerusalem, Kaster-offerings, so called 
from the.se words in the hymn of the day. They 
are also denominated qnddraf/esima ! ia . 

Laethe, or Lathe, a tUvision or di.strict pe- 
culiar to the county of Kent. — Spehti. 

Lafordswic [fr. hlaford, Sax., lord, and 
swic^ betrayal], a betraying of one’s lord or 
master. 

Laga, law . — Old term. 

Lagan [fr. Ugiptn, Sax.], goods tied to a 
buoy and sunk in the sea; also a right which 
the chief lord of the fee had to take goods cast 
on shore by the violence of the sea. — Bract. 

1. 3, c. ii. 

Lage-day, a day of open court ; the day of 
the county-court. 

Lage-man, a juror. 

Lagen, a measure of six sextarii. — Fleta, 

1. 2, c. viii. 

Lagh [fr. laga^ Sax.], law. Ob.solete. 

Lagh-lite, a breach of law ; a jmnishment 
for breaking the law. 

Lagon. Sec Lagan. 

Lagotrophy [fr. Xaywc, Gk., a hare, and 
rpi^Uj to nourisli], a warren of hares, — Kncyc. 
Land. 

Lagu, law; also used to express the territory 
or district in which a particular law was in 
force, as Dena lagu, Mercna lagu, &c., which 
may be looked upon as abbreviated forms of 
the district under Danish law, Mercian law, 
&c., without supposing, with Bishop Nichol- 
son, that in these instances the word lagu 
does not stand for law, but for regio provin- 


cial. — ^oPreefatio ad Wilkins L. Anglo- Sax. 
p. IG. 

Lahman, or Lagemannus, an old word for 
a lawyer. — Domesday I. 189. 

Lan-slit, a mulct for offences committed by 
tlie Danes. — Anc. Inst. Eng. 

Laia, a roadway in a wood. — Mon. Ang. 
t. 1, p. 483. 

Laic [fr. Xttoc, Gk., people], one who is not 
in holy orders, or not engaged in the ministry 
of religion. 

Lair-wite, or Lairesite, a fine for adultery 
or fornication, anciently paid to the lords of 
some manors. 

Laird, a lord of a manor in Scotland. 

Laity [fr. Xaoc, Gk., peojde], the j^eople os 
distingui.shed from the clergy. 

Th(i laity arc divisible into three states 

(1) Civil, which includes all the nation, ex- 
cept th(^ clergy, the army, and the iiavy^i*- It is 
subdivided into : — 

(a) Nohiliti/, as dukes, marquesses, carls, 
viscounts, and barons. 

(/5) Cornmonaltg, as knights of the garter, 
knights-baimcret, baronets, knights of the 
bath, knights-l)achelors, es(juires, gentlemen, 
yeomen, tradesmen, artificers, and laborers. 

(2) Military, consisting, by the standing 
constitutional law, oftiie militia of each county 
raised from among the j)eoplc, officered by the 
]>rinci])al landowners, and commanded by the 
iord-licutenant. The more disciplined occiisional 
troops of the kingdom are kept on foot only 
from year to year, by Pailiament ; and during 
that period, are governed by martial law, or 
arbitrary articles of war formed at the pleasure 
of the Crown. 

(3) Maritime, consisting of the officers and 
mariners of the British Navy, who are governed 
by express and permanent laws, or the articles 
of’ the Navy, established by Act of Parliament. 

1 lU. Com. cc. xii. & xiii. *■ 

Lambards’ Archaionomia, a work printed in 
1508 containing the Anglo-Saxoii laws, thoscr 
of William the Conqueror and of Henry I. 

Lambards’ Eirenarcha, ’a work upon the 
office of a Justice of Peace, which, having gone 
through two editions, one in 1579, the other 
in 1581, Avas reprinted in English in 1599. 
The office of these magistrates had become 
burdensome, owing to the increase of laws, 
and the multitude of concerns they were to 
determine on. It was very necessary that 
some pains should be taken to smooth the way 
towards the attainment of the requisite know- 
ledge by some well-digested treatise. The 
criminal law is treated, by this author, in a 
very different way from any who went before 
him. It has none of the concise starchness 
discovered in the compilations of Stannforde 
and Fitzherbert ; but discourses more at large 
in the liberal style, which few writers upon the 
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law had condescended to imitate since the tinie 
of Bracton, Fleta, and Britton. — 5 Reeves, 245. 

Iiambetll Degprees. See Canterbury, Arch- 
bishop OF. 

Lame Duck, a person unable to meet his 
engagements . — Stock Exchange cant term, 

Lammas [wiid to be derived from a custom 
by which the tenants of the Archbisliop of York 
were obliged, at the time of mass, on the 1st of 
August, to bring a live lamb to the altar. In 
Scotland they are said to wean lambs on this 
day. It may be corrupted from latter-math. 
Others derive it from a Saxon word, signifying 
loaf-mass, because on that day our forefathers 
made an offering of bread composed of new 
wheat], the gule or 1st of August, and the 
second of the four cross quarter-days of the year. 
Encgc. Lond . ; Wheat. Com. Pr. 

Lancaster, a county of England erected into 
a palatine in the reign of Edward 111. and 
granted by him to his son Jolin for life, that 
he should have jura regalia and a king-like 
power to pardon treasons, outlawries, Iko,., and 
make justices of the peace and j||ptices of assize 
within the county, and all processes and indict- 
ments to be in his name. It is now vested in 
the Crown. vSee County Palatine. The 
northern and southern divisions of this county 
are two different venues! 

Lanceti, vassals who were oldigod to work 
for their lord one day in the week, from 
Michaelmas to autumn, either with fork, spade, 
or flail, at the lord’s option. — Speim. 

Land [fr. terra, Lat., fr. terrendo, because it 
is ploughed], in its restrained sense, means soil, 
but in its legal acceptation it is a generic term, 
comprehending every sjiecies of ground or earth, 
as meadows, pastures, woods, moors, waters, 
marshes, furze, and heath ; it includes also mes- 
suages (i. e. dwelling-houses with some adjacent 
land assigned to the use of them, usually called 
a curtilage), tofts (i. e. places Avhere houses for- 
merly stood), crofts (derived from the old Eng- 
lisli word creaft, meaning handg-craft, because 
such grounds arc usually manured by the skil- 
ful hand of the owner ; they are small enclo- 
sures for pasture, &c., adjoining to dwelling- 
houses), mills, castles, and other buildings, for 
with the conveyance of the land, the stnictures 
upon it pass also. And besides an indefinite 
extent upwards, it extends downwards to the 
globe’s centre, hence the maxim : — Cujus est 
solum ejus est usque ad caelum et ad inferos, 
or more curtly expressed, Cujus est solum, 
ejus est altum. But although the term ‘ land ’ 
includes everything on its surface, as well as 
under or over it, yet it must be understood 
with the exception of royal mines, i. e. mines 
of gold and silver, which belong by prerogative 
to the Queen, who has the privilege of enter- 
ing- upon, the lands of a subject, and digging 
and carrying away such ores ; in this country, 


however, no mines of gold or silver have yet 
been discovered, so that this branch of tho 
revenue has been hitherto valueless. A slight 
intermixture of gold and silver will not con- 
stitute a royal mine, it being enacted by 1 
W. & M. sess. 1, c. 30, s. 4, and 5 & 6 
W. & M. c. 6, that no mine of copper, tin, iron, 
or lead, should be adjudged to be a royal mine, 
although gold and silver might be extracted 
fronj them, but that the king, or persons claim- 
ing roy.al mines under his authority, may have 
the ore (other than tin-ore in the counties of 
Devon and Cornwall), paying for the same a 
price stated in the act, which is called a right 
of pre-emption. This is not that prerogative 
of purveyance and pre-emption by which the 
Crown could buy up provisions and other 
necessaries through the intervention of pur- 
vi^yors, at an appraised valuation, in preference 
to all others and even without the owner’s 
consent, as well as forcibly impressing car- 
riages and horses to do the king’s business, 
however inconvenient to the proprietor, upon 
paying him a settled price ; for all these griev- 
ances were abolished by the 12 Car. 11. c. 24. 
T1 le pre-emption mentioned above is for the 
protection of the subject, preseiwing, at the 
same tiinii, the just rights of the revenue. The 
rate of purchase is provided by the 55 Geo. III. 
c. 134. In customary or copyhold lands (the 
nature of which has been already explained) 
neither the lord of the manor, who possesses 
the freehold, nor his tenant who enjoys the 
surface, can open new mines without a special 
custom, or an express compact. In the case of 
Pourne v. Taglor, reported in 10th volume of 
East, p. 205, the reader will find discussed the 
leading cases on this subject. 

Water, by a solecism, is, in legal language, 
held to be a sj)ecics of land ; and yet it is to 
be observed, that a grant of a certain water 
will not convey the soil, but only a right of 
fishing; but it is doubtful whether, by the 
grant of a several piscarg the soil passes or not, 
or, in other words, whether a person can have 
a several fisherg without being owner of the 
soil . — Kinnersleg v. Orpe, Dougl. 56 a. And 
in order to recover possessiou of a pool or 
rivulet of water, the action must be brought 
for the land, e. g. ten acres of laiul, covered with 
water, and not in the name of water only.— 
Challoner v. Thomas, Brownl. 142. 

In modern statutes of any importance, a 
glossary-clause is introduced explaining the ex- 
tent of the meaning of many technical words 
and phrases made use of in them, which words 
and phrases have very often, in their ordinary 
signification, a more confined, and, in many 
cases, a different meaning. Every considerable 
statute thus carries its own peculiar dictionary, 
the effect of which is evidently to produce 
doubt, confusion and perplexity. It really be- 



( 509 ) 


comes a very serious question wlicther there 
should not be passed a general glossarial statute, 
exactly defining such technical terms, by which 
their meaning in every subsequent Act of 
Parliament, should be ascertained and inter- 
preted. However, we find in the 3 vt 4 
Wm. IV. c. 74, commonly called the Fines 
and Recoveries Abolition Act, the word * land ’ 
thus defined : — It is to extend, so far as its en- 
actments are concerned, or where the nature 
of the provision, or the context of Ihe act, shall 
not exclude such construction, to ‘ manors, 
advowsons, rectories, messuages, lands, tene- 
ments, tithes, rents, and hereditaments, of 
any tenure {except copy of court-roll), and 
whether corporeal or incorporeal, and any un- 
divided share thereof, but when accompanied by 
some expression including or denoting the 
tenure by copy of court-roll, it .shall extend 
to manor.s, messuagc.s, lands, tenements, and 
licrcdihiments of such tenure, and any undi- 
vided share thereof.’ There are also definitions 
of the word ‘ land ’ to bo found, in the DoAver 
Act (3 & 4 Win. IV. c. 105), and in the Inhe- 
ritance Act (3 & 4 Wm. IV. c. 10(1), where it 
is provided to extend to money to be laid out 
in the purchase of land. This last phrase 
requires explanation : — It is a great principle 
of equity that money agreed or directed to be 
laid out in the purchase of land is considered, 
in the Court of Chancery, as land, because there 
is recognised the maxim, ‘ Whatever is agreed 
to be done, is considered as actually done.’ 
The true meaning of which maxim is this : — 
That equity will treat the subject, as to collateral 
consequences and incident.s, in the .same manner 
as if the final acts contemplated by the parties 
had been executed exactly as they ought to have 
been done, and not as the parties might have 
executed them. Such money, then, has all the 
incidents of real estate — it is no longer con- 
sidered as personal e.state — it de.sccnds to the 
heir-at-law, and is not distributable among the 
next of kin ; but if the purposes for which it 
was directed fail, this will de.stroy the ‘ tran- 
substantiated real quality,’ and it Avill result 
back into personalty. The Fines and Reco- 
veries Act thus fixes the extent of the expres- 
sion ‘ money subject to be invested in the 
purchase of lands ; ’ it is to include ‘ money, 
whether raised or to be raised, and whether 
the amount thereof be or bo not ascertained, 
and shall extend to stock.s, and funds, and real 
and other securities, the produce of which is 
directed to be invested in the purchase of lands; 
and the lands to be purchased with such money 
or produce shall extend to lands held by copy 
of court-roll, and also to lands of any tenure in 
Ireland, or elsewhere out of England, where 
such lands, or any of them, are within the 
scope or meaning of the trust or power direct- 
ing or authorising the purchase.’ 


LAN 

Iiandfl, an open field ; a field cleared from 
wood. — Old Records. 

Land-agende, Land-hlaford, or Land-rioa, 

a proprietor of land ; lord of the soil. — Anc, 
Inst. Eng. 

Land-boc [Sax.] {libellus de terrd, Lat.), 
the deed or charter by which lands were held. 

Land-ceap, a fine 2 :)aid in some places on the 
alienation of lands. 

Landea, a ditch, in marsliy lands, to carry 
water into the sea. — Du Cange. 

Landefricus, a landlord ; a lord of the soil. 

Landegandman, an inferior tenant of a 

manor. 

Land-gabel, a tax or rent issuing out of 
land. Spelmaii siiys, it was originally a penny 
for CA'^ery house. This land-gabel, or land- 
gavel, in the register of Domesday, Avas a quit- 
r(‘nt tor the site of a house, or the land whereon 
it stood ; the siime with what we now call 
ground-rent. 

Landgrave [fr. land, Germ., earth, and 
graff, or grave, judge or count], a name for- 
merly given ^those Avho executed justice on 
b(‘half of the Orerman emperors, Avith regard to 
the internal policy of the country. It was 
applied, by Avay of tiininence, to those sovereign 
princes of the empire who possess by inherit- 
ance cerbiin estates ••called landgravates, of 
which they received the investiture from the 
ern peror . — Ti’ nc yc . hon d. 

Landholder, one who holds lands. 

Landimers \_agrimensores, Lat.], measures of 
land. 

Landirecta, rights Avhich charged the land, 
Avhoevcr possessed it. See Trinoda necessitas. 

Land-jobber, one Avho buys and sells land 
for other men. 

Landlord, he of Avhom lands or tenements 
are holden ; Avho has a right to distrain for 
rent in arrear, il^c. — Co. Litt. .57. 

Landlord and Tenant, one of the common 
relationships of social life, out of which arise 
sundry rights, duties, liabilities, and remedies. 
Consult \Voodf., Coote, or Smith, on Landlord 
and Tenant. 

Land-man [fr. terricola, Lat.], a terretenant. 

Land-mark, an object fixing the boundary 
of an estate or property. 

Land-reeve, a person whose bu.siness it is to 
overlook certain parts of a farm or estate ; to 
attend, not only to the Avoods and hedge-timber, 
but .also to the state of the fences, gates, 
buildings, private roads, drift- Avays, and Avater- 
courses ; and likcAvise to the stocking of com- 
mons, and encroachments of every kind, as 
well as to prevent or detect waste and spoil in 
general, whether by tlie tenants or others; and 
to report the same to the manager or land- 
steward. — Encyc. Land. 

Land-revenues of the Crown. The greatest 
part of these have been from time to time 
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granted by successive sovereigns to lords of 
manors and others, who now, for the most part, 
hold the prerogative rights of cstrays, waits, 
and felons’ goods, as their own absolute pro- 
perty. These grants having greatly impo- 
verished the patrimony of the Crown, an act 
was passed in the reign of Queen x\nne, where- 
by it was declared tliat all future grants or 
leases by the Crown for any longer term than 
thirty-one years, or three lives, should be void. 
1 Anne^ st. 1, c. 7, amended and continued by 
the d4 (}eo> HI- c. 75. At the commencement 
of the I’eign of Geo. III. the hereditary reve- 
nues of the Crown, arising from renew.als, fines, 
unclaimed estrays, escheats from manors held 
in capitey and such like, being very uncertain, 
with all other hereditary revenues, were given 
up by llis Majesty to the aggregate funds ; and 
in lieu thereof His Majesty received 800,000/. 
a- year for the maintenance of his civil list. — 1 
Geo. III. c. 1. By subsequent acts, 34 Geo. 111. 
c. 75, 48 Geo. 111. c. 73, 52 Geo. III. c. 16 1, 
these hereditary revenues were put under the 
management of comm issionc '^^ty led ‘ Com- 
missioners of llis Majesty’s '^'(ods, Fore.sts, 
and Land-Revenues.’ This arrangement was 
confirmed by 1 Geo. IV. c. 1. See 14 & 15 
Viet. c. 42. 

Lands Glauses Cons’olidation Act, 1845, 

8 Viet. c. 18, amended by 23 & 24 V^ict. c. 106. 

Lands Glauses Gonsolldation Act, Scotland, 
8 & 9 Viet. c. 19, amended by 23 & 24 Viet, 
c. 106. 

Land Drainage Act, 1861, 24 & 25 Viet, 
c. 133. 

Land Drainage Act (Ireland), 1863, 26 & 
27 Viet. c. 26. 

Land Drainage Supplemental Act, 26 ^ 27 

Viet. c. 63. 

Land-steward, a person who overlooks or 
has the management of a iiirm or estate. 

Landstuim [Germ., fr. land and stmin, 
storm or alarm], a military force in Prussia, 
consisting of all males above the age of thirty- 
nine capable of befiring arms, liable to be called 
out only in case ofiinvasion. See Landwkiiu. 

Land-tax, a tax laid upon hand and houses, 
which has superseded all the former methods 
of taxing either property or persons in respect 
of their j>roperty, whether by tenths or fif- 
teen th.s, subsidies on land, hydage.s, scutfiges, 
or talliages. Although generally a charge uj)on 
a landlord, yet it is a bix neither on landlord 
nor tenant, but on the beneficial proprietor, as 
distinguished from the mere tenant at rack- 
rent ; and if a tenant have to any extent a 
beneficial interest, he becomes liable to the 
tax, pro tantOy and can only charge the residue 
on his landlord. Houses and buildings appro- 
priated U) public purposes are not liable to 
land-tax. As to its origin and inequality, see 
dMalL Com. ffist, p. 135. 


The sum fixed by 38 Geo. III. c. 5, to bo 
paid for the land-tax in Great Britain, is 
2,037,627/. 95. which is now made per- 
petual. To this time the land-tax acts had 
been annual ; but by 38 Geo. HI. c. 60, after 
reciting that it may materially conduce to 
strengthen public credit, that the duty now 
payable for one year on land should be made 
perpetual, subject to redemption by*^ purchase 
on conditions therein set forth ; it was enacted, 
that the several sums charged by virtue of an 
act, 38 Geo. 111. c. 5, granting an aid for the 
service of the year 1798, on the respective 
counties, &c. in respect of the manors, mes- 
suages, &c. to be raised and paid within one 
year from the 25th March, 1798, shall, after 
the expiration of the sjiid term (allowing for 
certain specified exceptions), continue and be 
raised and paid after the 25th March in every 
year, for ever. And all powers and jirovisions 
enntained in the said act shall be in full force 
and be duly executed, subject to the regulations 
and conditions of redemjjfion or purchase men- 
tioned in it. Provided always that none of 
the provisions in this act contained shall 
extend to any sums charged by the sfiid act 
upon personal estates and per(fuisites of office; 
which sums shall, after the 25th of March, 
1799, be ascertained, raised, collected, and 
paid, according to the directions of an act to 
be passed for that purpose (39 Geo. IIL .c. 3). 
It is also enacted, that the land-tax not pur- 
chased by projtrietors shall be sold to . other 
persons, ui whose hands it is converted into a 
fee-farm rent, with all the remedies for rent 
reserved upon a lease, subject to redemption 
l)y tlie person in possession or having any 
beneficial or future interest in the lands ; pro- 
vided that, in such cases, all such lands whereon 
the land-tax so purchased shall be charged, 
shall, until such redemption take place, be 
subject to a new assessment of the land-tax 
from year to year by an equal rate, according 
to the value thereof in common with each 
other, without any power in such purchaser to 
exonerate the same from such hmd tax, or to 
fix the rate of land-tax to be charged thereon. 
Also, where the whole tax in any place shall 
not be sold, such lands as are not exonerated 
by this act from such land-tax, shall continue 
subject to a new asses-sment yearly and from 
year to year, by an equal rate, according to the 
v.alue thereof, not exceeding in any year 45. in 
the pound on such annual value. It is also 
enacted that, in case persons entering into any 
contract for the redemption or purchase of any 
land-tax shall neglect to complete their con- 
tract, such contract shall be void, and the tax 
be revived, and again assessed and collected ; 
and the persons thus making default shall for- 
feit not exceeding one-sixteenth part of the 
consideration. Where land-tax, remaining un- 
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Bold, shall exceed 4s. in the pound on the 
annual value, the same shall be subject to an 
abatement in the manner directed by the said 
act. By the 42 Geo. III. c. IIG, the provi- 
sions of the several acts for the redemption of 
the land-tax are repealed from the 24th of 
June, 1802, from which date all contracts are 
to be entered into, and made according to that 
act, which was rendered more elFectual by 48 
Geo. III. c. 51. 

The sum assessed up^n every tenant for 
land-tax is to be paid by the tenant, wlio may 
make a proportional deduction out of all rents 
to which he is liable ; and disputes concerning 
the adjustment of thjs proportion arc to be 
settled by the commissioners ; but all agree- 
ments on the subject are valid between tlie 
parties, and it has now become the general 
practice, both in leases and grants of rent, to 
stipulate tliat no such deduction shall bo made. 

The following shitutes for the better regula- 
tion of land-tax, and its redemption, have been 
passed : — 39 Geo. 111. cc. G, 108 ; 39 & 40 
Geo. III. c. 30; 41 Geo. 111. cc. 28, 72; 42 
Geo. III. c. IIG ; 45 Geo. 111. c. 77 ; 4G Geo. 
in. c. 133; 49 Geo. III. c. G7 ; 50 Geo. III. 
c. 58 ; 51 Geo. 111. c. 99 ; 52 Geo. III. c. 80 ; 
64 Geo. 111. c. 173 ; 57 Geo. 111. c. 100 ; 1 & 2 
Geo. IV. c. 123 ; 5 Geo. IV. c. 14 ; 4 Geo. IV. 
c. G8 ; 7 & 8 Geo. IV. c. 75 ; 9 Geo. IV. c. 38 ; 

2 & 3 Wm. IV. c. 127 ; 3 & 4 Wrn. IV. c. 95 ; 

3 & 4 Wm. IV. c. 121 ; 4 & 5 Wm. IV. c. 11 ; 

4 & 5 Wm. IV. c. GO ; 5 & 0 Wm. IV. c. 20 ; 

G & 7 Wm. IV. c. 80 ; 7 Wm. IV. & 1 Viet, 

c. 17; 1 & 2 Viet. cc. 57, 58; 5 & G Viet, 
c. 37; 7 & 8 Viet. c. 79 ; 11 & 12 Viet. c. G2; 
IG & 17 Viet. cc. 74, 111, 117; 17 it 18 Viet, 
c. 85; 19 & 20 Viet. c. 80; 20 & 21 Viet, 
c. 4G; and 2G & 27 Viet. c. lOl.—^St.Leo- 
riard's V. and P. p. 268. 

Land-tenant, he that possesses land let, or 
has it in his manual occupation ; in fact, a terre- 
tenant. 

Land-waiter, an officer of the custom-house, 
whose duty is, upon landing any merchandise, 
to examine, taste, weigh, or measure it, and to 
take an account thereof. In some ports they 
also execute the office of a coiist- waiter. They 
are likewise occasionally styled searchers, and 
are to attend and join with the i)atent searcher 
in the execution of all cockets for the shipping 
of goods to be exported to foreign parts ; and, 
in cases where drawbacks on bounties are to 
be paid to the merchant on the exportation of 
any goods, they, as well as the patent-searchers, 
are to certify the shipping thereof on the de- 
bentures. — Fmcyc. Loud. 

Landwelir [Germ.], a military force in 
Prussia somewhat like our militia. 

Langeman, a lord of a manor. — 1 Inst. 5. 

[fr. lana, Lat.], an under gar- 
ment made*f wool, formerly worn by the 


monks, which reached to their knees. — Mbh,. 
Angl. p. 419. 

Languidus, sick, in ill health ; a return made* 
by a slieriff to a writ, when the removal of 
a person in his custody would endanger his. 
life. 

Lanis de cresoentia WallisB tr^ucendia 
absque custuma, &o. an an(;icnt writ tliat lay 
to the customer of a port to permit one to pass 
wool without paying custom, he having paid it 
before in Wales. — Reg. Grig. 279. 

Lano niger, a sort of base coin, foiinerly 
current in this kingdom. — J^fem. in Scac. 

Lapidation, tlie act of stoning a person to* 
death. 

Lapis marmorius, a marble stone about 
twelve feet long and tliree feet l)road, placed at 
the u])per end of Westminster Hall, where was 
likewise a marble chair erected on the middle 
thereof, in which our sovereigns anciently sat 
at their coronation dinner, and at other times 
the Lord Chancellor ; over this marble table 
arc now erected the Courts of Chancery and 
Que(‘n’s Belief 

Lapis paciflP See Osculum pacis. 

Lapse [fr. lapsus, Lat,], error, failing in 
duty. A benefice is said to lapse when the 
])atron docs not exercise his right of presenta- 
tion within six caleiMar months (182 days) 
after the avoidance of the benefice, exclusive of 
the day of the avoidance. Lapse, then, is a 
devolution of the rights of patropage from a 
neglectful patron to the bishoj) as ordinary, to 
the metropolitan as superior, and to the sove- 
reign as j)atron-paramount of all the benefices 
in the realm. 

The patron must generally Utke notice of the 
avoidance of a benefice at his peril. Should 
the avoidance of a benefice, however, arise in 
consequence of an act of the ordinaiy or incum- 
bent (such as d(;privation, resignation, or re- 
fusal of the presentee on account of simony, 
illiterature, t^’C.), the six calendar months aro 
to be reckoned from the time of notice given 
personally to the pati on by the bishop, and not 
from the time of avoidance. . 

Lapse is an intransferable trust for the pa- 
tron, and he that is to present by lapse is, as it 
were, negotiomm gestor, or a kind of attorney 
made by law to do that for the patron which it 
is supposed ho would do himself if there were 
not some hindrance ; and, therefore, the colla- 
tion by lajise is in right of the patron and for 
his turn. 

Tlie law of lapse, which is a spiritual for- 
feiture, has three gradaljj.ons, ah inferiors ad 
suj)eriorem. 

(1) After the neglect of the patron, the 
bishop of tlie diocese in whose precincts the 
vacant benefice is situated, may collate, unless 
the sovereign is patron. 

(2) After the expiration of the second half- 



LAP— LAS 


( 512 ) 


year, or at the end of one year from the time 
the patron is bound to take notice of the avoid- 
ance, the presentation irretrieviibly lapses or 
devolves from tlie onl inary to his immediate 
superior, or from the bishop of the diocese to 
the archbishop of the province, whose duty it is 
to see that the parishioners have divine service. 

If the ordinary be patron of the benefice, it 
lapses to the metropolitan at the end of six 
calendar months, as the bishop cannot have a 
second six calendar months to satisfy his own 
neglect as patron. 

If the bishop do not collate his own clerk 
immediately to the living, and the patron pre- 
sents, thoTigh after the six calendar months are 
elapsed, yet his presentation is good, and the 
bishop is bound to institute the patron’s clei'k 
(2 Inst. 273). If tlie bishop suffer the pre- 
sentation to lapse to the metroj)olitan, the 
patron also has the same advantage if he present 
before the archbisliop has filled up the benefice. 

(3) If the ordinary is remiss in providing 
an incumbent, and the metropolitan in like 
manner does not present within six cahmdar 
months, the Crown may present when it pleases. 
But if, during^ the delay of the Crown, the 
patron hiTnself present and his clerk is insti- 
tuted, the .sovereign, indeed, by presenting 
another, may turn out.fthe patron’s clerk, or, 
after induction, may remove him by bringing 
a quare impedit ; but if he do not, and the 
patron’s clerk die incumbent, or is canonically 
deprived, the Crown loses the right, which was 
only to the next or first presentation. — 7 Itep. 
28. But see Doctor and Student, p. 219. 

No lapse will take place in the following in- 
stances : — (1) Where the bishop refuses or 
neglects to examine and admit the patron’s 
clerk, without good reason assigned or notice 
given ; he is then styled a disturber by the 
law, and shall not have any title to present by 
lapse, for no man can take advantage of his 
own wrong. (2) If the right of presentation 
be litigious and contested, and an action bo 
brought to try the title, making the bishop a 
defendant, no lapse can occur until the question 
of right be decided. 

Lapsed Devise. Unless a contrary intention 
shall appear by the will, such real estate or in- 
terest therein as shall be comprised or intended 
to be comprised in any devise in such will con- 
tained, which shall fail, or be void by reason 
of the devisee’s death in the testator’s lifetime, 
or by reason of such devise being contrary to 
law, or otherwise incapable of taking effect, 
shall be included ix^ the residuary devise (if 
any) contained in such will. — 1 Vict. c. 2G, 

8. 25. • ' 

And a devise of the testator’s land, or of his 
land in any place, or in the occupation of any 
person mentioned in his will, or otherwise de- 
scribed in a general manner, and any other 


general devise which would describe a custo- 
mary, copyhold, or leasehold estate, if the tes- 
tator had no freehold estate which could b§ 
described by it, shall be construed to include 
the customary, copyhold, or leasehold estate of 
the testator, or his customary, copyhold, or 
leasehold estates, or any of them to which such 
description shall extend, as the case may be, as 
well as freehold estates, unless a contrary in- 
tention shall apj^ear by the will (s. 26). 

The following devises will not lapse: — 

Where any person to whom any real estate 
shall be demised for an estate-tail, or an estate 
in quasi entail, shall die in the lifetime of the 
testator, leaving issue, ;svho would be inhe- 
ritable under such entail, and aiiy such is.suo 
shall be living at the time of the death of the 
testator, such devise shall not lapse, but shall 
take effect as if the death of such person had 
happened immediately after the testator’s death, 
unless a contrary intention sliall appear by the 
will (s. 32). 

And where any penson, being a child or other 
issue of the testator, to whom any real or per- 
sonal estate shall be devised or bequeathed for 
any estate or interest not determinable at or 
before the death of such person, shall die in the 
lifetime of the testator, leaving issue, and any 
of such issue of such person shall be living at 
the fime of the testator’s death, such devise or 
be(|uest shall not lapse, but shall take effect as 
if the death of such person had happened im- 
mediately after the testator’s death, unless a 
contrary intention shall appear by the will 
(s. 33). See J;,rma)i on Wills. 

Lapsed Legacy. If a legatee die before a 
ttistator, the legacy is generally a lost or lapsed 
legacy, and sinks into the residuum, but see the 
33rd section of 1 Vict. c. 26. If a contingent 
legacy be left to a stranger, as when he attain, 
or if he attain, the age of twenty-one, and he die 
before that time, it is a lapsed legacy, even 
though he survive the testator. — 2 Wins, Ex. 
1084. 

Larceny [fr. larcin, Fr. ; latrocinium, Lat.], 
contracted for latrociny, the unlawful taking 
and carrying away of things personal, with in- 
tent to. deprive the rightful owner of the Siime. 
The statute law of England and Ireland relating 
to larceny and other similar offences is con- 
solidated by 24 & 25 Vict. c. 96. Larceny is 
either simple or accompanied with circum- 
stances of aggravation. 

(1) Simple larceny, at common law, or plain 
theft. To constitute the offence there must be 
an unlawful taking, which implies that the 
goods must pass from the possession of the true 
owner, and without his consent ; where there 
is, then, no change of possession, or a change 
of it by consent, or a change from the posses- 
sion of a person without title ^ that of the 
true owner, there cannot be a mreeny. If a 
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delivery be obtained from the owner by a per- 
son having animus Jurandi at the time, and he 
afterwards unlawfully appropriates the goods 
in pursuance of that intent, it is larceny. By 
24 & 25 Viet. c. 96, s. 74, whoever shall steal 
a chattel or fixture let to be used by him in or 
with any house or lodging, is liable to the 
penalties of simple larceny ; and by s. 3, any 
bailee of any chattel, money, or valuable secu- 
rity who shall fraudulently take or convert the 
same to his own use, or the use of any person 
other than the owner thereof, shall be guilty of 
larceny, although he shall not brealc bulk or 
otherwise determine the bailment. There 
must not be only a taking, but a carrying away 
{cepit et asportavit). A bare removal from 
the place in which heifound the goods, though 
the thief docs not quite make^off with them, is 
a sufficient asportation or carrying away. It 
must bo of personal goods, and not of the 
realty or things adhering thereto, or savouring 
thereof. The taking and carrying away must 
be with intent to deprive the owner of the 
thing taken, or, as it is expressed, animo 
furatuli. Larceny may be committed of a 
thing the owner of which is unknown, provided 
it appear that there is some' person other than 
the hiker in whom the ownership resides. 
Larceny was formerly divided into pciit^ where 
the value of the property was not more than 
twelve pence, and grand, where it exceeded 
that amount ; but now this distinction has been 
abolished (24 & 25 Viet. c. 96, s. 2). The 
punishment for simple larceny is in ordinary 
cases penal servitude for the term of three 
years, or imprisonment for any term not ex- 
ceeding two years, with or without hard labor, 
and with or without solitary confinement, and 
if the offender be a male under the age of 
sixteen years, with or without whipping (s. 4). 
If the offender has been previously convicted 
of felony, either on indictment or on summary 
conviction, the term of penal servitude may be 
increased to ten years (s. 7). If he hfp been 
previously convicted of an indictable misde- 
meanor under the act, or has been twice sum- 
marily convicted of certain specified offences, 
the term of penal servitude may be increased 
to seven years (ss. 8 & 9). Simple larceny 
is in certain cases punishable with greater 
severity, for vrhosoever shall steal any horse, 
mare, gelding, colt, or filly, or any bull, cow, 
ox, heifer, or calf, or any ram, ewe, sheep, or 
lamb, is liable to be kept in penal servitude for 
any term not exceeding fourteen or less than 
three years, or to be imprisoned not more than 
two years, with or without hard labor, and 
with or without solitaiy confinement (s. 10) ; 
and whosoevei^shall steal to the value of 10s. 
any woollen, linen, or cotton yam, or any 
goods of silk,, woollen, linen, cotton, alpaca, or 
mohair, or of any one or more of those mate- 


rials mixed with each other, or mixed with any 
other material, whilst laid, placed, or exposed 
during any stage, process, or progress of manur 
facture, in any building, field, or other place, 
is liable to the same punishment (s. 62). 

(2) Larceny in a dwelling-house. Whoso- 
ever shall steal in any dwelling-house any 
chattel, money, or valuable security to the 
value of 51. or more, sluill be liable to be kept 
in penal servitude for any term not exceeding 
fourteen and not less than three years, or to be 
imju’isoned for not more than two years, with 
or without hard labor, and with or without 
solitary confinement (24 & 25 Viet. c. 96, 
s. 60) ; and whosoever shall steal any chattel, 
money, or valuable security in a dwelling- 
house, and shall, by any menace or threat, put 
any one being therein in bodily fear, shall be 
liable to the sjime punishment (s. 61). 

(3) Larceny from the person. It is either, 

(<i) Privately stealing, as picking a person’s 

pocket without his knowledge. 

(/I) Open and violent larceny from the per- 
son, or robbery, called by the civilians rapine, 
which is the unlawful and forcible taking of 
goods or money from the persou of another by 
violence, or putting him in fear. 

The offence of robbing any person, or stealing 
any chattel, money, or Valuable security from 
the person of another, is punishable by penal 
servitude for any term not exceeding fourteen 
and not less than three years, or imprisonment 
for not more than two years, with or without 
hard labor, and with or without solitary con- 
finement (s. 40). On trial for robbery the 
jury may convict of an assault with intent to 
rob (s. 41), which is punishable by penal ser- 
vitude for three years or imprisonment for not 
more than two years, &c. (s. 42). Whosoever 
shall, being armed with any offensive weajwn or 
instrument, rob or assault with intent to rob 
any person, or shall, together with one or more 
other person or persons, rob or assault with 
intent to rob any person, or shall rob any 
person, and at the time, or immediately before 
or after such robbery, sliall wound, beat, strike, 
or use any other personal violence to any per- 
son, shall be liable to penal servitude for life 
or any term not less than three years, or to be 
imprisoned for not more than two years, &c» 
(s. 43). (In addition to which punishment 
the offender, if a male, may, by 26 & 27 Viet, 
c. 44, be sentenced to be once, twice, or thrice 
privately whipped, subject to certain provisoes 
in the act contained.) Whosoever shall by 
any means attempt to choke, suffocate, or 
strangle any person, or by any means calcu- 
lated to choke, suffocate, or strangle, attempt to 
render any person insensible, unconscious, or 
incapable of resistance, with intent in any of 
such cases thereby to enable himself or any 
other person to commit, or to assist any othev 
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person in committing any indictable ofibnee, is 
punishable in the siime manner (24 & 25 Viet, 
c. 100, s. 21). By 20 & 27 Viet. c. 44, 
in connection with the offence of stealing from 
the person, the statute also provides for the pun- 
ishment of the following offences: — Sending, 
&c. letters, &c. demanding money, &c. with 
menaces (a. 44); demanding money, &c. by 
menaces or force with intent to steal (a. 45) ; 
sending, &c. letters accusing or threatening to 
accuse of any crime punishable by death or 
penal servitude for not less than seven years, or 
of aasiiult with intent to commit, or with an 
attempt to commit, a rape, or of any infamous 
crime, with intent to extort money, &c. (s. 4G) ; 
accusing or threatening to accuse of any of the 
last-mentioned crimes with intent to extort, 
&c. (s. 47); inducing, by violence or threats, 
to execute deeds, &c. with intent to defraud 
(s. 48), as to which see Tiiueatening Letteus. 

(5) Larceny by clerks, servants, or agents. 
By 24 & 25 Viet. c. 90, s, 7, whosoever, being 
a clerk or servant, or being employed for the 
pur]X)se, or in the capacity of a clerk or servant, 
shall steal any chattel, money, or valuable 
security belonging to, or in the possession or 
power of his master, shall be guilty of felony, 
and being convicted thereof, shall be liable to 
penal servitude for a t.<!-rni not exce(Kling four- 
teen years, nor less than three, or to be im- 
prisoned (with or without hard labor or solitary 
confinement) for a term not exceeding two 
years, and if a male under the age of sixteen 
years, with or without whipping, once, twice, 
or thrice, if the court think fit, in addi- 
tion to the imj)risonment. Embez^ilement is 
distinguished from this offence as being com- 
mitted in respect of in-operty which is not, at 
the time, in the actual or legal possession of the 
owner. See SImbezzlement. 

(0) Larceny in relation to the post*ofTice. 
By 7 Wm. IV. and 1 Viet. c. 36, s. 25, every 
person employed under the post-office, who 
shall, contrary to his duty, open or procure or 
suffer to be opened, or wilfully detain, or delay, 
or procure or suffer to be detained or delayed, 
a post-letter, shall be guilty of a misdemeanor, 
and punished by fine or imprisonment, or both, 
as to the court shall seem meet. By s. 26 (as 
modified as to the punishment by ss. 41 & 42 ; 
9 & 10 Viet. c. 24; 20 & 21 Viet. c. 3), 
every person so employed who shall steal or for 
any purpose embezzle, secrete, or destroy a post- 
letter, shall be guilty of felony, punishable with 
penal servitude for not more that> seven years, 
or less than three years, or imprisonment not 
exceeding two years ; and if the letter contain 
any chattel, money, or valuable security, then 
with penal servitude for life, or any term not 
less than three years, or with imprisonment 
(with or without hard labor) for any term not 
exceeding four years. By .s. 32, every person so 


employed, who shall steal, or for any purpose 
embezzle, secrete, or destroy, or wilfully detain 
or delay in the course of conveyance or delivery 
by post, any printed votes or proceedings in 
parliament, or any printed newspaper, or other 
printed paper sent by the post without covers, 
or in covers open at the sides, shall be guilty of 
a misdemeanor punishable by fine or imprison- 
ment, or both. The above provisions apply 
only to offences committed by persona in the 
employ of the post-office ; but by ss. 27 & 28 
(as altered as to the punishment by the statute 
rifferred to), every person who shall steal out 
of a post-letter any chattel, or money, or 
valuable security, or shall steal a post-letter- 
bag, or a post-letter from a post-letter-bitg, or 
from a post-office or ojjicer of the post, or a 
mail, or shall stop a mail with intent to rob or 
search the saim?, shall be guilty of felony, and 
may be sentenced to penal servitude for life, or 
any term not less than three years, or imprison- 
ment (with or without hard labor) not exceed- 
ing four years. By s. 29 (as altered &c.), every 
person who shall steal or unlawfully take away 
a post-lettcr-bag sent by a post-office-packet, 
or a letter out of' any such bag, or shall unlaw- 
fully open any such bag, shall be guilty of 
f'elony, and may be sentenced to penal servitude 
for any term not exceeding fourteen years, or 
less than three years, or imprisonment (with or 
without hard labor) for three years. By s. 30 
(as altered, &e.), every receiver of a post- 
lett(*r, post-letter-bag, chattel, money, or 
valuable security, feloniously stolen under 
the post-office acts, knowing the same to have 
been so stolen, shall be guilty of felony, and 
may be sentenced to penal servitude for life, or 
not le.ss than three years, or imprisonment (witli 
or without hard labor find solitary confinement) 
for not more tluin four yejirs. By s. 31, every 
person who shall fraudulently retain or wilfully 
secrete, or keep, or detain, or being required 
by an officer of the post-office, shall neglect or 
refuse |p deliver up a post-letter wdiich ought to 
have been delivered to any other person, or a 
post-letter-bag, or post-letter which shall have 
been sent, shall be guilty of a misdemeanor, 
punishable with fine and imprisonment. By 11 
& 12 Viet. c. 88, s. 4, every officer of the post- 
office who sliall grant or iasue any money-order 
with a fraudulent intent, shall be guilty of 
felony ; he is liable, at the discretion of the 
court, to penal servitude for not more than 
seven and not less than three years, or impri- 
sonment for any term not exceeding three years. 

(7) Larceny from ships, docks, wharves, or 
quays. Any person stealing any goods or mer- 
chandise in any vessel, barge, or boat in any 
haven, or in any port of entry 6r discharge, or 
upon any navigable river or canal, or in any 
creek belonging to, or communicating with any 
such haven, port, river, or canal ; or stealing 
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goods or merchandise from any dock, wharf, 
or quay adjacent to any such haven, port, 
river, canal, or creek, is liable to penal servitude 
for not more than fourteen years or less than 
three years, or may be imprisoned for not more 
than two years, &c. (24 & 25 Viet. c. 9(5, s. 63). 
See as to larceny generally, 4 Step. Com. 19G- 
222 ; Eoscoe's Crim. Evid..bQ0, et seq. 

Lardaiius regis, the king’s larderer or clerk 
of the kitchen. — Cowel. 

Larding money [fr. lardarium^ Lat.] In 
the manor of Bradford, in Wilts, the tenants 
pay to their lord a small yearly rent by this 
name, which is said to be for liberty to feed 
their hogs with the masts of the lord’s woods, 
the fat of a hog being called lard ; or it may 
be a commutation for some customary service 
of carrying salt or meat to the lord’s larder. — 
Mon. Ang. t. 1, p. 321. 

Larons, thieves. 

Lascar, a native Indian sailor. 

Lashite, or Lashlite, a kind of forfeiture 
during the government of the Danes in England. 
Encyc. Land. 

Last [fr. hloestan^ Sax.; lest, Fr.], a burden ; 
a weight or measure of fish, corn, wool, leather, 
pitch, &c. 

Lastage, or Lestage [fr. lastagmm, Lat.], a 
custom exacted in some fairs and markets to 
carry things bought whither one will, by the 
interprebition of liastal. But it is more ac- 
curately taken for the ballast or lading of a 
ship. Also, custom paid for wares sold by the 
last, as herrings, pitch, &c. 

Lastatinns, an assassin or murderer. 

Last-court, a court held by the twenty- four 
jurats in the marshes of Kent, and summoned 
by the bailiffs, whereby orders are made to 
lay and levy taxes, impose 2 )enalties, &c. for 
the preservation of the said manshes. — Encyc. 
Lond. 

Last-heir, he to whom lands come by escheat 
for want of lawful heir.s ; that is, in some cases 
the lord of whom the lands were held, but in 
others the sovereign. — Bract. 1. 7, c. xvii. 

Last resort, a court from whicli tl^ere is no 
ajjpeal. 

Lata culpa dolo sequiparatur {gross negli- 
gence is tantamount to fraud). 

Latching, an underground survey. 

Latent [tr. latens, Lat.], hidden ; concealed ; 
secret. 

Latent ambiguity. See Ambiguity. 

Latera, sidesmen, companions, assistants. 

Laterare, to lie sideways, in opposition to 
lying endways, used in descriptions of lands. 

Lath, or Lathe, a part of a county. In some 
counties there is an intermediate division be- 
tween the shire and the hundred, as lathes in 
Kent, and rapes in Sussex ; each of them con- 
taining three or four hundreds. In Ireland the 
arrangement was different. * If all that tytliing 


failed, then all that lath was charged for that 
tything ; and if the lath friled, then all that 
hundred was demanded for them ; and if the 
hundred, then the shire, who would not rest 
until they found that undutiful fellow who was 
not amenable to law.’— >S/)encer’s Ireland. 

Lathreeve, Ledgreeve, or Trithin-greve, an 
oflficer under the Saxon government, who had 
authority over a lathe. 

Latimer [fr. latinier, Fr. q. d. latiner'\, an 
interpreter, according to Coke (2 Inst. 675). It 
is suggested that it should be latiner, because 
he wlio understood Latin might be a good in- 
terpreter. Camden makes it signify a French- 
man or interpreter. — Britan, f. 598. 

Latin, the language of the ancient Homans. 
There are three sorts of law Latin : — (1) Good 
Latin, allowed by grammarians and lawyers. 
(2) False or incongruous Latin, which in times 
2 )ast would abate original writs ; though it 
would not make void arty judicial writ, decla- 
ration, or plea, &c. (3) Words of art, known 

only to the siigcs of the law, and not to gram- 
marians; called lawj'ers’ Latin. — 1 Lit. Abr. 
14G. But proceedings are now written in 
English. — 4 Geo. II. c. 26. 

Latinarius, an interpreter of Latin. 

Latitat {he lies hid), a writ, whereby all per- 
sons were originally summoned to answer in 
personal actions in the Queen’s Bench; so called 
because it is suj^posed by the writ that the 
defendant lurks and lies hid, and cannot be 
found in the county of Middlesex (in which 
tlie .court is holden) to be taken by bill, but 
has gone into some other county to the sheriff 
of which this writ was directed to ajiprehend him 
there. — F. F, B.7S; Termes de la Ley, 2 Bl, 
Com. 286. Abolished by the 2 Wm. IV. c. 39. 

Lator [fr. latus, Lat. J, a bearer, a messenger. 
Cole. 

Latro, he who has the sole jurisdiction de 
latrone in a partioukir place (mentioned in Leg. 
W. I.) See Infangkntiief. 

Latrocination [fr. latro, Lat., a robber], the 
act of robbing ; a dej^redation. 

Latrocinium, the 2 )rerogative of adjudging 
and executing thieves; also, larceny, theft.— 
Old Charter. 

Latrociny, larceny. 

Latter-math, a second mowing, the aft^- 
math. 

Laudare, to advise or persuade ; to arbitrate: 

Laudatio, testimony delivered in court con- 
cerning an accused person’s good behaviour and 
integrity of life. It resembled the practice 
which prevails in our trials, of falling persons to 
speak to a prisoner’s character. The leaift num- 
ber of the laudator es among the Romans was ten. 

Laudator, an arbitrator. 

Laudaturque domus, longoe qui proepieit 
agroa . — 9 Co. 58 h . — (The house is praised 
which looks over, long fields.) ' 
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Laudibus (de) Legnun AngliaB. Sir John 
Fortescue, who had been some time chief justice 
of the king’s bench in the reign of Henry VI., 
is said to have Avritten this work, while in exile 
with the Prince of Wales, and others of the 
Lancastrian party, in Fiance. Sir John was 
then made chancellor ; and in that character he 
supposes himself holding a conversation with 
the young prince on the nature and excellence 
of the laws of England compared with the civil 
law and the laws of other countries. He con- 
siders at length the mode of trying matters of 
fact by jury, and shows how it excels that by 
witnesses. He informs us, that some of our 
j)rinces wished to introduce the civil law merely 
for the sake of governing in the arbitrary way 
allowed by that law, which declares, quod 
jivincipi placuit legis hahet vigorein. He then 
proceeds to examine some other points of dif- 
ference between the civil and common law, 
always deciding in favor of our own. He con- 
cluded his book with a short account of the 
societies where the law of England was studied, 
the degrees and ranks in the profession, with 
the manner in which they were conferred ; to 
these are subjoined some short remarks on the 
conduct and delay of suits. 

This treatise seems to be intended as an 
introduction to some nift)re particular work on 
the English law ; the object of it beiTig rather 
to take off the discredit which some civilians 
had endeavoured to throw on it, and to pro- 
mote a more general acquaintance with it among 
persons who did not study it professionally. It 
is Avritten in a tolenible Latin, and displays 
sentiments upon liberty and limited govern- 
ment, which one would hardly expect to find 
in a Avriter of tliis period. There runs through 
the whole an air of probity and piety, that con- 
ciliates the attention of the reader, in S 2 )ite of 
the many scraps quoted from the Fathers, Avhich 
are interspersed prohisely, and often very much 
out of season. This is the principal work of 
our author, to whom we are indebted for some 
others of less note. — 4 Reeves^ p. 113. 

Laudimium, the fiftieth part of the value of 
an estate, paid by a now proprietor to the tenant 
for investiture or leave of possession. — Civil Law. 

Laudum, an arbitrament or award. 

Laughe, frank-pledge. — 2 Reeves, 17. 

Launcegay, a kind of offensive weapon, now 
dismsed, and prohibited by 7 Eic. II. c. 13. 

Lauud, or Lawnd, an open field without wood. 
Laureate, or Laureat [fr. laurus, Lat.], an 
officer of the household of the sovereign, whose 
business formeidy consisted only in composing 
an ode annually, on the sovereign’s birthday, 
and on the new year ; sometimes also, though 
rarely, on occasion of any remarkable victory. — 
WartorCs Hist of English Poetry. The annual 
birthday ode has been discontinued for many 
years; the laureate, as such, chiefly confines 


himself to the celebration of impoi’tant events in 
which the fiimily of the sovereign is personally 
interested. 

Laiireation, a term in the Scottish univer- 
sities, used tor the act of taking up the degree 
of a master of arts, to which the students are 
admitted after four years’ study. Dr. Johnson 
states that upon these occasions a flowery crown 
is used, in imitation of laurel among the 
ancients. 

Laurels, pieces of gold, coined in 1619, with 
the king’s head laiireated ; hence the name. 

Lavatorium, a laundry or place to wash in ; 
a place in the porch or entrance of cathedral 
churches, where the priest and other officiating 
ministers were obliged to wash their hands 
before they proceeded to Divine service. 
Lavina. See Labina. 

Law [fr. lage, lagea, or lah, Sax. ; lawe, 
Belg. ; loi, Fr. ; legge, Ital. ; leg, Span, and Port. ; 
laugh, Erse ; lex, ft*, ligo, Lat., to bind], a rule of 
action to Avhich men are obliged to make their 
moral conduct conformable. It is an authori- 
tatively inflexible rule, enforcing justice — a 
compulsive director of human duty. Law is a 
moral science, for its end is the accomplishment 
of justice, and justice is simply practical virtue. 

The design and object of laws is to ascertain 
Avhat is just, honorable, and expedient; and, 
AA'hen that is discovered, it is j)roclaimed as a 
general ordinance, equal and impartial to all. 
This is the origin of law, which, for various 
reasons, all are under an obligation to obey ; 
but, especially, because all law is the invention 
and gift of Heaven, the sentiment of wise men, 
the correction of every offence, and the general 
comj)act of the state ; to live in conformity with 
which is the duty of every individual in society. 
Demos. Oral. 1 conXr. Aristogit. 

The several departments or branches of law 
may be thus shown : — 

Laws 

I 


Between Between 

Go4 and Man. Man and Man. 


Natural. Eevealed. 


National Inter- 

or Municipal. national. 


Canon or Common Equi^. 
Ecclesiastical. Law. 


Public Private 

or or 

* Criminal. Civil. 
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Consult Hooker^ s EccU. Polity; Tooled s Div, 
of Pur. vol. ii. c. 2 ; 1 Bl. Com. s. 2, ‘ 0» the 
Nature of Laws in General ; * and Cic. de 
Legibus. 

Law arbitrary, opposed to immutable^ a 
law not founded in the nature of things, but 
imposed by the mere will of the legislature. 

Law 01 arms [fr. lex armorumy Lat.], the 
ordinances regulating proclamations of war, 
leagues and treaties, &c. 

Lawday, a court-leet, orviewoffrank-pledge. 

Lawing of dogs, expeditation. 

Lawless court \^quia dicta sine legCy Lat.], a 
tribunal held on King’s Hill, at Rochford, in 
Essex, on Wednesday morning next after 
Michaelmas-day, yearly, at cock-crowing, at 
which court they whisper, and have no candle, 
nor any pen or ink, but a coal ; and he that 
owes suit or service there, and appears not, 
forfeits double his rent. — Gam. Brit. 

Lawless man [exlex^ Lat.], an outlaw. 

Law of marque, where they that are driven 
to it take the shipping and goods of that people 
of whom they have received wrong, and cannot 
get ordinary justice, when tlicy can take them 
within their own bounds and precincts. — 27 
Edw. III. st. 2, c. 17. See Lktteus of 
Mauque. 

Law martial, the military law. 

Law merchant \_lex mei'catoria^ Lat.], that 
part of the law of England which governs 
mercantile transactions. It is founded upon 
the general custom of merchants of all nations, 
which, though differentgfrom the general rules 
of the common law, has been gi’adually en- 
grafted into it and made to form part of it. 
See 1 Bl. Com. 67, 273 ; 1 Step. Com. 56 ; 
and Introduction to Smith's Merc. Law. See 
Commerce. 

Law-monger, a pettifogger, or low dealer 
in law. 

Law of the stqple, the law merchant. 

Law spiritual [lex spiritualise Lat.], the 
ecclesiastical law, or law Christian. — Co. Litt. 
344. 

Law-suit, an action or litigation. 

Laws, expiring. Continuance Act, 1863, 

26 & 27 Viet. c. 95. 

Laws of Oleron, a maritime code said to 
have been drawn up by Richard I. at th5 Isle 
of Oleron, whence their name. They are con- 
stantly quoted in proceedings before the Ad- 
miralty Courts, as arc also the Rhodian Laws. — 
Co. Litt. 11. See Oleron. 

Lawyer, a person learned in the law, as an 
advocate, counsel, or attorney. 

Lay [fr. Xoo'ci Ok.], not clerical ; regarding 
or belonging to the people, as distinct from 
the clergy. 

Lay-Corporations, bodies-politic ; they are 
either (1) Civil, erected for temporal purposes, 
or, (2) Eleemosynary, for charitable purposes. 


Lay-days, running or consecutive days; a 
term used as to the time of loading and un- 
loading ships, &c. See Demurrage. 

Lay-impropriators, lay persons to whose 
use ecclesiastical benefices have been annexed. 
At the dissolution of the monasteries by Stat. 
27 Hen. VHI. c. 28, and 81 Hen. VIII. c. 13, 
the appropriations of the several parsonages 
which belonged to them were given to the 
king. The same had been done in former 
reigns when the alien priories were dissolved 
and given to the Crown. From these two 
roots have sprung all the lay impropriations or 
secular parsonages, they having been after- 
wards granted out from time to time by the 
Crown to laymen. See 1 Bl. 6Vw. 386 ; 3 
Step. Com. 22. See Appropriation. 

Lay-investiture of bishops, ]nitting a bishop 
into possession the temporalities belonging 
to his bishopric. 

Lay-fee, lands held in fee of a lay-lord, as 
distinguislied from those lands which belong to 
the church. 

Laye [fr. /cy, old Fr.], law. 

Layman, one of the people, and not one of 
the clergy. 

Lay-people, jurymen. Obsolete. 

Laystall [8ax.], a place for dung or soil. 

Lazaret, or Lazaretto, places where quaran- 
tine is to be performed by persons coming 
from infected countries ; to escape from them 
is felony. — 6 Geo. IV'. c. 78, s. 21. 

Lazzi, persons of a servile condition.— 
Saxon temi. 

Lea, or Ley, a pasture. — Co. Litt. 4 b. 

Leading, that which is to be followed, as a 
leading counsel, leading case, or 

Leading question, a (jnestion which suggests 
to a witness tlie ansAver wliich he is to make— 
a suggestive interrogation. 

It is not easy to lay down any precise 
general rule as to Avhat are loading questions ; 
on the one hand it is clear that the mind of 
the witness must be brought into contact with 
the subject of inquiry ; on the other, that he 
ought not to be prompted to, give a particular 
answer, or to be asked any (ptestion, to which 
yes or no would be conclusfre. But how far 
it may be necessary to particularise, in framing 
the question, must d(*pend upon the circum- 
stances of each particular case. 

Objectioiascan betaken to leading questions^ 
but ought not to be wantonly or captiously 
made, since it is, to some extent, always neces- 
Kiry to lead the mind of the witness to the 
subject of inquiry. The court has discretion 
to regulate the mode in which a witness-in- 
chief shall be examined, in order best to 
answer the purposes of justice. There is no 
fixed rule which binds counsel to a particular 
mode of examining him ; if a witness by his 
conduct show himself decidedly adverse, it is 
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in the discretion of the court to allow cross- 
examination. The situation of the witness, 
and the inducements uader which he may 
labor to give an unfair account, are materi^ 
considerations in this respect. 

Leading questions are allowed on cross- 
examination. — 1 Stark FiVid. 169. 

League [fr. Ugue^ Fr. ; ligo^ Lat.], a treaty 
of alliance between different states or parties. 
It may be offensive or defensive, or both. It 
is offensive when the contracting parties agree 
to unite in attacking a common enemy; de- 
fensive when the parties agree to act in concert 
in defending eacli other against an enemy. 
Also a measure equal to three English miles, 
or 300 geometrical paces. 

Leakage, an allowance made to merchants 
for the leaking of casks or the waste of liquors. 

Leal, logalj belonging to lay. 

Leap»year. See Bissextile. 

Lease [either from locatio, Lat., the letting 
of property, or laissevy Fr., to let, or leapum or 
leasuniy Sax,, to enter lawfully], sometimes 
also called Demise {demissit ), is a conveyance 
of property for life, or years, or at will, by 
one who has a greater interest in the property. 
The person conveying is called the lessor, who 
is possessed of the reversion (as to a rever.sion 
being essential to a le^e, see Platt on Leases^ 
9, et seq .') ; he to whom the property is con- 
veyed, the lessee. The consideration is usually 
the payment of a rent or other annual recom- 
pense, expressly covenanted in the deed to be 
paid by the lessee, but this is not indispensable. 
The proper operative words arc ‘ demise, lease, 
and to ferm let ’ {ad firmam tradidi)^ which 
strictly means to let upon payment of a certain 
rent in farm, i.e. in agricultural produce, the 
word ‘ farm,’ or ‘feorme,’ being Saxon, meaning 
provisions. Farm now generally means land 
hired to cultivate, upon payment of a money- 
rent ; but any other expressions evincing the 
intent of the parties will suffice. 

If a lease be for life, livery of seisin must 
bo given to the lessee, unless he take by w'ay 
of use. And under a lease for years, the 
lessee must enter into the leased premises (un- 
less, of course, he take by way of use) for 
before entry, he has only an interesse termini 
by virtue of his common law assurance, a right 
which can be assigned, but not surrendered, 
and which will never prevent thi^ merger of 
two estates by its interposition, nor itself occa- 
sion a merger. The interest in a term in 
futuro is also called interesse termini. 

All leases required by the Statute of Frauds, 
or any other law, to be in writing, must be 
by deed.— <*8 & 9 Viet. c. 106, s. 3. But all 
leases not exceeding the term of three years 
from the making thereof, whereupon the rent 
reserved to the landlord during such term 
shall amount unto two-third parts, at the least, 


of the full improved value of ■ the thing de- 
mised, may be by parol or verbal contract. — 
29 Car. II. c. 3, s. 2. See Platt on Leases, 
or Wood/. Land, and Tenant. By 22 & 23 
Viet. c. 35, 8. 7, the person entitled to the 
benefit of a covenant on the part of a lessee 
or mortgagor to insure against loss or damage 
by fire shall, on loss or damage by fire hap- 
pening, have the same advantage from any 
then subsisting insurance relating to the build- 
ing covenanted to be insured, effected by the 
lessee or mortgagor in respect of his interest 
under the lease or in the property, or by any 
person claiming under him, but not effected in 
conformity with the covenant, as he would 
have from an insurance effected in conformity 
with the covenant. By 23 & 24 Viet. c. 38, 
s. 6, the waiver of the benefit of a covenant or 
condition in a lea.se by a lessor, his heirs, &c., 
is not to be deemed to extend to any instance 
or any breach of covenant or condition other 
than that to which such waiver shall specially 
relate, nor to be a general waiver of the benefit 
of any such covenant or condition unless an 
intention to that effect shall appear. 

Lease and release, a mode of conveyance 
which derived its effect from the Statute of 
Uses, and operated by tnin.smutation of pos- 
session, compounded of a lease for a year, at 
common law, or a baigain and sale for a year 
under the Statute of Uses, and a common law 
release. This compound conveyance originated 
thus : The Statute of Enrolments (27 Hen. 
VIII. c. 16) seemed be confined to cases 
where an estate of inheritance or freehold, or 
the use thereof, was to be made or take effect 
by reason only of a bargain and sale ; it was 
therefore concluded that if a bargain and sale 
were first made for an estate less than freehold, 
as for one year, and then the inheritance or 
freehold were superadded by a separate deed 
of release, the transaction could not be affected 
by the statute ; and that such release to the 
bargainee would bo valid, without his entiy 
upon the lands, as a conscijuence of the strong 
words in the Statute of Uses, which converts 
all vested uses at once into legal estates. The 
convenience and general applicability of the 
lease and release recommended and established 
it asm common a.ssurance. For it was prefer- 
able to a bargain and sale, and to a covenant 
to stand seised to uses, because it affected a 
transfer of the legal estate under the rules of 
the common law, and therefore the declaration 
of uses upon it needed not to be confined to 
persons from whom a consideration moved. 
It was also preferable to a bargain and sale, 
and still more to a feoffment, because no addi- 
tional ceremony was necessary to its operation ; 
but the transfer of property in land might 
have been effected by it in any part of the 
world, as instantaneously as the payment of 
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money. And where the subject of conveyance 
was land in revemon or remainder, it was also 
preferable to a mere deed of grant, as it made 
it unnecessary for the grantee, if his title were 
called in question, to prove that there was a 
peculiar estate in existence at the time of 
the grant. 

It was immaterial to the opemtion of the 
release whether the previous estfite for a year 
were created by a bargain and sale under the 
Stiitute of Uses, or by a lease at common Jaw, 
perfected by the entry of the lessee. In either 
case, the conveyance operated by transmtiUition 
of possession. It transferred a seisin to the 
releasee ; and if the use had been declared to 
him, he took an estate, not by virtue of' the 
Statute of Uses, but in the course of ) )Ossession 
at the common Jaw. But if the use had been 
declared to any other person or j^ersons, tlien 
it was executed by tlie statute. When tlie 
release was Ibunded upon a biirgain and .sale 
for a year, it was necessary that the person 
making the conveyance sht)uld be capable of 
standing seised to a use. But if the releasor 
wore incaj)able of standing seised to a u.se, 
then the estate for a year should have been 
created by a lease at common law, accompanied 
by an actual entry on the part of the lessee. 

If a lease and release had been made to D. 
and his hcir.s, to the use of K. and his heirs, 
to the use oij or in trust for M. and his heirs, 
D. would have taken the seisin, K. the use or 
legal estate, and M. the c(pubil)le or beneficial 
interest ; K. would therqjbre have been a trustee 
for M. the cestui que trust, or beneficiary. 

By 4 & 5 Viet. c. 21, every instrument 
purporting to be a release of a freehold estate, 
and expressed to be mude in iiursuance of that 
act, shall be as effectiml for all purposes as if 
a bargain and sale, or lea.se for a year had 
been executed, although such bargain and sale 
or lease for a year shall not in fact have been 
executed. The stamp upon such bargain and 
sale or lease for a year was abolished by 13 & 
14 Viet. c. 97, s. 6. The conveyance is, there- 
fore now called a statutoiy release. — See 4 
ReeveSy 355 ; Wat. Com. 343 ; 2 Sand. Uses 
and Trusts j 73 ; Burton's Comp. 50 ; 1 Hayeses 
Com. 77. 

Leasehold, a dependent tenure derived either 
from a freehold or a copyhold esUite. 

Leases, Ecclesiastics. As to leases by 
ecclesiastical corporations, sec 3 Step. Com. 
96-108; Woodf. Land, and Ten. 18—34. 

Leases and sales of settled estates. The 
19 & 20 Viet. c. 120, which came in force on 
Nov. 1st, 1856 (s. 46), for the purpose of 
facilitating leases and sales of settled estates, 
empowers the Court of Chancery to authorize 
leases of any settled estate, provided such lease 
take effect in possession at 6r within one year 
next after its making ; and do not exceed for 


an agricultural or occupation lease twenty-one 
years, for a mining lease or a lease of an ease-* 
ment forty years, or for a building lease ninety- 
nine years, unless the court otherwise direct ; 
and do reserve the best rent without fine ; and 
provided that where the lease is of any earth, 
coals, stone, or mineral, there be set aside and 
invested, when and so long as the person for 
the time being entitled to such rent is entitled 
to work it for his own benefit one-fourth, and 
otherwise three-fourth parts thereof, the lease 
making provision ensuring such application ; 
and provided such lease do not authorize the 
felling of any trees, excej>t for clearing ; aud 
be by deed ai\d counterpart, and contain a 
condition for re-entry on non-payment of the 
rent for a period not less than twenty-eight 
days after it becomes due. 

The court may authorize leases either by 
approving of particular lea.ses, or by ordering 
that j)owe.rs of leasing should be vested in 
trustees (ss. 2—10). 

The court may authorize a sale of the whole 
or any part of any settled estates, except in- 
alienable entails under 34 & 35 lien. Vlll. 
c. 20, or where the reversion is vested in the 
Crown (s. 42), or of any timber (not being 
ornamental timber) growing on any such settled 
e.states. When any hmd is sold for building 
purposes, the consideration may be a rent 
issuing out of such land. Bights of winning 
mineral or coal may be reserved, and portions 
of the land dedicated to roads and drains 
(s.s. 11-15). 

Application to the court to exercise these 
powers is to be by petition, with the con- 
cuiTcnce of the pcr.sons beneficially and legally 
interested. The pniyer of the petition may 
be granted, saving the rights of any non-con- 
senling parties. Notice of the application must 
be given to all the tru.stees, and advertised in 
such ncwsj)apcrs as a judge at chambers may 
direct. No application is to be granted where 
a similar application has been rejected on its 
merits by parliament, or rcj)orted against by 
the judges. For preventing fraud or mistake, 
notice of the exercise of these powers is to be 
placed on the s(;ttlenient or otherwise, as the 
court miiy think proper. Where any order 
relates to land in a register-district, a duplicate 
or memorial of it is to be registered in the 
local register (ss. 16-22 ; Consol. Ord. 1860, 
xli., part 3). 

The court may appoint trustees to receive 
monies arising from sides or to be set aside 
out of the rents reserved on mining leases, and 
apply them to the redemption of land-tax, the 
discharge of incumbrances, the* purchase of 
hereditaments, or the payment to any person 
becoming absolutely entitled. Until monies 
can be' so applied, they are to be invested in 
Exchequer Bills or Three per Cenf. Consols, and 
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the dividends paid to the parties interested. 
'The powers^ under this act are not to be 
exercised if an express declaration or manifest 
intention that they shall not be exercised 
is contained in the settlement, or may reason- 
ably be inferred therefrom or from extrinsic 
circumstances or evidence, and the court is 
not to authorize any act which the settlor could 
not have authorized. Costs may be a charge 
on the settled csttite (ss. 23—29). 

The act also e.mpt)wers a tenant for life, or 
for years determinable with his lifc^, or for any 
grciiter estate, either in his own right or that 
of his wife, of any settled estates, unless the 
settlement expressly declare otherwise, and 
also a tenant by the courtesy or in dowei* or 
in right of a wife seised in fee of any unsettled 
estates, without applying to the court, to lease 
any part thereof, except the principal mansion- 
house and its demesnes, for twenty-one years, 
to take effect in possession, by deed and coun- 
terpart, reserving the best rent (without fine), 
which shall be incident to the immediate rever- 
sion, sans i4^a.9fe,with usual ar d proper covenants, 
and a condition of re-entry on non-payment 
for a period not less than twenty-eight djiys of 
the rent reserved and on non-observance of 
any of the covenants or conditions. 

Such lease will be valid against the lessor 
and expectants under tlie stime settlement, and 
as to unsettled estates, against claimants through 
the wife or husband of the lessor. 

The 32 lien. VIII. c. 28, is repealed, except 
as to leases made in right of churches 
(ss. 33-35). 

The provisions of this act shall extend to all 
settlements, whether made before or after it 
shall come in force, except those as to demises 
to be made without apjdication to the coui't, 
which shall extend only to settlements made 
after this act shall come in force (s. 44). 

The 21 <& 22 Viet. c. 77, amends and 
extends ‘The Settled Estates Act, 1856,’ 19 & 
20 Viet. c. 120, and enacts that ‘ for the 
pTirposes of the definitions of “ settlement ” and 
“ settled estates ” conUiined in s. 1 of the said 
act, all estates or interests in remainder or 
reversion not disposed of by the settlement 
and reverting to a settlor, or descending to 
the heir of a testator, shall be deemed to be 
estates coming to such settlor or heir under 
or by virtue of the settlement ’ (s. 1 ). 

‘ The term “ building lease ” in the said 
act shall be deemed to include a repairing 
lease, so that no repairing lease shall be made 
for a term exceeding sixty years ’ (s. 2). ‘ All 
the powers to authorize and to grant lea.ses 
contained in the said act and this act ohall be 
deemed to include powers fo the lords of 
settled manors to give licenses to their copy- 
hold or customary tenants to grant leases of 
JIandB held by them, of such manors to the 


same extent and for the same purposes as 
leases may be authorized or granted of freehold 
hereditaments under the said act and this act ’ 
(s. 3). The power given to the court by s. 2 
of the said act ‘to extend the term thereby 
prescribed for building leases, where it shall 
be satisfied that it is the usual custom of the 
district, and beneficial to the inheritance, to 
grant building leases for longer terms, shall be 
extended and may be exercised with respect 
to all the other leases in the same section 
mentioned, except agricultural leases, provided 
the court shall be satisfied that it is the usual 
custom of the district, and beneficial to the 
inheritance to grant such leases for longer 
terms ’ (s. 4). ‘ The power conferred by s. 5 

of the said act to surrender leases granted 
under the provisions of the said act shall be 
deemed to extend to all leases whether granted 
in pursuance of the said act, or otherwise ’ 
(s. 4). ^ Whenever a married woman is resi- 

dent out of the jurisdiction of the Court of 
Chancery of England, or the Court of Chancery 
of Ireland respectively, as the case may bt, 
her examination, under s. 38 of the said act, 
may be made by any person appointed for 
that purpose by the court, whether he is or 
is not a solicitor of the court ; and the ap- 
pointment of any such person, not being a 
solicitor, shall afford conclusive evidence that 
the married woman was at the time of' such 
examination resident out of the jurisdiction of 
the court ’ (s. 6). ( See Turner v. Turner j 

2 De Gex. and J. 53,4.) Power to rescind 
general rules and orders is extended (s. 7), 
and the demises under s. 38 of the said act, 
in the case of unsettled estates, are to be valid, 
against the wife f)f anyjiusband making such 
demise of estates to which he is entitled in 
right of such wife (s. 8), Sec Woodf. Land, 
and Ten. 35. 

Leasing, or Lesing, gleaning. 

Leasing-making, slanderous and untrue 
speeches to the disdain, reproach, and con- 
tempt of the sovereign, his council and pro- 
ceedings, or to the dishonor, hurt, or prejudice 
of the sovereign or his ancestors. — Scotch 
Acts, 1584, 1585, 1703, c. 4. 

Leccator, a debauched person. 

Lecherwite, Lairwite, or Legerwite [fr. 
legun, Sax., to lie with ; wite, penalty], a fine 
for adultery or fornication, anciently paid to 
the lords of certain manors.— ?-4 Inst. 206. 
See Lair-wite. 

Le congres, a species of proof on charges 
of impotency in France, coitus coram testibm. 
Abolished a. d. 1677. 

Lecturer [fr. prailector, Lat.], an instnictor, 
a reader of lectures ; also a clergyman who 
assists rectors, &c. in preaching, &c. See 
7 & 8 Viet. c. 59, was & 19 Viet. c. 127, 
s. 12* 
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Lectureship) the office of a lecturer. 
Ledger-book, a book in the prerogative courts, 
which is considered as their rolls. 

Ledgreve, or Ledgrave. See Lathreeve. 

Ledo, the rising water ; increase of the sea. 

Leet, Courts the view of frank-pledge, which 
is a court of record, held once in the year, 
and not ollener, within a particular hundred, 
township or manor, before the steward of the 
leet ; being the king’s court, granted by 
charter to the lords of certain hundreds and 
manors. Its original intent was to view the 
frank-pledges, that is, the freemen within the 
liberty ; besides this, the preservation of the 
peace, and the chastisement of divers minute 
olTences against the public good, are the objects 
both of the court-leet and the sherifTs tourn, 
which have exactly the same jurisdiction, one 
being only a larger species of the other, ex- 
tending over more territory, but not over more 
causes. -All freeholders within the precinct 
are obliged to attend them, and all persons 
commorant, i. e. lying therein. But persons 
under twelve and above sixty years old, peers, 
clergymen, women, and the Crown’s tenants in 
ancient demesne, are excused from ^tteifdance ; 
all others being bound to attend upon the jury, 
if required, and make their due presentments. 
It was also anciently the custom to summon 
all the king’s subjects, as they respectively 
grew to the years of discretion and strength, 
to come to the court-leet, and there take the 
oath of allegiance. The other general business 
of the leet and tourn was to present by jury 
all crimes whatsoever that happened within 
their jurisdiction. Both the tourn and leet 
have been for a long time in a declining way, 
and latterly have fallen into almost total de- 
suetude, and their business has gradually de- 
volved upon the quarter sessions and justices 
out of sessions. — 4 Step. Com. 401. See Court 
Leet. 

Leets, or Lects, meetings appointed for the 
nomination or election of ecclesiastical officers. 
Scotch term. 

Lega, or Laota, the allay of money. — Spelm. 

Legable [fr. legabiUsy Lat.], capable of being 
bequeathed. 

Legacy [fr. legatum., Lat.j, a legacy is a 
gift of personalty by will, and, arising as it 
does from the mere bounty of the testator, it 
is postponed to the claims of creditors. There 
are four kinds of legacies : — (1) General, when 
it does not amount to a bequest of any par- 
ticular thing or money, as distinguished from all 
others of the same kind ; as if a testator give 
A. a diamond ring, not referring to any par- 
ticular diamond ring as distinguished from 
others. (2) Specific, when it is a bequest of 
a particular thing, or sum of money, or debt, 
as distinguished from all others of the same 
kind, as if a testator give B. ^my diamond 


ring.’ (8) Demonstrative, when it is in its 
nature a general legacy, but there is a par- 
ticular fund pointed out to satisfy it, as if a 
testator bequeath 1,000/. out of his Keduced 
Bank Three per Cents. And (4) Cumulative, 
or substitutional, when a testator by the same 
testamentary instrument, or by different testa- 
mentary instruments, has bequeathed more 
than one legacy to the same person, and the 
(juGstion arises whether he intended the second 
legacy to be cumulative, i. e. in addition to 
the first, or siibstitutional for it. If by different 
instruments he has given legacies of equal, 
greater, or lesser sums to the same person, the 
court considering that he who has given more 
than once must, prmd facie, be intended to 
mean more than one gift, awards to the legatee 
all the legacies. If, however, they are not 
given simpliciter, but the motive of the gift is 
expressed, and in such instruments tlie same 
motive is expressed, and also the same mm is 
given, the court considers these two coinci- 
dences as raising a presumption that the 
testator did not by a subsequent instrument 
mean another gift, but a repetition only of the 
former gift. And where the same specific thing 
or corpus is given, cither in the same instru- 
ment or in different instruments, it can only 
be a repetition. Whbre the legacies in the 
same instrument, whether a will or a codicil, 
are given simpliciter and are of equal amount, 
one only will bo good, the repetition being 
considered to arise from forgetfulness ; nor 
will small differences in the way in which 
the gifts are conferred afford internal evidence 
that the testator intended that they should be 
cumulative. Where, however, the legacies 
given by the same instrument are of une(j[ual 
amount, they will be considered cumulative. 
When two legacies of equal amount are given 
by one instrument, parol evidence is admissible 
to show that the testator intended the legatee 
to take both, for that is in support of the ap- 
parent intention of the will ; but where the court 
docs not raise the presumption — for instance 
where legacies of equal amount are given 
simpliciter by different instruments — parol 
evidence is not admissible to shoM% that the 
testator intended the legatee to take one only, 
for that is in opposition to the will. See Mr. 
Justice Aston’s judgment in Ilooley v. Hatton, 
1 Bro. C. C. 390 n. (1772), and 2 Tudor^a 
Lead^ Cases, 246-261. See Cumulative 
Legacies. 

In deciding upon the validity and interpre- 
tation of purely personal legacies, courts of 
equity implicitly follow the rules of the civil 
law as recognised and acted on in the spiritual 
courts. But in legacies chargeable on land, 
they for the most part follow the rules of the 
common law as to the validity and interpre- 
tation thereof. A specific legacy assented to by 
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an executor may be recovered by an action at 
law. A legacy not exceeding 50/. can be re- 
covered in the county court. — 9 & 10 Vict, 
c. 95, B. 65, and 13 & 14 Vict. c. 61, s. 1. 

If a legacy be bequeathed to a person to be 
paid or payable at the age of twenty-one, or 
any other age or certain determinate term, and 
the legatee die before tliat age, this is such an 
interest vested in the lepitee immediately on 
the testator’s death, that it goes to his executor 
or administi’ator, it being debituin in preesentiy 
though solvendim infuUirOy the time being an- 
nexed to the payment and not to the gift itself; 
but if a legacy be bequeathed to a person at 
twenty-one, or if, or when, or in case, or pro- 
vided he shall attain twenty -one, or at any 
future definite period, and he die before that 
age or period, the legacy lapses, these expres- 
sions being construed as annexing the tinie to 
the substance of the legacy, so that the right of 
the legatee is made to depend upon his btnng 
alive at the time fixed for its payment. The 
giving of interest on a legacy to a legatee, let 
the interest be ever so small or a provision for 
his maintenance until the time for payment of 
the legacy, provided it be equal in amount to 
the interest, vests the legacy ; but not, it seems, 
where the legacy is payable out of land, much 
less where anything app/ftirs on the will to show 
the legacy was not intended to vest. 

While it is a general rule that if a legatee die 
in the lifetime of the testator the legacy is 
lapsed and falls into the residue, except he have 
been a child of the testator who has lel't children, 
it is also a general rule that a trust-legacy does 
not lapse by the death of tlie trustee in the tes- 
tator’s lifetime, but that it survives for the 
benefit of the cestui que trust. 

A general legacy will not, if the personal 
as.sets are sufficient, be lijible to ademption, ex- 
cept in the case of a legacy to a child where a 
subsequent portion is given by the parent or 
person in loco parentis, (See Satisfaction.) 
In the case, however, of a specific legacy, if the 
thing specifically bequeathed be not in exi.stence 
at the time of the ttestator’s death, the legacy is 
adeemed. A specific legacy of goods at a par- 
ticular pl^ce will generally be adeemed by their 
removal, unless such removal be temporary or 
accidental, fraudulent, or on account of fire. If 
a debt, specifically bequeathed, be received by 
the testator, it will be adeemed, since there 
would not then exist anything upon whi^h the 
will could operate. A partial receipt of a debt 
will, however, only be an ademption, pro tanto. 

Where a partner in trade makes a provision 
out of his share for his ffimily, and afterwards 
renews the partnersliip, by which, perhaps, his 
interest is varied, yet it is not a revocation, 
since it would occasion great confusion. See I 
Viet. c. 26, ss. 23, 24; R<mer on Legacies'* 

md 2 Wm, Exs. 947. 

% 


In the Roman law a legacy was an injunction 
given to the heir to pay or give over a part of 
the inheritance to a third person. For its four 
kinds see Sand. Just. 318, et seq.y or Cum. Civ. 

LaWy 160. 

Legacy duty, a tax paid to government on 
legacies. The Legacy Duty Acts are 36 Geo. 
III. c. 52 ; 45 Geo. III. c. 28 ; 55 Geo. III. 
c. 184 ; 13 & 14 Vict. c. 97 ; and 16 & 17 
Vict. c. 51. 

Legal, lawful ; according to law. 

Legal assets. See Assfts. 

Legal debts, those that are recoverable in a 
court of common law, as debt on a bill of ex- 
change, a bond, or a simple contract. See 
Debts. 

Legal estates. See Estates., 

Legal reversion, the period of seven years 
within which a proprietor is at liberty to re- 
deem land adjudged from him for debt. — Scotch 
Law. 

Legal tender. See Tender. 

Legalis homo, a person who stands rectus 
in curidy neither outlawed, excommunicated, 
nor infamous. 

Legalis moneta Anglise, lawTul money of 
England.— Inst. 207. 

Legality, or Legalness, lawfulness. 

Legalize, to authorize ; to make lawful. 

Legally, lawfully ; according to law. 

Legamannus. See Lageman. 

Legantine, or Legatine constitutions, ' ec- 
clesiastical laws enacted in national synods, held 
under the Cardinals Otlio and Othobon, legates 
from Pope Gregory IX. and Pope Clement IV. 
in the reign of King Henry III. about the years 
1220 and 1268. 

Legatary [fr. legatumy Eat.], a legatee. 

Legate [fr. legavCy deligarCy Lat., to send], a 
deputy ; an ambassador, the Pope’s nuncio. 

There are three kinds: — (1) Legates a la- 
terCy being such as the Pope commissions to 
take his place in councils, and so called, because 
he never gives this office to any but his favour- 
ites and confidants, who are always a latere at 
his side, (2) Legates de laterCy or legati datiy 
those entrusted with apostolical legation, and 
acting under a special commission. (3) Legates 
by officey or legati natiy those that were legates 
by virtue of their offices, as in England the 
Archbishop of Canterbury, in former times. — 
Encyc. Lond. 

Legatee, one who has a legacy left to him. 

Legation, an embassy or mission. 

Legator, one who makes a will, and leaves 
legacies. 

Legates violare contra jus gentium est. — (It 
is contrary to the law of nations to injure am- 
bassadors.) 

Legatum, a legacy given to the church, or 
an accustomed mortuary. — Cowel. 

Legatum morte testatoris tantum con/irmaturf 
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sicut donatio inter vivos traditions sold, — Dyer^ 
143. — (A legacy is confirmed by the death of 
a testator, in the same manner as a gift from a 
living person is by delivery alone.) 

Legatm regis vice fungitur a quo destinatury 
et honorandus est sicut ille cujus vicem gerit . — 
12 Co. 17. — (An ambassador fills the place of 
the king by whom he is sent, and is to be 
honored as he is whose place he fills.) 

Legem facere, to make law upon oath. 

Legem ferre, or rogare [Lat.], to propose a 
law. — Rom. , 

Legem habere, to be capable of giving evi- 
dence upon oath. 

Legem sciscere [Lat.], to give consent and 
authority to a proposed law, applied to the 
consent of the people. — Rom. 

Tucgem terree amittentes j)crpetuam inf amice no- 
tam inde meritb incurrunt. — 3 Inst. 221. — 
(Those who lose the law of the land, justly 
incur the perpetual note of infamy.) 

Leger, Leiger, or Ledger [fr. logger ^ Dut., to 
lie], anything that lies in a place ; as, a leger- 
book, a book that lies in a counting-house; 
leger-ambassador, a re.sident amba.ssador. 

Legergild. See LAiitwixE. 

Leges Anglice sunt tripartitce : jus commune^ 
consuetudines, ac decreta comitioi'um. — (The 
laws of England are threefold : Common Law, 
customs, and decrees of Parliament.) 

Leges figendi et refigendi consuetudoperienjo- 
sissima est, — 4 Co. ad Lect. — (The custom of 
making and remaking laws is most dangerous.) 

Leges naturae perfectissimtv et immutahiles : 
htimani vero juris conditio semper in infinitum 
decurrity et nihil est in eo quod perpetuo stare 
possit. lieges humance nascunUiry vivunty et 
moriuntur. — 7 Co. 25. — (The laws of nature 
are most firm and immutable : but the con- 
dition of human law is always advancing, and 
there is nothing in it which can continue perr 
petually. Human laws are born, live, and 
die.) 

Leges non verhis sed rehus sunt impositce.—r 
10 Co. 101. — (Laws are imposed on things, not 
words,) 

Leges posteriores priores contrarias abrogant. 
2 Rol. Rep. 410. — (Later laws abrogate prior 
contrary laws.) 

Legihus sumptis desinentihus, lege natures uten- 
dum est. — 2 Rol. Rep, 98. — (Laws imposed by 
the state failing, we must act by the law of 
nature,) 

Legiosns, litigious, subjected to a course of 
law.— C7oM?e/. 

Legis constructio non facit injuriam. — Co. 
Litt. 183. — (The construction of law does no 
injury.) 

Legis _ interpretatio legis vim ohtinet, — Elies, 
Post. 65. — (The interpretation of law obtains 
the force of law.) 

Legislation, the act of giving laws. 


Legislator, a laif^pver ; a proposer of laws. 

LegislcUorum est viva voxy rebus et non verhiSy 
legem iwponcre.— 10 Co. 101. — (The voice of 
legislators is a living voice, to impose law on 
things, and not on words.) 

Legis minister non tenetury in executione ofjicii 
suiy fugere aut retrocedere, — 6 Co. 68. — (The 
minister of the law is not bound, in the ex- 
ecution of his ofllce, either to avoid or fiinch.) 

Legislatress, a female law-giver. 

Legislature, the power that makes laws. 

Legitim, the children’s claim out of the free 
moveable estate of their father who has died 
intestate, amounting to one-half or ono-tliird 
(^according to circumstances) of his moveables, 
after payment of his debts. — Scotch Law. 
Legitimacy, luAvful birth. 

Legitimacy Declaration Act, 1858, 21 <& 
22 Viet. c. 93, which provides that ‘any 
natural-born subject of the Queen, or any 
])erson whose right to be deemed a natural- 
born subject depends wholly or in part on his 
legitimacy or on the validity of a marriage, 
being domiciled in England or Ireland, claim- 
ing any real or personal estate situate m Eng- 
land, may apply by petition to the Court for 
Divorce and J^latrirnonial Causes, praying the 
court for a depree declaring that the petitioner 
is the legitin^ate child»pf his parents, and that 
the marriage of his father and mother, or of his 
grandfather and grandmother, was a valid mar- 
riage, or for a decree declaring either of the 
matters aforesaid; and any such subject or 
person, being so domiciled or claiming as afore- 
said, may in like manner apply to such court 
for a decree declaring that his marriage was or 
is a valid marriage, and such ooiu’t shall have 
jurisdiction to hear and determine such appli- 
cation and to make such decree declaratory of 
the legitimacy or illegitimacy of such person, 
or of the validity or invalidity of such mar- 
riage, as to the court may seem just ; and 
such decree, except as hereinafter mentioned, 
shall be binding to all intents and purposes on 
her Majesty and on all persons whomsoever * 
(s. 1). , • 

‘ Any person being so domiciled or claiming 
as afore.said may apply by petition to the said 
court for a decree declaratory of |iis right to be 
deemed a natural-born subject of her Majesty, 
and the said court sliall haye jurisdiotion to hear 
and determine such application, and to make 
such decree thereon as to the court may seem 
just, and where such application as last aforesaid 
is made by the person making such application 
as herein mentioned for a decree declaring his 
legitimacy or the validity of a marri^e; both 
applications may be included in the same peti- 
tion ; and every decree made by the said court 
shall, except as hereinafter mentioned, be valid 
and binding to all intents .and purposes upon 
her Majesty and all persons whomsoever* (s- 2). 
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The petition must be supp6rted by an affidavit 
verifying it, and that there is not any collusion. 
The provisions of 20 & 21 Viet. c. 85, are to 
apply to the proceedings under tliis Act. Costs 
may be awarded and their payment enforced. 
The attorney-general is to be furnished with 
a copy of the petition and affidavit one month 
before filing, and he is to be made a respondent. 
The court may require persons to be cited, and 
may pronounce a decree saving the rights of 
persons not cited. A person domiciled in Scot- 
land may insist on an action of declarator that 
he is a natural-born subject. No proceedings 
are to aflTect final judgments already pronounced 
(ss. 3-11). 

The right of appeal to the Lords given by 20 
& 21 Viet. c. 85, s. 56, extends to all sentences 
and final judgments on petitions under this Act. 
22 & 23 Viet. c. 61, s. 7. 

Legitimating, the act of making legal or of 
giving the right of lawful birth. As to legiti- 
mation in the Civil Law, see Sand. Just. 
121 . 

Legitime, that portion 01 a parent’s estate of 
which he cannot disinherit his children without 
a legal cause. — Civ. Laiv. 

Legitime imperanti parere necesse esi. — Jenk. 
Cent. 120. — (It is necessary to obey one legiti- 
mately commanding.) •* 

Legitimi hseredes, agnate because the inhe- 
ritance was given to them by a law of the twelve 
tables. — Sand. Just. 379. 

Legroita, a fine for criminal conversation 
with Si woman. — Old Records. 

Leidgrave [fr. leid^ Lat.], an officer under 
the Saxon government who had jiuisdiction 
over a lath. — Encyc. Lond. 

Leigh, a meadow. 

Leipa, one who escapes or departs from ser- 
vice. 

Le ley de Dieu et le ley de terre sont tout un^ 
et Vun et V autre preferre et savour le common 
et puhlique bien del terre. — Keil. 191. — (The 
law of God, and the law of the land, are all 
one ; and both preserve and favor the common 
and public good of the land.) 

Le ley est le plus haul enheritance que le roy 
ad, car per le ley il mesme et touts ses svjets 
sont 7'uleSy et si le ley ne fuit^ nul I'oy ne nul 
enheritance serra. — 1 J. II. 6, 63. — (The law is 
the highest inheritance that the king possesses : 
for, by the law, both he and all his subjects are 
ruled ; and if there were no law, there would 
be neither king nor inheritance.) 

Le ley voit plus tost suffer un mischief e que 
un inconvenience. — Litt. s. 231. — (The law 
would rather sufiTer a mischief than an incon- 
venience.) 

Lender, he from whom anything is borrowed. 

Laiit [fr. lenten, Sax., spring], the quadra- 
ffesimal fe^t ; a lame of abstinence ; the time 
Irbrn Aeh<«wednc8day to Easter-day. 


Leod, the people, nation, country, &c. — Gih-^ 
bon's Camd. 

Leodium, liege. 

Leoht-gesceot \^symbolum luminis, Lat.], a 
tax for supplying the church with lights. — Anc. 
Inst. Eng. 

Lep and Lace, a custom in the manor of 
Writtle, in Essex, that every cart which goes 
over Greenbury within that manor (except 
it be the cart of a nobleman) shall pay 4df. to 
the lord. — Blount. 

Leporiam, a place where hares are kept.— 
Mon. Ang. t. 2, 1035. 

Leproso amovendo, an ancient writ tlijit lay 
to remove a leper or lazar, who thrust himself 
into the company of his neighbours in any 
parish, either in the church, or at other public 
meetings, to their annoyance. — Reg. Orig. 237. 

Le Roy (or la Reine') le vent . — (The King (or 
the Queen) wills it). The form of the royal 
assent to public bills in Parliament. 

Le Roy (or la Reine) s'avisera. — (The King 
(or the Queen) will advise upon it). The form of 
words used to express a denial of the royal assent. 

The last occasion on which this power was 
exercised was in 1707, when Queen Anne re- 
fused her assent to a bill for settling the militi% 
in Scotland. 

Le Roy (or la Reine) I'emercie ses loyal sw- 
jets, accepte leur bemholence, et ainsi le vent.-— 
(The King (or Queen) thanks his (or her) 
loyal subjects, accepts their benevolence, and 
therefore wills it to bo so.) The form of the 
royal assent to a bill of supply. 

Leschewes, trees fallen by chance or wind- 
falls. 

Lesia, a leash of greyhounds, now restrained 
to the number of three, but formerly more.— 
Spelm. 

Lesion. See L^sio. 

Lespegend, an inferior office in forests to 
take care of the vert and venison therein, &c. 

Les Ri'e'lats, Seigneurs, et Corn7nons, en ce 
present Parliament assemblees, au nom de touts 
vous aut?'es subjects remercient tres humblement 
votre Majeste, et prient a Dieu vous donner en 
sante bone vie et longue. — (Tlie prelates, lords, 
and commons, in tliis parliament assembled, in 
the name of all your other subjects, most 
humbly thank your Majesty, and pray to God 
to grant you in health a good and long life.) 
The form of words used by the clerk in an act 
of grace, which has the royal assent before it 
is agreed to by the two houses. 

Lessa, a legacy. 

Lessee, the person to whom a lease is made 
or given. 

Lessor, one who lets anything to another by 
lease. 

Lessor of the Plaintiff See Ejectment. 

Lestagefry, lestage-free, or exempt from the 
duty of paying ballot-money. 
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Lest^nin, lastage ; a duty laid on the cargo 
of a ship, 

Leswes, or Lesnes, pastures . — Domesday \ 
Co. Litt. 4 b. 

Let, hindrance, obstruction. 

Leta, a court-leet. 

Letherwite. See Lair-wite. 

Letter, an epistle ; also one who grants or 
lets a thing to another for hire or compensa- 
tion. 

Letter of Absolution, the mode formerly 
resorted tot by an abbot for the release of his 
brethren, in order to qualify them for entering 
into some other order of religion. 

Letter of Administration. See Adminis- 
trator. 

Letter of Attorney, Power of Attorney, or 
Procuration, a writing authorizing another 
person, who, in such case, is called the attorney 
of the person appointing him, to do any lawful 
act in the stead of another : as to give seisin of 
lands, receive debts, or sue a third person, &c. 
It is either general or special. The nature of 
this instrument is to give the attorney the full 
power and authority of the maker to accomplish 
the act intended to be performed ; and sonie- 
Jj^cs it is revocable, and sometimes not so ; 
B* it is an authority coupled with an interest, 
e. g. if the attorney is authorized to collect 
debts, and pay thereout a debt due to himself, 
it is irrevocable. But revocable letters of 
attorney may be dissolved either by acts of 
the parties or operation of law. See Revoca- 
tion OF Agency. 

No trustee, executor, or administrator, mak- 
ing any payment or doing any act bond fide 
under or in pursuance of any power of attorney 
shall be liable for the monies so paid or the act 
so done by reason that the person who gave 
the power of attorney was dead at the time of 
such payment or act, or had done some act to 
avoid the power, provided that the fact of the 
death, or of the doing of such act as last afore- 
said, at the time of such payment or act bond 
fide done as aforesaid by such trustee, executor, 
or administrator, was not known to him : pro- 
vided always that nothing herein contained 
shall in any manner affect or prejudice the 
right of any person entitled to the money 
against the person to whom such payment shall 
have been made, but that such person so en- 
titled shall have the same remedy against such 
person to whom such payment should be made 
as he would have had against the trustee, 
executor, or administrator, if the money had 
not been paid away under such power of 
attorney. — 22 & 23 Viet. c. 35, s. 26. 

By 24 & 25 Viet. c. 96, s. 75, a banker, 
merchant, broker, attorney, or other agent in- 
trusted with a power of attorney for the sale or 
transfer of any share or interest in any public 
stock or fUnd, whether of the United Kingdom 


or of a foreign state, or in any stock or fund 
of any body corporate, company, or society, 
for safe custody, or for any special purpose, 
who, without any authority to sell, negotiate, 
transfer, or pledge, in violation of good faitli, 
and contrary to the object for which such 
power of attorney was intrusted to him^ sells, 
negotiates, transfers, pledges, or in any manner 
converts to his own use or beneht, or tlie use or 
benefit of any person other than the person by 
whom he shall have been so intrusted, the 
share or interest in the stock or fund to which 
such power of attorney relates, or any part 
thereof, is guilty of a misdemeanor punishable 
with j)enal servitude for any term not exceeding 
seven nor less than three years, or imprisonment 
for two years. 

As to the forgery or alteration of a power of 
attorney for the transfers of any interest in the 
jaiblic funds, or in the capital stock of any body 
corporate established by charter or act of parlia- 
ment, or the offering, uttering, disposing of, or 
putting off such power of attorney, knowing it 
to have been forged or altered, see 24 & 25 
Viet. c. 98, s. 2. 

Letter-carrier, a postman. 

Letter-clause, close letter, so called in contra- 
distinction to letters- patent, because the former 
is commonly scaled ifp with the royal signet, 
or privy seal ; whereas letters-patent are left 
open and sealed with the broad seal. « 

Letter of Credit, a letter written by a mer- 
chant or correspondent to another, requesting 
him to credit the bearer with a certain sum of 
money. 

Letter of Exchange, a bill of exchange, 

which see. 

Letter of Homing. See Horning. 

Letter of Licence, an instrument in writing 
whereby the creditors of a man who has failed 
to meet his engagements give him time for the 
payment of his debts, and undertake that in the 
meantime he shall be free from arrest. The 
debtor is usually authorized to compound debts 
owing to him, &c., and the creditors sometimes 
severally covenant, that if the debtor shall re- 
ceive any molestation or hindrance from any of 
them, he shall be acquitted and discharged of 
his debt against such creditors, &c. 

Letters of Marque, commissions for extra- 
ordinary reprisals for reparation to merchants 
taken and despoiled by strangers at sea, grant- 
able by the secretaries of state, with the appro- 
bation of the sovereign and council ; and 
usually in time of war, &c. — Lex. Mere, 173. 
The words marque and reprisal are used as 
synonymous terms, although the latter is a|pctly, 
taking in return ; the former, passing the fron- 
tiers in order to such taking. — Dufreme^ tit. 

* Marca.* 

These letters are grantable by the law of 
nations, wherever the subjects of one state are 
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oppressed and injured by those of another, and 
justice is denied by that state to which the op- 
pressor belongs. In tliis case, letters of marque 
and reprisal may be obtained, in order to seize 
the bodies or goods of the subjects of the offend- 
ing state, until satisfaction be made, wherever 
they diappen to be found; and, in fact, this 
custom seems dictated by nature. The neces- 
sity, however, is obvious of calling in the sove- 
reign power to determine when reprisals may be 
made, else every private sufferer would be a 
judge in his own cause. — 4 lien. K. c. 7 ; Mura~ 
tori's Antichita lUdiane^ tit. * Rappresaglie ; ’ 
Malvezzt's Chron. of Srescia. 

But the term itself is now somewhat differ- 
ently applied. If during war a subject should 
take an enemy’s ship, without commission from 
the Crown, the prize would, by the effect of the 
prerogative, become a droit of admiralty, and 
would belong, not to the captor, but to the 
Crown. Therefore, to encourage merchants 
and others to fit out privateers or armed ships 
in time of war, the lords of the admiralty have 
been empowered, by vaiious acts of parliament, 
and sometimes by proclamation of the sovereign 
in council, to grant commissions to the owners 
of such ships, and the prizes captured by them 
have been directed to be divided between such 
owners and the captaiifs and crews. But the 
owners, before the commission is granted, give 
security to the admiralty to make compensation 
for any violation of treaties between those 
powers with whom the nation is at peace ; and 
that such armed ship shall not be employed 
in smuggling. These commissions are ordi- 
narily denominated letters of marque, in which 
sense alone the term is now accepted. — 2 Stc2). 
Com. 514. See 29 Geo. II. c. 34; 19 Geo. 
III. c. 67 ; 24 Geo. III. c. 47. Our govern- 
ment did not issue any letters of marque to 
privateers during the late war with Russia, 
but by order in council, dated 29th of March, 
1854, ‘general repri.sals ’ were granted against 
the ships, vessels and goods of the Emperor of 
Russia, and to give the benefit of all the prizes 
taken by her Majesty’s ships to the captors. 
On the 16th of April, 1856, the plenipotentiaries 
of Great Britain, Austria, France, Prussia, 
Russia, Sardinia, and Turkey, assembled in 
congress at Paris, signed a declaration, of which 
the first article was ‘ Privateering is and remains 
abolished.’ They also engaged, on behalf of 
their respective governments, that the decla- 
ration should be brought to the knowledge of 
the states which had not taken part in the 
congress, and that they should be invited to 
acced^ to it. It 'was agreed that the declaration 
should not be binding except between those 
powers who had acceded or should accede to 
it. — International Laws^ Appendix. 
The United States of America were invited to 
accede to this declaration, but declined. 


Letter missive. If a peer be a defendant 
in the Court of Chancery, the Lord Chancellor 
sends a letter missive to him, to request his 
appearance, together with a copy of the bill, 
petition, and order; if he neglect to appear 
to this, he is then served with a copy of the 
bill and a citation to appear and answer ; if ho 
continue still in contempt, a sequestration nisi., 
which is made absolute in the usual way, issues 
immediately against his lands and goods, with- 
out any of the arresting processes of attachment, 
&c. which cannot affect a lord of Mirliament. 

Also, for electing a bishop, a letter missive 
from the sovereign is sent to the dean and 
chapter, containing the name of the person whom 
he would have them elect. See CoNo:^ d’e.sliiie. 

Letters-patent, or Letters overt [fr. Uterce 
patenteSy Lat.], writings of the Queen, sealed 
with the Great Seal of England, whereby a 
person or public company is enabled to do acts 
or enjoy jjrivilegcs which he or it could not do 
or enjoy without such authority. — 7 Wm, IV. 
and 1 Viet. c. 73. They are so called because 
they are open with the seal affixed and ready 
to be shown for confirmation of the authority 
thereby given. Peers are sometimes crc.ated 
by letters-patent, and letters-patent of prec^ 
donee are granted to banisters. By letters- 
patent aliens are made denizens, an(I especially 
new inventions arc protected ; hence the incor- 
poreal chattel of patent-right. 

A ‘ patent-right ’ is a privilege granted by 
the Crown to the first inventor of any new 
contrivance in manufactures, that he alone 
shall be entitled, during a limited period, to 
make ai-ticles according to his own invention. — 
21 Jac. /. c. 3. A manufacture that is the 
subject of a patent-right must be new within 
this realm, and must be such as others, at the 
time of granting such letters-patent, do not use. 
The person appl^’ing for the patent must be the 
true and first inventor of it ; yet where the 
secret is acquired abroad by one who after- 
wards introduces it into the realm, he is con- 
sidered by the law as the true inventor. A 
patent-right granted as to England will not 
extend to Ireland. 

The grant is entirely an act of royal favor, 
but yet obtained without difficulty, supposing 
there be no objection to it. Letters-patent 
are often taken out in the joint names of two or 
three persons — if one or two of these persons 
bore no part in the invention, the patents 
would be void. Eveiy manufacture, within 
the meaning of the statute, must be— • 

(1) New. 

(2) Not used before, 

(o) By others, nor 
(ft) By the inventor. 

(3) Vendible. 

(4) Useftd. 

Though it may be learned abroad (JEdgeherp 
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V. Stephens^ 2 SalL 477), yet it must not be 
suggested by a friend at home {Tennant'' s 
Patent.^ Dav. Pat, C. 429). When the objects 
of two grants are substantially the same, they 
may both be valid, if the modes of attaining 
the desired effect are essentially different {Rus- 
sell V. Cowley 1 (7. M. ^ R. 864). It would 
be very difficult to say how much a substance 
or machine might be used by way of experi- 
ment before the patent is obtained, without 
running a great risk of invalidating the grant 
{JSeveme v. Olive, ^ B, ^ B. 72). 

The mode of proceeding to obtain it is as 
follows : — An application is made by petition 
to the Crown, the allegations of which arc to be 
supported by a declaration that the petitioner 
is the tnie and first inventor, and that the 
article has not been before made or used to his 
knowledge or belief. This petition and decla- 
ration arc left at the office of the board of 
‘ Commissioners of Patents for Inventions,’ and 
with them an instrument called. ‘ the provi- 
sional specification,’ describing the nature of 
the invention. The applicant is then referred 
by the commissioners to one of the law officers 
of the Crown, who is at liberty to call in any 
^ientific or other person to his aid; and if the 
Tra,w officer shall be satisfied that the provisional 
specification describes the nature of the inven- 
tion, and certifies his allowance of the Siime, the 
invention may, during six months from the 
date of the application, be used and published 
without prejudice to any letters-patent to be 
afterwards granted; or the applicant may, if 
ho think fit, file with the petition and declara- 
tion a * complete,’ in lieu of a ‘ provisional ’ 
specification, inserting in the declaration an 
additional statement, that the instrument par- 
ticularly describes and ascertains the nature of 
the invention, and in what manner the stinie is 
to be performed ; and in this case the appli- 
cant shall have, during the said term of six 
months, the like powers and privileges as might 
have been conferred upon him by letters-j)atent 
on the date of the application, and during the 
same term the invention may be used and pub- 
lished without any prejudice to any letters- 
patent to be granted. 

The next step is for the applicant to give 
notice at the office of the commissioners of his 
intention to proceed with his application, which 
will then be advertised by the commissioners ; 
and any person having an interest in opposing 
the grant of letters-patent will be at liberty, 
within a certain period, to lodge particulars in 
writing of his objections. The period for 
objection having expired, the specificj^ion and 
the objections (if any), are referred to the law 
officer, who after such hearing (if any), as he 
thinks fit, may cause a warrant to be made for 
the sealing of the letters-patent ; which warrant 
having been sealed by the commissioners, the 


Lord Chancellor may thereupon cause letters- 
patent lor such invention to be sealed with the 
great seal of the United Kingdom, granting to 
the applicant the exclusive right of using the 
inv€||tion within the United Kingdom, the 
Channel Islands, and the Isle of Man, and (if 
the warrant so direct) within the coloi^s, for 
the full term of fourteen years. But the letters- 
patent always contain a proviso to the effect, 
that, if the ‘ complete specification ’ already 
filed does not particularly describe the nature 
of the invention, and in what way the same is 
to be performed, or supposing none to have 
been yet filed, then if the applicant does not, 
within a limited period, file such a specification 
in the Court of Chancery, the grant in the 
letters-patent contained shall be void. See 5 & 
6 Wm. IV. c. 83 ; 2 & 3 Viet. c. 67 ; 7 & 8 
Viet, c. 69 ; 15 & 16 Viet. c. 83 ; and 16 & 17 
Viet. cc. 5 & 115. 

The object of the specification is to put the 
public in full possession of the inventor’s secret, 
so tliat any person may be in a condition to 
avail himself of it, when the period of exclusive 
privilege has expired. It should be such a 
description as to enable persons of ordinary 
skill to make the patent article by simply fol- 
lowing the directions given, without resorting 
to contrivances of thek; own. The specification 
is bad, when — 

(1) Its terms are ambiguous. 

(2) Necessary descriptions are omitted. 

(3) Parts are claimed which are not ori- 

ginal. 

(4) Things are inserted to mislead. 

(5) The drawings are incorrect. 

(G) One of different ways or of different in- 
gredients named, fails. 

(7) One of several effects specified is not 

produced. 

(8) The things described are not the best 

known to the patentee. 

A patent right is assignable by deed. The 
patentee may also grant deeds of license to any 
one or more persons to manufacture the article, 
and this without an “entire alienation of his 
interest. 

Where it is discovered that an invention, for 
which a patent has been granted, is not new, 
although not generally known to the ^blic, 
the patentee may, imder the 5 & 6 Wm. IV. 
c. 83, s. 2, obtain from the Crown a confirmation 
of the original grant or a new grant, uj^n 
satisfying the Judicial Committee of the Pnvy 
Council that he is entitled to such relief, By 
the 7 & 8 Vict. c. 69, s. 4, a patentee may 
obtain a prolongation of the term of ids patent 
for another term not exceeding fourteen year% 
upon satisfying the Judicial Committee of die 
Privy Coimcil that he has not reaped, within 
the period to which his privilege is limited, 
any reward fairly adequate to labw and 
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ingenuity employed. If there be a mistake or 
defect in the title or specification of the inven- 
tion it may be amended under the 5 & 6 
Wm. IV. c. 83, 8. 1, 7 & 8 Viet. c. 3, and 
15 & 16 Viet. c. 83, by filing a disclaimikr or 
memorandum of alteration in Chancery, the 
consei)^ of the Attorney or Solicitor-General 
having been fii’st obtained. 

An action for damages for the infringement 
of a patent is an action on the case. See 1 5 & 
IG Vict. c. 76, sch. B. No. 33 ; 15 & 16 Viet. 
c. 83, ss. 41, 42 ; and 17 & 18 V/ct. c. 125, 
88.79-82. 

The 5 & 6 Wm. IV. c. 83, s. 7, gives a pe- 
nalty of 501. against a person using the name, 
&c. of a patent, to be recovered by action of 
debt, bill, plaint, process, or information, one- 
half to his Majesty, his heirs and successors, 
and the other to any person who shall sue for 
the same. 

If a person have been long in the exclusive 
use of a patent, a special injunction out of 
Chancery may be obtained against a person in- 
vading it, until the right is tried at law. 

Letters-patent are void, if 

(1) Contrary to law, or 

(2) Mischievous to the state, by 

(a) Raising the price of commodities at 
homo ; 

(j9) Or being hurtful to tnide ; 

(y) Or being generally inconvenient. 

The setre facias for repealing letters-patent 
is an original writ, and founded on some matter 
of record ; it issues out of the common law ju- 
risdiction of the High Court of Chancery, 12 & 
13 Vict. c. 109, s. 29 ; 2 Step. Com. 25 ; God- 
son or Coryton on Patents. As to the time 
when letters-patent take effect in the colonies, 
see 26 & 27 Vict. c. 76. 

Letters of request, the mode of commenc- 
ing an original suit in the CouiJ of Arches, 
instead of proceeding in the first instance in the 
Consistory Court. 

These letters dispense with the 'necessity of 
instituting a suit, in the first instance, in an in- 
ferior ecclesiastical jurisdiction, and authorize 
it to be instituted in the superior court, which 
could otherwise only exercise jurisdiction as a 
court of appeal. The judge of the inferior 
court^ who signs the letters of request, by so 
doing waives or remits his own jurisdiction, 
and, generally speaking, at once the jurisdiction 
attaches to the appellate court, and this without 
any consent or even communication with the 
intended defendant. — 1 Hagg. Eccle, B. 4, 
note (a). 

^tters of safe-cduduct No subject of a 
nation at war with us, can, by the law of 
nations, come into the realm, nor can travel 
himself upon the high seas, or send his goods 
and merchandise from one place to another, 
danger of being seized by our subjects, 


unless he has letters of safe-conduct, which, by 
divers old statutes, must be granted under the 
Great Seal, and enrolled in Chancery, or else 
are of no effect : the Sovereign being supposed 
the best judge of such emergencies as may de- 
serve exemption from the general law of arms. 
But passports under the Sovereign’s sign- 
manual, or licenses from our ambassadors 
abroad, are now more usually obtained, and 
are allowed to be of equal validity. — 1 Chit. 
Com. Law^ 60, and Vattel hy Chit. 416. 

Lettres de Cachet (sealed letters). See 
Cachet. 

Levant et couchant [levantes et cubantesj 
Lat.], cattle that have been so long in the 
ground of another, that they have lain down 
and risen to feed, supposed to be a day and a 
night. — Termes de la Ley. 

Levari facias {that you cause to he levied')^ 
a writ of execution at common law, command- 
ing the sheriff to levy or make of the lands and 
chattels of the judgment'debtor the sum reco- 
vered by the judgment. The sheriff, however, 
is not authorized to sell or extend the lands, or 
deliver them to the creditor, but must collect 
the debt from the issues and profits of the land, 
and from the sale of the chattels. This wri|j|| 
excepting in the case of outlawry, has beem 
completely superseded by the writ of elegit . — 

1 Chit. Arch. Prac. by Pren. 681. 

Also a writ to the bishop of the diocese com- 
manding him to enter into the benefice of a 
judgment-debtor, and hike and sequester the 
siime into his possession, and hold the same until 
he shall have levied the amount of the judgment 
out of the rents, tithes, and profits thereof. 
See Sequestrari facias. 

Leuca, a measure of land, the extent of 
which is not precisely known. Some say 1 ,500 
paces. Ingulphus, p, 910, says 2,000 paces. In 
the Monastic^ tom. i., p. 313, it is 480 perches. 
Spelman says a mile. 

Leucata, a space of ground as much as a mile 
contains. — Monastic^ tom. i., p. 768. And so 
it seems to be used in a charter of William the 
Conqueror to Battle Abbey. — Cowel. 

Levee, the concourse of those who crowd 
round the sovereign or a man of power in the 
morning, upon his rising from his bed. 

Leviable, that may be levied. — BacovUs 
Henry VII. 

Levirate [fr. levir, Lat., husband’s brother 
or brother-in-lawj, the name of an ancient 
law, existing prior to the time of Moses (Gen. 
xxviii. 8—12), by which, if a husband died 
without issue, leaving a widow, the brother of 
the dcc^sed, or the nearest male relation was 
bound to marry the widow, to give 1f> the first- 
born son the name of the deceased kinsman, to 
insert his name in the genealogical register, and 
to deliver into his possession the estate of the 
deceased. This peculiar law had its origin. 
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doubtless, in that strong desire of offspring, 
which was entertained by the Jewish nation. 
Moses was aware that the levirate law was in 
some respects pernicious, but when he recol- 
lected the feeling which was at the bottom of 
it, and the importance of that feeling being 
cherished, he did not think proper to abolish 
it. While, therefore, he did not withhold from 
it his sanction, and thought it proper to make 
it one of the prominent laws of the Jewish 
state, he reduced it within certain limits, and 
thereby lessened the injurious consequences as 
much as possible. He accordingly enacted, 
that whoever was unwilling to marry the wife 
of his deceased kinsman might decline to do 
so in the presence of judges, in case he would 
allow the woman the privilege of taking off his 
shoes, of spitting in his fice, and of addressing 
him with the discreditable salutation of unshod^ 
an appellation which, in effect, would be the 
same with stigmatising him as the destroyer of 
his father's hojise. — Dent, xxv. 5—1 0. The dis- 
grace which would be the consequence of such 
treatment from the widow was not so great 
that a person who was determined not to marry 
would not dare to encounter it. — liuth iv. 7, 8 ; 

f att. xxii. 23-28; Jahn's Dih. Antiq. part.l, 
ap. X., s. 157. 

The same custom or law prevails in some 
parts of India. — Elliot's Asiatic Researches^ 
vol. iii., p. 35. 

Levitioal degrees, degrees of kindred within 
which persons are prohibited to marry. They 
are set forth in the eighteenth chapter of Levi- 
ticus. 

Levy [[fr. leva, Lat.^, the act of raising money 
or men. 

Lewdness, lustful licentiousness ; an offence 
against the public economy, when of an open 
and notorious character ; as . by frequenting 
houses of ill-fame, which is an indictable of- 
fence, or by some grossly scandalous and public 
indecency, for which the punishment at common 
law is fine and imprisonment. 

Lex, law. In the Eoman law it was a reso- 
lution adopted by the whole Roman populus 
(Patricians and Plebeians) in the comitia^ on 
the motion of a magistrate of senatorial rank, 
as a consul, a pmtor, or a dictator. 

Lex cequitate gaudet ; appetit perfectum ; est 
norma recti. — Jenk, Cent. 36. — (Law rejoices 
in equity ; it covets perfection ; it is the rule 
of right.) 

Lex aliquando sequitur eequitatem. — 3 Wils, 
119. — (Law sometimes follows equity.) 

Lex amissa, one who is an infamous, per- 
jured, or outlawed person. — Braxit. 1. 4, c. xix., 
p. 2* 

■ Lex AnglicB est lex misericordicB, — 2 Inst, 
315. — (The law of England is a law of mercy.) 

LexAnglicenonpatiturabsurdum. — 9 Co. 22, 
(The law of England suffers not, an absurdity.) 


Lex Angliee nunquam matris sed semper palris 
conditionem imitari partum judicat. — Co. Littf 
123. — (The law of England rules that the off- 
spring dial! always follow the condition of the 
fatlier ; never that of the mother.) 

Lex AnglicB nunquoitn sine Barliamento 
mutari potest. — 2 Inst. 218. — (The law of 
England cannot be changed but by Parlia- 
ment.) 

Lex apostata, a thing contrary to law. 

Lex henefcialis ret consimili remedium pr<s- 
stat. — 2 Inst. 689. — (A beneficial law affords 
a remedy for a similar case.) • 

Lex Ibrehonia, the Brehon or Irish law, 
overthrown by King John. 

Lex Bretoise, the law of the ancient Britons, 
or Marches of Wales. 

Lex citius tolerare vidt privatum damnum 
quam publicum malum. — Co. Litt. 132. — (The 
law will more readily tolerate a private loss 
than a public evil.) 

Lex def cere non potest mjustitid exhibendd.-^ 
Co, Litt. 197. — (The law cannot be defective 
in dispensing justice.) 

Lex deraisnia, the proof of a thing which 
one denies to be done by him, where another 
affirms it ; defeating the assertion of his 
adversary, and showing it to be against 
rea8t>n or profitability ;#^thi8 was used among 
the old Romans, as well as the Normans. — 
Cowel, 

Lex dilationes semper exhorret.-^2 Inst. 240. 
(The law always abhors delays.) 

Lex est ab xEterno. — Jenk. Cent. 34. — (Law 
is from the Eternal.) 

Lex est anima regis, et rex est anima legis*—^ 
(The law is the soul of the King; and the 
King is the soul of the law.) 

Lex est dictamen rationis. — Jenk. Cent. 117. 
(Law is the dictate of reason.) 

Jjex est exercitus judicum tutissimus ductor,-^ 

2 List. 526. — (The law is the safest leader of 
the army of judges.) 

Lex est ratio summa^ quae juhet quae aunt 
utilia et necessaria, et contraria •prohibet.—^COf 
Litt, 319 b. — (Law is the highest reason, which 
commands those things which are usefol and 
necessary, and forbids what is contrary thereto.) 

Lex est sanctio sancta^ jubens honesta^ et pro-^ 
hibens contraria. — 2 Inst. 587. — (Law is a 
sacred sanction, commanding what is honors 
able, and forbidding the contrary.) 

Lex est tutissima cassis ; sub clypeo legis nemo^ 
decipitur. — 2 Inst. 56. — (Law is the safest hdir 
met; under the shield of the law none is de-’ 
ceived.) 

Lex et consuetudo Parliamenti : ista lex eet 
ab omnibus queer enda^ d multis ignorata^ M 
paucis cognita. — Co. Litt, 11 5.— (Tho lav^ iind' 
custom of Parliament : this law is sougl^ bj 
all, unknown to many, known to few.), ,, ‘ 

Lex fingitvM 9^ 
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(The law makes use of a fiction where equity 
subsists.) 

Lex fori, the law of the place of action. 

It is universally admitted and established, 
that the forms of remedies, and the modes of 
proceeding, and the execution of judgments, 
are to be regulated solely and exclusively by 
the laws of the place where the action is insti- 
tuted ; or, as the civilians uniformly express it, 
according to the lex fori. 

Lord Brougham, in Don v. Lipphiann^ 5 Clark 
and Fin. 1, remarked thus on this subject : — 
* The law on this point is well settled in this 
country, where this distinction is properly 
taken, that whatever relates to the remedy to 
be enforced must be detenniricd by the lex fori^ 
the law of the countiy to the tribunals of 
which the appeal is made. This rule is clearly 
laid down in the British Linen Company v. 
Drummond^ 10 Barn, and C. 903; De la Vega 
V. Vianna^ 1 Barn, and A. 284 ; and in IJuber 
V. Steiner^ 2 Scott, 304 ; 1 Hodges, 206 ; 2 
Bing. N. C. 202 ; 2 Dowl. P. C. 781 ; and 4 
Moore and Scott, 328 ; though the reveivso had 
previously been recognised in Williams v. 
Jones ^ 13 East, 439. Then, assuming that to 
be the settled rule, the only question in the 
case would be, whether the law now to be en- 
forced is the law whit^ii relates to tlie contract 
itself, or to the remedy. When both the 
parties reside in the country where the act is 
done, they look of course to the law of the 
country in which they reside. The contract 
being silent as to the law by which it is to be 
governed, nothing is more likely than that the 
lex loci contractus should be considered at the 
time the rale ; for the parties would not suji- 
ose that the contract might afterwards come 
efore the tribunals of a foreign country. But 
it is otherwise when the remedy actually 
comes to be enforced. The parties do not 
necessarily look to the remedy when they 
make the contract. They bind themselves to 
do what the law they live under requires ; but 
as they bind themselves generally, it may be 
taken as if they. had contemplated the possi- 
bility of enforcing it in another country. That 
is the lowest ground upon which to place the 
case. The inconveniences of pursuing a dif- 
ferent course are manifest. Not only the prin- 
ciples of the law, but the known course of the 
courts, render it necessary that the rules of 
precedent should be adopted, and that the 
parties should take the law as they find it when 
they come to enforce their contract. It is true, 
that there maybe no difficulty in knowing the 
law of the place of the contract, while there 
may be a great difficulty in knowing that of 
the place of the remedy. But that is no answer 
to the rule. The distinction which exists as to 
the principle of applying t^e remedy exists 
with even greater fi>rce as to the practice of the 


courts where the remedy is to be enforced. 
No one can say that, because the contract has 
been made abroad, the form of action kno'wn 
in the foreign court must be pursued in the 
courts where the contract is to be enforced, or 
the other preliminary proceedings of those 
courts must be adopted, or that the rules of 
pleading, or the curial practice of the foreign 
country, must necessarily be followed. No one 
will assert, that before the jury-court in Scot- 
land, the, English creditor of a domiciled 
Scotchman would have the right to call for a 
trial of the case by jury ; or, take the converse, 
that a Scotchman might I’efiise the intervention 
of a jury here, and insist on having the case 
tried, as in Scotland, by the judge only. No 
one will contend in terms, that the foreign rules 
of evidence should guide us in such cases ; and 
yet it is not so easy to avoid that principle in 
practice, if you once admit, that though the 
remedy is to be enforced in one country, it is 
to be enforced according to the laws which 
govern another country.’ 

The doctrine of the common law is so fully 
established on this point, that it would be use- 
less to do more than to state the universal 
principle which it has promulgated ; that is ^ 
say, that, in regard to the merits and rights 
involved in actions, the law of the place where 
they originated is to govern. But the forms of 
remedies and the order of judicial proceedings 
are to be according to the law of the place 
where the action is instituted, without any 
regavd to the domicile of the parties, the origin 
of the right, or the country of the act. — Storfs 
Confl. of LawSy 808. 

Lex hostilia de fortis, a Eoman law, which 
provided that a prosecution for theft might be 
carried on without the owner’s intervention.— 
4 Step. Com. 201. 

Lex intendit vicinum vicini facta scire. — Co. 
Litt. 78. — (The law presumes one neighbor 
to know the actions of another.) 

Lex judicat de rebus necessarib faciendis 
quasi reJjisd factis. — (The law judges of things 
which must necessarily be done, as if actually 
done.) 

Lex judicialis, an ordeal. 

Lex Julia uugestatis, a law promulgated 
by Augustus Coesar among the Romans, com- 
prehending all the ancient laws that had before 
been enacted to punish transgressors against 
the state. — 4 Step. Com. 234, 

Lex loci contractus {the law of the place of 
the contract). Generally speaking, the validity 
of a contract is decided by the law of the place 
where it is made. If valid there, it is, by the 
general law of nations {jure gentium)^ held valid 
everywhere, by the tacit or impliea consent of 
the parties. The rule is founded, not merely 
in the convenience, but in the necessities of 
nations; for otherwise it would be imprac- 
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ticable for them to carry on an extensive inter- 
course and commerce with each other. The 
whole system of agencies, of purchases and 
sales, of mutual credits, and of transfers of 
negotiable instruments, rests on this founda- 
tion ; and the nation which should refuse to 
acknowledge the common principles, would 
soon find its whole commercial intercourse re- 
duced to a stiitc like that in which it now 
exists among savage tribes, among the bar- 
barous nations of Sumatra, and among other 
portions of Asia washed by the Pacific. 

The same rule applies to the invalidity 
of contracts ; if void or illegal by the law 
of the place of the contract, they are gene- 
rally held void and illegal everywhere. This 
would seem to be a principle derived from the 
very elements of natural justice. The code 
has expounded it in strong terms : Nullum 
enim pactimij nullam conventionem, nullum con- 
tractunif inter eos videri volunms suhseciitum^ 
qui contrahunt le.ge contrahere jirohiheute (1. i. 
tit. 14, 1. 5). If void in its origin, it seems 
difficult to find any principle upon which any 
subsequent validity can be given to it in any 
other country. But there is an exception to 
the rule as to the universal validity of contracts, 
which is, that no nation is bound to recognise 
or enforce any contracts which arc injurious to 
its own interests, or to those of its own sub- 
jects. ' • 

A few cases may serve to illustrate the ex- 
ceptions under each of the foregoing heads : — 

First, contracts which are in evasion or 
fraud of the laws of a particular country. 

The second class of excepted contracts com- 
prehends those against good morals, or religion, 
or public rights. 

The next class of excepted contracts com- 
prehends those which are opposed to the na- 
tional policy and institutions. 

H Another rule, naturally flowing from or 
rather illustrative of that already stated re- 
specting the validity of contracts is, that all the 
formalities, proofs, or authentications of them, 
which are required by the lex loet, are indis- 
pensable to their validity everywhere else. 

Another rule, illustrative of the same general 
principle, is that the law of the place of the 
contract is to govern, as to the nature, the 
obligation, and the interpretation of the con- 
tract — 

First, as to the nature of the contract, by 
which is meant those qualities which properly 
belong to it, and by law or custom always ac- 
company it, or inhere in it. Foreign jurists 
are accustomed to call such qualities naturalia 
contracti^s. 

Secondly, the obligation of the contract, 
which, though often confounded with, is dis- 
tinguishable from its nature. The obli^tion 
of a contract is the duty to perform it, what- 


ever may be its nature. It may be a moral 
obligation, or a legal obligation, or both. But 
when we speak of obligation generally, we 
mean legal obligation; that is, the right to 
performance which the law confers on one 
party, and the corresponding duty of perform- 
ance to which it binds the other. This is what 
the French jurists call le lien du contrat (the 
legal tie of the contract) onus conventionis^ and 
what the civilians generally call vinculum juris 
or vinculum obligatio?iis. The Institutes of 
Justinian have thus defined it: Ohligatio est 
juris vinculum^ quo necessitate adstringimur 
alienjus rei solvendce secundum nostros civitatis 
jura (1. 3, t. 14). A contract may, in its na- 
ture, be purely voluntary, and possess no l^al 
obligation. It may be a mere naked agreement 
{imdum pactuni). It may possess a legal obli- 
gation ; but the laws may limit the extent and 
force of that obligation in personam^ or in rem. 
It may bind the party personally, but not bind 
his estate; or it may bind his estate, and not 
bind his per.son. The obligation may be limited 
in its operation or duration ; or it may be revo- 
cable or dissoluble in certain future events, or 
under peculiar circumstances. 

Thirdly, the interpretation of contracts. 
Upon this subject there would scarcely seem 
to be any room for doutft or disputation. There 
arc certain general I’ules of interpretation, re- 
cognised by all nations, which form the basis 
of all reasoning on the subject of contracts. 
The object is, to ascertain the real intention of 
the parties in their stijmlations ; and when the 
latter are silent or ambiguous, to ascertain what 
is the true sense of the words used, and what 
ought to be implied, in order to give them their 
true and full effect. The primary rule in all 
expositions of this sort, is that of common sense, 
so well expressed in the Digest — In conven- 
tionibus contrahentium voluntas potius quam 
verba spectari placuit (1. 50, tit. 16, 1. 219). 
But in many cases the words used in coutracte 
have different meanings attached to them in 
different places, by law or by custom; and 
where the words arc in themselves obscure or 
ambiguous, custom and usage in a particular 
place may give them an exact and appropriate 
meaning. Hence, the rule has found admission 
into almost all, if not into all, systems of juris- 
prudence, that if the full and entire intention 
of the parties do not appear from the words of 
the contract, and if it can be interpreted by 
any custom or usage of the place where it is 
made, that course is to be adopted. 

The general rule is, that a defence or dis-* 
charge good by the law of the place where iihe 
contract is made or is to be performed ia to 
be held of equal validity in every Other place 
where the question may come to bo lita^ted. 

The converse doctrine is equally well estab- 
lished, viz. that the discharge of a contract by 
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the law of a place where the contract was not 
made or not to be performed will not be a 
discharge of it in any other country. — Storjf 8 
Conft. of LawSj c. viii. 

Lax loci rei sitSB {the Imv of the place where 
the thing is situate). It is sometimes also called 
lex siths. As to real or immoveable pro- 
perty, the general rule of the common law is, 
that the laws of the place where such property 
is situate exclusively govern in respect to the 
rights of the j)artics, the modes of transfer, and 
the solemnities which should accompany them. 
The title, therefore, to real property can be 
acquired, passed, and lost only according to the 
lex loci rei sitae. — Story's Gonjl. of Laws^ 
s. 424. See also Westlake on Private Inter- 
national Law. 

Lex mercatoria, the mercantile law, or 
general body of European usages in commercial 
matters. 

Lex necessitatis est lex temporis, i. e. instantis. 
Hob. 159. — (The law of necessity is the law of 
the time, that is, of the moment.) 

Lex neminem cogit ad eana sen inutilia pera- 
genda. — 5 Co. 21. — (The law forces no one to 
.do vain or useless things.) 

Lex nemini operatur iniquum ; nemini facit 
injuriani. — Jenk. Cent. 22. — (The law works 
harm to no one; does .injury to no one.) 

Ijex nil facit frustra ; nil jnbet frustra . — 
3 Buis. 279; Jenk. Cent. 17. — (The law does 
nothing vainly ; commands nothing vainly.) 

Lex non scripta, the unwritten or common 
law, which includes general and particular 
customs, and particular local laws. 

Lex non a rege est violanda. — Jenk, Cent. 7. 
(The law is not to be violated by the king.) 

Lex non cogit ad impossibilia. — Hob. 9G.— 
(The law forces not to impos.sibilities.) 

luCx non curat de minimis. — Hob. 88. — (The 
law cares not about trifles.) 

Lex non deficit in justitid exhibendd. — Jenk. 
Cent. ^1. — (The law is not defective in admi- 
nistering justice.) 

I^ex non favet delicatorum votis. — 9 Co. 58. 
(The law favors i^ot the wi.shes of the dainty.) 

Lex non intendit aliquid impossibile. — 12 Co. 
89. — (The law intends not anything impossible.) 

Lex non patitur fractiones et divisiones statu- 
torum. — 1 Co. 87. — (The law suffers no frac- 
tions and divisions of statutes.) 

Tjex non proecipit inutilia^ quia inutilis labor 
stultus. — Co. Litt. 197. — (The law commands 
not useless things, because useless labor is 
foolish.) 

Lex non requirit verificari quod apparet 
curiee . — ^9 Co. 54. — (The law does not require 
that that which is apparent to the court should 
be proved.) 

Lex plus laudatur quando rations probatur. 
Litt, JEpil. — (The law is mor#. praised, when it 
^ approved by reason.) 


For Lord Coke declares, ‘that the law is 
unknown to him that knoweth not the reason 
thereof; and that the known certainty of the 
law is the safety of all.’ — 1 Inst. Hpil. 

Lexprospicit non respicit. — Jenk, Cent. 284. 
(The law looks forward, not backward.) 

Lex punit mendacium. — Jenk. Cent, 15. — 
(The law punishes a lie.) 

Lex rejicit superjlua^ pugnantia, incongrua. 
Jenk. Cent. 133. — (The law rejects superfluous, 
contradictory, and incongruous things.) 

Lex reprobat moram. — Jenk. Cent, 35.— 
(The law dislikes delay.) 

Lex sacramentalis, purgation by oath. 

Lex scripta, the written or statute law. 

Lex scripta si cesset, id custodirn oportet quod 
moribus et consuetudine inductum est ; et si qua 
in re hoc defecerit, tunc id quod proximum et 
consequens ei est ; et si id non appareat^ tunc 
jits quo urbs Romana utitur servari oportet . — 
7 Co. 19. — (If the written law be silent, that 
which is drawn from manners and custom ought 
to be observed ; and if that is in any matter 
defective, then that which is next and analo- 
gous to it ; and if that does not appear, then 
the law which Rome used should be followed.) 

Lex semper dabit remedium. — (The law will 
always give a remedy.) 

Lex semper intendit quod convenit rationi.-— 
Co. Litt. 78. — (The law always intends what 
is agi’ceable to reason.) 

Lex spectat natures ordinem. — Co. Litt, 197. 
(The law regards the order of nature.) 

Lex succurrit ignoranti. — Jenk. 15. — (The 
law assists the ignorant.) 

Lex uno ore omnes alloquitur. — 2 Inst. 184. 
(The law speaks to all with the same mouth.) 

Lex talionis, the law of rebiliation. The 
law of retaliation was common among all 
ancient nations, and was, in truth, the most 
efficacious means of protecting a person from 
injuries ; but, in progress of time, when feelings 
and manners had assumed a milder tone, causro 
which originated from one person’s receiving 
bodily injuries from another were brought into 
the common civil courts on the footing of other 
causes, and the punishment to be inflicted upon 
the aggressor, or thont'satisfaction in any oAer 
way to be rendered to the injured party, 
was left entirely to the person who sat as 
judge. 

The arguments which have been used against 
the expediency and propriety of the Jus talionis 
are of no great weight. For instance, it has 
been said that this system of retaliation increased 
the number of injured and mutilated persons 
in the community, when, on the contrary, it 
probably diminished it, as a person would na- 
turally be cautious how he inflicted wounds oh 
the body of another, when he was fully aw^e 
of what might be the consequences to himself. 
Another objection is, that it would be very 
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difficult) or altogether impossible) to requite 
upon the original aggressor just as much and 
no more than had been suffered by the injured 
party. But the answer is, if from any circum- 
stances he should suffer more, all he has to do 
is to attribute it to himself, and to consider it 
as what he might naturally have expected. — 
JahrCs Bib. Antiq. p. 2, c. iii., s. 256. 

Lex terrse, the law and custom of the land. 
Lex WaUensica, the Welsh law. 

Ley, or Loi) law ; the oath with compurga- 
tors ; also, a meadow. 

Ley gager, a wager of law ; one who com- 
mences a lawsuit. 

Leyerwite, a fine fornjerly paid for adultery 
or fornication. 

Leze-majesty, an offence against sovereign 
power; treason; rebellion. 

Liard, a farthing. 

Libel [fr. tibellus, Lat ; libelle^ ^ satire; 
defamatory writing ; a lampoon. All contume- 
lious matter that tends to degrade a man in the 
opinion of his neighbors, or to make him ridi- 
culous, will amount, when conveyed in writing, 
or by picture, effigy, or the like, to libel. The 
term also legally includes such writings as are 
of a blasphemous, treasonable, seditious, or 
imnK)ral kind. — 3 Hall. Const. Hist. p. 167. 

The author as well as the publisher of a writ- 
ten calumny is liable to an action, and is also 
punishable, although it do not impute any in- 
dictable offence, but merely tends to disgrace, 
ridicule, or bring into contempt the person 
caluminated, e. g. by imputing hypocrisy or 
want of proper feeling, or rudeness to females, 
and still more if it impute fornication, swind- 
ling, or any other deviation from moral recti- 
tude or principle ; unless indeed it was written 
and published on a lawful occasion, as in bond 
fide giving a fair character to a servant, or in 
making a confidential communication, which is 
primd facie legal, though proof of express malice 
will defeat that defence ; or was a correct report 
of a trial or proceeding, where both plaintiff 
and defendant may be supposed to have been 
before the court. Such a report, as a general 
rule, is justifiable, but report of an ex 
parte proceeding, or mat^^pirelating to a third 
person not before the court, is not. — 2 Russ. 
Chan. Rep. 607; 3 Barn, and Aid. 702. The 
1 Win. IV. c. 73, by requiring proprietors of 
newspapers to find sureties, affords some protec- 
tion against libels therein. Sending a libel pri- 
vately to the person libelled, as tending to ex- 
cite him to a breach of the peace, is indictable ; 
but without some publication to a third person, 
no action could be sustained. But the printing > 
of a libel is of itself evidence of a publication, 
because the compositor and persons employed in 
printing must be presumed to have read it ; and 
the sending a letter by post to a^ third, person, 
and proof that the. seal has been broken, and 


proof of defendant’s handwriting, is presump- 
tive evidence of publication to the third person. 
J ustification of a libel imputing felony must be 
established by similar proof of the offence as 
upon an indictment, and may be proved under 
the plea of not guilty., but it is advisable to plead 
a- justification. — 1 Chit. Gen. Brae. p. 43 a. 

By 6 & 7 Viet. c. 96, for amending the law 
respecting defamatory words and libels, it is 
provided that in pleading to any indictment or 
information fora defamatory libel, the defendant 
may, by way of defence, allege the truth of the 
matters charged, and further, that it was for 
the public benefit that the matters charged 
should be published, showing the particular 
fact or facts by reason whereof it was for the 
public benefit, and that if after such plea the 
defendant shall be convicted, it shall be com- 
jictent to the court, in pronouncing sentence, 
to consider whether the guilt of the defendant 
is aggravated or mitigated by the plea and the 
evidence thereon. The same act also contains 
provisions intended to relieve editors and pro- 
prietors of newspapers, or other periodical 
publications, from the hardship to which they 
were subject under the former law, in being 
held liable absolutely, and without qualification, 
for all libels therein inserted, though inserted 
without their knowledge. These enactments 
are, first, that in an action for a libel of this 
description, it shall be competent to the defend- 
jint to plead that it was inserted without actual 
malice, and without gross negligencej and that 
before the oommencement of the action, or at 
the earliest opportunity afterwards, he inserted 
in the same publication a full apology (or if the 
publication should be ordinarily published at 
intervals exceeding a week, had offered" to 
publish the apology in any newspaper or perio- 
dical publication, to bo selected by the plaintiff), 
and the defendant sliall, upon such plea, be at 
liberty to pay into court a sum of money, by 
way of amends for the injury sustained. And 
as regards an indictment or information for such 
a libel, that it shall be competent to defendant 
to prove that the publication was without his 
authority, consent, or knowledge, and did not 
arise from want of due care and caution on his 
part. The sUitutc further enacts, that in all* in- 
dictments or informations for libel by a private 
prosecutor, if judginent be given for the de- 
fendant, he shall be entitled to recover from the 
prosecutor his costs ; and if it be given against 
him, upon a special plea, he shall be liable to 
pay the prosecutor the costs occasioned by such 
plea; and, nmreover, that every person con- 
victed of maliciously publishing a defiiSStltot'y' 
libel, knowing the same to be fiilse, be 
. liable to impisonmept for a term not exceeding' 
two years in the common gaol or house of 
correction, an4 to>pay such fine as thO <^urt 
shall award, and to the like punishment, even^ 
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where the aggravation of wilful falsehood ^all 
not exist, but with reduction of the limit of 
imprisonment, in that case, to one year. The 
act also contains a provision which applies to 
every action for defamation, whether oral or 
written, viz. that it shall be lawful for the 
defendant (after notice in writing of his inten- 
tion so to do, duly given to the plaintiff at 
the time of pleading) to give in evidence, in 
mitigation of damages, that he made or offered 
an apology to the plaintiff before the com- 
mencement of the action, or as soon afterwards 
as he had- an opportunity, in case the action 
had been commenced before an opportunity 
could be found. 

JJy 8 & 9 Viet. c. 85, it is enacted, that if 
any person shall publish, or shaft threaten to 
publish any libel, or directly or indirectly pro- 
pose to abstain fi’om printing or publishing, or 
offer to prevent the printing or publishing of 
any matter touching any person, with intent 
to extort any money, security for moiiey, or 
valuable thing, from such person, or any other ; 
or with intent to induce any person to confer 
or procure any appointment or office of profit 
or trust, he Ifehall be liable to imprisonment, 
with or without hard labor, for a term not 
exceeding three years. See 2 Seliv. Nisi 
PriuSy 1049. 

A law of the Twelve Tables inflicted very 
severe pimishment on those who composed de- 
famatory writings against any person. — Cic. de 
Re Puh. iv. 10; Arnob. iv. 151. Puring the 
later times of the republic the law appears to 
have been suspended, for Tacitus (Ana. i. 72) 
Bays, that previous to the time of Augustus 
libels had never been legally punished, and 
that Augustus, provoked by the audacity with 
which Cassius Severus brought into disrepute 
the most illustrious persons of the age, ordained, 
by a lex mojestatisj that the authors of lihelli 
famosi should be brought to trial. On this 
occasion, Augustus, who was informed of the 
existence of several such works, had a search 
made at Rome by the ^diles, and in other 
places by the locp,l magistrates, and ordered the 
libels to be burned ; some of the authors were 
subjected to punishment. — Dion. Cass. Ivi. 27. 
A law quoted by Ulpian (^Dig. 47, tit. 10, s. 5), 
ordained that the author of a libellus furnosus 
should be intestabilis ; and during the later 
period of thp empire we find that capital 
punishment was not only inflicted upon the 
author, but upon those persons in whose posr 
session a libellus famosus was found, or who did 
not destroy it so soon as it came into thpir 
hands^t-Cod, ix. tit. 36 ; Smith's Diet, pf Antiq. 

In tjie spiritual court a libel is the declaration 
or written charges on the plaintiff’s bphalf, in 
the. civil litigation. It consists of three parts;-— 

(1) The xnfl^or proposition, which shows a 
just cause of the petition. (2) The narrationi 


or minor proposition. (3) The conclusion or 
conclusive petition, which conjoins both pro- 
positions. 

In the Scotch law it is the source of com- 
plaint or ground of the charge, on which either 
a civil action or criminal prosecution tiikes 
place. 

Libellant, the suitor plaintiff who files a 
libel in an ecclesiastical or admiralty case. 

Libellee, the suitor defendant against whom 
a libel has been filed. 

Libelli famosi, scurrilous pamphlets or 
libels. 

Libellus conventionis, the statement of a 
plaintifTs claim in a petition presented to the 
magistrate, who dire^ed an officer to deliver 
it to the defendant. — Civ. Law. 

Liber assisarum, the book of assizes or 
pleas of the Crown, being the fifth part of the 
year-books. 

Liber feudorum, a code of the feudal law, 
compiled by direction of the Emperor Frede- 
rick Barbarossa, and publisliod at Milan, A D. 
1170 . 

Liber homo, a freeman. 

Liber judicialis of Alfred, Alfred’s dome- 
book, which see. 

Liber niger dom'&s regis {the black ^ook 
of the King's househohT)^ the title of a book in 
which there is an account of the household 
establishment of King Edward IV. and of the 
several musicians retained in his service, as 
well for his private amusement as for the 
service in his chapel. — Kncgc. Lond. 

Liber taurus, a free bull. — Norf. IG Kdw. /. 

Libera, a livery or delivery of so much corn 
or grass to .a customary tenant, who cut down 
or prepared the said gi'ass or corn, and 
received some part or small portion of it as a 
rcAvard or gratuity. — Cowel. 

Libera batella, a free boat, a right of fishing. 

Libera chasea habenda, a judicial writ 
granted to a pei‘.sori for a free chase belonging 
to his manor, after proof made by inquiry of a 
jury that the sfipie of right belongs to him. 

Libera piscaria, a free fishery. 

Libera wara, a free measure of ground. 

Liberam legemfljmttere, to lose one's free 
law (called the villainous judgment), to become 
discredited or disabled as juror and witness, to 
forfeit goods and chattels and lands for life, 
to have those lands wasted, houses razed, 
trees rooted up, and one’s body conunitted to 
prison. It was anciently pronounced against 
conspirators, but is now disused, the punish- 
ment substituted being fine a^i^l imprison- 
ment. — Hawk. P. C. 61, c. Ixxii., s. 9 ; 3 
Instit. ^'2,1. 

Liberata pepunia non liberal ojferente^.-^Co. 
Litt, 207. — (Money being restored, does not 
set free the party offering.) 

Liberate, a ‘writ that lay for the payment 
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of a yearly pension or other sum of money, 
granted under tj^e Great Seal, and addressed 
to the treasurer and chamberlain of tlie Ex- 
chequer. Also a writ to the sheriff for the 
delivery of possession of lands and goods 
extended or taken upon the forfeiture of a 
recognizance. Also a writ issuing out of 
Chancery, directed to a gaoler, for delivery of 
a prisoner that has put in bail for his appear- 
ance. — F. F. B. 432. 

Liberatio, money, meat, drink, clothes, &c. 
yearly given and delivered by the "'lord to his 
domestic servants. — Blount. 

Liberation, payment. — Civ. Law. 

Libertas ecolesiastica, church liberty, or 
ecclesiastical immunity. 

Libertas est naturalis facultas ejus quod 
cuique facere libetj nisi quod de jure aut vi 
prohibetur. — Co. Litt. 116. — (Liberty is that 
natural faculty which permits everyone to do 
anything he pleases except that which is 
restrained by law or force.) 

libertas est res inestimahilis. — Jenk. Cent. 
52. — (Liberty is an inestimable thing.) 

Libertate probanda, an ancient writ which 
lay for such as being demanded for villeins, 
offered to prove themselves free ; addressed to 
the sheriff that he should take security from 
them for the proof of their freedom before the 
justices of assize, and that in the meantime 
they should be unmolested,— N. B. 77. 

Libertates regales ad corona?n spectantes ex 
concessions regum a corona exierunt. — 2 Inst. 
496. — (Royal franchises relating to the Crown, 
have emanated from the Crown by grant of 
kings.) 

Libertatibus 4tllocandis, a writ lying for 
a citizen or burgess, impleaded contrary to his 
liberty, to have his privilege allowed. — Reg. 
Grig. 262. ^ 

Libertatibus exigendis in itinere, an an- 
cient writ whereby the king commanded the 
justices in eyre to admit of an attorney for 
the defence of another’s liberty. — Reg. Grig. 
19. 

Liberticide, a destroyer of liberty. 

Liberties, privileged districts exempt from 
the sheriff’s jurisdiction*' Sec 13 & 14 Viet. 
c. 105, and Non omittas. 

Libertinum ingratum leges civiles in pristinum 
servitutem redigant ; sed leges Anglice semel 
manumissum semper libemimjudicant, — Co. Litt. 
137. — (The civil laws reduce an ungratelul 
freedman to his original slavery, but the laws 
of England regard a man once manumitted as 
ever after free.) 

Liberty, a franchise, being a royal privilege, 
or a branch of the Crown’s prerogative, sub- 
sisting in the hands of a subject, as a libei'ty to 
hold pleas in a court of one’s own. 

Also, generally, a state of freedom, as contra- 
distinguished from slavery, the power to act, 


no law restraining it, or a right over one’s 
actions, subject, however, to the will of God, 
i. e. piety and to one’s duty towards mankind. 
It is of various kinds. 

(1) Natural liberty — a state of exemption 
from the control of others, and from positive 
laws and institutions of social life. 

(2) Civil liberty— the security from' the 
arbitrary will of others, which is afforded by 
the laws. 

(3) Political liberty— a more extended civil 
liberty, being the freedom of a nation or a 
state from all unjust abridgment of its rights 
and independence by another nation. 

(4) Religious liberty, or liberty of conscience 

— the free right of adopting and enjoying 
opinions on religious subjects, and of being 
allowed to worship the Supreme Being accord* 
ing to the dictates of conscience, imfetterCd by 
external control. . 

(5) Liberty of the press— the free power of 
publishing eveiy thing, subject, however, to 
punishment for publishing what is mischievous 
to the public morals, or injurious to individuals. 

(6) Liberty of speech — the right of speaking 
facts and expressing opinions. 

Liberty of the rules, a privilege to go out 
of the Elect and Marshalca prisons within cer- 
tain limits and there «;eside. Abolished by 
5 ife 6 Viet. c. 22. 

Liberum tenementiun, a frank tenement or 

freehold, 

Liblac [ycnejiciunij Lat.], witchcraft, par- 
ticularly that kind which consisted in the 
compounding and administering of drugs and 
philtres. — Leg. Athel. 6. Wieland, in Gberon^ 
says ; — 

‘‘ Der Ritter steigt herabf und ungesdumt 
erscheinty 

‘ Ganz invcrlupptepi Shihl,5c/» trotzig sicker 
Freund '-r—Anc, Im^. Eng. 

Libracum, bewitching any person ; also a 
barbarous sacrifice. — -Leg. Athel. 6. 

Libra pensa, a potmd of money by weight. 

It was usual in former days, not only to sell 
the money, but to weigh i^; because many 
cities, lords, and bishops, having their mints, 
coined money, and often very bad t^o, lor 
which reason, though the pound consisted 
of 20 shillings, they weighed it, — Encyc, Lend. 

Librata terras, a poition of ground contain- 
ing four oxgangs, and every oxgang fourteen 
acres. 

This is the same with what in Scotland is 
called pound-land of old extent. 

Libripens, a scalesman. — Civ. Lawi 
License, or Licence [fr. liemtiay Lafftly, a 
grant of permission, a power or authori^ given 
to another to do some lawful act. It may he 
either written or verbal; when writtoi,,«the 
paper containing the authority is ca|M a 
license. 
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A license is necessary before doing many 
acts, as to found a church, to erect a park, to 
marry -without publication of banns, to a cor- 
poration to alien, &c., also to carry on various 
trades, and to practise any profession. 

Iiioensee, a person to whom a license has 
been granted. 

Licentiate, one who has license to practise 
any art or faculty. 

licentia concordandi, leave to agree the 
suit See Fine. 

Licentia loqnendi, an imparlance. 

Licentia surgendi, license to arise, which 
was a liberty or space of time anciently given 
by the court to a tenant to arise out of his bed, 
who was essoined de malo lecti in a real action ; 
and it was also the writ thereupon . — FletUy 
i. 6, c. X. 

licentia transfretandi, a writ or warrant 
directed to the keeper of the port of Dover, or 
other seaport, commanding him to let such 
persons pass over sea who have obtained the 
royal license thereunto. — Eeg, Orig. 193. 
Licet [Lat,], it is lawfu^ 

Licet diapositio de interesse future sit in- 
vtiliSf tamen potest fieri declaratio prcecedens 
qucB Bortiatur effectuniy interveniente novo actii. 
Bacon . — (Although a disposition of a future 
interest is void, yet precedent declaration 
can be made, which, a new act intervening, 
have an effect.) 

Licet ssepius requisitus [Lat.] {although 
often requested). 

Licita bene miscentur, formula nisi Juris 
obstet.-~^Bacon,T . — (Things permitted are pro- 
perly joined, unless the form of law oppose.) 

Licitation [fr. liceo, Lat., to set a price for 
sale]. The act of exposing to sale to the 
highest bidder. — Encyc. Lond. 

Licking of thumbs, a form by which bar- 
gains were completj^d. Obsolete. 

Lidford law, a sort of Lynch law, whereby 
a person was first punished and then tried. 

Liege [fr. ligCy Fr. ; ligio, bound by 

some feudal tenure ; subject. 

Liege homage, an acknowledgment which 
included fealty and the services consequent 
upon tt.-^2 Step. Com. 414. 

Liege-lord, sovereign ; superior lord. 

. Liegeman, a subject. 

Liege poustie, a state of health which gives 
a person lawful power of disposition by will. 

Lieger, or Leger, a resident ambassador. 
Lieges, or Liege people. Sec Liege. 

Lien [answering to the tacita hypotheca of 
the Civil Law], a right in one man to retain 
that which is in his possession belonging to 
another, until certain demands of the person 
in possession are satisfied. It is neither a Jus 
in re, nor a Jus ad rem^ i. e. it is not a right 
of property, in the thing itself, or a right of 
a^AiOn to tne t]^g itself. 


It is either particular y as a right to retain a 
thing for some charge or clqim growing out 
of, or connected with, the identical thing, or 
generaly as a right to retain a thing not only 
for such charges and claims ; but also for a 
general balance of accounts between the parties, 
in respect to other dealings of the lil^e nature. 

Particular liens may arise in various ways : 

(1), by an express contract; (2), by an im- 
plied contract, resulting from the usage of 
trade, or the manner of detding between parties; 
(3), by mere operation of law, from the relation 
and acts of the parties, independently of any 
contract. General liens, not being favored in 
law, must be maintained upon one of the two 
first grounds. 

The civil law derived its own liens, whether 
they were pledges or hypothecations, or simple 
privileges, from similar sources. 

The following is an analysis of the mode in 
which the law on this subject has been treated. 

(1) As to the manner and circumstances 
under which a lien may be acquired. 

To create a valid lien, it is essential that 
the person through whom or by whom it is 
acquired should himself either have the abso- 
lute ownership of the property, or at least a 
right to vest it ; for nemo plus Juris ad alium 
transjeire potesty quam ipse haberet. There 
must also be an actual or constructive posses- 
sion by the party asserting it, with the express 
or implied assent of the party against whom 
it is asserted. It must not be inconsistent 
with the express ternis, or the clear intent, of 
the contract. 

(2) The proper debts or claims to which a 
lien properly attaches. 

It attaches only to certain and liquidated 
demands, and not to those which sound only in 
damages, and can ascertained only through 
the intervention of a jury, unless, indeed, a 
special contract exists. The debt or demand 
for which the lien is asserted, must be due to 
the person claiming it in his own right, and 
not merely as the agent of a third person. It 
must also, in the absence of a special agree- 
ment, be a debt or demand due from the 
person for whose benefit the party is acting, 
and not from a third person, although the 
goods may be claimed through him. 

(3) How a lien may be waived or lost. 

It may be waived by any act or agreement 
between the parties, by which it is surrendered, 
or becomes inapplicable. A voluntary parting 
with the possession of the goods, will amount 
to a waiver or a surrender of a lien ; for as it 
is a right founded upon possesion, it must 
ordinarily determine when the possession ceases. 
There are exceptions in favor of trade, as that 
of a factor.— Cow/?. Jt. 261. But the lien 
may revive and re-attach, u^n the property 
coming again into the possession of the perwn 
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entitled to the lien, if it* so come as the pro-* 
perty of the same owner against whom his 
right exists, and no new intermediate equities 
have affected that right. 

(4) In what manner a lien may be enforced. 

There is, it seems, but a mere right of re- 
tainer, which may be used as a defence to an 
action for the recovery of the property, or as 
a matter of title or special property, to reclaim 
the property by action, if he have been unlaw- 
fully dispossessed of it. Sometimes a court of 
equity decrees a sale as a part of its own system 
of remedial justice ; and courts of admiralty are 
constantly in the habit 6f decreeing a sale to 
satisfy maritime liens, such as bottomry-bonds, 
seamen’s wages, repairs of foreign ships, salvage, 
and other claims of a kindred nature. The 
owner has a perfect right to dispose of the 
property, subject to the lien, and the person 
to whom he conveys it will have a perfect 
title to it, upon discharging the lien. Consult 
Paley on Agency ; 2 Selw, Nisi PriuSy 13G1 ; 
and Smith's Merc. Law. 

Equity follows the law, when a claim de- 
pending on the right of lien incidentally pre- 
sents itself for decision. There are, however, 
liens which, existing only in the contemplation 
of a court of equity, are therefore exclusively 
within its cognizance. Thus if an estate be 
mortgaged, and the mortgagor has sold suc- 
cessively various portions of the estate to dif- 
ferent purchasers, one of whom has paid the 
mortgage- debt, he will have a right to compel 
the other purchasers to contribute. So a joint 
purchaser has a lien upon the estate purchased 
for repairs which ho may have done. Where 
one of two joint tenants of a lease renews for 
the benefit of both, he will have a lien on the 
moiety of the other joint tenant for a half of 
the fines and expenses. Again, if a person, 
entitled to an estate, sUind by without inter- 
ference, whilst another innocently builds or 
makes improvements on the land, thinking 
that he has a title to it, the person making 
such improvements will be entitled to a com- 
pensation. A trustee is entitled to a lien upon 
the trust estate for his expenses so long as it 
remains trust estate, but an agent or other 
person employed by him has not.-r-See 2 Sp. 
Kq. Juris. 766—804, and the cases there cited. 

The doctrine of a vendor’s’ equitable lien 
for unpaid purchase-money is thus stated by 
Lord Eldon {Mackreth v. SymmonSy 15 Ves. 
329 (1808), and 1 White and Tudor's Lead. 
Cos. 194 — 222 and the notes): — Where the 
vendor conveys, without more, though the con- 
sideration is upon the face of the instrument 
expressed to be paid, and by a receipt endorsed 
upon the back, if it is the simple case of a 
conveyance, the money, or part of it, not 
being paid as between the vendor and the 
‘Ventiee, and persons claiming as volunteers 


upon the doctrine of this court, which, when 
it is settled, has the effect of a contract, though 
perhaps no actual contract has taken place, a 
lien shall prevail; in the one case, for die 
whole consideration ; in the other^ for that 
part of the money which was not paid. And 
this lien attaches if possession of the estate 
have been delivered to the purchaser, although 
there has been no conveyance of it to him. 
Should the vendor take ffom the purchaser a 
security for the unpaid purchase-money, the 
question arises whether the lien was intended 
to be reserved, or whether credit was exclu- 
sively given to the person from whom the 
security was taken. A mere personal security 
for the purchase-money, as a bond, a bill of 
exchange, or a promissory note, will not, with- 
out more, be sufficient evidence of the intention 
of the vendor to give credit exclusively to the 
purchaser, or to his security, so as to tf&e 
away the lien. 

Where an estate is conveyed, in conind^ration 
of an annuity, the vendor will have a lien upon 
the land for the annuity, although a bond or 
covenant is given to secure the payment of the 
annuity. An actual agreement, though b^ 
parol, to accept a security, and rely upon it 
alone, will, it seems, discharge the vendorfs 
lien for unpaid ptirchase-money. And if a 
vendor take a totally distinct and independent 
security for the unpaid purchase-money, it 
will then become a ca.se of substitution for tlie 
lien, instead of a credit given. 

If the purchase-money, or part of it; have 
btien paid, prematurely, before a conveyance, 
the vendee will have a lien upon the estate in 
the hands of the vendor, even, it seems, although 
he may have taken a security for his money. 

In the Scottish law, the doctrine of lien is 
known by the name of retentiony and that of 
set-off by the name of compensation. 

Lien of a Covenant. The commencement 
of a covenant stating the names of the cove- 
nantors and covenantees, and the character of 
the covenant, whether joint or several. 

Lieu [Fr. j, place, room ; jt is only used with 
in ; in lieUy instead of. — Rncyc. Land. 

Lieu conus, a castle, manor, or other noto- 
rious place, well known, and generally taken 
notice of by those who dwell about it.— 2 LJl. 
Abr. 641. 

Lieutenancy, commission of. See Com- 
mission OF Array. 

Lieutenant [fr. lieuy Fr.^ a place, and tenant^ 
holding], a deputy; locum tenens; one who 
acts by vicarious authority. 

Life [fr. lijiany Sax., to live], the animated 
state of living creatures, or the space of time 
that passes between their birth and their death. 

Life-annuity, an annual payment during 
the continuance of any given life or lives. 
See Annuity. 
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Life-assnranee, a transaction whereby a 
sum of money is secured to be paid upon the 
death of the person whose life is assured, or 
upon the failure of one out of two or more 
joint-lives. See Insurance. 

Life-estate, a freehold not of inheritance. 
It is either — 

(1) Conventional^ or expressly created by the 

act of the parties, which is either — 
(a) For one’s own life, or 
(/3) The life of another, par auter vie^ or 

(2) Legal, which is either— 

(o) Tenancy-in-tail after possibility of 
issue extinct. 

(/3) Courtesy of England. 

(y) Dower. — 2 Bl. Com. c. viii. 

Life-land, or Life-hold, land held on a lease 
for lives. 

Life-peerage. Letters patent, conferring the 
dignity of baron for life only, do not enable 
the grantee to sit and vote in the House of 
Lords, not even with the usual writ of sum- 
mons to the house.— of the Com-- 
mittee for Privileges, 22nd February, 1856. 

Life-rent, a rent paid for a term of life. 

Lig^n [fr. Her, Fr., to tie], a wreck con- 
sisting of goods sunk in the sea, but tied to a 
cork or buoy, in order that they may be found 
again. — 5 Hep. lOG. % 

Ligeance, the true and faithful obedience of 
a subject to his sovereign ; also the dominion 
and territory of a liege lord. 

Ligeantia est quasi legis essentia ; est vin- 
culum fidei. — Co. Litt. 129.- — (Allegiance is, 
as it were, the essence of law ; it is the chain 
of faith.) 

Ligeantia naturalis nullis clanstris coercetur, 
nullis metis refreenatur, nullis fmihus pr&niitur. 
7 Co. 10. — (Natural allegiance is restrained by 
no barriers, reined by no bounds^ compressed 
by no limits.) 

Ligeas, a liege. — -Old Records. 

Light, a right to have the access of the 
sun’s rays to one’s windows free from any 
obstruction. An uninterrupted enjoyment of 
light for twenty years constitutes, in every 
case, an absolute and indefeasible right to it, 
unless it shall appear that the enjoyment took 
place under some deed or written consent or 
agreement. — 2 IVm. IV. c. 71. See Gale on 
Basements by Willes. 

Light-house, a high building, at the top of 
wliich lights are hung to guide ships at sea. 
The power of erecting and maintaining them 
is a branch of the royal prerogative. The 
management of light-houses is now regulated 
by 17 & 18 Viet, c, 104, Part VI. ss. 339-416, 
and subject to the rights of persons having 
authority over local light-houses, is vested in 
the following bodies : — 

(1) As light-houses in, England, Wales, 
i^ersey, Guotiwey, Sark and Xlderney, and the 


adjacent seas and islands, and in Heligoland 
and Gibraltar, in the Trinity House. 

(2) In Scotland and the adjacent seas and 
islands, and in the Isle of Man, in the Com- 
missioners of Northern Light-houses. 

(3) In Ireland and the adjacent seas and 
islands, in the Dublin Corporation. 

The Statute also provides for the levy of 
light dues ; the construction and dues of now 
light-houses, the surrender of local light- 
houses, damage to lights, &c., and the pre- 
vention of f^se lights. See also 25 & 26 
Viet. c. 63, s. 43, et seq. By 17 & 18 Viet, 
c. 120, several statutes relating to light-houses 
are repealed. As to colonial light- houses, see 

18 & 19 Viet. c. 91. 

Lighting and Watching Acts, 3 & 4 Wm. 
IV. c. 90 ; 5 & 6 Wm. IV. c. 76 ; 7 Wm. IV. 
and 1 Viet. cc. 78 & 81 ; 18 & 19 Viet. c. 121 ; 

19 & 20 Viet. c. 69 ; 2 Step. Com. 679. 

Ligius, a person bound to another by a 

solemn tie or engagement ; now used to ex- 
press the relation of a subject to his sovereign. 

Lignagium, a right of cutting fuel in woods ; 
also a tribute or payment due for the same. 

Lignamina, timber ht for building. 

Ligula, a copy or transcript of a court-roll 
or deed. 

Liguritor, a flatterer ; perhaps a glutton. — 

Somner. 

Limitation, restriction or circumspection ; 
settling an estate or property ; a certain time 
allowed by a statute for litigation. 

It is essential, before commencing litigation, 
to be siitisfied whether the remedy ^out to be 
taken has or has not become barred by any 
Statute of LimiUition or by legal presumption. 

Statutes of Limitation have been correctly 
denominated Statutes of repose, and being all 
in pari materid, and passed with the same 
object, they should be liberally and beneficially 
expounded in furtherance of that object.— 
White V. Parnther, Knapp's Rep. 226. 

The principal reasons for the introduction of 
these statutes have been : first, as regards real 
property, alter upwards of forty years adverse 
possession, or even a shorter time, a person 
should, ujion every principle of justice, except 
in the ease of fraud, be quieted and rendered 
secure in his possession ; for, although his right, 
if tried within a reasonable time after his ob- 
taining possession, might have been proved by 
documents and evidence, sitch evidence, after so 
great a lapse of time, may have become alto- 
gether lost ; besides, a now succession of persons 
may have become the occupiers, by descent, or 
devise, or by alienation, and it would be unjust 
to require them to prove their title, impeached 
by a claimant who has slept so long on his legal 
rights, and who would sustain no just disap- 
pointment by being deprived of the means of 
pursuing so stale a demand ; second^ as regards 
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claims of a personal nature, as for supposed 
debts or damages^ the lapse of six years induces 
a presumption (upon which 21 Jac. I. c. 16, 
was founded) that the claim has been satisfied, 
and that the receipt or evidence, showing its 
satisfaction, has been lost ; or that the claim 
has been too weak to prosecute, or perhaps not 
worth it; thirdy as to assaults and batteriesy 
and verbal slandery proof of which usually de- 
pends upon doubtfiil and conflicting parol evi- 
dence, injured parties slumbering upon such 
wrongs for years, cannot be favored objects of 
the courts, since length of time tends to oblite- 
rate the injurious eftects arising from such eva- 
nescent causes; and fourthy oaUi justices y public 
officerSy and individuals acting under particular 
powers, inasmuch as their duties are arduous 
and sometimes perilous, and the construction of 
the statutes under which they act is fi-equently 
exceedingly nice and difiicult, they should be 
especially protected from actions frequently 
arising from errors in judgment being long kept 
hanging over their heads, until, perhaps, all 
evidence in support of their defence may have 
been lost. Tlie 5 & 6 Viet. c. 97, s. 5, enacts, 
that in all actions brought lor anything done 
in pursuance of any local or personal act, the 
period for bringing such action shall be limited 
to two years, or in case of continuing damage, 
to one year alter such damage shall have 
ceased. It repeals all enactments to the con- 
trary. And the 4th section provides that in 
all cases where a notice of action is reejuired, 
it shall be. given one calendar month before 
action. * 

If the statute once begin to run, it continues; 
and, if the cause of action were complete in a 
testator’s lifetime, then the statute begins and 
continues from that time, and not from his 
dcfith or the time of obtaining, the probate. — 
Hickman v. Walker y WilleSy 27. 

It seems that the day on which the cause of 
action accrued ought in general to be excluded 
in calculating the times of limitation under 
these statutes {Higgins v. McAdarUy 3 Young 
and t/. 1 & 16 : 1 Mon. and R. 300, note h'). 
And as to the expiration (the statutes requiring 
the action to be brought within the limited 
time), the writ, or process, at least should be 
issued upon the last day of the time limited, 
exclusive of the day on which the cause of 
action accrued. 

There is no cause of action till the claimant 
can legally stiCy and till there be some person in 
existence who can assert it, and also a person to 
be sued ; and therefore, where the payee of a 
bill, at the time it fell due, was dead, it was 
held that the statute did not begin to nm until 
letters of administration to his estate had been 
obtained {Douglas v. Forresty 4 Bing, 686) ; 
but as regards chattels realy process for their re- 
covery, must be commenced within the limited 


time^ without regard to the date of the letters of 
administration ; and in cases of the reversal of 
judgment or outlawry in any personal actiony 
the plaintiff, or his heirs, executors, or adminis- 
trators, may commence de novo within a year 
afterwardSy but not after ; .and also as to actions 
against persons beyond ^ sea,' they may be 
brought at any time within six years after their 
return. 

No verbal acknowledgment of a debt (ex- 
cepting it has been so substantial an admission 
as a part payment) is sufficient to prevent the 
operation of the statutes {Benest v. Bipony 
Knapp's Rep. 60). By 9 Geo. IV. c. 14, s. 1, 
in actions of debt, or on the case grounded 
upon any simple contract, no acknowledgment 
or promise by words only shall be deemed 
sufficient evidence of a new or continuing con- 
tract whereby to take any case out of the 
operation of 21 Jac. I. c. 16, unless such ac- 
knowledgment or promise be contained in 
some writing, to be signed by the party to be 
chargeable thereby; or by his agent duly 
authorized (19 & 20 Viet. c. 97, s. 13) ; and 
where there are two or more joint-contractors, 
no such joint-contractor shall be chargeable, in 
respect only of the written acknowledgment of 
the other. By 19 & 20 Viet. c. 97, s. 14, 
where there are two oar more co-contractors, or 
co-debtors, none of them shall lose the benefit 
of the limitation, by reason only of payment of 
any principal or interest by any of the others. 

Persons, who at the time their right first ac- 
crues, are under the disjibility of infancy, 
coverture, idiotcy, lunacy, unsoundness of 
mind, or absence beyond seas, are allowed ten 
years from the termination of their disability, 
and tlieir representatives the same time from 
their death. — 3 & 4 Wm. IV. c. 27, s. 16,. 
relating to real property. 

Formerly, in pertain cases when a person, or 
one or more of several pprsons, at the time a 
cause of action or suit accrued to him or them, 
was or ^ere .absent beyond seas, or imprisoned, 
the period of liinitation did not begin to run 
until the imprisonment or absence beyond seas 
had determined; but 19 & SO Viet. c. 97, s. 10, 
enacts that in cases in which the limitation is 
fixed by 21 Jac. I. c. 16, s. 3 ; 4 Anne, c. 16, 

8. 17; 53 Geo, III. c, 127, s. 5 ; 3 & 4 Wm. 
IV. c. 27, ss. 40, 41, 42, and c. 42, s. 3 ; and 
16 & 17 Viet. c. 113, s, 20, no perwn sjiall be 
entitled to any time within which to commence 
such action or suit beyond the period fixed by 
reason of such person, or one or more of suen 
persons, being at tlie time such cause of action 
or suit accrued beyond the seas or imprisoned. 

As to the determination of infancy. A per- 
son becomes of age on the 1st instant of the 
last day of the 21st year, next before the anni- 
versary of his birth ; thus if a person be born 
at any hour of file 1st of January, 1801, h© 
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would bo of full age at the 1st instant of the effect to equitable claims, and affording equi-' 
dlst December, 1821. table relief, will observe the principles of 

No part of the United Kingdom of Great these enactments, in all cases where the legal 
Britain and Ireland, nor the Islands of Man, and equitable titles to demands, noticed in 
Guernsey, Jersey, Alderney, and Sark, nor any the acts, correspond and differ only in the 
islands adjacent to any of them, being part of court where the right happens to be enforced 
the dominions of her Majesty, shall be deemed {^Stackhouse v. Burnston^ 10 Ves. 66, 67). 
to be beyond seas, within the meaning of 4 But the 3 & 4 Wm. IV. c. 37, expressly en- 
ds 5 Anne, c. 16, or of 19 & 20 Viet. c. 97, acts, that no suit in equity shall be brought 

8. 12. after the time in which the plaintiff, if en- 

As to real property, there are four general titled at law, might have brought an action 
rules when the possession is not adverse^ viz. : — (s. 24). Section 25 provides,*, that where land 

1st, when both parties claim under the same or rent shall be vested in a trustee, upon an 

title ; 2ndly, when the possession of the one is express tnist, the right of the cestui que trust, 

consistent with the title of the other; 3rdly, or person claiming through him, shall not be 
when the claimant or his successor has never, deemed to have accrued, until after a convey- 
in contemplation of law, been out of possession ; ance to a purchaser for a valuable considera- 

and, 4thly, when the occupier has acknowledged tion. Section 26 provides, that, in cases of 

the plaintiff’s title. concealed fraud, no time shall run until the 

An action of trover must be brought within fraud shall have been, or with reasonable 

six years after a secret conversion, although un- diligence might have been, first discovered ; 

known to the owner of the goods. — Granger v. provided that no owner shall sue in equity 

George, 5 Bar. and Gres. 149 ; 7 Dowl. and on account of fraud, or set aside a bond fide 

By. 729, S. C.* conveyance to a purchaser for valuable con- 

It would not excuse an attorney for not suing sideration. Section 29 continue the jurisdic- 

within six years, to show that he had not de- tion of equity, in refusing relief on the gi'ound 

livered his bill till within that time, although of ac(juiescence, or otherwise, 

he is prohibited from suing until a calendar If there be a general devise for the payment 
month after such deliv^y ; and his cause of of debts, it wiU be no recognition or revival of 

action, with respect to his bill, begins from the debts, already barred by the statute, before the 

completion of the business. — Harris v. Osbourn, death of the testator, although it was formerly 

2 Cr. and M. 629 ; 4 Tyr. 445. held otherwise {Stratford v. Blakesley, 6 Bro. 

The statute must in general be pleaded ; but F. C. 630) ; but such a devise stops the opera- 
under circumstances, the jury may, after twenty tion of the statute, as to all debts yjpt so pre- 
years, presume payment under the general is-sue. viously barred. — liendell v. Carpenter, 2 Young 

In courts of equity, the general rule is, that, and F. 484. 
although the statute 21 Jac. I. c. 16, s. 3, and No advantage can be taken of the statutes of 
other acts, do not mention bMIs or suits in limitation in equity, unless they he pleaded or 
equity, yet, that courts of equity, in giving insisted upon by a plea or answer. 

The following is an alphabetical arrangement of the periods fixed by the principal Statutes 

of Limitation : — 

PEKIOD 


6 years 


6 years 

Not after 3 incumbencies, 
occupying a period of 
60 years’ adverse pos- 
session ; incumbencies, 
after lapse, but not after 
promotion to bishop- 
rics, are reckoned ; and 
100 years’ adverse pos- 
session is a complete 
bar, although 3 in- 
cumbencies have not 
elapsed. j 


PBOCEEDINO 

Account, action of* . 

Administrators. See Executors. 
Admiralty, suits for seamen’s wages 
Advowson, recovery of 


STATUTE 


21 Jac. I. c. 16, s. 3; 
19 & 20 Viet. c. 97, 
s. 9. 

4 Anne, c. 16, s. 17. 

3 & 4 Wm. IV. c. 27, ss. 
30, 31, 33. 
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PROCBKDINO 


Annuity, action of ... . 

Appeal to the Lords against a sentence of 
the CJourt of Probate 


— to the Lords on dissolution of mar- 

riage or nullity of marriage by Divorce 
Court, or sentence and final judgment 
on a petition under the Legitimacy 
Declaration Act. • 

— to the full Court from a decree or 
order of the judge ordinary. 

— to the fiill Court from a decision of 
the judge ordinary, granting or refus- 
ing an application for a new trial. 

— from a court of equity to the lord 
chancellor or lords justices. 


— from a court of equity to House 
of Lords. 


Army, navy, marines, customs or excise 
officers, actions against, for anything 
done in execution of office. 

Assault, battery, wounding, oj false im- 
prisonment. 

Assumpsit or promises, action of . 

Award, motion to set aside . 


PBRIOD 


20 years 

Against a final decree no 
time is limited ; against 
an interlocutory order, 
application for leave to 
appeal must be made 
within a month of the 
delivery of the decree 
or order, or within such 
extended time as the 
judge may direct. 

Within 3 months, if par- 
liament be then sit- 
ting ; and if not, within 
14 days next after its 
meeting. 

Within 3 calendar months 
of the pronouncing 
thereof. 

Within 14 days after the 
pronouncing thereof. 

Within 5 years, but the 
lord chancellor or lords 
justices may enlarge the 
time. 

Within 2 years, and the 
end of 14 days after 
first sitting of parlia- 
ment next ensuing such 
2 years. i 

6 months, and 1 calendar 
month’s notice of action. 

4 years 

G years 

Before the last day of 
the term next after pub- 
lication, provided the 
submission is by rule of 
court or judge’s order, 
or the reference is made 
at Nisi Prius of the 
cause and other mat- 
ters in difference. But 
where a verdict is taken 
at Nisi PtnuSy and the 
cause only is referred, 
then within first four 
days of the term next 
after publication of 
award. 

If award made on a com- 
pulsory reference, then 
within the first seve:^ 
days of the term next fol- 
lowing the publication. 


sTATirra 


8 & 4 Wm. rV. c. 27,- s. 
40., 

20 & 21 Viet. c. 77, s. 
39 ; C. B. Ord. 87 ; 
and 21 & 22 Viet. c. 
95, s. 22. 


20 & 21 Viet. c. 85, b. 
56j 21 & 22 Viet. e. 
108, s. 17; and 22 & 
23 Viet. c. 61, s. 7. 

20 & 21 Viet. c. 85, s. 
55. 

23 & 24 Viet. c. 144, s. 2. 


Consol. Ord. 1860, xxi. 

1 . 


Order, 24 th March, 1725 ; 
amended, 22nd June, 
1829. 


8 & 9 Viet. c. 87, SB. 117, 

121 . 

21 Jac. I. c. 16,%. 3. 
Ibid. 

9 & 10 Wm. III. c. 15, 
s. 2. 


17 & 18 Viet. c. 125, 
8. 9. 
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Award, action of debt upon, where the 
submiaaion was not by sjDCcialtj. 

— , but if on specialty . . . . 

—« on a compulsory rcfcrcnec, enforcing . 


Bankrupt to show cause against adjudi- 
cation. 


- to contest the validity of the adjudi- 
cation by an action, &c. 


Bankruptcy, any persons in bankruptcy, 
actions against, for acts done in ‘pur- 
suance of Bankruptcy Act. 


Bond or specialty .... 
Case (except for words actionable in 
themselves). 

Common and other profits a prendre^ 
claim^K). 


G years 

20 years 

After 7 days from publi- 
cation, although time 
for moving to set it 
aside has not elapsed. 

Within 7 days, or such 
time not exceeding 14 
days as the court shall 
direct, after service of 
copy, giving 2 clear 
days’ notice of his in- 
tention. 

If within the United 
Kingdom at the date of 
adjudication, within 2 
calendar months; if in 
any other part of Eu- 
rope, Avithin 3 calendar 
months ; or if else- 
Avherc, within 12 calen- 
dar months after adver- 
tisement in (lazette. 

3 calendar mouths . 


8 & 4 Wm. IV. c. 42, ss. 

3-7. 

Ibid. 

17 & 18 Viet. c. 125, s. 

10 . 


12 & 13 Viet. c. lOG, s. 
104, and General Ord. 


12 & 13 Viet. c. lOG, s. 
233 ; and 17 & 18 Viet, 
c. 119, s. 24. 


Constables and others acting in obedience 
to a warrant, demand in writing of the 
perusal and copy of such warrant. 

— , action against .... 
Copyhold fine ..... 
Copyright, action for infringement of 


Corporate offices and franchises, informa- 
tions for usurping. 

Covenant, action of . . • . . 

Crown, the, suits by, relating to land 

Debauching daughter, &c. . 

Debt (if not on specialty) . . , 

— on specialty. See ‘B ond’, 


20 years 
G years 


They cannot be defeated 
after 30 years’ enjoy 
ment, by showing their 
first enjoyment at any 
prior period. GO years’ 
enjoyment an absolute 
and indefeasible right, 
unless under express 
agreement. 

G clear days before action. 


12 & 13 Viet. c. lOG, s. 

159. See s. 107, and 
. Edge v. Parker, 8 B. & 
C. G97, as to this not 
applying to assignees. 

3 & 4 Wm. IV. c. 42, s. 3. 
21 Jac. I. c. IG, s. 3, 
and 3 & 4 Anne, c. 9, 
s. 2. 

2 & 3 Wm. IV. c. 71, 

B. 1. 


24 Geo. II. c. 6 ; 7 & 8 
GTeo. IV. cc. 29, 30. 


G calendar months . . Ibid. 

G years . . . 3 (& 4 Wm. IV. c. 42, s. 3. 

12 calendar months after 5 & 6 Viet. c. 45, s. 26. 


accruing of cause of 


action. 
6 years 

20 years 


. 32 Geo. m. c. 58. 


20 years . . . 3 & 4 Wm. IV. c. 42, 

s. 3. 

60 years next before suit 9 Geo. III. c. 16 ; 24 & 
or claim. 25 Viet. c. 62. 

6 years . . .21 Jac. c. 16, s. 3. 

6 years . , . Ibid. 

20 years . . , 3 & 4 Wm. IV. c. 42, s. 3. 




Debt, qui tarn. See * Penal Statutes.’ 

Deed. See ‘ Bond ’ . . . . 

Detinue 

Distress for rents existing as an inherit- 
ance, distinct from the land, and for 
which an assize might formerly have 
been had. 

— for all other rents .... 

Dower . . . 


20 years 
6 years 
20 years 


. 3 <fe 4 Wm. IV. c 42, s. 3. 
. 21 Jac. I. c. 16, 8. 3. 

. 3 & 4 Wm. IV. c. 27, s. 2. 


Ecclesiastical Courts : — 

For incontinence, or brawling, by a 
clerk in holy orders, or striking in 
church, fornic.ation, &c. 

Ecclesiastical or elee)n(»synary corpora- 
tion sole recoverirjg land or rent. 


6 years . . . Ibid. s. 42. 

No arrears or damages Ibid, s. 41. 
on account thereof can 
be rttjovercd for more 
than six years, biit 
60 years to bring the 
action. 


8 calendar months . 


27 Geo. IIL c. 44. 


Ejectment . 




Error, on judgment . 

Escaj>c, action for 
Executors or administrators • 


False imprisonment. See ‘ Assault.* 

Fi. Fa., money levied on any writ of, 
action for. 

Franchises, claims to . 


Within 2 incumbencies 3 & 4 Wm. IV. c. 27, s. 29. 
and G years after a tlnrd 
incumbent appointed, if 
these periods together 
amount to 60 years ; if 
not, then such further 
time in addition as will 
make up 60 years. 

20 years. 10 ydars al- Ibid. ss. 2, 16, 17. 
lowed from ceasing of 
disabilities, but never 
to exceed 40 years in all. 

C years . , . 15 (fe 16 Viet. c. 76, s. 

146. 

6 years . , . 3 & 4 Wm. IV.c. 42, s. 3, 

If time have not expired Ibid. h. 2* 
before tesbitor’s or in- ' 

testate’s death, then 
within a year after his 
death. 


6 years 


. Ibid. ss. 3 to 7. 


Fraud, discovery of 


They shall not be de- 2 & 3 Wm. IV. c. 71, 8. 1. 
feated after 30 years’ 
uninternipted enjoy- 
ment, by showing be- 
nefits first enjoyed pre- 
vious to such period; 

60 years’ enjoyment an 
absolute and indefeasi- 
ble right, unless under 
express agi’eement by 
deed or writing. 

No length of tim% will No statute, 
prevent, unless there 
have been laches fi)r 
6 years after discovery, 
or 20 years in case of 
realty. 


( ) 


XIM 


PBOCEBDIMO 

PERIOD 

STATUTE 

Hundred, action against, for damages 

3 calendar months . 

7 & 8 Geo. IV. c. 31, s. 3. 

done by rioters. 

— giving information to magistrate as 

7 days . . . . 


Ibid. 

to damages being above 30^. 

If injury committed 6 
months before his death, 
then within a year after 
his death. 


Injuries to tesUitor or intestate’s real 
estate. 

3 & 4 Wm. TV. c. 42, s. 2. 

Actions of tort against executor or 
administrator, for wrong done by 
testator or intestate, to real or per- 
sonal property of others. 

If done within 6 months 
of his death, then within 
^ calendar months after 
entering upon ofHce,pro- 
vided tlie damages rank 
as simple contract debts. 

I])id. 

Judgment, revival of . 

Every 6 years 

15 & 16 Viet. c. 7G, s. 
128. 

Justices of the peace, actions against 

G calendar months 

11 & 12 Viet. c. 44, s. 8, 
and see s. 2. 

Land, right of entry for the recovery of. 

20 years. No descent 
cast or discontinuance 
after 31st Bee. 1833, 
shall defeat it. 

3 & 4 Wm. IV. c. 27, ss. 
2 & 39. 

Legacies ...... 

20 years 

Tbtd. S.40. 

Libels ,••••• 

G years 

21 Jac. I. c. 16, s. 3. 

Light, right to . . 

After 20 years’ uninter- 
rupted enjoyment ; no 
dissibility, prevents the 
running of this time. 

2&3Wm. IV.c.71,s. 3. 

Mandamus ...... 

Not after many years de- 
lay. 

No statute. Rex v. ' 

The Commissioners of 



. Cockermouth ; Inclosure 
Act ; 1 Bar. & Adol. 
378. 

Members of Parliament, petitions against 

‘ Within 14 days next, 
.and so within 14 days 

1 next after any new re- 
turn should be brought 
in ^ 

Journals, 23rd November, | 

return of (Great Britain) . . . I 

1832, Feb. 5, 1839. 

— (Ireland) • • • • . 

Xli* 

Ut supra, or within the 

Ibid. 

\ ^ 

same time, lodging peti- 
tion in the office of the 
clerk of the Qrown in 
Ireland. 

N.B. If time expire dur- i 
ing recess, petitions will 
.be received on the first 
day of its next sitting. 

1 Peck. 28, introd. 
Words. 289. 

Mistake, equitable relief from 

G years after its discovery 

In analogy to 21 Jac. I. 
c. 16. 

Afodus decimandi .... 

# 

Its payment for 30 years 
next before must be 
proved. 

2 & 3 Wm. IV. c. 100. 

Mortgage, money secured by, recovery of 

20 years .' 

3&4Wm.IV.c.27,s.40. 
Ibid. 8. 28, interpreted 

— redeeming a 

20 years Irom mortgagee 


taking pp&ses^on, ,or 
from the last written ac- 
knowledgment, or part 
payment of principal or 
interest. 

by 7 Wm. IV. and 1 
Viet. c. 28. 
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Mortgaged lands, action to recover 


Murder 


Penal actions * 


Personal estate of intestate, suit to re- 
cover from legal personal representa- 
tive. 


Persons killed by accidents caused by 
wrongful acts, neglect, or default, 
which would have entitled tliem to 
have brought actions if death had not 
ensued ; one action may be brought 
for the benefit of the wife, husband, 
parent, or child, by the executor or i 
administrator of the deceased. 

Prescription . . . . . 

Public, local, and personal, or local and 
personal acts, or of a local and personal 
nature, action for anything done in 
pm-suance of any. 

Quare impedit, or other action or suit to 
recover any advowson. 


. Within 20. years next 3 & 4 Wm. IV. c. 27, s. 1, 
after the last payment . inteipreted by 7 Wm.; 
of any part of the prin- IV. and 1 Viet* c. 28. 
cipal money or interest. 

. The person must die 4 Bl. Com. 806.. 
within a year and a day 
afier the act. 

. 2 yefirs when forfeiture 31 Eliz. c. 5, s. 6, and 
goes to Crown; 1 year 3 & 4 Wm. IV. c; 42, 

when it goes to Crown s. 3. * I 

and prosecutor ; and, in I 

default then, 2 years , I 

by Crown, 2 years by . I 

party grieved. I 

- 20 years after accruing 23 & 24 Viet. o. 38,.s. 13. 1 
ol' right to a person I 

capable of giving a I 

discharge ; or if, in I 

meantime, some part or I 

interest in such estate I 

has been accounted for I 

or paid, or an acknow- I 

ledgment in writing, I 

signed by the person I 

accountable or hisagent, I 

has been given to the I 

person entitled or his I 

agent, within 20 years J 

after the last account- j 

ing, payment or ac- I 

knowledgment. I 

12 calendar months after ft & 10 Viet; o* 93. Seel 


their death. 


interpretation clause. 


Qui tarn. See Penal Actjon^ supra. 
Quit rent, action of debt for . 

Quo warranto .... 


Real property, actions and suits relating 
do. 


30 years, &c. &c. . . 2 & 3 Wm. IV. c. 71. 

2 years, or in case of 5 & 6 Viet. c. 97, s. 5. 
continuing damage, then 
within 1 year after 
such damage shall have 
ceased. 

Within three incumben- 3 & 4 Wm. IV. c. 27, s, 30. 
cies, or 60 years, but 
indefeasible after 100 
years from time of ad- 
verse possession, or that 
of the person through 
whom he claims. 

6 years . . .21 Jac. I. c. 16, s. 3. 

1 year . . . .7 Wm. IV. and 1 Viet. 

c. 78, and 6 & 7 Vict> 
c. 89. 

20 years after right ac- 3 & 4 Wm.. IV. c. 27, 
crued. i 


N N 


LIK 
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PBOCEEDINO 


PSBIOD 

STATUTH 

k 

Recognizances, proceedings upon 

• • 

20 years 

3 & 4 Wm. IV. c. 42, s. 3. 

Rent, by lease 

• • 

20 years 

Ibid. 

— by parol 

• • 

6 years 

3&4Wm.IV.c.27,8.42. 

— charge, proceeding for, though secured 

20 years 

3&4Wm. IV. c. 42, s. 3. 

by deed. 




Replevin .... 

• • 

6 years 

21 Jac. I. c. 16, s. 3. 

3 & 4 Wm. IV. c. 42, ss. 

3 to 7. ' 

Scire facias on a recognizance 

• • 

20 years 

Servant, debauching 

• • 

6 years 

21 Jac. 1. c. 16, s. 3. 

I Slander, verbal (\inless special damage) . 

2 years 

Ibid. 

Suits in equity . . . • 


Not after time when 
plaintiff, if entitled at 
law, might have brought 
an action. 

3 & 4 Wm. IV. c. 27, ss. 
24, 25, 26, 27. 

Tithes, exemption or discharge 
composition, real or otherwise. 

of, by 

Showing the enjoyment 
of the land for 30 years 
next before demand, 
without payment of 
tithes, except as therein 
mentioned. 

2 & 3 Wm. IV. c. 100, ss. 

1 & 2. 

— , not setting out, suits for . 

m 

0 years 

53 Geo, III. c. 127, s. 5. 

Treason, prosecution for, unless 
the Queen’s life. 

against 

3 years 

7 Wm. III. c. 3, ss. 5 & 6. 



I Trespass {except assault, battery, wound- 

C years 

21 Jac. I. c. 16, 8. 3. 

mg, or false imprisonment). 



Trespass for mesne profits 

• • 

6 years’ arrears 

Ibid. Bui. N. P. 88. 

Trover .... 

. « 

6* years 

Ibid. 

Way, or watercourse, right of 

• . 

It shall not be defeated 
after 20 years’ unin- 
terrupted enjoyment, 
by showing its Jirst en- 
joyment, prior to such 
period. 40 years’ en- 
joyment an absolute 
and indefeasible right, 
unless under an express 
agreement, by deed or 
writing. 

2 & 3 Wm. IV. c. 71, s. 2. 

Words. See Slander . 

• • 

2 years 

21 Jac. I. c. 16, s. 3. 

Wounding. See Assault . 

! 

• • 

4 years 

Ibid. 


By the 1 1th sect, of the C. L, P. Act, 1852, words, and extend or modify an estate given 

writs of summons are to remain in force for six by such other words, as * heirs,’ * heirs of the 

calendar months, but may be renewed in the body.’ 

mode pointed out by that act. And a writ of Limited Administration, a special and tem- 
summons so renewed shall remain in force and porary administration of certain specific effects 
be available to prevent the operation of any of a testator or intestate granted under varying 
statute whereby the time for the commence- circumstances. See 1 Wms. Exs, 419, 447. 
mcnt of the action may be limited, and for all Limited Executor, an executor whose ap- 
other purposes, from the date of the issuing of pointment is qualified by limitations as to the 

the ori^nal writ of summons. time or place wherein, or the subject matter 

Limitation of Estate, a modification or set- whereon, the ofi&ce is to be exercised ; as dis- 

tlement of an estate determining how long it tinguished firom one whose appointment is ab- 

fihall continue, or a qualification of a precedmg solute, i. «., certain and immediate, without 

estate.-— 1 Inst. 271. any restriction in regard to the testator’s efiects 

Limitation, Wor^ of, those which operate or limitation in point of time.— -1 Wins. Exs. 

by reference to, or in connexion with, other 217. 
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Lifted liability. Seven or more persons, 
associated for any lawful purpose may, by 
subscribing their names to a memorandum of 
association, and otherwise complying with the 
requisitions of ‘ The Companies’ Act, 18C2,’ 
25 & 26 Viet. c. 89, in respect of registration, 
&c., form themselves into an incorporated com- 
pany, with or without limited liability. Joint- 
stock companies with limited liability are of 
two kinds : (1) Limited by shares^ where the 
company is formed on the principle of having 
the liability of its members limited to the 
amount unpaid on their shares (s. 8). (2) 

Limited by guarantee^ where it is formed on 
the principle of having the liability of its 
members limited to such amount as they sliall 
respectively underUike to contribute to the 
assets of the company in the event of it being 
wound up (s. 9). Every limited banking or 
insurance company and deposit, provident, or 
benefit society, before it commences business, 
and on the first Monday in February and in 
August, in every year during which it carries 
on business, is required to state in a certain 
form the capital of the company and the num- 
ber of the shares into which it is divided, and 
the number issued, the calls made and received, 
and the liabilities of the company on the pre- 
ceding 1st of January and July, and the assets 
of the company on such day. A copy of this 
statement is to be put up in a conspicuous j)lace 
in the registered office of the company and in 
every branch office, &c. (s. 44). No banking 
compaily claiming to issue notes in the United 
Kingdom shall be entitled to limited liability 
in respect of such issue, but shall be subject to 
unlimited liability in respect thereof (s. 182). 
For remarks on this principle see 2 MilCs 
Polit. Econ. 485, et seq.j and see Commandite 
and Joint-stock Companies. 

Lindesfem, or Lindesfame, Holy Island, 
in Northumberland, which was formerly a 
bishop’s see. — 4 Inst. 288. 

Line, succession of relations ; boundary ; 
the twelfth part of an inch. 

Linea recta semper preefertur transversali.-— 
Co. Lift. 10. — (The right line is always pre- 
ferred to the collateral.) 

It is a rule of descent that the lineal an- 
cestors, in infinitum^ of any person deceased, 
shall represent their ancestor, that is, shall 
stand in the same place as the person himself 
would have done had he been living. See 
Canons of Inheritance. 

Linea recta est index sui et obliqui; lex est 
linea recti. — Co. Litt. 158. — (A right line is an 
index of itself, and of an oblique ; law is a line 
of ri^ht.) 

Lineage [ft*. Ugnage^ Fr.], race, progeny, 
family, ascending or descending. 

Lineal Consanguinity, that relationship 
which subsists between persons descended in a 


right line, as grand&ther, &ther, son, grand* 
son. 

Lineal Descent, the descent of an estate 
from ancestor to heir in a right line. 

Lineal Warranty, where the heir derived, 
or might by possibility have derived, his title 
to the land warranted, either from or through 
the ancestor who made the warranty ; as where 
a father or an elder son in the life of the ftither 
released to the disseisor of themselves or of 
the grandfather, with warranty, this was lineal 
to the younger son. — Litt. s. 703. Abolished 
by 3 & 4 Win. IV. c. 74, s. 14. 

Liquidated Damages, a certain, fixed, and as- 
certained sum, in contradistinction to a penalty, 
which is both uncertain and unascertained. 

It must be remarked, that calling a sum 
liquidated damages will not change its cha- 
racter as a penalty, if upon the true construction 
of the instrument it must be deemed to be a 
penalty. Indeed, wherever the payment of a 
small sum is secured by the payment of a much 
larger sum, it must be considered as a penalty, 
and this especially where the sum referred to 
is penal in its nature. But where it is agreed 
that if a person do, or neglect to do, a particular 
thing in resj)ect to which the damages are un- 
certain, a certain sum shall be paid by him, 
there the sum stated ml^y be treated as liqui- 
dated damages, if the terms of the contract do 
not evince a difterent intention. See 2 Step. 
Corn. 110. ■ ^ 

Lis [Lat.], a suit, action, controversy, or 
dispute. 

Lis mota (the dispute having arisen'). It is 
a rule of evidence that declarations of deceased 
members of a family, in matters of pedigree, 
are inadmissible, if made after a controversy 
has arisen as to the facts on which the claim is 
founded (or as it is called post litem motam)^ 
which for that purpose is to be deemed the 

commencement of the Us mota 6 C. 4" P* 

5 GO; Taylor on Evidence 520; Shedden v. 
the Attorney- Oeneralj^t) L. J. (P. ill/’. ^ A.) 232. 
Lis pendens (a pending suit). 

The actual pendency of a s,uit in equity was 
regarded as notice of the suit to all the world, 
though after a complete decision the public at- 
tention may be supposed to be drawn off to 
other matters, and therefore a person was 
allowed to be ignorant of a final decree of the 
court made in a cause in which he was not con- 
cerned!, 

But now, by 2 Viet. c. 11, s. 7, it is enacted, 
that no Us pendens shall bind a purchaser or 
mortgagee without express notice thereof, un- 
less and until a memorandum or minute, con- 
taining the name of the usual or last knowu 
place of abode, and the title, trade, or profession 
of the person whose estate is intended to be 
affected thereby, and the Court of Equity, and 
the title of the cause or information, and the 

nn2 
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day when the bill or information was filed, 
shall be left with the senior master of the Court 
of Common Pleas, who shall forthwith enter 
the same particulars in a book, in alphabetical 
order, by the name of the person whose estate 
is intended to be aflectcd by such Its pendens y 
and such officer shall be entitled for any such 
entry to the sum of 2s. 6d., and the provisions 
contained in the act in regard to the re-entering 
of judgments every five years, and the fee pay- 
able to tlic officer thereon, shall extend to 
every case of /is pe}idens which shall be regis- 
tered under the provisions of the act. See 18 
Viet. c. 15. A special case in Chancery is a 
lis pendens, 13 & 14 Viet. c. 35, s. 17. 

List [fr. /iste, Fr.], a roll ; a catalogue. See 
Civil List. 

Lit de Justice. See Bed of justice. 

Literm patentes regis non cnint vacua?. — 1 
Buis. 6. — (The King’s letters-patent shall not 
be void.) 

Literal , Contract, a written agreement 
subscribed by the contracting parties. — -Civ. 
Law. 

Literal Proof, written evidence. — Ibid. 
Literary Property. See Copyright. 
Literary and Scientific Institutions Act, 

(1854), 17 & 18 Viet. c. 112, which affords 
greater facilities for procuring and settling sites 
and- buildings in trust for institutions esta- 
blished for the promotion of litci’aturc, science, 
4 ?r the fine arts, or for the diffusion of useful 
knowledge, and makes provisions for improving 
the legal conditions of such institutions. As 
to their exemption from poor-rates, see C & 7 
Viet. c. 36. 

Literatura, putting children to school. 

This liberty was anciently denied to those 
parents who were servile tenants, without the 
lord’s consent ; the prohibition against the 
education of sons arose from the fear that the 
son, being bred to letters, might enter into holy 
orders, and so stop or divert the services which 
he might otherwise do as heir to his father. 
Litigant, one engaged in a law-suit. 
Litigation, judicial contest ; law-suit. 
Litigiosity, the pendency of a suit.— ./S'coic/i 
term. 

Litigious Church, where two presentations 
to a church are offered to the bishop upon the 
same avoidance. 

Litis eestimatio, the measure of damages. 
Litis contestatio, tl^e issue of an action ; 
also a submission to the decision of St. judex . — 
CVy. Iaiw. 

Litis nomen omnem actionem significat, sive in 
rent, sive in personam sit, — Co. Litt. 292. — (A 
law-suit signifies every action, whether it be 
for the thing, or against the person.) 

Litispenuence [ft. ^is, Lat., strife, and pen^- 
deo, to hang], the tim e during which a law- 
suit is going on. Obsolete. 


Little Goes, a species of lottery, declared 
unlawful. — 42 Geo. III. c. 119. 

Littleton. A judge of the Common Pleas 
in the reign of Edward IV., who composed a 
book of tenures for the use of his son, to whom 
it is addressed. It contains three books ; the 
first upon estates, the second upon tenures and 
services, which two were designed to explain 
more at large the principal subject of the old 
book of tenures; the third discourses of several 
incidents and consequences of tenures and 
estates. This little treatise has acquired more 
notice than any other book in the law, which 
is to be attributed, partly to the nature of the 
subject, partly to the manner in which it is 
treated, and partly to the great character of 
the writer when a judge. 

If we inquire what is the excellence which 
has entitled the writer to so high a character, 
it will be found to be of a particular kind. It 
is not an accurate arrangement of his subject, 
not a remarkably aj)t division of his matter, 
not a strict adherence even to his own plan, by 
preserving a close connection between the 
matter and title of a chapter, in all which he 
is sometimes more defective than writers of 
inferior note. The excellence of Littleton seems 
to consist in the great depth of liis learning, 
and 8imj)licity of his manner, in a comprehensive 
way of thinking, and a happy method of explain- 
ing, with a certain plainness yet significance 
of style that is always clear and expressive. 

The undiminished reputation which this 
author still possesses is owing principally to 
the choice of his subject. The law of tenures 
and estates, as understood in the time of Lit- 
tleton, is at this day the best introduction to 
the knowledge of real property ; and though 
great part of this volume is not now law, yet 
so intimately was the whole of that system 
connected, that what remains of tenures cannot 
be understood without a knowledge of what is 
abolished, and, therefore, the parts of Littleton 
which are now obsolete are studied both with 
profit and pleasure. Perhaps no book, in any 
science so confined as the municipal laws of 
any country must be, has more employed the 
labors of the learned and industrious. A 
writer, who was himself one of the greatest 
ornaments of the law, and whose name never 
appears greater than when accompanied with 
that of our author (Sir Edward Coke), fur- 
nished the world with a very copious and 
minute commentary on this book, in which he 
has carried his attention to the import of every 
word so far as to make interesting remarks on 
his very et cceteras. The fame of Littleton has 
not been confined to this island. As the Nor- 
man lawyers made Glanville a model upon 
which to form their coustumier, and give system 
to their jurisprudence, a writer of that country 
(M. Howard) has composed a comment on 
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Littleton, as the best help towards illustrating 
the customs and laws of that duchy. — 4 Reeves y 
c. XXV., p. 113. 

Liturgy [fr. XeiTovpyioy Gk., a public ser- 
vice], the Book of Common Prayer used in the 
Established Church, as confirmed by 13 & 14 
Car. II. c. 4. 

It would be disingenuous not to acknow- 
ledge that the chief part of this Liturgy was in 
use in the Romjin Catholic Church, from which 
the Church of England is reformed; but it 
would betray a want of acquaintance with 
ecclesiastical anticjuity to supjiose that these 
prayers and services originated in that church, 
as several of them were in use in the first ages 
of Christianity, and before the Roman Catholic 
Church was known. — Clarke's Bible, p. xxv. ; 
Cookson's Com. Prayer. 

Livelode, maintenance, support. 

Livery [fr. livrer, Er.], the act of giving or 
taking possession ; release from ward.shi]) ; also 
the writ by which pos8cs.sion was obUiincd. A 
particular dress. Anciently provisions. In 
London, the collective body of liverymen. 
Also, the privilege of a particular company or 
society. 8ce Seisin and Ousterlemain. 

Livery-man, an inferior servant ; also a 
member of some company in the (Jity of Lon- 
don, also called a freeman. 

Livey-oflS.ee, an office appointed for the de- 
livery of lands. 

Livings in commendam. See Commenda. 

Loadmanage, the pay to leadsmen who tow 
ships and vessels. — Mar. Law. 

Loan [lileen, Sax.], anything lent or given 
to another on condition of return or repay- 
ment. . A sum of money confided to another, 
generally on the security of a promissory note 
or bond, the guarantee of a third party, or the 
possession or assignment of property. 

If it be effected by the Government, it is a 
public loan. The practice of borrowing money 
to defray extraordinary exj^enses in time of 
war has given rise to our national debt. 

Loan, gratuitous, or Commodate, a class of 
bailment which is called commodatum in the 
Roman law, and is denominated by Sir William 
Jones a loan for use {prk a usage), to distin- 
guish it from mutuum, a loan for consumption. 
It is the gratuitous lending of an article to the 
borrower for his own use. 

Several things are essential to constitute this 
contract. (1 ) There must be a loan of cither 
goods or chattels, in contradistinction to a sale 
or a deposit of a thing with another for the 
sole benefit or purposes of the owner. (2) It 
must be lent gratuitously. (3) It must be lent 
for the use the borrower, which must be the 
principal object, and not merely accessorial. 
(4) The property must be lent to be specifically 
returned by the lender at the determination of 
the bailment ; and in this respect it diflfers from 


a mutuum, or loan for consumption, where the 
thing borrowed, such as com, wine, oil, or mo- 
ney, is to be returned in kind. 

The borrower has the right to use the thing 
during the time and for the purpose agreed 
upon by the parties. The loan is to be con- 
sidered as strictly personal, unless from other 
circumstances a different intention may fairly 
be presumed. The borrower must take proper 
care of the thing borrowed, use it according 
to the lender’s intention, restore it at the proper 
time, and in a proper condition. 

The lender must suffer the borrower to use 
and enjoy the thing loaned during the time of 
the loan, according to the original intention, 
without any molestation or impediment, under 
the peril of damages. He must reimburse the 
borrower the extraordinaiy expenses to Avhich 
he has been put f()r the jireservation of the thing 
lent. He is bound to gi ve notice to the borrower 
of the defects of the thing lent ; and if he do 
not, but conceal them, and an injury occurs to 
the borrower thereby, the lender is responsible. 
Where the thing has been lost by the borrower, 
and, after ho has paid the value thereof, is 
restored to the lender, the latter must return 
either the price paid or the thing; for, by such 
payment of tlie loss, the projierty is effectively 
transferred to the borroAAu’. 

Mr. Justice Story thus concludes his obser- 
vations on gratuitous loans^a. subject of daily 
occun*ence in the actual business of human 
life : — ‘ It has, however,’ ,says he, ‘ furnished 
very little occasion tor the interposition of 
judicial tribunals, for reasons equally honorable 
to the parties and to the liberal spirit of polished 
society. The generous confidence thus be- 
stowed is rarely aliused ; and if a loss or injury 
unintentionally occurs, an indemnity is either 
promptly offered by the borrower, or compen- 
sation is promjitly waived by tlic lender.’ — 
Story's Bailments, c. iv. 

Loan Societies, institutions established for 
the purpose of advancing money on loan to the 
industrious classes, and receiving back payment 
for the same by instalments, with interest. 

By 3 & 4 Viet. c. ilO (continued by 21 & 
22 Viet. c. 19, and made perjietual by 26 & 27 
Viet. c. 56), forms of proceeding of a simila r 
nature to those prescribed in the acts regulating 
savings banks and friendly societies are requi- 
site to enable loan societies to avail them- 
selves of this act. Three copies of the rules 
must be ^ansmitted to the certifying bar- 
rister, one of which he is directed to keep, 
another to return to the society, and the third 
to forward to the clerk of the peace for the 
county, city, or borough in which the society 
is formed, in order that it may be laid by him 
before Ijfie general quarter sessions for the con- 
firmation and allowance of that court. The 
legislature also directs the rules of the society 
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to be inserted in a book, which is to be open 
at seasonable times for the inspection of the 
members ; and it enacts that they shall be 
binding on all persons obtaining loans, or their 
representatives. The property of the society 
is vested in one or more trustees for its use, 
who are erapoAvercd to maintain or defend 
actions and other proceedings in their own 
names, on account of the body at large ; and 
the treasurer and other persons entrusted with 
the pecuniary affairs of the society must give 
to the trustees security for the faitliful discharge 
of their duties. 

These societies are entitled to issue deben- 
tures for money deposited with them (otherwise 
than by way of gift), and these, as well as all 
other notes and instruments given in pursuance 
of the act, are exempted from stamp duty. 
They arc also placed on the same footing with 
savings banks, in the event of the death of a 
claimant intestate, who is entitled to less than 
50/., the production of a will or letters of ad- 
ministration not being requisite. 

The amount of loan which it is lawful for 
these societies to advance is limited to 15/. ; 
and no second loan can be granted until the 
first is repaid. The society is permitted to re- 
ceive, by way of discount, at the time of the 
loan, such interest a.^ shall be specified by its 
enrolled rules, not exceeding 12/. per cent, per 
annum, and to receive the principal by instal- 
ments, at such times and in such proportions as 
its rules specify, byt so that the first repay- 
ment shall not be sooner than the eleventh day 
from the time of the advance, 

With respect to the recovery of loans, the act 
has provided a form of note to be signed by the 
borrower an^ two sureties ; and upon failure in 
payment, the person liable may be summoned 
before any one of Her Majesty’s justices of the 
peace, who is empowered to levy what is due 
by distress and sale of the goods of the defaulter. 
The society (in the penson of its treasurer) may 
also proceed against the person liable, in any 
county court or court of requests having juris- 
diction, and where the sum due happens to ex- 
ceed the amount for which the court has juris- 
diction may, nevertheless, recover such part of 
the debt as that court can give judgment for, if 
willing to accept it in lieu of the whole. 

An abstract of the accounts of the society is 
to be made out yearly up to the 31st December, 
and sent during the month of January to the 
certifying barrister, and by him laicyDefore both 
Houses of Parliament. 

Local [fr. /ocM.9, Lat.], having the properties 
of plane. Something fixed to the freehold. 

Local aotions, those referring to some par- 
ticular locality, as actions for trespasses on 
land, in which the venue must be lai(^ in the 
county where the cause of action arose. 

Keid actions and the mixed action of ejects 


ment are local; but personal actions are for the 
most part transitory, i. e. their cause of action 
may be supposed to take place anywhere, but 
when they are brought for anything in relation 
to realty, they are then local. See 3 Step. 
Com. 479 ; Mostynv. Fabrigas^ 1 Smithy L. C. ; 
and 2 Chit. Arch. Prac. by Pren. 1339. 

Local allegiance, such as is due from an 
alien or stranger born, so long as he continues 
within the sovereign’s dominions and pro- 
tection ; it ceases the instant such stranger 
transfers himself from this kingdom to another. 
But, if an alien, seeking the protection of the 
Crown, and having a family and effects here, 
should, during a war with his native country, 
go thither, and there adhere to our enemies for 
purposes of hostility, he may be dealt with as a 
traitor. — Post. 185. 

Local Courts, tribunals of a limited and spe- 
cial jurisdiction, as the several county courts 
throughout the country. 

Local Government of Towns Acts, 21 & 22 
Viet. c. 98, and 26 & 27 Viet. c. 64. See 22 
Viet. c. 31 ; 22 & 23 Viet. c. 11 ; 23 & 24 
Viet. cc. 44, 64, and 118; 25 Viet. c. 25; 
and 26 & 27 Viet. cc. 17 & 70. 

Local Improvements. For effecting those 
which tend to the wealth and comfort of the 
people, see 23 & 24 Viet, s, 30. 

Local Taxes, those assessments which are 
limited to certain districts, as poor-rates, paro- 
chial-taxes, county-rates, &c. — 7 & 8 Viet. 
c. 33. 

Locatarius, a depositee. — Civ. Law. 

Locatio, hire, a letting-out. 

Locatio-conductio, or Hiring, a bailment 
for a reward or compensation. See Hiring. 

Locatio custodisB, the receiving of goods on 
deposit for reward. — <-Civ. Late, 

Locatio mercium vehendarum, a contract 
for the cairiage of goods for hire. — Ibid. 

Locatio operis, the hiring of labor and ser- 
vices. — Ibid. 

Locatio operis faciendi, the hiring of labbr 
and services. — Ibid. 

Locatio rei, the hiring of a thing. — Ibid. 

Location, a contract for the temporaiy use 
of a subject, or the service of a person, for an 
ascertained hire. — Scotch term. 

Locator, a letter of a thing, or services, for 
hire, — Civ. Law. 

Lock'Up Houses, places for the temporary 
confinement of prisoners. — 5 & 6 Viet. c. 109 ; 
11 12 Viet. c. 101; and 13 & 14 Viet, 

c. 20. 

Locker-up, a gaoler, an under-tumkey. 

Lockman, an officer in the Isle of Man, to 
execute the orders of the governor, much like 
our under-sheriff. 

Lococession, the act of giving place. 

Locomotives. ^ Act for regulating the use of 
locomotives on turnpike and other roads, an4 
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the tolls to be levied on them, and on waggons 
and carriages drawn by them.’— 24 & 25 VicU 
c. 70. 

Looulus, a coffin. — Old Jtecords. 

Locum tenons [Lat.], a deputy. 

Locus in quo (the place in which). — 1 
Salk. 24. 

Locus partitus, a division made between 
two towns or counties, to make trial where 
the land or place in question lies. — Fleta^ 1. 4, 

C. XV. 

Locus peenitentisB (a place of repentance), 
a power of drawing back from a bargain before 
any act has been done to confirm it in law. 

Locus pro solutione reditus aut pecuniae secun- 
dum conditionem dimissionis aut obligationis est 
stride observandus . — 4 Co. 73. — (The place 
for the payment of rent or money, according 
to the condition of a lease or bond, is to be 
strictly observed.) 

Locus sigilli [Lat.], abbrcv.L. S., the place 
of the seal. 

Lode-manage, or Lode-merege, the hire of 
a pilot for conducting a ve.sscl from one place 
to another. — Cowel. See Loadmanaoe. 

Lodgfings, part of a house taken on lease. 

Lodgings may be let in the same manner as 
lands and tenements ; in general, however, they 
are let either by agreement in writing between 
the landlord and tenant, or by parol agreement. 
In all cases, there should certainly be a written 
agreement, in order to avoid all possibility of 
dispute as to the terms of the demise. The 
agreement should particularly specify the 
amount of rent, the time of entry, the length of 
notice to quit required, and such other parti- 
culars as the special circumstances of the case 
may require. If the lodgings be furnished, it 
will be proper to have a schedule of the goods 
they contain affixed to the agreement, in the 
same manner as in the case of a lease of a 
furnished house. 

In taking lodgings, particularly those which 
are unfurnished, especial care should be taken 
that the rent of the house has bpen paid up and 
will probably continue to be paid ; for, if not, 
the furniture and goods of the lodger will be 
liable to a distress for such rent. Previously to 
taking the lodgings, inquiries should therefore 
be made on the subject of the housekeeper’s 
landlord, and also of the tax-gatherer and col- 
lector of the parochial rates ; for if distresses be 
levied for them also, it may cause considerable 
inconvenience and annoyance to the lodger. 
Where fixtui-es are taken from an outgoing 
tenant, it should also be ascertained that the 
tenant does not pay for what in fact belongs to 
the premises, and which the tenant leaving has 
no right to sell* 

Lodgings constitute such an interest accord- 
ing to the duration of the term, that for many 
purposes lodgers are considered in law in 


the light of householders, and enjoy the same 
protection and greater immunities. The law 
does not make any distinction between lodgers 
and other tenants as to the payment of their 
rent, or turning them out of possession, for they 
are, generally, subject to the same regulations 
as other tenants. A notice to quit has in all 
cases a reference to the letting, and, therefore, 
in the case of lodgings let by the month, a 
month’s notice is sufficient. If a tenant quit 
without giving notice, the landlord may re- 
cover the rent, though he has put up a bill 
in the window for the purpose of letting the 
apartments, or has lighted fires in the rooms ; 
but if the landlord let the apartments to 
another tenant, he rescinds the contract, and 
cannot recover rent for any subsequent portion 
of the period included in the original tenancy, 
during which they remain unoccupied and un- 
productive. 

By 2 & 3 Viet. c. 71, s. 38, compensation 
may be awarded to the extent of 15/. by a police 
magistrate, for wilful damage done by tenants 
of houses or lodgings, within the metropolitan 
police district, to the premises or furniture. 

A weekly tenant is not liable for double 
value for holding over. — 4 Geo. II. c. 28. 

As to .stealing by lodgers of chattels or fixtiures 
let, to be used by them,^ee 24 & 25 Viet. c. 96, 

8. 70. 

As to common lodging-houses, see 14 & 15 
Viet. c. 28 ; 16 & 17 Viet. c. 41 ; and 18 & 19 
Viet. c. 121, B. 43, See Wbod/dirs Landlord 
and Tenant. 

Logic [fr. \oyof , Gk., reason], the science of 
the operations of the understanding which are 
subservient to the estimation of evidence ; both 
the process itself of proceeding from known 
truths to unknown, and all other intellectual 
operations, in so far as auxiliary to this. It 
includes therefore the operation of naming : for 
language is an instrument of thought, as well 
as a means of communicating our thoughts. It 
includes also definition and classidcation. For, 
the use of these operations (putting all other 
minds than one's own out of consideration) is 
to serve not only for keeping our evidence and 
the conclusions from them permanent and 
readily accessible in the memory, but for so 
naarshalling the facts which we may at any 
time be engaged in investigating, as to enable 
us to perceive more clearly what evidence there 
is, and to judge with fewer chances of error, 
whether it be sufficient. These, therefore, are 
operations specially instrumental to the estima- 
tion of evidence, and, as such, are within the 
province of logic, — 1 MilVs Log. ; Art Log. 
Comp, j Woolley's Introd. ; Whately'h Logic. 

Legist, an expert accotmtant. 

Logium, a lodge, hovel, or out-houBe.-<— 
Beoords. 

IioUftidy lullstif lollen. or lallen. old 

* % 
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Germ., to sing with a low voice ; and kard^ 
from tboir singing funeral dirges, ii/osA.], a 
vulgar term of reproach brought from Belgium 
and given to the Protestants at the time of the 
Reformation. Lollardy swtdled into the Pro- 
testant Church of England. The Lollards 
closely resembled the PuriUuis of Elizabeth’s 
reign. 

London, the metropolis of England. 

The name of this metropolis has exercised 
the skill and imagination of numerous anti- 
quaries, from the earliest ages of Christianity 
to the present time. Some assert that it ori- 
ginated, as most probably it did, from the 
Celtic language, supposed to have been spoken 
by part of Gallia and the whole of Great 
Britain, and now preserved among the Welsh 
and the inhabitants of Low Brittany in Prance. 
Lhongdiuy in that tongue, signifies ‘ a town of 
ships ; ’ and the correspondence of sounds, 
united to the situation of this city, makes con- 
siderably in favor of this derivation. Camden 
brings, in its support, the words Llhong^ and 
Dinas^ which he trani^ates ‘ the city of ships.’ 
Others propose Lhawn^ fall; and Dyn^ man, 
^ a city full of men : ’ but as this last denomi- 
nation boars no characteristic analogy to the 
place in question, it does not deserve much 
predit, although it may be respected on account 
of the ingenuity of its author. The word Lud, 
which signified a lord or prince, may have fur- 
nished the first syllable ; and, indeed, it seems 
that, independently ,of being the name of an 
ancient king of the iBritons, preserved in the 
denomination of some places still exi.sting, as 
Lvdgatey &c., the -title of the chieftain of the 
Franks was Lud. Clovis was Clodovceus ; and 
it is well known that the C or K was not pro- 
nounced in this word, since that of Ludovicus, 
or Lvdoix^ arose from it. The testimony of 
ancient writers proves that London was the 
chief town of the Trinobantes, and most likely 
peculiarly favored or inhabited by the king or 
lord of the nation. This ingenious etymon 
seems to carry with it a great deal of proba- 
bility, and may satisfy the antiquarian, since 
no other throws 'more light on the subject. 
jAiddovim might have easily been softened into 
Ijondon^ ‘ the city of Imd ; ’ that is, the place 
mostly resorted to by the chief of the Trino- 
bantes. The ancient Britons called it, and 
Welsh still call it, Lundayn\ the ancient 
Saxons, London ceaster^ or Castrum Londini. 
Tacitus, Ptolemy, and Antoninus called it Lon- 
dinium ; Ammianus, lAindinum ; Stephanus, 
Lindonion ; Bede, Lundonia^ and Civitas Lun- 
donia. The name of Augusta was also conferred 
on it, according to Ammianus Marcellinus, very 
probably on account of the traditional report 
that it was surrounded with walls by Constan- 
tine the Great, whose mother was styled Helena 
lAugustet, The French have unaccountably 


added res to the first syllable, and call it 
Londres ; the Spaniards, Londra ; the Portu- 
guese, Londre\ and the D.utch, Lunden . — 
Encyc. Lond. For a short 'account of early 
London, see 3 Hall. M. A., p. 219. 

It is a county of itself, a -market overt every 
day, except Sundays, and a corporation by pre- 
scription, and is exemjyted from the Municipal 
Corporation Act, 5 & 6 Wm. bV. c. 76. It is 
divided into twenty-six wards, over each of 
which there is an alderman, and is governed 
by a lord mayor, who is chosen yearly, and 
presented to the Queen, or, in her absence, to 
her justices, or the barons of the Exchequer at 
Westminster. He is the chief justice of gaol 
delivery, escheator within the liberties, and 
bailiff of the river Thames, &c. He has also 
jurisdiction over the local courts, viz. the Court 
of Hustings, Sheriffs’ Court, Mayor’s Court, 
Court of Common Council, &c. See 20 & 21 
Vkt. c. 157, 8. 48. 

The customs of London are many and va- 
rious ; they are against the common law, but 
made good by special usage, and confirmed by 
Act of Parliament. — 4 Inst. 249 ; 8 Rep. 126. 

They differ from all others in the mode of 
their trial ; for, if the existence of the custom 
be brought in question, it shall not be tried by 
a jury, but by certificate from the Lord Mayor 
and aldermen by the mouth of their Recorder; 
unless it be such a custom as the corporation 
is itself interested in, as a right of taking toll, 
&c., for then the law permits them not to cer- 
tify on their own behalf. 

An action upon the custom of London can 
only be brought in the Lord Mayor’s Court ; 
but the custom may be pleaded in bar in a su- 
perior court. It may be used in a superior 
court by way of defence, and in such cases the 
superior court will take notice of the custom. 
Lavie v. Phillips, 3 Burr. 1784. As to the 
mode of certifying the customs of the city, see 
Plummer v. Bentham, 1 Burr. 249. When a 
custom has once been certified, the superior 
courts must take notice of it ; and cannot re- 
quire to have it certified again.— 

V. Hawkins, 1 Doug. 380. The customs of 
London as to the distribution of intestates’ 
effects are abolished by 19 & 20 Viet. c. 94. 
Admission to the freedom of the city of London 
by redemption is exempted from stamp duty 
by 19 & 20 Viet. c. 81, s. 4. See Central 
Criminal Court. 

London and Westminster Sittings. Courts 
of Nisi Prius which are held in these places in 
and after every term, before the chief or other 
judge of the superior courts. Two judges may 
sit at the same time for trial of causes pending 
in the same court. — 17 & 18 Viet. c. 125. 
ss. 2 «fe 95 ; 1 Chit. Arch. Prac. by Pren. 177. 

London Commissioners to administer Oaths. 

In pursuance of 16 & 17 Viet, o, 78, s. 2, per- 
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Sons practising as solicitors within ten miles 
from Lincoln’s Inn Hall, at their respective 
places of business, may be appointed by the 
Lord Chancellor to administer oaths, and take 
declarations, affirmations, and attestations of 
honor in Chancery, and are to possess all shch 
other powers, and discharge all other such 
duties as formerly appertained to the office of 
Master Extraordinary in Chancery, and such 
persona are styled ‘ London Commissioners to 
administer Oaths in Chancery,’ and are entitled 
to charge and take a fee of one shilling and 
sixpence for every oath administered by them, 
and for every declaration, affirmation, or attes- 
tation of honor taken by them, subject to an 
order of the Lord Chancellor, varying or an- 
nulling the same. 

London Gazette. See Gazette. 

London Police Act, 2 & 3 Viet. c. 94. 

London Sessions. They are held eight times 
during the year : four as quarter sessions, and 
the remaining four as original general sessions. 
The usual times are fixed by the Court of Al- 
dermen. The recorder is the judge, sitting as 
the assessor of the lord mayor and aldermen. 
Only misdemeanors are tried here. By 5 & 6 
Viet. c. 38, county and borough sessions are 
prohibited from trying any treason, murder, 
or capital felony, any offence pmiishable with 
transportation for life, and also misprision of 
treason, political offences, offences against reli- 
gion, perjury or subornation of perjury, bribery, 
forgery, bigamy, abduction, setting fire to 
growing crops, woods, lieath, &c., endeavouring 
to conceal the birth of a child, offences against 
the bankrupt and insolvent laws, administering 
unlawful oaths, blasphemous and seditious libels, 
conspiracies and combinations, stealing, injur- 
ing, or destroying legal records and documents, 
testamentary papers, and wills. See Central 
Criminal Court. 

Longa possessio est pads jus. — Co. Litt, 6. 
(Long possession is the law of peace.) 

Longa possessio parit jus possidendi et toUit 
actionem vero domino. — Co. Litt. 110. — (Long 
posscvssion produces the right of possession, and 
takes away an action from the true owner.) 

Longum tempus et longus usus^ qui excedit 
memoriamhomimim^ svfficit pro jure. — Co. LitU 
115. — (Long time and long use, which exceeds 
the memory of man, suffices in law.) 

Long Vacation, the recess from the 10th of 
August to the 24th of October at Common Law, 
and to the 28th October in Chancery, in every 
year. 

Loq^nela, an imparlance ; a declaration. 

- Lo^nela sine die, a respite to an indefinite 
time. 

Loquendum ut vulguSj sentiendum ut docti . — 
7 Co. 11. — (Speak as the ordinary people, 
think as the learned.) 

Lord [fr. hlafordj lafordj lordy Sax., of hlaf, 


a loaf of bread, and ford, to give, because such 
great men kept extraordinaiy houses, and fed 
all the poor ; for which reason they were called 
givers of hreaf], monarch, governor, master. — 
Encyc. Lond. 

Lord in Gross, he who is lord, not by reason 
of any manor, as the king in respect of his 
crown, &c. Very lord, is he who is immediate 
lord to his tenant; and very tenant, he who 
holds immediately of that lord. So that, where 
there is lord paramount, lord mesne, and te- 
nant, the lord paramount is not very lord to the 
tenant. 

Lord Chamberlain. See Chamberlain. 
Lord Chancellor. See Chancellor. 

Lord High Admiral. See Admiralty. 

Lord High Steward. See High Steward. 

Lord Lieutenant, the chief governor or vice- 
roy of Ireland. 

Lords Lieutenant of Counties, officers of 

great distinction, appointed by the Crown for 
the managing of the standing militia of the 
county, and all military matters therein. Lords 
Lieutenant are supposed to have been intro- 
duced about the reign of Heniy VIII., for they 
are mentioned as known officers in the 4 & 6 
Ph. & M. c. 3, though they had not been long 
in use ; for Camden speaks of them in the time 
of Queen Elizabeth, ais extraordinaiy magis- 
trates constituted only in times of difficulty 
and dang(.‘r. They are genorallji of the prin- 
cipal nobility, and of the best interest in the 
county ; they are to form the militia in case of 
a rebellion, &c., and inarch at the head of them, 
as the Crown shall direct. They have the 
power of commissioning colonels, majors, cap- 
tains, and subaltern officers in the Militia and 
Volunteer force ; also of presenting to the sove- 
reign the names of deputy-lieutenants, who are 
to be selected from the best gentry in the county, 
and act in the absence of the Lord Lieutenant. 
Subservient to the Lord Lieutenant and the 
deputy lieutenants are the justices of the peace, 
who, according to the orders they receive from 
them, are to issue w.*irrants to the high and 
petty constables, &c. — Encj/c. Lond, 

Lord of a Manor, one who possesses a copy> 
hold. See Copyhold. 

Lord Mayor’s Court in London. A Court 

of the Queen, held before the Lord Mayor and 
aldermen. Its practice and procedure are 
amended and its powers enlarged by 20 & 21 
Viet. c. 157. In this court the recorder, or, 
in his absence, the common Serjeant, presides 
as judge (s. 46) ; and from its judgments error 
may be brought in the Exchequer Chamber 
(s. 4). 

Lord Privy Seal, before the 80 Hen. VTII., 
was generally an ecclesiastic; the ofiice has 
since been usually conferred on temporal peers, 
above the degree of barons. He is appointed 
by letters patent. The Lord Pri^ Seal, 
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receiving a warrant from the signet office, issues 
the Privy Seal, which is an authority to the 
Lord Chancellor to pass the Great Seal, where 
the nature of the grant requires it. But the 
privy seals for money begin in the Treasury, 
whence the first warrant issues, countersigned 
by the Lord Treasurer. On the Lord Privy 
Seal are two attendant clerks who have two 
deputies to act for them. He ft a member of 
the Cabinet Council. — Encyc. Lond. 

Lord and Vassal, grantor and grantee in 
the feudal system. 

Lords’ Act, 32 Geo. II. c. 28, amended by 
33 Geo. III. c. 5, and made perpetual by 39 
Geo. III. c. 50. It was passed for the relief of 
Insolvent Debtors, but was repealed by 1 & 2 
Viet. c. 110, s, 119. 

Lords of Erection, favorites to whom the 
Crown gave those benefices which were for- 
merly held by abbots and priors. 

Lords, House of. See IIouse of Lords. 

Lords Justioes of Appeal. See Chancery. 

Lords Marchers, those noblemen who lived 
on the marches of Wales or Scotland ; who in 
times past had their laws and power of life and 
death, like petty kings. Abolished by 27 
Hen. VIII. c. 26 ; and 6 Edw. VI. n. 10, See 
Marches. 

Lords of Parliameif.t, those who have seats 
in the House of Lords.* 

Lords of Hegality, persons to whom rights 
of civil and*criminal jurisdiction were given 
by the Crown — Scotch phi'ase. 

Lords spiritual, the archbishops and bishops 
who have seats in the House of Lords. 

Lords temporal, those lay peers who have 
seats in the House of Lords. See House of 
Lords. 

Lordship, dominion, manor, seigniory, do- 
main ; also title of honor used to a* nobleman 
not a duke. It is also the titulary appellation 
of the judges and some other persons in 
authority and office. 

Lord warden of Cinque Ports. See Cinque 
Ports. 

Lost Bill of Exchange Act, 9 & 10 Wm. 

in. c. 17, 8. 3, which enacts that if an inland 
bUl of exchange for hi. or upwards be lost be- 
fore it is due, another similar bill must be 
given, if the loser will give an indemnity 
against liability on the lost instrument. 

Against the person finding the bill the real 
owner may maintain an action of trover. 

Equity will, however, decree payment of 
lost and mutilated securities, requiring, of 
course, an affidavit of the loss,^ and a proper 
indemnity. By 17 & 18 Viet. c. 12.5, s. 87, 
the court or a judge may order in an action 
on a bill of exchange or other negotiable in- 
strument, that the loss of it shall not be set 
up at the trial, provided an indemnity is 
giv^ to the sati^ction of the coiurt, or judge, 


or a master, against the claims of any other 
person. 

Lot, a contribution or duty. See Scot. 

Lot, or Loth, the thirteenth disk of lead in 
the mines of Derbyshire, which belongs to the 
Crown. 

Lotiierwite, or Loyerwit, a liberty or privi- 
lege to make amends for lying with a bond- 
woman without license. See Lair-wite. 

Lottery, a game of chance ; a distribution 
of prizes by chance. By 10 & 11 Wm. HI. 
c. 17, all lotteries were declared to be public 
nuisances, and all grants, patents, or licenses 
for the same to be contrary to law. But as 
lotteries were foimd a ready mode for raising 
money for the service of the State, they were 
from time to time sanctioned by Acts of Par- 
liament passed expressly for this purpose ; but 
by 6 Geo. IV. c. 60, they were abolished. In 
the case of Art Unions the Legislature has le- 
galized the distribution by lottery of works of 
art. See 4 Bl. Com. 168; 4 Step. Com. 355. 
See Art Unions, Foreign Lotteries. 

Lourcurdus, a ram, or bell-wether. — Cowel. 

Lou le ley done chose, la ceo done temedie 
a vener a ceo. — 2 Rol. R. 17. — (Where the 
law gives a right, it gives a remedy to 
recover.) 

Love-day, the day on which any dispute 
was amicably settled between neighbors ; or 
a day in which one neighbor helps another 
without hire. 

Lowbote, a recompense for the death of a 
man killed in a tumult. 

Low-water-mark, that part of the sea-shore 
to which the waters recede when the tide is 
lowest. 

Lubricum linguae non facile trahendum est in 
paenam. — Cro. Car. 117. — (A slip of the tongue 
oughtnot lightly to be subjected to punishment.) 

Lucid interval. ‘ By a perfect interval,’ 
said Lord Th\ir\ow {Attorney-General\ . Parn- 
ther, 3 Bro. C. C. 234), * I do not mean 
a cooler moment, an abatement of pain and 
violence, or of a higher state of torture — ^a 
mind relieved from excessive pressure ; but an 
interval in which the mind, having thrown off 
the disease, had recovered its general habit.’ 
And see D'Aguesseau’s description in his 
pleading in the case of the Abb^ d’Orleans, 
quoted under the head ‘ Idiots and Lunatics.’ 

‘ While the doctrine of lucid intervals,’ ob- 
serves Dr. Ray, ‘ as explained by the language 
above quoted, is upheld by scarcely a single 
eminent name in the medical profession, we 
find that their existence is either denied alto- 
gether, or they are regarded as being only a 
remission, instead of an intermission, of the 
disease ; an abatement of the severity of the 
symptoms, not a temporary cure.’ Mr. Haslam, 
who is no mean authority on any question 
connected with insanity, emphatically declares 
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that * as a constant observer of this disease for 
more than twenty-five years, I cannot affirm 
that the lunatics with whom I have had daily 
intercourse have manifested alternations of 
insanity and reason. They may at intervals 
become more tranquil and less disposed to 
obtrude their distempered iancies into notice. 
For a time their minds may be less active, 
and the succession of their thoughts conse- 
quently more deliberate ; they may endeavour 
to effect some desirable purpose and artfully 
conceal their real opinions, but they have not 
abandoned or renounced their distempered 
notions. It is as unnecessary to repeat that 
a few coherent sentences do not constitute the 
sanity of the intellect, as that the sounding of 
one or two notes of a keyed instrument could 
ascertain it to be in tune.’ — Med. Juris, of 
Insanity^ 224. 

* The mania,’ says Fodcre, * which is accom^r 
panied by fury is very often periodical, that is, 
as if granting an occasional truce to the patient, 
it appears only at certain epochs, between which 
he enjoys all his reason, and seems to conduct 
and judge in all respects like other men, if we 
except in regard to certain ideas, the thought 
of which may at any time occasion a fi'esli 
paroxysm.’-r-Z>e Medecine Legale^ t. i., p. 205, 
s. 140. 

Georget, while he speaks of lucid intervals 
‘ as returns to reason,’ is careful to add that, 
‘in this state, patients frequently experience 
some degree of malaise^ of sorpe disturbance 
of their ideas, and weakness of mind, which 
prevents them from fixing their attention for 
any length of time on a particular subject, 
from engaging in reading, writing, or attending 
to their affairs .’ — Des Maladies Mentales^ 4G. 

‘ There are few cases of mania or melan- 
choly,’ says Dr. Read, ‘ where the light of 
reason does not now and then shine out 
between the clouds. In fevers of the mind, as 
well as those of the body, there occur frequent 
intermissions. But the mere interruption of 
a disorder is not to be mistaken for its cure 
or its ultimate conclusion. Little stress ought 
to be laid upon those occasional and uncertain 
disentanglements of intellect, in which the 
patient is for a time only extricated from the 
labyrinth of his morbid hallucipations. Mad- 
men may show at starts more sense than ordi- 
nary men.’ — 2l8t Essay on Hypochond. Affec. 

* But however calm and rational,’ observes 
Dr. Combe, ‘the patient may appear to be 
during the lucid intervals, as they are called, 
and while enjoying the quietude of domestic 
society, or the limited range of a well-regulated 
asylum, it must never be supposed that he is 
in as perfect possession of his senses as if he 
had never been ill. In ordinary circumstances, 
and under ordinary excitement, his perceptions 
may be accurate, and his judgment perfectly 


sound ; but a degree of irritability of brain 
remains behind, which renders him unable to 
withstand any unusual emotion, any sudden 
provocation, or any unexpected ana pressing 
emergency. Were not this the case, it is 
manifest that he would not be more liable to 
a fresh paroxysm than if he had never been 
attacked. And the opposite is notoriously the 
fact; for relapses are always to be dreaded, 
not only after a lucid interval, but even after 
perfect recovery. And it is but just as well 
as proper to keep this in mind, as it has 
too often happened that the lunatic has been 
visited with the heaviest responsibility for 
acts committed during such an interval, from 
whicli, previous to the first attack of the dis- 
ease, he would have shrunk with horror.’— 
Ohserv. on Ment. Derang, 241. 

The principle of law, which holds the civil 
responsibilities of the insane to be unimpaired 
dm-ing the lucid interval, is generally correct. 
It should be the duty of courts, however, to 
view their acts done at such times with the 
most watchful jealousy, because their minds, 
though left free from all delusion, are never- 
theless weak and irritable, and they are easily 
induced, by the arts of unprincipled men, to 
enter into tran.sactions the folly of which 
would have been oljyious enough to them 
before they began to be insane. 

‘ The evidence in support of the allegation 
of a lucid interval,’ said Lord Thurlow, * after 
derangement at any period has been established, 
should be as strong and demonstrative of such 
fact, as where the object of the proof is to 
establish derangement. The evidence in such 
a case, applying to stated intervals, ought to 
go to the state and habit of the person, and 
not to the accidental interview of any indi- 
vidual, or to the degree of self-possession in 
any particular act.’ 

It appears from a note in Beck's Med. Juris. 
463, that Lord Eldon dissented from this pro- 
position, and thud stated his objections to it to 
Lord Thurlow himself : — ‘ I have seen you 
exerpising the dutiea of Lord Chancellor with 
ample sufficiency of mind and understanding, 
and with the greatest ability. Now, if Provi- 
denep should affect you with a fever, which 
should have the effect of taking away that 
sanity of mind for a considerable time (for it 
does not signily whether it is the disease in- 
sanity or a fever that makes you insane), 
would any one say that it required such very 
strong evidence to show that your mind was 
restored to the power of performing such an 
act as making a will — an act, to the perform- 
ance of which a person of ordinary inteHigence 
is competent ? ’ ‘ We are not informed,’ says 

Dr. Ray, ‘how this objection struck Lord 
Thurlow. It does, however, sognify everything, 
whether it is the disease insanity or a fever that 
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makes one insane—for the delirium of fever 
is but a casual symptom of that disease — and, 
together with the pathological condition that 
gave rise to it, is presumed to disappear with 
the main disorder on which it depends. This 
is the ordinary course of nature. On the con- 
trary, mental alienation is the essential, the 
pathognomonic, and oftentimes the only clearly 
discernible symptom of mania, and its disap- 
pearance furnishes the only intimation, perhaps, 
that we have of the cure of this disease. Thus 
our means of deciding this point being so small, 
we are necc.ssarily led to require stronger 
evidence of their certainty than of the restora- 
tion of the mind in fever, because the latter 
is confirmed by a multitude of symptoms. 
Recovery from an attack of fever is a pheno- 
menon that .anyone can see, but not such is 
recovery from an attack of mania ; bec.ause, 
though the insane delusions, or conduct by 
which it was manifested, may dis,appcar, it 
remains to be determined in every c.a 8 e, 
whether they are not purposely concealed 
from obseiwation, or proptr opportunity hjis 
been offered to the patient to bring them for- 
ward. Just as the existence of mania requires 
stronger *proof than that of the delirium of 
fever, so does recovery from the former require 
stronger proof th.an rectory from the latter.’ 

In another place Dr. Ray says, ‘ we would 
have the ground on which the vsilidity of a 
will is established, distinctly understood to be 
the character of the act, not the condition of 
the testator’s mind.’ 

‘ It is important that, on subjects like medi- 
cal jurisprudence, language should be used 
with strict adherence to its original and proper 
signification ; and therefore, when a lucid in- 
terval is defined by.competent authority to be 
a “ temporary cure ” of the disease, a recovery 
of the mind’s general habit, the occurrence of 
which must be proved by the “ state and 
habit ” of the person, obsei-ved during a suffi- 
cient length of time, we havb to complain that 
the term is applied to a mere remission in the 
violence of the symptoms, whicli lasts but a 
few minutes, and is proved by a single cohe- 
rent act.’ 

Not a single case has occurred, so far as can 
be ascertained, where a person has been con- 
victed of crime during a lucid interval. — Itay^s 
Med. Juriap. of Insanity, tit. ‘Lucid Intervals; ’ 
Beck's Med. Junsp. 460; Tay. Med. Jur. 
c. Iviii. 

LuoratLye suocession, that succession which 
the heir receives by law without paying any 
value, and which renders him liable to the 
debts of his ancestor . — Scotch term. 

Lucii oausa [Lat .3 (/hr the purpose of 
gain). 

Lucrum, a small slip or parcel of land. 

Lucrum C9SSW8 


Luminare, a lamp or candle set burning bn 
the altar of any church or chapel, for the main- 
tenance whereof lands and rent-charges were 
frequently given to parish churches, &c. — Ken. 
Glos. 

Lunacy. See Idiots and Lunatics. 

Lunacy Acts, 8 & 9 Viet. c. 100 ; 16 & 

17 Viet. cc. 96 & 97 . 

Lunacy Acts Amendment Acts, 1862 & 
1863 ; 25 & 26 Viet. c. Ill ; 26 & 27 Viet, 
c. 110. 

Lunacy, Commissioners in, established by 
8 & 9 Viet. c. 100. 

Lunacy, Masters in, established by — 

Lunacy Regulation Act (1853), 16 & 17 
Viet. c. 70 ; amended by 18 & 19 Viet. c. 13 ; 

25 & 26 Viet. c. 86. 

Lunatic Asylums, houses established for the 
reception of insane persons. They are of various 
descriptions : some being established by law for 
the public benefit, under the denomination of 
County or Bonn igh Lunatic Asylums ; others 
instituted for the public benefit by the endow- 
ments of ch.aritable donors ; and others being 
private houses kept by individuals for their 
own profit. 

County and Borough Lunatic Asylums for 
instine paupers or criminals of the county are 
regulated by 16 & 17 Viet. c. 97, amended by 

18 & 19 Viet. c. 105, 19 & 20 Viet. c. 87, and 

26 & 27 Viet. c. 110; other asylums are 
regulated by 8 & 9 Viet. c. 100, amended by 
16 & 17 Viet. c. 96, 18 & 19 Viet. c. 105, 
and 25 & 26 Viet. cc. 54 & 111. 

Lundress, a sterling silver penny, which was 
only coined in London. — Lownd's Essay on 
Coins, 17. 

Lupauatrix, a bawd or strumpet. — 3 Inst. 
206. 

Lupinum caput gerere, to be outlawed, and 
have one’s head expo.sed, like a wolfs, with a 
reward to him who should take it. 

Lurgfulary, casting any corrupt or poisonous 
thing into the water. 

Luxury, excess and extravagance, which was 
formerly an offence against the public economy, 
but is not now punishable. — 1 Jac. I. c. 25. 
See 19 & 20 Viet. c. 64, which repealed the 
Statute of Nottingham, 10 Edw. III. stat. 3, de 
cibariis utendis. 

Lyef-yeld, or Lef-silver, a small fine paid 
by a customary tenant to his lord, for leave to 
plough or sow. 

Lying in franchise, waifs, wrecks, estrays, 
and the like, which may be seized without suit 
or action. — 3 Step. Com. 368. 

Lymg in grant, or in livery. See Grant. 

Lying-in-hospitals, charities which cannot 
be established without a previous license from 
the quarter sessions ; and illegitimate children 
born in them are not to be chargeable to tl^e 
parish of their births.— —18 Geo. III. c. 82. 
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Lynoh-law. See Lidford law. 

Lyon Kin^ of AimSi the Scotch herald. 


M. 

H, the brand or stigma of a person convicted 
of manslaughter, and admitted to the benefit 
of clergy. It was burned on the brawn of the 
left thumb. Abolished. 

Maal, Mahl, Mehal, , places, districts, de- 
partments ; places or sources of revenue, par- 
ticularly of a territorial nature ; lands. — Indian, 

Mac, a prefix to Irish and Scotch names, 
signifying a son. 

' Mace, a large staff, made of the precious 
metals, and highly ornamented. It is used 
as an emblem of authority, and carried before 
certain public functionaries by a mace-bearer. 

Macedonian decree, a decree of the Roman 
senate, which derived its name from that of a 
certain usurer who was the cause of its being 
made, in consequence of his exactions. It 
was intended to protect sons who lived under 
the paternal jurisdiction from the unconscion- 
able contracts which they sometimes made on 
their expectations after tlieir fathers’ deaths; 
another, and perhaps the principal object, was 
to cast odium on the rapacious creditors. It 
declared such contracts void. — Cio. Taixl\ 

Mace-greff [fr. machecarius, Lat.], one who 
buys stolen goods, particularly food, knowing 
it to be stolen. — c. xxix. 

Mace-proof, secure against arrest. 

Macer, a mace-bearer ; an officer attending 
the Court of Sessions. • 

Machecollare, or Machecoulare, to make 
a warlike device over a gate or other passage 
like to a grate, through which scalding water 
or ponderous or oflfensive things may be cast 
upon the assailants. — Co. Litt. 5 a. 

Machinery. As to the riotous destruction 
of machinery, see 24 & 25 Viet. q. 97, s. 11. 
As to the fencing of machinery in factories for 
the protection of children and young persons, 
see 7 & 8 Viet. c. 15, s. 21; 19 & 20 Viet. 
c. 38, s. 4; and 24 & 25 Viet. c. 117, s. 6. 

Mactator, a murderer. 

Madhouse. See Lunatic Asylums. 

Madman. See Mental alienation. 

Madras, bishopric of, established by 3 & 4 
Wm. IV. c. 85. 

MsBC-burgh, kindred, family. 

Mseg-bot, compensation for homicide paid 
by the perpetrator to the kinsmen or family 
of the slain. — Ane. Inst. Eng. 

Msere [fr. mer, Sax.], famous, great, noted ; 
as JElmere, all femous. — Gibs. Camd. 

Magic, witchcraft and sorcery. — 9 Geo. II. 
c. 5 ; and 6 Geo. IV. c. 83.- 


Magister, a master or ruler ; a person wher 
has attained to some eminent degree in science. 

Magister ad ^sioultates, an ecclesiastical 
officer who grants dispensations. 

Magister navis {the master of a ship). 

Magister rerum usus ; magistra rerum car- 
perien tia. — C'o.Litt. 69, 229 ( Use is the master 
of things ; experience is the mistress of things.) 

Magister societatis {the manager of a part- 
nership). 

Magistracy, the body of officers who admi- 
nister the laws ; the office of a magistrate. 

Magistrate, a man publicly vested with 
authority ; a governor ; an executor of the 
laws. 

Of magistrates some are Supreme, in whom 
the sovereign power of the state resides ; others 
arc subordinate, deriving all their authority 
from the supreme magistrate, accountable to 
him for their conduct, and acting in an inffirior, 
secondary sphere. 

The word magisti'atus contains the same ele- 
ment as mag {ister) and mag {nus ) ; and it sig- 
nifies both the person and the office, as we see 
in the phrase se magistratu abdicare.-—.Liv. 
xxiii. 23. According to Festus, a magistratus 
was one who had judicium auspiciumque.-— 
Smith's Diet, of Antiq. See Justices.. 

Magna assisa eligeitda. Writ de. The first 
species of extraordinary trial is that of the 
grand assize, which was instituted by Henry II. 
in Parliament, by way of alternative offered to 
the choice of a tenant or defendant in a writ of 
right instead of the duel. The writ issued to 
the sheriff to return four knights, who were to 
elect and choose twelve others to be joined 
with them, and these formed the grand assize 
or great jury, which was to try the matter of 
right. Abolished by 3 & 4 Wm. IV. c. 27. 

Magna centum, the great hundred, or six 
score. 

Magna Charta. This Great Charter com- 
mences the Statute-book of the Realm, and is 
the Genesis of Britisli Liberty, the fundamental 
assurance of our political freedom. It is based 
substantially upon the Saxpn Common Law, 
which flourished in this kingdom until the Nor- 
man invasion consolidated the tyrant system of 
feudality, still the great characteristic of the 
principles of real property. It is mainly the 
solemn restitution of the ancient liberties of the 
realm exacted by our old warrior-barons from 
a profligate sovereign, in consequence of his 
abominable licentiousness, and the unendur- 
able oppressions of his creature, the Chief 
Justiciary, Peter, Bishop of Winchester, an 
adventurous foreigner, who pandered to his 
master’s villanies, and plundered the people 
for his own aggrandizement. Goaded by ^ese 
provocations, the barons assembled at St* 
Edmund’s Bury, in Suffolk, in the latter part 
of the year 1214, and there solemnly swore 
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upon tlie high altar to withdraw their alle- 
giance from the Crown and openly rebel, unless 
King John confirmed by a formal charter the 
ancient liberties of England ; and they^ then 
engaged to demand this of the sovereign in the 
early part of the ensuing year, arming them- 
selves in the meantime, so as to compel John, 
if necessary, to confinn those liberties which 
had been confirmed by the charters of his 
predecessors and his own solemn but disre- 
garded oath. As the first step in order to bring 
the king to his senses, the barons disclaimed 
all allegiance to him, were formally absolved 
from their oaths of fidelity, and chose for their 
general, Robert Fitz Walter, with the title of 
Marshal of the Army of God and of the Holy 
Church. After the fortre.ss of Bedford had sur- 
rendered to them, and they were in possession 
of the metropolis, by private agreement with 
the citizens, the king sent a message to them 
to desire that a place and time of meeting 
might be fixed for the purpose of his complying 
with their demands. Accordingly, the famous 
meadow called Runingmede, or Runemede 
(from the Saxon word rune, signifying council), 
situated on the south-west bank of the Thames, 
between Staines and Windsor, in the hundred 
of Godley or Chertsey, in Surrey, was selected 
for the interview. IJiis meadow had been 
constantly used for national assemblies, and 
was named Councilmede. The conferences 
between the king and the armed barons opened 
on Monday the 15th of June, and closed on 
Friday the 19th of June, 1215, being in the 
seventeenth year of his reign. Afler the ad- 
justment of preliminaries, articles or heads of 
agreement were drawn up and sealed ; these 
articles were then reduced to the form of a 
charter, to which the great seal of the realm 
was solemnly affixed, and the instrument was 
given by the king’s hand as a confirmation of 
his own act, but it was not signed by him as 
commonly supposed. This celebrated event 
in our history took place in a small island, still 
called Magna Charta Island, situated in the 
Thames, not far l^cyond Aukerwyke, in Buck- 
inghamshire. Many originals of the Great 
Cl^rter were made, for the purpose of deposit- 
ing one in every diocese. Two of these are 
extant in the British Museum, and it is said 
that there are two others in existence, one in 
the Cathedral at Salisbury, and the other in 
that at Lincoln. Cordiality never afterwards 
really existed between John and the barons. 
The king dissembled and intrigued with the 
Pope in order to get rid of his obligations, and 
the barons threatened and rebelled against the 
sovereign for the purpose of maintaining our 
ancient liberties, imtil the unexpected demise 
of this, the most contemptible of the Planta- 
genet dynasty, put an end to his disgraceftil 
scheming. 


Magna Charta was not firmly established as 
the Common Law of the realm and the inalien- 
able right of the subject for nearly a century 
after the conferences at Runingmede, during 
which period this country was kept in a constant 
state of alarm and excitement by the struggles 
of the barons’ war, but at length this constitu- 
tional barrier against regal encroachments was 
finally secured to the jjeople by its solemn con- 
firmation by Edward I. No fewer than thirty- 
two Acts of Parliament were obtained from 
1267 to 1416, from the sovereigns of England, 
for the purpose of fixing the Great Charter as 
the broad basis of our legislation, and the ma- 
terial guarantee of the freedom of political ’ 
opinion, and of vindicating the right of pub- 
licly discussing and scrutinising the conduct 
and measures of the government of the day. 

The Great Charter, as set forth in the statutes 
at large, is expressed to be made in the 9th' 
year of King Henry HI. (that is in 1225), and 
confirmed by King Edward I. in the 25th year 
of his reign (that is in 1297). The original is 
written in the Latin language, which, /ilthough 
not of that pure classicality that will be appre- 
ciated by the scholar, is nevertheless simple, 
vigorous, and unmistakable, breathing that 
enlightened spirit of sturdy independence, 
which, for the reputation of England, it is to 
be hoped may be quenchless and invincible. 
The original Latin is printed in the Statute- 
book in one column, and an English transla- 
tion of it in another. 

This memorable document commences 
thus ; — 

Edward, by the Grace of God, King of 
England, Lord of Ireland, and Duke of Guyan, 
to all tetwhom these presents shall come, greet- 
ing. We have seen the Great Charter of the 
Lord Henry, formerly King of England, our 
lather, of the liberties of England in these 
words ; Henry, by the Grace of God, King of 
England, Lord of Ireland, Duke of Normandy 
and Guyan, and Earl of Anjou, to all Arch- 
bishops, Bishops, Abbots, Priors, Earls, Barons, 
Sheriffs, Provosts, Officers, and to all Bailiffs, 
and other our faithful subjects, which shall 
see this present Charter, greeting. Know ye 
that we, unto the Honor of Almighty God, 
and for the salvation of the souls of our pro- 
genitors and successors, to the advancement 
of Holy Church, and amendment of our realm, 
of our mere and free will (i. e. not by com- 
pulsion), have given and granted to all Arch- 
bishops, Bishops, Abbots, Priors, Earls, Barons, 
and to all freemen of this our realm, these liber- 
ties following, to be kept in our kingdom of 
England for ever. 

Magna Charta is a collection of statutes, or 
capitulary, which consists of thirty -seven chap- 
ters, which are for the most part declaratory of 
our ancient and cherished customs, supplying. 
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however, many of the deficiencies of the Common 
Law. The 1st chapter is a confirmation of 
liberties in these words : — 

First, we have granted to God, and by our 
resent charter have confirmed for us and our 
eirs for ever, that the Church of England 
shall be free and shall have all her whole rights 
and liberties inviolable. We have granted 
also and given to all the freemen of our realm, 
for us and our heirs for ever, these liberties 
underwritten, to have and to hold to them and 
their heirs, of us and our heirs for ever. 

The beginning of this chapter is somewhat 
impious, the creature giving to the Creator, 
but the ecclesiastics attempt to get rid of the 
impropriety by the explanation that that which 
is given to the Church is given to the Deity 1 
It is remarkable, that all the great written laws 
of the Middle Ages begin with a provision in 
favor of the liberties and immunities of the 
National Church, vindicating them from the 
influence of the papal authority and the en- 
croachments of the secular power. Our robust 
ancestors plainly understood that unless our 
homage to our Maker proceeded from an un- 
fettered and intelligent faith, religion became 
soul-degrading and superstitious. 

The 2nd chapter relates to the relief of the 
Crown’s tenant of full age : — 

If any of our earls or barons, or any other, 
which holdeth of us in chief by knights service, 
die, and at the time of his death his heir be of 
full age, and oweth to us relief, he shall have 
his inheritance by the old relief; that is to say, 
the heir or heirs of an earl, for a whole earldom, 
by one hundred pounds ; the heir or heirs of a 
baron, for a whole barony, by one hundred 
marks ; the heir or heirs of a knight, for one 
whole knight’s-fee, one hundred shillings at the 
most, and he that hath less shall give less ac- 
cording to the old custom of the fees. 

The Great Charter only aimed at modifying 
the grievances of feudalism, which created the 
military tenure of knight-service. It was re- 
served for the vigorous administration of Crom- 
well to abolish this military tenure, which he 
did by intermitting the Court of Wards in 1645, 
So perfectly hopeless was the restoration of this 
oppressive system at the restoration of the 
second Charles, that the provision annihilating 
these feudal slaveries, contained in the statute 
12 Car. II. c. 24, simply embodied this whole- 
some law of the Commonwealth, and rendered 
it perpetual. 

The statute of Charles II. did away with the 
effect of the four next chapters of the Great 
Charter. It will be only necessary, therefore, to 
mention their subjects: — Chapter three related 
to the wardship of an infant heir of an earl, 
baron, or knight ; chapter four prohibited the 
guardian from wasting the lands of his ward, 
and from destroying his tenants, a plain indica- 


tion of the wretclied condition of the serfs in 
those days ; chapter five compelled such guard- 
ians to keep in repair such lands ; and chapter 
six that such heirs should be married without 
disparagements, that is, sliould not be com- 
pelled to contract an improper or unequal 
marriage. 

The 7th chapter concerns a widow, and 
enacts that : — 

A widow, after the death of her husband, 
immediately, and without any difiiculty, shall 
have her marriage, and her inheritance, and 
shall give nothing for her dower, her marriage, 
or her inheritance, which her husband and wie 
held the day of the death of her husband, and 
slie shall tarry in the chief house of her hus- 
band forty days after the death of her husband, 
within which days her dower shall be assigned 
her (if it w’ere not assigned her before), or that 
if the house be a castle, and she depart from 
the castle, then a competent house shall be 
forthwith provided for her, in the which she 
may honestly dwell, until her dower be to her 
assigned, as it is aforesaid, and she shall have 
in the meantime her reasonable estovers of the 
common ; and for her dower shall be assigned 
unto her a third part of ail the lands of her hus- 
band which were his during coverture, except 
she were endowed of fess at the church door. 
No widow shall be distrained to marry while 
she chooses to live single, nevertheless, she 
shall find surety that she shall not marry with- 
out our (the royal) license and assent (if she 
hold of us), nor without the assent of the lord, 
if she hold of another. 

A Avidow’s dower is that right which she has 
to a third of the profits of her deceased hus- 
band’s real property. A statute of Wm. IV. 
having abolished dower at the church door h as 
placed it in the power of her husband entirely to 
defeat his widow’s dower by a very sirnple 
process. Husbands for the most part avail 
themselves of this privilege. There is hardly 
then one widow out of a thousand who is not 
now deprived of this right. A widow’s tempo- 
rary privilege to sojourn in her deceased hus- 
band’s dwelling-house is c^led her quarantine. 
This concession to a widow- has two objects, to 
prevent the interposition of a supposititious 
child, a deceit which it is said was very com- 
monly practised in the middle ages, and also to 
provide against the destitute situation into which 
a widow may be cast by the death of her hus* 
band. She may make reasonable use of all the 
benefits and advantages connected with such 
residence, and is entitled to be sustained by the 
husband’s victuals; but if she marry again 
during the forty days, she forfeits her quarantine. 
The common practice of resorting to mairiage 
settlements, and making wills for the purpose 
of equitably adjusting ^e several interests of 
a family, obviates the harsh operation of the 
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general laws relating to women, the lairness of 
which is extremely questionable. A widow may 
now marry again whenever she pleases. 

The 8th chapter relates to Crown debts 
We or our bailiffs shall not seize any land or 
rent for any debt, as long as the present goods 
and chattels of the debtor do suffice to pay the 
debt, and the debtor himself be ready to siitisfy 
therefor. Neither shall the pledges of the 
debtor be distrained, as long as the principal 
debtor is sufficient for the payment of the debt. 
And if the principal debtor fail in payment of 
the debt, having nothing wherewith to pay, or 
will not pay where he is able, the pledges shall 
answer for the debts. And if they will, they 
shall have the lands and rents of the debtor, 
until they be satisfied of the debt which they 
before paid for him, unless the principal debtor 
can show himscll' to be acquitted against the 
said sureties. 

This order of enforcing Crown- debts from 
debtors and their sureties appears to be clear 
and satisfactory. It is the prerogative of the 
Crown to claim priority for taxes and penalties 
before all other creditors, and to recover them 
by a very prompt and efficacious process, be- 
cause thesaurus regis est pads vinculum et 
hellorum nervi (the public revenue is at once 
the security of peace anil the sinews of war). 

The 9th chapter perpetuates our Teutonic 
right of self-government, the source and bul- 
wark of our constitutional freedom. It enacts 
that : — 

The City of London shall have all their old 
liberties and customs. Moreover, we will and 
grant that all other cities, borouglis, towns, 
and the barons of the five ports, and all other 
ports, shall have all their liberties and free 
customs. 

The 10th chapter prohibited excessive dis- 
tress for more service for a knight’s-fee than 
was due, all which has been abolished. 

The 11th chapter enacts that : — 

Common Pleas shall not follow our court, 
but shall be holden in some place certain. 

The courtsof law .originally held their sittings 
in the place where the sovereign was actually 
residing, so that they followed him in his pro- 
gress throughout the country, a mode of pro- 
cedure irksome, expensive and detrimental. The 
Court of Common Pleas, which adjudicated 
upon disputes as to property, and which was 
erected in the reign of Henry III. became by 
this chapter of Magna Charta the first fixed 
judicature in the country, and has ever since 
administered justice in the City of Westminster. 

The 12th chapter relates to assizes and pro- 
vides that : — 

Assizes or recognitions of novel disseisin and 
mortancestorj diall not be taken but in the 
sliires, and after this manner ; we, or if we be 
out of this r^lm, our- chief justicers shall send 


our justicers through every county once in the 
year, which, with the knights of the shire, shall 
take the said assizes in those counties; and 
those things that at the coming of our foresaid 
justicers, being sent to take those assizes in the 
counties, cannot be determined, shall be ended 
by them in some other place in their circuit ; 
and those things which for difficulty of some 
articles cannot be determined by them, shall be 
referred to our justicers of the bench, and there 
shall be ended. 

Assizes or actions of novel disseisin und vnort- 
ancestor have long been abolished, and more 
simple remedies established. A novel disseisin 
was so called to distinguish it from an ancient 
disseisin, and it«arose in this way ; — The judges 
in the olden time, when travelling was perilous 
and slow, vrent then* circuits but once in seven 
years, all disseisins then or dispossessings of the 
lawful owners of lands which took place before 
the last circuits were ancient, but all disseisins 
since Avere novel. Morbincestor was an action 
brought against a person who had taken pos- 
session of property after the death of an ances- 
tor, and before his heir-at-law had entered 
into their occupancy. This chapter of the 
Great Charter is interesting as showing that 
our circuits arc a very old institution of our 
judicial system. 

I'he 13 th chapter relates to assizes of darrein 
presentment, a now abolished method of trying 
the right to present a priest to an ecclesiastical 
benefice. 

The 1 4tli chapter is directed against excessive 
fines, and provides that • 

A freeman shall not be amerced, i. c. fined 
for a small fimlt, but after the manner of the 
fault ; and for a great fault after the greatness 
thereof, sjiving to him his contenement ; and a 
merchant likewise, saving to him his merchan- 
dise ; and any other’s villain than ours shall 
be hkewise amerced, saving his wainage, if he fall 
into our mercy. And none of the- said amercia- 
ments shall be assessed, but by the oath of honest 
and lawful men of the vicinage. Earls and barons 
shall not be amerced but by their peers, and 
after the manner of their offence. No man of 
the church shall be amerced after the quantity 
of his spiritual benefice, but after his lay-tene- 
ment, and after the quantity of his offence. 

A man’s contenement is that which is abso- 
lutely necessary for his support and mainten- 
ance, as his tools and instruments of trade, 
and wainage is that that is necessary for the 
laborer and the farmer for the cultivation of his 
land, as carts, implements of husbandry. 

The 15th and 16th chapters relate to the 
making of bridges and defending of river- 
banks, a subject which now forms part of local 
law. 

The 17th chapter enacts that : — 

. No sheriff, constable, escheator, coroner, nor 
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any other our bailiffs, shall hold pleas of our 
Crown. 

Pleas of the Crown comprehend the criminal 
department of the law. It was ever the anxious 
care of our ancestors that a person accused of 
crime should be tried by a superior judge and 
a jury, and not by an inferior magistrate, since 
an incompetent judge is too often calamitous to 
the innocent. It appears, indeed, to be a sub- 
ject of very serious consideration, whether the 
powers of summary punishment, which are 
being given, session after session, to the local 
magistracy, is not a wide departure from our 
constitutional principles, and a mode of ad- 
ministering, carelessly and precipitately, the 
criminal law of the land, without a jiroper re- 
gard to the due execution of justice and the 
perfect maintenance of truth. 

The 18th chapter enacts that : — 

If any that holdeth of us lay-fee do die, and 
our sheriff or bailiff do show our letters-patent 
of our summons for debt, which the dead man 
did owe to us, it shall be lawful to our sheriff 
or bailiff to attach and inroll all the goods and 
chattels of the dead, being found in the said 
lay fee, to the value of the same debt, by the 
sight of lawful men, so that nothing thereof 
shall be taken away, until we be clearly paid 
off the debt, and the residue shall remain to 
the executors to perform the testament of the 
dead, and if nothing be owing unto us, all the 
chattels shall go to the use of the dead (siiving 
to his wife and children their reasonable parts). 

Debts owing to the Crown take precedence 
of all other debts, and this appears to be per- 
fectly fair, for it is only by the certain payment 
of taxes that the government of a country can 
be carried on. The old law which prohibited 
a man from willing away all his property from 
his wife and children has long since been abro- 
gated, and a man can now by a valid will 
deprive his widow and children of any parti- 
cipation in the property which he may leave. 
Whether the abolition of this wholesome law 
was expedient is a very nice question. It is 
not universally safe to rely altogether upon the 
conscientious obligations of men to do that 
which is right, and since no law will affect the 
dispositions of a just man, it would perhaps 
have been better not to have altered this old 
doctrine. 

The subjects of the 19th, 20th, and 21st 
chapters, relating to purveyance for a castle, 
doing of castle ward, and taking of horses, 
carts, and woods for the service of the royal 
castles, have been rendered obsolete by the 
abolition of feudalism. 

The 22nd chapter declares thus: — 

We will not hold the lands of them that be 
convict of felony but one year and one day, 
and then those lands shall be delivered tQ»the 
lords of the fee. 


. The addition of the day to the year appears 
to have been intended to prevent any dispute 
about whether the year is to be calculated as 
inclusive or exclusive of its last day. 

The 23rd chapter enacts that 
All wears from henceforth sliall be utterly 
pulled down in the Thames and Medway, and 
through all England, except by the sea-coast. 

It is obvious that wears in navigable rivers 
would be obstructive of free communication. 

The 24th chapter relates to the writ called 
prcecipe in capite^ which has been abolished. 

The 25th chapter directs that : — 

One measure of wine shall be through our 
realm, and one measure of ale, and one measure 
of corn, tliat is to say, the quarter of London ; 
and one breadth of dyed cloth, ruffets and 
habcrjocts, that is to say, two yards within the 
lists, and it sliall be of weights as it is of mea- 
sures. 

The subject of weights and measures is now 
regulated by the 5 & 6 Win. IV. c. 63. There 
appears to be a growing feeling amongst com- 
mercial men to introduce the decimal system 
of coinage, weiglits and measures, but adliesion 
to old methods is likely to retard its introduc- 
tion. 

The 2Cth, 27th, and 28th chapters, relating 
to the writ of inquisition <of life and member, 
and the old feudal tenures and wager of law, 
have been entirely superseded by their aboli- 
tion. 

The 29th chapter emphatically declares 
that : — 

No Ireeman shall be taken or imprisoned, or 
be disseised of his freehold, or liberties, or free 
customs, or be outlawed or exiled, or any 
otherwise destroyed ; nor will we pass upon 
hint, nor condemn him, but by lawful judg- 
ment of his peers, or by the law of the land. 
We will sell to no man, we will not deny, or 
delay to any man, either justice or right. 

This is a very important j)assage of the Great 
Charter, as it is declaratory of the ancitmt and 
fundamental law of this country. The lawful 
judgment of one’s peers is that never to be 
over-rated right belonging to eVery Englishman 
to a trial by a jury of his countrymen upon 
any litigation, whether relating to his private 
rights or his public wrongs. This ancient and 
valuable institution it behoves every English- 
man jealously to preserve ; it behoves us all 
actively to defeat every attempt to innovate 
upon or supersede it, for it is the soul and 
spirit of our national jurisprudence, the re- 
pressor of tyranny, the safeguard of the poor, 
the buckler of innocence, and the vindicator of 
our rights, our liberties, opinions, and political 
principles. 

It is required by our law that the ^elve 
jurors be unanimous in their verdic^ the 
reason for which would appear on. criminal 
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trials to be out of compassion to the pnsoner, 
by giving him the benefit of cveiy doubt, in 
accordance with the benignant qmdity of mercy. 
The unanimity required in trials of a civil 
nature is said to have arisen from the now 
abolished punishment, to which every juror 
was liable, for returning an improper verdict, 
and as each juror might have been subjected 
to a conviction, it was no doubt reasonable 
that every one should have a power of dis- 
senting, and not be concluded by the opinion 
of the others. 

The 30th chapter evinces a liberal treatment 
of foreigners : — 

All merchants (if they were not openly pro- 
hibited before) shall have their sjifc and sure 
conduct to depart out of England, to come into 
England, to tarry in and go through England, 
as well by land as by water, to buy and sell, 
without any manner of evil tolts, i. e. extor- 
tions, by the old and rightful customs, except 
in time of war. And if they be of a land 
making war against us, and such be found in 
our realm at the beginning of the war, they 
shall be attached without harm of body or 
goods, until it be known unto us, or our chief 
justice, how our merchants be intreated there 
in the land making war against us ; and if our 
merchants be well ifitreated there, theirs shall 
be likewise with us. 

It was by such humane and hospitable prac- 
tices as these, that our country has attained 
the proud position of being the first commer- 
cial nation in the world. 

The 31st, 32nd, and 33rd chapters, relating 
to the royal escheat, the lord’s services and 
the patronage of abbeys, have been entirely 
superseded. 

The 34th chapter would appear to be harsli 
and uncivil ; it is this : — 

No man shall be taken or imprisoned upon 
the appeal of a woman for the death of any 
other than of her husband. 

Now, the occasion of this restriction was 
that when a woman brought an appeal of death, 
her opponent lost his right of defending him- 
self against her by combat, and therefore, it 
was limited to widows. The present constitu- 
tional mode of prosecuting for the crime of 
manslaughter or murder is by indictment. 

The 35th chapter, relating to county-courts, 
sheriffs, turns, and lects, has long since fallen 
into desuetude by reason of new laws upon 
these subjects. 

The 36th chapter enacts that 

It shall not be lawful firom henceforth to any 
to give his land to any religious house, and to 
take the same land again to hold of the same 
house. Nor shall it be lawful to any house of 
religion to take the lands of any, and to lease 
the same to liim of whom it received them. 
If any from henceforth give his lands to any 


religious house, and thereupon be convict, the 
gift shall be utterly void, and the land shall 
accrue to the lord of the fee. 

It is curious to trace the ingenious devices 
to which the ecclesiastics had recourse for the 
purpose of acquiring land and accumulating 
.wealth; to defeat these mischievous contri- 
vances many acts of parliament beginning with 
this chapter of Magna Charta, and ending with 
the 9 Geo. II. c. 36, have been passed. This 
last statute imposes many restrictions and 
conditions upon the gifts of land and funded 
property to charities. 

The concluding chapter of Magna Charta 
sets forth that its establishment was bought 
from the Crown, like most of our great liber- 
ties, with a fifteenth of our moveable property, 
in consideration of which the king grants ‘ for 
us and our heirs, that neither we nor our heirs 
shall attempt to do anything whereby the 
liberties contained in this charter may be 
infringed and broken. And if anything should 
bt! done to the contrary, it shall be held of no 
force or effect.’ 

As to the difficulty of overrating its value, 
see 2 Hall. M. A., p. 326. 

Magna Charta et Charta de Foresta sont 
appeles les deux grandes charters. — 2InsU 570. 
(The Mt'igna Charta, and the Charter of the 
Forest, are called the two great charters.) 

Magna fait quondam magnee reverentia 
chartce . — 2 Inst. Proem . — (Reverence for the 
Great Charter was formerly great.) 

Mag^a precaria, a great or general reap- 
day. 

Magnus portus, the town and port of 
Portsmouth. 

Maha-gen, a banker or any great shopkeeper 
among the Hindoos. 

Mahal {Indian.^ literally, a place], any land 
or public fund producing a revenue to the 
government of Hindostan. Mahalaat is the 
plural. 

Maiden, an instrument formerly used in 
Scotland for beheading criminals. It consisted 
of a broad piece of iron about a foot square, 
very sharp in the lower part, and loaded above 
with lead. At the time of execution it was 
pulled up to the top of a frame about ten feet 
high, with a groove on each side for it to slide 
in. The prisoner’s neck being fastened to a bar 
underneath, and the sign given, the maiden was 
let loose, and the head instantly severed from 
the body. It was the prototype of the French 
guillotine. 

Maiden Assise, an assise whereat no capital 
conviction takes place. In such a case, the 
sheriff of the county presents the judges witli 
white gloves.— Lorid. 

Maiden Rents, a noble paid by the tenants 
of Ibme manors on their marriage. This was 
said to be given to the lord for his omitting the 
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custom of mercheta, whereby he was to have 
the first night’s lodging with his tenant’s wife ; 
but it seems more probably to have been a fine 
for license to maiTy a daughter. 

Maignagium ([fr. maignen^ a braL'ier’s 
shop, or perhaps a house. 

Maihem. See Mayhem. 

Maihemium est inter crimina majora minhnwn^ 
et inter minora maximum. — Co. JLitt. 127. — 
(Mayhem is the least of great crimes, and the 
greatest of small.) 

Maihemium est mmihri mutilatio ; et did 
poterit, ubi aliquis in aliqnd parte sui corpor'is 
effectus sit inutilis ad pugnaudum. — Co. Litt. 
126. — (Mjiyhem is the mutilation of a member, 
and can be said to take place when a man is 
injured in any part of his body so as to be use- 
less in fight.) 

Maihemium est homiddium inchoatum. — 3 
Inst, 118. — (Mayhem is incipient homicide.) 

Mail [fr. malle^ Fr., a trunk], a bag of 
letters carried by the post, or the vehicle 
which atrries the letters. Also, armour. 

Maile, a kind of ancient money, or silver 
halfpence; a small rent.-- 9 Hen. V. 

Maills and Duties, the rents of an estate, 
whether in money or victuals. — Scotch phrase. 

Maiming, depriving of any necessary jxirt. 
See Mayhem. 

Mainad, a false oath, perjury. 

Maine*port, a small tribute, commonly of 
loaves of bread, which in some places the 
parishioners pay to the rector in lieu of small 
tithes. 

Mainovre, or Mainoeuvre, a tresimss com- 
mitted V^y hand. 

Mainour, Manour, or Meinour, a thing 
taken away which is found in the hand {in 
manii) of the thief who took it. 

Mainpernable, that which may be held to 
bail. 

Mainpernor [fr. mafw, Fr., hand, and pre- 
n€ui\ taker], surety, .a kind of bail. See Bail. 

Mainprize [fr. mam, Fr., and jam, taken], 
delivery into the custody of a Iriend upon 
security for appearance. The writ of main- 
prize is obsolete. 

Main-rent, vassalage. 

Mainsworn, forsworn. 

Maintainors, persons who second or support 
a cause in which they are not interested, by 
assisting either party with money, or in any 
other manner. 

Maintenance, an officious intermeddling in 
a suit which in no wise concerns one, by assist- 
ing either party with money, or otherwise, to 
prosecute or defend it. By the Koman law, it 
was a species of crimen falsi to enter into any 
confederacy, or do any act to support another’s 
law-suits, by money, witnesses, or patronage. 

It is either ruralis^ in the country, as where 
one assists another in his pretensions to lands, 


by taking or holding the possession of them for 
him ; or where one stirs up quarrels or suits 
in the country ; or it is curialisy in a court of 
justice, where one officiously intermeddles in 
a suit depending in any court, which does not 
belong to him, and with which he has nothing 
to do. — 2 Jiol. Ahr. 115. Maintaining suits in 
the spiritual courts is not within the statutes 
relating to maintenance.— C'l’O. Kliz, 649. A 
man may, however, maintain a suit in which 
he has any interest, actual or contingent ; and 
also a suit of his near kinsman, servant, or poor 
nciglibor, out of charity and compassion, with 
impunity. — Bac. Ahr. tit. ‘Maintenance.’ It 
is an invidious inquiry, but suggested by the 
practice of a i)eculiar class of lawyers, how far 
an attorney may be guilty of this offence. An 
attorney oiiglit not to undertake a suit upon an 
understanding that he should bear all the costs 
out of his own pocket, and that his client should 
be indemnified from all loss. If an attorney 
take up a doubtful claim, and inform the party 
of it, and offer to recover the same for him 
upon terms of future profit and advantage to 
himself, derivable from the fruits of such suit, 
he is, according to the generally received 
opinion, guilty of maintenance, and in the 
second instance, barratry ; but secus the bare 
solicitation fo conduct a sf^it. The simple ad- 
vancing of money for the purpose of carrying 
on a suit, however poor the client may be, 
cannot be deemed maintenance if the attorney 
has any expectation of being repaid ; and, in- 
deed, such an act is a charitable office, where 
the motives are upright. 

Any legitimate common interest will justify 
persons jointly sub.scribing to pay the expensea 
of a suit, even when it is carried on by a third 
party. 

This offence is punished by common law, 

* and also by 1 llic. II. c. 4, by fine and im- 
prisonment; and by 32 Hen. VIII. c. 9, by 
a forfeiture of 10/. 

Also, the protection and support of children, 
parents, wive.s, &c. See 4 & 5 Wm. /K. c. 76 ; 
18 & 19 Viet. c. 87 ; as to maintenance of in- 
fants in Equity, see Smi. Ch. Pr. 655 ; and 
see Alimony. 

Maisnada, a family. 

Maison de Dieu, a monastery hospital, or 
alms-house. 

Maisura, a house, mansion, or farm. 

Majesty, a title of sovereigns. It was first 
used among ourselves in the reign of Henry 
VIII. 

Majestas is defined by Ulpian {Dig. 48, 
tit. 4, s. 1) to be crimen illud quod adverma 
populum Momanum vel adversus securitatem egus 
committitur.' He then gives various instances 
of the crime of majestaSj some of which pretty 
nearly correspond to treason in' English law ; 
but all the offences included imder majestas 
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comprehend more than our term treason. One of 
the offences included in majestas was the effect- 
ing, aiding in, or planning the death of a ma- 
gislratus popuU Emnaiii, or of one who had 
inxperium or 27otestas. Though the phrase, 
* crimen majestntisy was used, the complete ex- 
pression was cntncn Icesce^ imminutce^ diminutce^ 
minutcPj majesiatis. 

M^’or [fr. inaier^ Old Eng., power], a mayor; 
an ofticor in the army ; also, a person of full 
ago, as distinguished from a minor. 

Major hwrcditas venit unicudjue nostrum it 
jure ct leqibus quain a jmrentibus. — 2 f?ist. 56. 
(A greater inheritance comes to every one 
of us from right and the laws than from 
par(mts.) 

Major domo, a steward or master of a house- 
hold. 

M^ora regalia, the greater rights of the 
Crown, such as regard the Iloyal character and 
authority. — 1 EL Com. 241. 

Majore jiwnd affectus quani legihus statuta 
est, non est infamis. - 4 Inst. 66. — (One affected 
with a greater punishn.ent than is provided by 
the laws is not infamous.) 

Majori inest minus. — (The less is in the 
greater.) 

Majority, full age ; the greater number ; 
the office and ratik of major. 

Majua, a petty dealer in Hindo.stan. 

Majcm, a banker or considerable trader in 
Hindostan. 

Majlis jus, a writ or law-proceeding in some 
customary manors, in order to try a right to land. 

Majus dignmn t/'ahit ad se minus dignum . — 
Co. Litt. 43. — (dhe more worthy draws to 
itself the less worthy.) 

Majus est delictum seipsiim occidere quam 
alium. — 3 Ixist. 54. — (It is a greater crime to 
kill one’s self than another.) 

Maker, the person who signs a promissory 
note, who stands in the same situation, after 
the note is endorsed, as the acceptor of a bill 
of exchange. 

Making law, clearing one’s self of an action, 
&c., by an oath and the oath of neighbors. 

m 4> a prefix, meaning bad, wrong, fraudu- 
lent ; as mal-adrainistration, rnal-practice, mal- 
versation, &c. 

Mala, a mail, or i)ort-raail ; a bag, to carry 
letters, &c. 

Mala fides, bad faith ; the opposite to bona 
fidesj good faith. Questions of bad faith must 
be judged of by a jury. — 1 Sastj 318. 

Mala grammatica non vitiat chartam. Sed 
in expositione instrumentorum mala grammatica 
quoad fieri possit evitanda 6 Co. 89. — 

(Bad grammar does not vitiate a charter. But 
in the exposition of instruments, bad grammar, 
as fiir as it can be done, is to be avoided.) 

Mala in se, acts which are wrong in them- 
selves, ^whether prohibited by human laws or 


not, as distinguished from mala prohihita*., such 
as murder, robbery, perjury, &c. — 1 Step. Com. 
86-39. 

Malandrinus, a thief or pirate. 

Mala praxis. If the health of an individual 
be injured by the unskilful or negligent conduct 
of a surgeon, or apothecary, or general practi- 
tioner, in assuming to heal a dislocated or frac- 
tured limb, or internal disorder, an action for 
compensation may be sustained (8 Eiastj 348) ; 
or the wrong doer may be proceeded against 
by censure in the college, or, for groas negli- 
gence or misconduct he might be indicted. — 
Com. Dig. ‘Physician.’ And if a medical 
practitioner, through ignorance or want of skill, 
should, in attempting to deliver a child, unne- 
cessarily wound the same, and it be after- 
wards born alive, and then die of such wound, 
he will be guilty at least of manslaughter. — 
The King v. Long., 4 C. and P. 398; Ilex 
V. Senior, 1 Mood. Cr. C. 346 ; 3 Step. Com. 
462. 

Mala prohibita, wrongs which are prohibited 
by human laws, but are not necessarily mala 
in se, or wrongs in themselves, as treason, play- 
ing at unlawful games. — Step. Com. i. 36, 39 ; 
iv. 96. 

Malary, judicial, belonging to a judge or 
magistrate. — Roberts' Indian Glos. 

Malberge \_mons placiti, Lat.], a hill, where 
the people assembled at a court, like our as- 
sizes ; which by the Scotch and Irish are called 
parley hills. — Du Cange. 

Malconna, a trea-sury or store-house in Ilin- 
dostan. — Rob. Ind. Olos. 

Malecreditus, one of bad credit, who is not 
to be trusted. — Fleta, 1. 1, c. xxxviii. 

Maledicta expositio quee cornmpit textum . — 
4 Co. 35 (It is a bad exposition which cor- 

rupts the text.) 

Malediction, a curse, which was anciently 
annext'd to donations of lands made to churches 
or religious houses, against those who should 
violate their rights. 

Malefaction, a crime, an offence. 

Malefactor, an offender against law ; a cri- 
minal. 

Maleficia non debent remanere impunita ; et 
imjxunitas continuum affectum tribuit delinquenti. 
4 Co. 45. — (Evil deeds ought not to remain 
unpunished ; and impunity affords continual 
incitement to the delinquent.) 

Maleficia propositis distinguuntur.’—Jenh. 
Cent. 290. — (Evil deeds are distinguished from 
evil purposes.) 

Maleficium, waste ; damage ; injury. — Civ. 
Law. ^ • 

Maleson [fr. malum, Lat., evil ; and sonus, 
a sound], a curse. — Bailey. 

Maleswom, or Malswom, forsworn. 

.Maletent, Maletonte, a toll for every sack 
of wool. 
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Malfeasaiicei tho commission of some un- 
lawful act. 

Malice [fr. nialitia^ Lat.], a formed design 
of doing mischief to another, technically called 
malitia praecogitata^ or malice prepense or afore- 
thought. It is either express^ as when one with 
a sedate and deliberate mind and formed design 
kills another, which fomied design is evidenced 
by certain circumstances discovering such in- 
tention, as lying in wait, antecedent menaces, 
former grudges, and concerted schemes to do 
him some bodily harm, ®r implied^ as where 
one wilfully poisons another ; in such a deli- 
berate act the law presumes malice, though no 
particular enmity can be proved. — 1 Chit. Gen. 
Pr. 46 ; 4 Step. Com. 151. 

Malicious burning. The statute law of 
England and Ireland relating to the olFences of 
maliciously setting tire to property, or mali- 
ciously attempting so to do, is consolidated 
and amended by 24 & 25 Viet. c. 97* As to 
buildings, ss. 1—8 ; corn, trees, vegetable pro- 
ductionp, ss. 16-18 ; mines, ss. 26 & 27 ; 
ships, ss. 43 & 44. By 12 Geo. HI. c. 24, 
s. 1, which is unrepcaled, the offence of mali- 
ciously setting fire to ships of war is a capital 
felony. See Ars{)N, 

Malicious injuries, doing mischievous da- 
mage to private property, not with fin intent 
to gain by another’s loss, but out of a spirit of 
wanton cruelty or of deep revenge. The 24 25 
Viet. c. 97, consolidated and amended the laws 
relating to malicious injuries to property. As 
to the nifilicioua destruction of works of art, 
science, t^c., in public institutions, see s. 39.— 
4 Step. Com. 222. 

Malicious prosecution, a prosecution pre- 
ferred without reasonable or probable cause, by 
which a person’s reputation is jittempted to be 
wilfully destroyed. The remedy is an action 
on the case for a false and malicious prosecu- 
tion, in which damages are recovered. 

Malignare, to malign or slander; also to 
maim. 

Malik, a proprietor* — Indian, 

Malitia prsecogitata, malice aforethought. 
See Mauce, 

Malitia est acida ; est mali animi ajectus. 
Bids. 49.* — (Malice is sour ; it is the quality of 
a bad mind.) 

Malitia supplet cetatem. — Dyer^ 104 i,— 
(Malice supplies [the want ofj age.) 

Mallum and Mallus. See Methel. 

Male gprato, in spite ; unwillingly. 

Malt mulna, a quern or malt-mill. 

Malt-shot, or Malt-scot, certain payment 
for making malt. 

Malt-tax. See 22 & 23 Viet. c. 18, sa. 7, 8. 

Malum in se. See Mala in se. 

Malum hominum est obviandum. — 4 Qo. 15. 
(The malice of men is to be avoided.) 

Malum non habet efficienteni^ sed deficientem 


causam. — 3 Inst. Proeme. — (Evil has not an 
efficient, but a deficient cause.) 

Malum prohibitum. See Mala prohibita. 

Malum non proemmitur,—^^ Co. 72. — (Evil 
is not presumed.) 

Malum quo communius eo pejus. — (The more 
common an evil is, the worse.) 

Main 8 usus est abolenduSj quia in consuetu- 
diiiibuSy non diuturnitas temporis^ sed soliditas 
rationis est consideranda. — Co. Litt. 141.— (An 
evil custom is to be abolislied, because, in cus- 
toms, not length of time, but solidity of reason, 
is to be considered.) 

Malveilles [fr. malveillance, Fr.j, ill-will; 
crimes and misdemeanors ; malicious practices. 

Malveisa, a warlike engine to batter and 
beat down walls.— Par. 

Malveisin [fr. mauvais voisitij Fr.J, an ill 
neighbor. 

Malveis procurers, such as used to pack 
juries, by the nomination of either party in a 
cause, or other practice. — Art. super Chart. 

C. X. 

Malversation, inisbehaviour in an office, 
employment, or commission, as breach of trust, 
extortion, I'tc. 

Man, Isle of, an island in the Irish Sea off 
the cofist of Cumberlfind, Westmoreland, and 
Lancashire. The island* is divided into two 
districts, which are subdivided into six shead- 
ings including 17 parishes. Each sh€*ading 
has its own coroner, to whom the jury- list for 
sheading is committed, and W'ho is bound to 
summon tlio juries from that list when re- 
quired. — Hale's Hist. j). 255 ; 4 Inst. 283. 

This was formerly a distinct territory, but 
by 5 Geo. III. cc. 26, 39, the whole island and 
all its dcfjendencios, except the landed property 
of the Athol family, and some other rights be- 
longing to them, arc inalienably vested in tho 
Crown, and subjected to the regulations of the 
British e.xcise and customs. See 3 & 4 Wm, 
IV. c. 60, as to its traile regulations; 3 & 4 
Viet. c. 63; 16 & 17 Viet. c. 104, s. 354; 
18 & 19 Viet. c. 96, s. 24 ; 19 20 Viet. c. 61 ; 

23 & 24 Viet. c. 56 ; and 26 & 27 Viet. c. 86. 

Mana, an old woman. 

Manacle [fr. manus^ Lat.], chain for the 
hands; shackle. 

Manager, a superintendent, a conductor or 
director. As to a fraud by a manager of a 
company, see 24 & 25 Viet. c. 100, ss. 82,83,84. 

Managium, a mansion-house or dwelling- 
place. 

Manbote, a compensation or recompense 
for homicide, particularly due to tlie lord for 
killing his man or vassal, the amount of which 
was regulated by that of the wer. — Anc. Inst. 
Eng. 

Manca, Mancus, or Manousa, a square 
piece of gold coin, commonly valued at 30 
pence^ 





( 666 ) 


Manceps [Lat.], a farmer of the public re- 
venues ; one who sold an estate with a promise 
of keeping the purchaser harmless ; one who 
bought an estate by outcry ; one who under- 
took a piece of work and gave security for the 
performance. 

Manche-present, a bribe ; a present from 
the donor’s own hand. 

Manchester, bishopric of^ established by 10 
& 11 Viet. c. 108. 

Tlie ‘Manchester Parish Division Act, 1850,’ 
is 18 & 14 Viet. c. 41. The 23 & 24 Viet. c. 69, 
enables the Ecclesiastical Commissioners for 
England to a])i>ly certain funds towards the 
repairs of the cathedral or collegiate church of 
Manchester. 

Mancipate, to enslave ; to bind ; to tie. 

Mancipatio. Every father, in the Koman 
law, had such an authority over his son, that 
before the son could be released from his sub- 
jection and made free, he must be twice sold 
and bought, his natural father being in the first 
instance the vendor. The vendee was called 
pater Jiduciarivs, After this fictitious bargain, 
the pater Jiduciarms sold him again to his 
natural father, who could then, but not till 
then, Manumit or m,ake him free. The ima- 
ginary sale was called mancipatio ; and the act 
of giving him liberty, or setting him free, was 
called emancipatio. 

Also, the selling or alienating of certain 
lands by the balance or money paid by weight, 
and ill the presence of five witnesses. This 
mode of alienation took place only among 
Romtan citizens, and that only in respect to 
certain estates situated in Italy, which were 
called mancipia. — Kticyc. Loud. Abolished 
by Justinian, when he obliterated the distinc- 
tion between things inancipi^ and things nee 
rnancipi. See Sand, Just. 175. 

Manciple [fr. manceps., Lat.], a clerk of the 
kitchen or caterer, especially in colleges. 

Mandamus {^we command), a high preroga- 
tive writ of a most extensive remedial nature, 
In form it is a command issuing in the Queen’s 
name from the Court of Queen’s Bench only 
(except a mandamus to examine witnesses in 
India, &c., under 1 Wm. IV. c. 22, s. 1, and a 
mandamus under 17 & 18 Viet. c. 125, which 
may be awarded by any of the three superior 
courts of common law), and addressed to any 
person, corporation, or inferior court of judi- 
cature within the Crown's dominions, requiring 
them to do some particular thing therein spe- 
cified, which appertains to their ofhee and duty, 
and Avhich the Court of Queen’s Bench has 
previously determined, or at least supposes to 
be consonant to right and justice. 

It is used principally for public purposes, 
and to enforce performance of public rights or 
dutms. It enforces, however, some private rights 
when they are withheld by public officers. 


It is a general rule that this writ is only to 
be issued where a party has no other specific 
remedy ; and he must apply to the couft with- 
out delay. To induce the court to interfere, 
there must be not only a specific legal right, 
but also the absence of any other specific legal 
remedy. The jurisdiction is to be exercised 
with great caution, because it is altogether in 
the discretion of the court, and no proceeding 
in error lies upon it. 

By 7nandamus, arbitrations and awards, when 
made under public acts, may be enforced ; 
overseers and public officers may be compelled 
to deliver up parish books, &c. to their suc- 
ces.sors ; burial may be enforced, and also the 
statement of a special case, when the sessions 
have agreed that there should be a case. It 
will lie to compel justices to set out evidence 
in their convictions^, in pursuance of the 3 
Geo. IV. c. 23, s. 1, and generally to perform 
their duties. But by 11 & 12 Viet. c. 44, s. 5, 
the court may, in lieu of a mandamuSj gi'ant a 
rule ordering justices to do an act. It also lies 
to compel lords of manors to admit copyholders, 
and corporations to fill up vacant offices, and 
to proceed to the election of mayor ; to restore 
persons wrongfully ousted from an office or 
right, or to admit a person wrongfully refused. 
So it formerly lay to the Ecclesiastical Courts to 
compel probate to the executor named in a will, 
or letters of administration to the next of kin. 

The remedy by mandamus is extended by 
the Common Law Procedure Act, 1854, which 
provivles (ss. 68—77), that the plaintiff in any 
action in any of the superior courts, except 
replevin and ejectment, may indorse ujion the 
writ and copy to be served a notice that he 
intends to claim a writ of mandarnus^ and may, 
thereupon, claim in the declaration, either to- 
gether with any other demand which may now 
be enforced in such action, or separately, a 
writ of mandamus., commanding the defendant 
to fulfil any duty in the fulfilment of which the 
plaintiff is personally interested. The decla- 
ration in such action must set, forth sufficient 
grounds upon which such claim is founded, 
must show that the plaintiff is personally in- 
terested therein, that he sustains or may sustain 
damage by the non-performance of such duty, 
and that performance thereof has been de- 
manded by him, and refused or neglected. 
The pleadings and other proceedings in^ any 
action in which a writ of mandamus is claimed 
are the same in all respects, as nearly as may 
be, as in an ordinary action for the recovery of 
damages, and costs are recoverable by either 
party. The provisions of the C. L. P. A. 1852 
& 1854, so far as they are applicable, apply 
to the proceedings and jjleadings upon a prero- 
gative writ of mandamus issued by the Court 
of Queen’s Bench. 

By 19 & 20 Viet. o. 108, s. 43, no mun- 
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damns shall in future issue to a judge or officer 
of a county-court for refusing, to do any act 
relating to the duties of his office ; but appli- 
Ciition must be made to a superior court or a 
judge for a rule or summons to sljow cause 
why such act should not be done. — 4 Step. Com. 
^“10, 72 n, 418 n, 604 ; Gude's Crown Prac. ; 
Impey on Maridamns ; and 2 Selw. ^tsi Pnits, 
1083-1111 ; Chit. Arch. Prac. by Pren, 229, 
1102; and Day's C. L. P. Acts. 

Mandant, the principal in the contract of 
mandate. 

Mandatary [fr. mandatariuSy Lat.], he to 
whom a mandate, charge, or commandment is 
given ; also, he that obtains a benefice by man- 
damns. 

Mandata licita strictam recipiunt interpreta- 
tionemy sed illicita, latam et exiensam. — Bacon. 
(Lawful commands receive a strict interpreta- 
tion, but unlawful, a wide and broad interpre- 
tation.) 

Mandatarius tenninos sibi jwsitos transgredi 
non potest — Jenk. Cent. 53. — (A mandatary 
cannot exceed the bounds placed upon himself,) 

Mandate [fr. mandatimiy Lat.J, a judicial 
command, charge, commission. 

Also, a bailment of goods, without reward, 
to be carried from place to place, or to have 
some act performed about them. The person 
employing is called in the civil law rnandanty 
or mandator, and the person employed manda- 
tarius or mandatory. 

The distinction between a mandate and a 
deposit is, that in the latter, the principal ob- 
ject of the parties is the custody of the thing ; 
and the service and labor are merely acces- 
sorial. In the former, the labor and service 
are the principal objects of the parties, and the 
thing is merely accessorial. 

Three things are necessary to create a man- 
date : (1) that there should exist something 
which should be the subject of the contract, or 
some act or business to be done ; (2) that it 
should be to" be done gratuitously ; (3) that the 
parties should voluntarily intend to enter into 
the contract. 

A mandatoiy inciurs three obligations: (1) 
to do the act which is the object of the man- 
date, and with which he is charged ; (2) to 
bring to it all tlie care and diligence that it 
requires ; (3) to render an account of his 
doings to the mandator. 

A mandator contracts to reimburse a man- 
datary for all expenses and charges reasonably 
incurred in the execution of the mandate, and 
also to indemnify him for his liability on all 
contracts which arise incidentally in the proper 
discharge of his duty. 

The contract of mandate may be dissolved 
either by the renunciation of the mandatary at 
any time before he has entered upon its execu- 
tion, or by his death ; for, being founded in 


personal confidence, it is not presumed to pass 
to his representatives, unless there is some 
special stipulation tp that efieot. But if the 
mandate be partly executed, there may in some 
cases arise a personal obligation on the part of 
the representatives to complete it, — Story's 
Bailments, c. iii. 

In the canon law, a rescript of the pope, by 
which he commands some Qjcdinary collator or 
precentor to put the person there nominated in 
jjossession of the first benefice vacant in his 
collation. As to their abuses, see 2 Hall. M. A, 

p. 212. 

Royal mandates to judges for interfering in 
private causes, constituted a branch of the royal 
prerogative, which was given up by Edward I. 
And the 1 W. & M. st. 2, o. 2, declared that 
the pretended power of suspending or dis- 
jjen.sing with laws, or the execution of laws, by 
regal authority, without consent of Parliament, 
is illegal. 

Mandati Dies, Maundy Thursday. 

Mandate, panes de, loaves of bread given 
to tlie poor upon Maundy Thursday. 

Mandator, director. See Mandate. 

Mandatory, preceptive ; directory. 

Mandatum, a foe or retainer givdH by the 
Romans to the procuratores and advocati. 
Mandatum is sometimes* used in the sense of 
a command from a sujjefior to an inferior. 

Mandavi ballivo (/ have commanded the 
bailiff). If a bailiff of a liberty have the 
execution and return of a writ, the sheriff 
may return that he ct)mman^d the bailiff to 
execute it ; and if the bailiff have not made a 
return, the slierifi* should return that fact 
accordingly {inandavi ballivo, qui nullum dedit 
responsum) ; or if he have made a return, the 
sheriff should return it. — 1 Chit, Arch. Prac, 
by Pren. 618. 

Manentes [fr. maneo, Lat., to continue]], 
tenants. Obsolete. ^ 

Manerium dicitur a maneimo, secundum ex- 
^ellentiam, sedes magna, ffxa, et stabilis.~—Co. 
Lilt. 58. — (A manor is called from ‘ manendo,' 
a seat, according to its excellence, great, fixed, 
and firm.) 

Manpfonare, to buy in a market. 

Mania, mental alienation, which see. 

Mania a potu, otherwise denominated deli- 
num tremens, a disease induced from the intem- 
perate use of spirituous liquors, or certain other 
diffusible stimuli. 

Manifesta probations non indigent,-—! Co, 
40. — (Things manifest do not stand in need of 
proof. ) 

Manifesto, or Manifest, a public declaration 
made by a prince, in writing, showing his 
intentions to begin a war or other enterprise, 
with the motives that induce him to it, and the 
reasons on which he founds his rights and pre- 
tensions. — Encyc. Bond, 
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In commercial navigation, a document signed 
by the master, containing the name or names 
of the places where the goods on board have 
been laden, and the place or places for which 
they are respectively destined, the name and 
tonnage of the vessel, the name of the master, 
and the name of the place to which the vessel 
belongs, a particular account and description 
of all the packages on board, with the marks 
and numbers thereon, the goods contained in 
such packages, and the names of the respective 
shippers and consignees, as far as such parti- 
culars are known to the master. A separate 
manifest is recpiired for tobacco. The mani- 
fest must be made out, dated, and signed by 
the captain, at the place or places where the 
goods, or any jwt of the goods, are taken on 
bojird. — McCull. Ooimn. Diet. 

Manner, act ; as to take a thief in the act of 
stealing. 

Manning, a day’s work of a man. 

Mannire, to cite any person to appear in 
court and stand in judgment there ; it is dif- 
ferent from bannire ; for LOth of them are 
citations ; this is by the adverse party, and 
that is by the judge. — Du Oange. 

ManiMp us, goods token in the hands of an 
apprehended thief. — Cow el. See Manu opera. 
Mannus, a horse. * 

Manor [fr. manerium^ Lat. ; manoir^ Fr,, 
habitation, or manendo^ of abiding there, be- 
cause the lord usually resided there], a noble 
sort of fee, gran^d partly to tenants for certain 
services to be performed, and partly reserved 
to the use of the lord’s family. The tene- 
mentales were granted out ; the dominicales 
were reserved to the lord ; the wliole fee was 
termed a lordship or barony ; and the court 
appendant to the manor the Court Baron. See 
Co. Liu. a\ 1 Step. Com. 219, 225; and 
Copyhold. 

Man-quellef |j^. Tnan^ and cwellan^ Sax.], a 
murderer. 

Manrent, a kind of bond between lord and* 
vassal, by which protection was stipulated on 
the one hand, and fidelity with personal service 
on the other. — Rob. Scot. b. 1. 

Mansa, or Mansum, a mansion or house.— 
Spelm. 

Manse, a house or habitation, either with or 
without land. 

Manse, or Mansum presbyteri, a parsonage 
or vicarage-house; sometimes called preaby^ 
terium. 

Manser, a bastard. — Cowel. 

Mansion [mansiOf Lat., d manendo‘\y the 
lord’s house in a manor. 

Mansion-house, a dwelling house. — 3 Inst. 
64. 

Manslaughter, the unlawful killing of an- 
other without malice express or implied. It is 
either — r 


(a) Voluntary, upon a sudden heat, or 

(/3) Involuntary, upon the commission of 
some unlawful act. 

Both are felony ; and punished at the discre- 
tion of the court, by penal servitude for life, or 
not less than three years, or by imprisonment, 
with or without hard labor, for any term not 
exceeding two years, or by a fine. — 24 & 25 
VicU 0 . 100, 8. 5. See 4 Step. Com. 147. 

Manstealer, a kidnapper. 

Mansum capitale, the manor-house, or lord's 
court. 

Mansura, the habitation of people in the 
country. 

Mansus, a farm. 

Mantea, a long robe or mantle. — Old Re- 
cords. 

Mantheoff [fr. m£mnRS,Lat., a nag, and theoffy 
Sax., a thief], a horse-stealer. — Leg, Alf. 

Manticulate, to pick pockets. — Bailey. 

Man-trap, engines to catch trespassers, now 
unlawful, unless set in ji dwelling-house for 
defence between sunset and sunrise. — 24 & 25 
Viet. c. 100, s. 31. 

Manualia beneficia, the daily distributions 
of meat and drink to the canons and other 
members of cathedral churches for their present 
subsistence. 

Manualis obedientia, sworn obedience or 
submission upon oath. 

Manucaptio, a writ that lay for a man taken 
on suspicion of felony, &c., who cannot be ad- 
mitted to bail by the sheriff or others having 
power CO let to mainprise. — F. N. B. 249. 

Manucaptor, one who stands bail for an- 
other. 

Manufacture, anything made by art. As 
to a patent for a manufacture, see Letters- 

FATENT. 

Manu forti {with strong ha'nd). 

Manumission, the act of giving freedom to 
slaves. 

Among the Romans it was performed in three 
several ways : 1st, when, with his master’s 
consent, a slave had his name entered in the 
census or public register of the citizens ; 2nd, 
when the slave was led before the praetor, and 
that magistrate laid his wand {vindicta) on his 
head ; 3rd, when the master, by his will, gave 
his slave freedom. 

Among us, in the time of the Conqueror, 
villeins were manumitted by their master de- 
livering them by the right hand to the vi.scount 
in full court, showing them the door, giving 
them a lance and a sword, and proclaiming 
them free. Others were manumitted by char- 
ter. There was also an implied manumission, 
as when the lord made an obligation for pay- 
ment of money to the bondman at a certain 
day, or sued him where he might enter without 
suit, and the like. — Encyc. Land. 

Manumitterey idem eat quod extra manum vel 
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potestatm ponere, — Co. Litt. 137. — (To manu- 
mit is the same as to place beyond hand and 
power.) 

Manung, or Monungt the district within the 
jurisdiction of a reeve, apparently so called 
from his power to exercise therein one of his 
chief functions, viz., to exact {amanian) all 
fines. — Anc. Inst. £ng. 

Mann opera, cattle or implements of hus- 
bandry ; also, stolen goods taken from a thief 
caught in the fact. 

Manupastus, a domestic ; perhaps the same 
as hlafceta.^Anc. Inst. Eng. 

Manupes, a foot of full and legal measure. 

Manus, an oath, from the ceremony of laying 
the hand on the book ; also, the person taking 
an oath, or compurgator. 

Manus fnortua, quia possessio est ivimortaliSj 
manus pro possessione et mortua pro immortali. 
Co. Litt, 2. — (Mortmain (<lead hand), because 
it is an immortal possession ; manus stands for 
possession, and mortua for immortal.) 

Manus medise, or infimsB homines, men of 
a mean condition, or of the lowest degree. 

Manutenentia, the old writ of maintenance. 
Reg. Grig. 182. 

Manwyrth, the value or price at which a 
man is estimated, according to his degree ; aj)- 
parently synonymous with tver-geld. Tt occurs 
only in the laws of Hlothha3rc and Eadric. — 
Anc. Inst. Eng. 

Mara, a mere, lake, or gi*eat pond, that can- 
not be -drawn dry. — Par. Antiq. 418. 

MarcatUS, the rent of mark by the grant 
anciently reserved in lea.se.s, &c, 

Marenandises avariees [Er.], damaged 
goods. 

Marchers, or Lord Marchers, those noble- 
men who lived on the marches of Wales and 
Scotland, who, in times pa.st, had their laws 
and regal power, until they were abolished by 
27 lien. VIII. c. 26. 

Marches, the boundaries of countries and 
territories ; the limits between England, Wales, 
and Scotland. Also, in Scotland, the boundaries 
between private properties. — Co. Litt. 100 b. 

Marches, Court of, an abolished tribunal in 
Wales, where pleas of debt or damages, not 
above the value of 50/., were tried and deter- 
mined. — Cro. Car. 384. 

Marchet, or Marchetta, a pecuniary One, 
anciently paid by the tenant to his lord for the 
marriage of one of the tenant’s daughters. 
This custom obtained, with some difference, 
throughout all England and Wales, as also in 
Scotland; and it still continues to obtain in 
some places. It is also denominated gwahr- 
merchedy i. e. maid’s fee. — Co. Litt. 117 by 
140 a. 

Marchioness [formed by adding the English 
female termination to the Latin wtarcAioJ, a 
dignity in a woman answerable to that of mar- 


quess in a man, conferred either by creation, 
or Iw marriage with a marquess. 

MareschaU, or Mareshal, a marshal. 

Marettum [fr. marety Fr., a fen or marsh], 
marsliy ground overflowed by the sea or great 
rivers. — Co. Litt. 6. 

Marinarionim Capitaneus, an admiral or 
warden of the ports. 

Marinarius, a mariner or seaman. 

Marine, a general name for the navy of a 
kingdom or state ; as also the whole economy of 
naval affairs, or whatever respects the building, 
rigging, arming, c(iuipping, navigating, and 
fighting ships. It comprehends also the govern- 
ment of naval armaments, and the state of all 
the persons emi^loyed therein, whether civil or 
military. Also one of the marines, which see. 

Marine Insurance. See Insurance. 

Marines, a military force drilled as infkntry, 
whose Gspecial province is to serve on board 
ships of war when in commission. The force 
was first establi.shed about the middle of the 
last century. When serving on board ship, 
their discipline is regulated by the Naval Dis- 
cipline Act, 24 & 25 Viot. c. 115; when on 
shore by an Act annually passed, called the 
Marine Mutinj^ Act. See 26 & 27 c. 9. 

Marine Society, a charitable institution for 
the purpose of a])prenl5cing boys to the naval 
service, &c. incorporated by 12 Geo. III. c. 67. 

Marischal, an oflicer in Scotland, who, with 
the Lord High Constable, possessed a supreme 
itinerant jurisdiction in all crimes committed 
within a ccrtiiin space of the court, wherever it 
might happen to be. 

Mariscus, ji marshy or fenny groiuid.«>~ 
Domesdatf ; Co. Litt. 5 a. 

Jttaris et /wminai conjunctio est de jure na- 
tune. — 7 Co. 13. — (The connection of male 
and feniahi is by the law of nature.) 

Maritagio amisso per defaltam, an obsolete 
writ for the tenant in frank-miuriage to recover 
lands, &c. of which he was deforced. 

Maritagium, the portion which is given with 
a daughter in marriage. Also the power which ' 
the lord or guardian in chivalry had of dispos- 
ing of his infant ward in matrimony.— 

See 1 Reeves, c. iii., p. 121, and c. v., 297. 
N. B. In this volume of Reeves, sheets I and K 
have been paged alike. 

Maritagium est aut liberum aut sei'vitio obli- 
gatum ; libeium maritagium dici^ur ubi donator 
vult quod teiTa sic data quieta sit et libera ab 
Omni secidari servitio. — Co. Litt. 21.— (A mar- 
riage portion is either free or bound to service ; 
it is called frank-maiTiage when the giver wills 
that land thus given be exempt from all secular 
service.) 

Maritagium habere, for Maritare, to have 
the free disposal of an heiress in mantiage. 

Marital [ff. maritua, Lat.], pertaining to a 
husband ; incident to a husband. 
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Maritatod, having a husband. 

Maritima Anglise, the profit and emolu- 
ment arising to the Crown from the sea, which 
anciently was collected by sheriffs ; but it was 
afterwards granted to the Lord High Admiral. 
Par. 8 Hen, III. m. 4. 

Maritime Courts, the Court of x\dmiralty 
and its court of appeal, the Judicial Committee 
of the Privy Council. Courts of Vice- Ad- 
miralty are established in Her Majestj^’s j)os- 
sessions beyond the seas, with jurisdiction over 
maritime causes, including those relating to 
prize. By 2 Wm. IV. c. 51, it is enacted, 
that in all cases where a ship comes within the 
local limits of a court of Vice- Admiralty, suits 
may be commenced therein for ‘ seamen’s wages, 
pilotage, bottomry, damage to ships by collision, 
l)reach of regulations of the royal service at 
sea, salvage, and droits of admiralty,’ notwith- 
standing the cause of action may have arisen 
out of the local limits of such courts. 

Maritime law, the law relating to harbors, 
ships, and seamen. It forms an important 
branch of the commercial h.w of all maritime 
nations. It is divided into a variety of differ- 
ent departments^ such as those with respect to 
harbors, the property of ships, the duties and 
rights of masters and seamen, contracts of 
affreightment, average, ^ilvage, &c. No system 
or code of maritime law has ever been issued 
by authority in Great Britain. The laws and 
practices that now obtain amongst us in refer- 
ence to maritime affairs have been founded 
principally on the practices of merchants, the 
principles laid down in the civil law, the laws of 
Oleron and Wisby, the works of distinguished 
jurisconsults, the judicial decisions of our own 
and foreign countries, &c. A law so constructed 
has necessarily been in a progressive state of 
improvement, and, though still susceptible of 
amendment, it corresponds at this moment more 
nearly, perhaps, than any other system of mari- 
time law, with those universally recognised 
principles of justice and general convenience 
by which the transactions of merchants and 
navigators ought to be regulated. 

The decisions o:^ Lord Mansfield did much 
to fix the principles and to improve and perfect 
the maritime law of England. It is also under 
great obligations to Lord Stowell. The deci- 
sions of the latter, chiefly, indeed, respect 
■questions of neutrality, growing out of the 
conflicting pretensions of belligerents and neu- 
trals during the late war ; but the principles 
and doctrines which he unfolds in treating 
those questions throw a strong and steady 
light on all branches of maritime law. It 
has occasionally, indeed, been alleged— -and 
the allegation is probably, in some degree, 
well founded — ^that his lordship has conceded 
too much to the claims of belligerents. Still, 
however, his Judgments must be regarded, al- 


lowing for this excusable bias, as among the 
noblest monuments of judicial wisdom of which 
any country can boast. ‘ They will be con- 
templated,’ says Mr. Serjeant Marshall {Insur. 
Prd. Di8C.\ ‘ with applause and veneration, as 
long as depth of learning, soundness of argu- 
ment, , enlightened wisdom, and the chaste 
beauties of eloquence hold any place in the 
estimation of mankind.’ — McCull. Comm. Diet. 
As to the maritime laws of early times, see 3 
Hall. M. A., p. 333. 

Maritime State, consists of the officers and 
mariners of the British navy, who are governed 
by express and permanent laws, or the articles 
of the navy, established by Act of Parliament. 

Mark [fr. ware, Welsh; mearCf Sax.; merche^ 
Dut. ; marque^ ^ token ; an impression ; a 
proof ; an evidence ; license of reprisals ; also, 
a sum of 135. \d. 

In commerce and manufacture, a certain cha- 
racter struck or impressed on various kinds of 
commodities, either to show the place where 
they were made, and the persons who made 
them ; or to witness that they have been viewed 
and examined by the officers charged with the 
inspection of manufactures ; or to show that 
the duties imposed thereon have been paid. 
It is also used to indicate the price of a com- 
modity. If one use the mark of another, to 
do him damage, an action on the case will lie, 
and an injunction may be obtained in Chancery. 
2 Cro. 471. 

Those who are unable to write sign a cross, 
for their mark, when they execute any docu- 
ment. 

Markepenny, a penny anciently paid at the 
town of Maldon by those who had gutters laid 
or made out of their houses into the streets. — 
15 Kdw. I. 

Market [anciently written mercat^ fr. mer^ 
catus, Lat.], a public time and appointed place 
of buying and selling ; also purchase and sale. 
It differs from the forum, or market of antiquity, 
which was a public market-place on one side 
only, or during one part of the day only, the 
other sides being occupied by temples, theatres, 
courts of justice, and other public buildings. 

A market can only be set up by virtue of a 
royal grant, or by long and immemorial usage, 
which presupposes a grant. 

All contracts for anything vendible in fairs 
or markets overt are binding, if made accord- 
ing to the following rules ; — (1) the sale must 
be in a place that is open, so that any one who 
pa.sses by may see it, and that is proper for the 
sale of such goods; (2) it must be an actual 
sale for a valuable consideration ; (3) the buyer 
must not know that the seller has a wron^ul 
possession of the goods sold ; (4) the sale must 
not be fraudulent between two to bar a third 
person of his right; (5) there must be a sale 
and a contract by persons able to contract ; (6) 
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the contract must be originally and wholly in 
the market overt; (7) toll ought to be paid 
where required by statute ; (8) the sale ought 
not to bo in the night, but between sun and 
sun ; though, if the sale be made in the night, 
it may bind the parties. — 5 Rep, 83. See 1 
Step. Com. 671; ii., 53, 72, 537; and iii., 520. 

Market, Court of Clerk of the, a tribunal 
incident to every fair and market in the king- 
dom, to punish misflemeanors therein ; as a 
court of piedpoudre is tt) determine all disputes 
relating to private or civil projierty. 'J'lie 
object of this, the most inferior criminal juris- 
diction, is principally the recognisance of 
weights and measures, to try whether they ])e 
according to the true standard thereof or not, 
which standard was anciently committed to the 
custody of the bishop, who appointed some clerk 
under him to inspect the abuse of them more 
narrowly ; and hence this officer, though 
usually a layman, is called the clerk of the 
market. 

The 5 & 6 Wm. IV. c. 63, has superseded 
his functions as regards weights and measures, 
and enacts that inspectors or examiners of 
weights and measures shall be appointed, who 
shall attend with the stamps and copies of the 
imperial standard weights in their custody at 
each of the several market towns, and examine 
and stamp, if found correct, such Aveiglits and 
measures as shall be brought to them Ibr that 
purpose, and give, if required, a certificate of 
such stamping, and that it shall be lawful for 
any magistrate or authorized inspector, to enter, 
at all reasonable times, any shop or other place 
where goods are expo.sed for sale, in order to 
examine the weights and measures, and if found 
incorrect, such weights and measures shall be 
liable to be seized and forfeited, and the person 
in whose possession the same shall be found, or 
who shall obstnict such examinatiqn, shall b(^ 
liable to a penalty of five pounds. See 4 Step. 
(7om,-403. 

Market geld, the toll of a market. 

Market overt, an open market. See Market. 

Market price. See Value. 

Market towns, those towns which arc enti- 
tledPto hold markets. — 1 Step. Com. 128. 

Marketable, such things as may be sold ; 
such for which a buyer may be found. 

Markets and Fairs Clauses Act, 1847, 10 
& 11 Viet, c. 14. 

Marketzeld. See Market oeld. 

Marksman, a person who cannot write, apd 
therefore makes his mark only in executing in- 
struments, another writing his name opposite 
to such mark. 

Marlebridge, Statute of^ 52 Hen. III. a. d. 
1267, enacted at Marlebridge, now said to be 
IVlarlborough. See Barr on Stat. 60 ; 2 Reeves^ 
vii. 62 ; and Holds Hist.^ note b. 

Marque [fr. mearc^ Sax. ; signum^ Lat.], a 


mark, a sign ; reprisals. See Letter of 
Marque. 

Marquis or Marquess [fr. marquis^ Fr. ; mar- 
chtOj Lat. ; margravOf Ger.J, one of the second 
order of nobility, next in order to a duke. The 
first marquis was Robert de Vere, Earl of Ox- 
ford, whom Richard II. in the year 1386 made 
Marquis of Dublin. The first and last woman 
that was created a marquess was the lady Ann 
Bolein, and then the spelling marquess seems 
to have been considered a feminine term. 

The general style of a marquis is ‘ most high 
and mighty prince,’ and he is styled by the so- 
vereign ‘ our right-trusty and entirely-beloved 
cousin.’ His title is ‘ most honourable ; ’ and 
his sons, by courtesy, are styled lords, and his 
daughters ladies. 

I'he word, according to some authors, comes 
from the Marcomanni, an ancient people who 
inhabited the marshes of Brandenburgh. Others 
derive it from the German marche^ limit; and 
others from inarcisia^ which, in the Celtic lan- 
guage, signifies a wing of cavalry. Nicod de- 
rives it from the corrupt Greek vopafi\ia^ a 
province. Alciat and Pauchet bring it from 
marCy a horse, taking a marquis to be properly 
an officer of horse. Menage derives it from 
rnarca, a frontier ; and Selden, Krantzius, and 
Hottoman, do the saSne. Pasquier, from the 
old French inarchey or from marchiry to confine, 
the guard of the frontiers being committed to 
them. — Encyc. Loud. 

Marquisate, the seigniory of a marquis. 

Marriage [^r.maritagivm, low Lat.], a solemn 
contract, dictated by nature, and instituted by 
Providence, whereby a man is united to a woman 
lor the lawful purposes of civilised society. The 
common law treats it as a civil contract, and 
deems it to be good and valid where it is 
entered into by persons willing and able to 
contract, and who actually do contract, accord- 
ing to the solemnities established by law. Each 
party must exercise free-will in entering into 
the contract, for it is the consent, and not the 
mere union of the parties, which constitutes 
the marriage. If either part^ to the marriage 
has not consented to it, or if the consent of 
either of them has been obtained by fraud, 
error, or duress, such marriage is absolutely 
void, although all the formalities required by 
law to constitute a valid marriage may have 
been observed. It follows that persons who 
have not sufficient mental capacity to enable 
them to consent, i. e. lunatics, idiots, and 
children, cannot contract a valid marrii^. 
The marriage of a lunatic contracted during a 
lucid interval is good, unless a commission of 
lunacy has been taken out and remains unre- 
voked at the time of the marriage, when it is 
void by 15 Geo. II. c, 30. 

The marriage of a child under seven years 
of age is a mere nullity. The age of consent 
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is fourteen in males and twelve in females. If 
either of the parties arc between the age ot seven 
and the respective ages of fourteen and twelve, 
the marriage is not absolutely void, but in- 
choate or imperfect. It cannot be annulled 
until the party wishing to finniil it has arrived 
at the age of consent. £ithcr of them upon at- 
taining that age may declare the marriage void j 
or upon their both attaining it they may a^ee 
to live together ; in the former case a judicial 
dissolution would not be necessary, and in the 
latter another marriage ceremony would not be 
requisite. It is to be observed that a promise 
to marry infuturo is not binding, if the party 
be not twenty-one years of age; but where 
there are mutual promises to marry between 
two persons, one of whom is of the age of 
twenty-one, and the other under that age, the 
adult is bound by the promise, but the minor 
is not, and if the adult break the promise, the 
minor may maintain an action on the breach, 
in order to recover damages ; but if the minor 
break the promise, no action can be maintaintjd 
upon it by the adult. 

The parties to a marriage must be able as 
well as willing to contract, i. c. they must not 
labor under any legal disability. The disji- 
bilities arc 

(1) A prior mamagej^ undissolved, and the 
former husband or wife still living ; a second 
marriage under such circumstances is abso- 
lutely void, and is punishable as a felony. See 
Bigamt, 

(2) Proximity of relationship, i. e. being 
within the prohibited degrees of consanguinity 
or affinity. 

Consanguinity comprehends those related to 
a person by blood ; they are either of lineal or 
of collateral consanguinity ; affinity compre- 
hends those related by marriage. 

Before the year 1835, marriages between the 
prohibited degrees were voidable but not abso- 
lutely void, i. e. if their validity was questioned 
during the lifetime of the parties, they would 
be pronounced void, but alter the death of 
either party their validity could not be ques- 
tioned, and they were treated as valid to all 
intents and purposes. But in 1835, the statute 
5 & 6 Wra. IV. c. 64 came into operation, 
whereby it was enacted that all marriages cele- 
brated between persons within the prohibited 
degrees of consanguinity or affinity shall be 
absolutely void for all purposes whatever. The 
marriages which are now illegal in respect of 
proximity of degree are the following : — ^Those 
between persons in the ascending and descend- 
ing lines, in infinitum. The ascending and des- 
cending lines form what is called lineal consan- 
guinity, as, father, grandfather, great grand- 
lather, and so upwards, in the direct ascending 
line, and son, grandson, great grandson, &c. in 
:the direct descending line. Every generation. 


in lineal consanguinity, w'hether in the ascending 
or descending line, constitutes a degree, thus : 
— a man’s father and his son are related to him 
in the first degree, his grandiather and grand- 
son in the second, his great grandfather and 
great grandson in the third degree, and so on. 

Mandages, also, between collaterals to the 
third degree inclusive, according to the mode 
of computation in the civil law, are prohibited. 
Collaterals are those who descend from a com- 
mon ancestor, but do Miot ascend or descend 
from one another, as brothers, uncles, nephews, 
&c. A man’s parents are counted as one 
degree in collatei*als ; his brothers and sisters, 
grandfather and grandmother, are in the second 
degi-ee ; and his uncles, aunts, nephews, and 
nieces, in the third degree. The prohibition 
as to collaterals extends not only to consan- 
guinity, but also to affinity. Cousins-german, 
or first cousins, being in the fourth degree of 
colhaterals, may marry ; a nephew and great 
aunt, or a niece and great uncle, are also in 
the foiirth degree, and may mairy ; and although 
a man may not marry his grandmother, he can, 
if he like, marry his grandmother’s sister. But 
a man can marry neither his sister nor his 
wife’s sister, for both are related to him in the 
second degree ; nor his sister’s daughter, nor 
wife’s sister’s daughter, for both are in the third 
degree. Though those of the consjmguinity of 
the wife are always related by affinity to the 
husband, and t^ice. fersd, yet those of the con- 
sanguinity of the husband are not at all neccs- 
s.arily related to those of the consanguinity of 
the wife ; hence two brothers may marry two 
sisters, or father and son may many mother 
and daughter. If a brother and sister marry 
two 2 >ersons not rplated, and the brother and 
sister die, the widow and widower may inter- 
marry, for, though a man is related to his 
wife’s brother by affinity, he is not so to his 
wife’s brother’s wife, whom, if other circum- 
stances will admit, it would not be unlawful 
for him to marry, These prohibitions extend 
to the relations of the half blood, as well as to 
the whole blood, and they also apply though 
one of the parties be a bastard ; for though, as 
to many civil conscqticnccs a bastard is deimed 
nullius filiuSy the law recognises his relationship 
to his natural parents for moral purposes. 

(3) Impotence or inability to consummate the 
mari’iage, arising from corporal defect or in- 
firmity. In order to nullify the marriage 
the imjiotence must have existed at the time 
when it was solemnised, and must be incurable. 

* (4) The fraudulent suppression or alteration 
of the name of one or both of the parties in the 
publication of banns. A suit for nullity on 
this ground cannot be instituted by the person 
who was guilty of the fraudulent suppression 
or alteration against the other spouse, if he or 
she was not a party to it. If both were cog- 
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niaant of it either may maintain the suit. If 
one only was cognisant of it the innocent party 
can take advantage of it. In the case of a 
marriage by licens#, however, the fraudulent 
suppression or alteration of a name does not 
invalidate the marriage. See Sevan f. c., 
McMahon v. M'^Mahoriy 2 Sio. ^ Ti\ ^30. 

The 22nd section of the 4th Geo. IV. c. 76, 
enacts that ‘ if any person shall knoAvingly and 
wilfully intermarry in any other place than a 
church or such public chapel wherein banns 
may be lawfully publislied, without due pub- 
lication of banns or license from a person 
having authority to grant the same first had 
and obtained, or shall knowingly and wilfully 
consent to or acquiesce in the solemnisation of 
marriage by any person not being in holy 
orders, the marriage of such persons shall bo 
null and void to all intents and j)urposes what- 
soever.’ 

(5) After a marriage has been dissolved 
neither party can contract a second marriage 
until the time limited for an appeal against the 
decree of dissolution has expired without any 
appeal being presented, or until such appeal 
has been dismissed, or until in the result of such 
appeal the marriage has b(*,cn declared to be 
dissolved (20 & 21 Viet. c. 85, s. 57). The 
time limited for an appeal is three months from 
the date of the decree, if Parliament be then 
sitting, or if Parliament be not sitting at the 
end of the three months then fourtetm days 
next after its meeting. A second marriage con- 
tracted by a person whose first mari'iage had 
been dissolved within three months of the 
decree of dissolution, was pronounce<l null and 
void . — Chichester v. Mure^ f. c. Chichester, 
32 X. J. (P. M. 4- A.) 120. 

The 7th Geo. IV. c. 70, directs that the 
consent of parents or guardians .shall be 
obtained to the marriage of minors, t)ut the 
marriage is not invalidated by the want of 
such consent. The consent required is either 
of the father, or, if the father be dead, then of 
a guardian lawfully appointed, if there be no 
guardian, then of the mother, being unmarried, 
and if there be no mother unmarried, then of any 
guardian appointed by the Court of Chancery. 
Blit where the person whose consent is required 
is non cennpos mentis, or where such person, 
being the guardian of the mother, is abroad, 
or the consent to a proper marriage is unreason- 
ably, or from undue motives, withheld, the Lord 
Chancellor, upon petition, has power to give 
relief. If the marriage is by the publication 
of banns, and the party whose consent is re- 
quired dissent from the marriage, he or she 
attends the church and states his objection 
immediately after the banns are published by 
the minister, who will request the attendance 
of the dissenting party in the vestry room after 
the conclusion of divine service, when the 


sufficiency of the objection will be decided 
upon by the minister ; and if the objection be 
valid, the publication of the banns will be void ; 
but if the objection be invalid, the marriage 
will be duly solemnised. If a marriage be 
about to be effected by license, and there is 
an objection to the same, the person whose 
consent is required entqrs a caveat against the 
granting a license with the master of the facul- 
ties, before whom a discussion will take plase 
upon it, and he will decide the question accord- 
ing to his discretionary jurisdiction. It is to 
be observed, that if the minor be a widow or 
widower, no consent is necessaiy, since he or 
she would be then deemed emancipated. 

In January 1858 the Divorce Act (20 & 21 
Viet. c. 85) came into operation, and the juris- 
diction of the Ecclesiastical Courts in England 
in respect of all suits and matters matrimonial, 
except so far as relates to the granting of 
marriage licenses, was transferred to the Court 
for Divorce and Matrimonial Causes. The Act 
also gave the court a jurisdiction to dissolve 
marriages and to deal with the property of 
persons whqj^e maiTiage was dissolved, and 
with the custody of their children. Any hus- 
band may obtain a dissolution of his marriage 
upon proving to the sjitisfaction of the court 
that his wife has bten guilty of adultery ; 
and any wife may obtiiin a dissolution who 
can prove that her husband has beeii guilty of 
incestuous adultery, orof big.'imy with adultery, 
or of ra 2 )e, or of sodomy, or beastiaiity, or of 
adultery coupled with cruelty, or with deser- 
tion without I’casonablc excuse for two years 
and upwards (ss. 27 & 31). But if the peti- 
tioner has been accessory to or conniving at 
the adultery of the other party to the marriage, 
or has condoned the adultery complained of, 
or has j^rcsented or prosecuted the petition in 
collusion with the other parties to the suit, 
the court is bound to dismiss the petition 
(s. 30). And if the petitioner has been guilty 
of unreasonable delay in presenting or prose- 
cuting the petition, or of cruelty towards the 
other party to the marriage, or of having de- 
serted or wilfully separated himself or herself 
from the other party before the adultery com- 
plained of and without reasonable excuse, or 
of such wilful neglect or misconduct as has 
conduced to the adultery, the court has a dis- 
cretionary power either to pronounce or to 
refuse a decree (s. 31). 

Divorces a mensd et thoro are abolished by 
the Act, and judicial separations are sub- 
stituted (ss. 6, 7). A sentence of judicial 
separation may be obtained either by a husband 
or wife on the ground of adultery, or cruelty, 
or desertion without cause for two years and 
upwards. A sentence of judicial separation 
has the same force and effect as a divorce a 
mensd et thoro formerly had (ss. 7 & 16). It 
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also places the wife in the position of afeme 
sole^ with respect to property, from the date of 
the sentence, as long as the separation con- 
tinues, and in the event of her dying intestate, 
her property is dealt with as if her husband 
were dead (s. 25). She is also considered as a 
JenfiB sole for the purposes of contracts, wrongs, 
and inj uries, and suii^ and being sued in any 
civil proceeding (s. 2v)- Her husband is in no 
way liable for her contracts or torts, except in 
cases where he has neglected to obey an urder 
for the payment of alimony to her when he is 
liable for necessaries (s. 26). See Restitution 
OF Conjugal Eights; Jactitation of Mar- 
riage. 

The law respecting the juri^iction of the 
courts of one country to determine the validity 
or invalidity of marriage contracts between 
subjects of another country, or between sub- 
jects of their own country who have been 
married abroad, and respecting their jurisdic- 
tion to dissolve such marriages, is so uncertain 
and unsettled that it is impossible to give a 
clear or correct summary of !♦•. It may, how- 
ever, be useful to direct att(;nti^n to a few of 
the principal decisions since the passing of the 
Divorce Act. An English court has jurisdic- 
tion to inquire into and to determine the va- 
lidity or invalidity of arty marriage which has 
been solemnised in England. Thus, where 
two French persons came to this country for 
the purpose of evading the law of France, and 
were married here, and returned immediately 
after the marriage, and the marriage was held 
null and void by the French court, the English 
court held it to be valid. — Sivioniit v. Mallac^ 
2 Sw. 4" Tr. 67. 

In a case where marriages were alleged to 
have taken place in Scotland and in Ireland, 
but the husband liad never been domiciled in 
England, the court refused to entertain a peti- 
tion for restitution of conjugal rights presented 
by the wife. — Yelverton v. Yelverton, 1 Sw. 4" 
7V.574. 

In suits for dissolution by a husband, it is 
necessary to satisfy the court that the husband 
has a dond fide domicile in England at the time 
of the commencehient of the suit. — Brodie v. 
Brodie, 2 Sw. ^ Tr. 259. 

But in one case where it did not appear 
whether the husband’s domicile was English 
or Iri^, the court made a decree at the instance 
of the wife. — Bond v. Bond, 2 Sw. 4" Tr. 93. 

In another case, where the husband and 
wife had abandoned their English domicile and 
settled in America, where the husband deserted 
the wife and contracted a marriage with another 
woman, the court dissolved the first marriage 
at the wife’s prayer.— ‘DccA: v. Decky 2 Sw. 4 
Tr, 91. 

Marriage was formerly treated as indis- 
soluble, and the divorces pronounced- by the 


Scotch and other foreign courts were not re- 
cognised by the Englisli courts. The well- 
known case of B. v. Lolley^ Russ. 4 R^p^ 237, 
proceeded upon this principle. Subsequent 
decisions have, however, very much shaken 
its authority, and the question has never been 
raised ^ince the passing of the Divorce Act, 
which, for the first time, rendered marriage 
dissoluble in England. 

The ancient Greek legislators considered the 
relation of marriage as a matter not merely of 
private, but also of public or general interest. 
This was particularly the case at Sparta, where 
the subordination of private interests and hap- 
piness to the real or supposed exigencies of the 
state was strongly exemplified in the regula- 
tions on this subject. For instance, by the laws 
of Lycurgus, criminal proceedings might be 
taken against those who married too late {ypa<f>u 
6\l/tya/Litov)f or unsuitably (ypa^j) Kaicoya/u/oi;), 
as well as against those who did not marry at 
all {ypa<l>n dya/i/ov). These regulations were 
founded on the generally recognised principle, 
that it was the duty of every citizen to raise up 
a strong and healthy progeny of legitimate 
children to the state. So entirely, in fact, did 
the Spartans consider the TfKvoTtouay or the 
production of children, as the main object 
of marriage, and an object which the state was 
bound to promote, that whenever a woman had 
no children by her own husband, she was not 
only allowed but even required by the laws 
to cohabit with another man. — Xen. de Rep. 
Lac. i. 8. 

The consequences of marriage among the 
Romans were : — (1) The power of the father 
over the children of the marriage, which was 
a completely new relation, an effect indeed 
of marriage, but one which had no influence 
over t^ie relation of the husband and wife. 
(2) The liabilities of either of the parties to the 
^punishments affixed to the violation of the mar- 
riage union. (3) The relation of husband and 
wife with respect to property, to which head 
belong the matters of DoSy Donatio inter virum 
et uxoremy Donatio pi'opter nupiioSy ^c. Many 
of these matters, however, are not necessary 
consequences of marriage, but the consequences 
of certain acts which are rendered possible by 
marriage. The Roman notion of marriage was 
that of a complete personal unity of the husband 
and wife {consortium omnis vitce)y as shown by 
a continuous cohabitation, the evidence of con- 
tinuing consent ; for the dissent of either party, 
when formally expressed, could dissolve the 
relation. Neither in the old Roman law, nor 
in its later modifications, was a community of 
property an essential part of the notion of mar- 
riages, unless we assume that, originally, all 
marriages were accompanied with the conventio 
in manumy for, in that case, the wife became 
filice-familias /oco, and passed into the fiamilia 
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of her husband ; or if her husband were in the 
power of his father, she became to her hus- 
band’s fether in the relation of a grand- 
daughter. The legal deduction from this is, 
that her legal personality was merged in that 
of her husband, all her property passed to him 
by a universal succession {GaiuSy ii. 9(i, 98); 
and she could not thenceforward acquire pro- 
perty for herself. Thus she was entirely re- 
moved from her former family as to her legal 
statuSy and became as the sister to her husband’s 
children. In other words, whed^a woman came 
in manumy there was a blending of the matri- 
monial and the filial relation. The position of 
a Roman woman, after marriage, was very dif- 
ferent Irom that of a Greek woman. The 
Roman presided over the whole household ; she 
educated her children, watched over and pre- 
served the honor of the house, and, as the 
mater-familiaSy she shared the honors and re- 
spect shown to her husband. Far fi-oni being 
confined, like the Greek women, to a distinct 
apartment, the Roman matron, at least during 
the better centuries of the republic, occupied 
the most important pirt of the house, the 
atrium, — Smithes Did. of Antiq. 

Marriage among the Hebrews is a matter of 
strict obligation, for they understand literally, 
and as a precept, the words uttered to our first 
parents, Gen. i. 28. 

Marriage Acts, 4 Geo. IV. c. 76, and 6 & 
7 Wm. IV. c. 85, amended by 7 Win. IV. and 
1 Viet. c. 22, 3 & 4 Viet. c. 72, 19 & 20 Viet, 
c. 119,23 Viet. c. 24, and 26&27 Vict.ee. 27,90. 

The 4 Geo. IV. c. 76, directs that all the 
rules prescribed by the rubric, prefixed to the 
office of matrimony in the Book of Common 
Prayer, sliall be duly observed, and prescribes, 
in conformity with the canons of the church, 
the previous publication of banns, or ^ lieu 
thereof, a license from the ecclesiastical autho- 
rity to marry without banns. It also requires 
that the marriage shall be in a church or pub- 
lic chapel, wherein banns may be lawfully pub- 
lished, and shall take place between eight and 
twelve in the forenoon, except in the case of a 
special license, and be solemnised by a person 
in holy orders. 

The 6 & 7 Wjoo. IV. c. 85, for the relief of 
Dissenters, which was amended by 7 Wm. IV. 
and 1 Viet. c. 22, and 3 & 4 Viet. c. 72, has 
introduced new regulations, which provide that 
the officer called the superintendent registrar, 
appointed for every poor law union, parish, or 
place, under the 6 & 7 Wm. IV. c. 86, sliall 
be the superintendent registrar of marriages 
therein, and has established two new modes of 
proceeding to celebrate marriage, in addition 
to those 'sanctioned by the former Mairiage 
Act, viz., a marriage by the superintendent 
registrar’s certificate, without license, or by his 
certificate with license. 


Neither of these acts extend to the marriages 
of the royal fiimily, nor to any marriage taking 
place out of England. 

Marriage, artioles, an agreement in order 
to marriage ; a stipulation between the parties, 
which is to be binding in case of marriage. 

Marriage brokage, a consideration paid for 
contriving a marriage, ai^d illegal as contrary 
to public policy. 

Marriage consideratioxi, the highest con- 
sideration recognised by law. A marriage 
consideration, in a settlement made prior to 
marriage, or in pursuance of articles entered 
into before marriage, runs through the whole 
settlement, as far as it relates to the husband 
and wife and issue, and protects them. 

Marriage portion, the portion of one given 

in marriage. 

Marriage Registry Act, the 6 & 7 Wm. TV. 
c. 86, amended by 1 Viet. c.'22. See Bibths, 
Burials, and Marriages. 

Marriage settlement, a conventional ar- 
rangement usually made before marriage, and 
in consideration of it (which is the highest 
consideration known to the law), whereby a 
jointure is secured to the wife, and portions to 
children, in the event of the husband’s death. 
If it be made after marriage, it will, as a gene- 
ral rule, be frauduleift and void against all 
persons who are creditors of the husband at tlie 
time of the settlement, unless such settlement 
contain a provision for debts, or is made in 
pursuance of articles made before marriage, or 
unless it be against a single debt, or* the 
debt be secured by mortgage, in which case 
it would not affect the settlement, for to do 
that, it seems the party must be insolvent at 
the time. 

These settlements seem to have been in use 
among the ancient Germans, and their kindred 
nation the Gauls. Of the former Tacitus gives 
us this account ; — ‘ Dotem non uxor tnaritOy sed 
uxori maritus offert. Intersunt pat'entes et pro- 
pinqiiiy ac munera pi'obanV — De Mor, Qer, 
c. xviii. And Caesar has given us the terms of 
a marriage settlement among the Gauls, as 
nicely calculated as any modem jointure 
* Fin quantas pecuniaa ah uxoribuSy dotia no- 
viinCy accepemrit ; tantas ex suis bonUy esatima- 
tione faddy cum dotibua communicanU Hujua 
omnis pecunice conjundim ratio habetur, fruc- 
tusque servantur. XJter eorum vitd auperdrit, 
ad mm pars utriusquCy cum fructibua aupariorum 
temporumy perveniV — De Bel. Gall. 1. 6, c. xviL 
By 20 & 21 Viet. c. 85, s. 45, the Divorce 
Court is empowered, in cases where a maniage 
has been dissolved, or a sentence of judicial 
separation has been pronotmeed on the ground 
of the wife’s adultery, to order such settlement, 
as it shall think reasonable, to be made of any 
property to which the wife is entitled, either in 
possession or in reversion, or of any part 
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thereof, for the benefit of the innocent party, 
and of the children of the marriage, or either 
or any of them. By 22 & 23 Viet. c. Cl, s. 5, 
the court ia empowered, after a final decree of 
nullity of marriage, or dissolution of marriage, 
has been pronounced, to inquire into the ex- 
istence of antfe-nuptial or post-nuptial settle- 
ments made on the parties whose marriage is 
the subject of the decree, and to make such 
orders, with reference to the application of the 
whole or a portion of the property settled, 
either for the benefit of the children of the 
marriage, or of their respective parents, as to 
the court shall seem fit. 

Married woman. See Husband and Wife. 

Marrow, author of a famous book, written 
in the reign of Heniy VII., and said to be still 
in manuscript, on the office of a justice of 
peace — a work which has been quoted by later 
writers, such as Fitzherbert and Lambard, witfi 
great commendation, and seems to have been 
followed by them on the subject. — 4 Reeves^ 
c. xxvii., p. 186. 

Marshal, or Mareschal, primarily denotes 
an officer who has the care or command of 
horses. Nicod derives the word from ‘poUmar- 
chuSy master of the camp ; Matthew Paris, from 
niartis senescallus. In the old Gaulish lan- 
gasLgQy'march signified horse; whence mareschal 
might signify him who commanded the cavalry. 
Spelman, Skinner, and Menage derive it from 
the German maery a horse, and schalky servant, 
which makes some imagine the title was first 
given to farriers, or those who shod and bled 
horses ; and that in time it passed to those 
who commanded them. There are several 
ofiScers of this name, the chief of whom is the 
Earl Marshal of England, which see. 

There are other inferior officers called mar- 
shals, who attend the judges on the assizes, and 
receive records for trials, &c. See 15 & 16 
Viet. c. 73, 8. 7. 

Marshal (Lord). See Chivalry, Court of. 
Marshal of the Queen’s Bench, an ofiicer 
who had the custody of the Queen’s Bench 
Prison. Tlie 5 & 6 Viet. c. 22, abolished this 
office, and substituted an ofiicer, who is called 
Keeper of the Queen’s Prison. 

Marshalling, the act of arranging or of put- 
ting into proper order. 

The doctrine of marshalling assets and secu- 
rities depends upon the principle, that a per- 
son having two funds out of which to satisfy 
his demands, shall not, by his election, preju- 
dice a person who has only one such fund. If, 
therefore, one who has a claim upon two funds, 
resorts to the only fund upon which another 
has a claim, the latter stands in his place for so 
much against the fund, to which otherwise he 
could not have access ; the object being that 
every claimant shall be satisfied as far as, by 
any arrangement cpnristent with the nature of 


the several claims, the properly which they 
seek to affect can be applied in satis&ction of 
such claims. This is in accoi’dance with the 
great ethical maxim. Sic utere , tuo ut alienum 
non Icedas — so exercise your own right as not 
unnecessarily to defeat that of your neighbor. 

Thq doctrine, as exercised in the administra- 
tion of a deceased’s assets, comprehends five 
different classes of persons : — 

(1) Between creditors. Since freehold and 
copyhold estates have been rendered liable to 
simple contract debts, it is not now necessary 
to resort to this doctrine for the purpose of en- 
forcing their payment. 

(2) Between legatees. Where one or more 
legacies are charged upon real estate, and other 
legacies are not so charged, if the personal es- 
tate prove insuflicient to pay them all, the 
legacies charged on the real estate shall be paid 
thereout ; or if they have been paid out of the 
personal estate, the other legacies, as to so much 
thus paid thereout, shall stand in their place as 
a charge upon tlie land ; but where the charge 
of a legacy U 2 wn real estate fails to affect it, in 
consequence of an event happening subse- 
quently to the death of the testator, as the 
death of the legatee before the time of pay- 
ment, equity will not marshal so as to turn 
such legacy upon the personal estate, in which 
case it would be vested and transmissible, 
whereas, as against the real, it would sink by 
the death of the legatee. 

(3) Between creditors and legatees. Where 
there are specialty debts and legacies, and the 
real estate descends, if the creditors exhaust the 
personal estate the legatees stand in their place, 
and can come upon the real estate, against the 
heir-at-law. But if a testator devises his real 
estate, and gives general pecuniary legacies not 
chared on such real estate, and dies leaving 
specimty debts, and the specialty creditors ex- 
haust the personal estate, the legatees shall not 
stand in their place and come on the realty, be- 
cause it was the intention of the testator that 
the devisee should have the real estate as well 
as that the legatees sliould be paid. Neverthe- 
less, where a mortgagee of a devised, as well as 
of a descended estate, has exhausted the per- 
sonal assets by resorting to them in the first 
instance, a legatee shall stand in his place and 
be satisfied out of the. mortgaged premises to 
the extent of the personalty applied in their 
exoneration ; for the application of the personal 
assets in exoneration of the real estate mort- 
gaged does not take place so as to defeat a legacy. 

A specific legatee will not be allowed to stand in 
the place of specialty creditors as against real 
estate devised, although the devisee be the heir. 

A devisee and a specific legatee must contribute 
pro raid, to satisfy such specialty debts of a 
testator as his general personal estate is in- 
sufficient to pay. If land be devised for, or 
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made subject to, the payment of debts, assets 
will bo marshalled in favor of legatees who will 
stand in the place of the creditors who may 
have been satisfied out of the personal assets. 
Where simple contract creditors exhaust the 
personal assets, the legatees may stand in their 
place as to the real estate descended. , 

(4) Between legatees and vendors. Where 
a vendor, having a lien upon land for the un- 
paid purchase money, resorts to the personalty 
in the first instance for the realisatkm of his 
claim, the purchased estate, wh4ll it descends, 
and the personal assets will, as against the 
heir, be marshalled in favor of simple contract 
creditors and pecuniary legatees ; but where 
the purchased esUite is devised, then mar- 
shalment against the devisee will take place in 
favor of the simple contract creditors only, and 
not of legatees. 

It is a general rule, that assets are not mar- 
shalled in favor of legacies given to charities. 
Thus, if a testator gives his real estate and per- 
sonal estate, consisting of personalty savouririg 
of realty, as leaseholds and mortgage securities, 
and also pure personalty, to trustees, uj)on trust 
to sell, and pay his debts and legacies, and be- 
queathed the residue to a charity, equity will 
not marshal the assets by throwing the debts 
and ordinary legacies upon the proceeds of the 
real estate, and the personalty sjivoring of the 
realty, in order to leave the jiure personalty for 
the charity. 

(5) Between widows and legatees. A widow’s 
paraph emftlia (the necessary wearing apparel 
excejDted) are liable to her deceased husband’s 
debts ; but a widow being preferred to a general 
legatee, she is entitled to marshal assets in those 
cases in which a general legatee would be en- 
titled to do so, i. e. as against realty descended 
or devised, should it be subjected by the will 
to the paymeift of debts. If a devised estate be 
subject to a mortgage or other specific incum- 
brance, she will be entitled to marshal the 
assets as against the devisee, by throwing the 
charge upon the estate, since a legatee would 
have that right. 

Where a person having two estates mortgages 
both to one mortgagee, and afterwards only one 
of such estates to a second mortgagee, who has 
no notice of the first mortgage, the court, in order 
to relieve the second mortgagee, has directed 
the first to take his satisfaction out of that estate 
only which is not in mortgage to the second 
mortgagee, if that be sufficient to satisfy the 
first mortgage, in order to make room for the 
second mortgage, even though the estates de- 
scended to two different persons. And if one 
of two estates in mortgage is subject to a por- 
tion, the person entitled to the portion may, if 
it be necessary, compel the mortgagee to resort 
to the other estate, so that the payment of the 
portion, as well as the mortgage, may be 


worked out. But this marshalling will not be 
enforced to the prejudice of a third party. The 
doctrine also hai^een carried to a great extent 
in bankruptices ; ‘for,’ as observed by Lord 
Eldon, in Aldrich v. Cooper (8 Fes. 382, 1802), 
‘ a mortgagee whose interest in the estate was 
affected by an extent of the Crown, has found 
his way, even in a question with the general cre- 
ditors, to this relief, that he was held entitled 
to stand in the place of the Crown, as to those 
securities which he could not affect per directum^ 
because the Crovm affected those in pledge to 
him.’ See 2 Tudor's head, Cas. 40—71. 

Marshalling court-armour has now fallen 
into the hands of the heralds. 

Marshalsea, Court of the^ originally held be- 
fore the steward and marshal of the royal house, 
and instituted to administer justice between 
the sovereign’s domestic servants, that they 
might not be drawn into other courts, and 
thereby their service become lost. It held pleas 
of all trespasses committed within the verge 
of the court (twelve miles round the sovereign’s 
residence), where only one of the parties was 
in the royal service (in which case the inquest 
was taken by a jtiry of the country) ; and of all 
debts, contracts, and covenants, where both of 
the conti*acting parties belonged to the royal 
household, and tlicn the^nquest was composed 
of men of the household only. But this court 
being ambulatory, Charles I. erected a new court 
of record, called the curia j)olatii or palace 
couii;, to be luld before the steward of thp 
household and knight marshal, and the steward 
of the court or his deputy, with jurisdiction to 
hold plea of all manner of personal actions 
whatsoever, which should arise between any 
parties within twelve miles of the royal palace 
at Whitehall, not including the city of London. 

The court w.as held once a week for causes 
under 20/. together with the ancient Court of 
Marshalsea in the borough of Southwark, and 
a writ of error lay thence to the Court of 
Queen’s Bench. Abolished by 12 & 13 Viet, 
c. 101, s. 13. 

Marshalsea Prison. By 5 & 6 Viet. c. 22, 
amended by 11 & 12 Viet. c. 7, this prison is 
consolidated with others, and denominated the 
Queen’s Prison, which see. 

Mart [contracted fr. market]^ a place of 
public traffic. 

Martial, Courts, military and naval tribunals 
with jurisdiction over offences, committed by 
pereons serving in the army, navy, or marines, 
against the articles of war, and the provisions 
of the Mutiny Act, the Naval Discipline Act, 
or the Marine Mutiny Act. Such persons are, 
however, amenable to the jurisdiction of riiC 
ordinary civil and criminal courts in respect of 
off’enccs cognizable by those courts. See Sim- 
mons 09 , Gourts-martialj^O\ Thring's Criminal 
Law of the Navy, As to the more speedy trial 
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of a person subject to the Mutiny Act, who 
may be guilty of the murdeiLor manslaughter 
of a person subject to tliat act, see 25 & 2G 
Viet. c. 65. 

Mar ti a l law, that rule of action which is 
imposed by tlic military power; it has no 
place in the institutions of this country, unless 
the articles of war established under the mutiny 
acts be considered as of that character. The 
prerogative of proclaiming martial law within 
this kingdom is destroyed, as it would appear, 
by the Petition of Right. 

Martinmas, the feast of St. Martin of Tours 
on the 11th November; commonly corrupted 
into viartibaas or rnartlenias. It is the third of 
the four cross quarter-days of the year. 

Martyria, a figure by rhetoric, by which the 
speaker brings his own experience in proof of 
what he advances. 

Masagimn, a messuage. 

Masculine, relating to the male sex. A 
statute frcjquently declares that words in it 
which import the masculine gender shall be 
deemed to include fem.iles, unless there is 
something in the act inconsistent with such 
construction; and by 13 and 14 Viet., c. 21, 
B. 4,it is enacted that in all acts passed after the 
commencement of thq next session, such words 
shall be deemed and 'taken to include females, 
unless the contrary is expressly provided. 

Master [fr. meester^ I)ut. ; moist re, Fr ; 
magister, Lat.], a director ; a governor ; a 
teacher; one who has servants. It is a title 
given to several officers and 2 )ersons of autho- 
rity and command. 

Master and Apprentice, a business relation- 
ship which should be constituted by deed, 
containing all proper and exx)licit stipulations. 
If the apprentice be under age, an adult ])erson 
should covenant' for his good conduct, because 
a minor cannot be sued for misconduct. 

At Common Law a master has such an in- 
terest in the apprentice, that he may defend 
him with force, or maintain an action for any 
injury to him, whereby a loss of service accrues ; 
he may also support an action for his detention. 
The master is entitled to all the apprentice’s 
earnings, however considerable, in case he 
should wrongfully absent himself. 

An apprentice may compel maintenance and 
enforce proper instruction ; and magistrates or a 
Court of Equity will, in some cases, enforce a 
return of the premium, or a just proportion of 
it. Consult Chitty on Apprentices. 

Master apd Clerk. A clerk is a superior 
order of servant, and his duty is limited to the 
particular trade or employment for the seiwice 
in which he is hired. If he be hired at speci- 
fied yearly wages, he is to be considered as 
hired for an entire year, and the service can- 
not be put an end to before the end of aft entire 
year^^iiiiless upon some adequate groimd of 


misconduct by one of the parties. See Huttman 
v. Bullnois, 2 C. and P. 510 ; and Archard v. 
Homer, 3 G. and P. 349. 

If a bond or covenant be taken from a surety 
for the faithful conduct of a clerk, it should bo 
so framed as to continue tb operate, notwith- 
stan<hng any change in the firm or partners by 
death or otlier event, for otherwise it would 
cease to operate on the retiring or addition of a 
partner. And on behalf ol* a surety, it should 
be expressly m'ovided that he shall be at liberty 
to withdraw Ins guarantee, upon giving a certain 
reasonable notice^ for otherwise he might con- 
tinue liable, notwithstanding notice of his desire 
to determine his liability, and notwithstanding 
a new security had been taken and the original 
hiring was only as long as the employer and the 
clerk should think fit. It should also be stipu- 
lated that the obligee or master shall, at stated 
periods, ascertain and communicate to the surety 
the state of the clerk’s accounts, for, otherwise, 
it frequently happens that the master, confiding 
in the surety, lets the clerk proceed in his irre- 
gularities to a ruinous extent, and then sues the 
surety for the whole defalcation ; and, unless it 
be expriissly so stipulated, delay in examining 
the clerk’s accounts, or any conduct short of 
stipulated indulgence, will not release a surety 
from liability even in equity. — 5 B and Aid. 
187. As to embezzlement by clerks, see 
Embezzlement. 

Masters in Chancery, officers of the High 
Court of Chancery. They were either ordinary 
or extraordinary. Aboli.shed by 15 & 16 Viet, 
c 80. See Chief Clerks ; Commissioners to 

ADMINISTER OaTHS IN ClIANCERY ; and TAXING 
Masters. 

Masters of the Common Law Courts. There 
are five masters on the plea side of each of 
the courts of Queen’s Bench ajjd Exchequer, 
and also in the Common Pleas. They are ap- 
pointed by 7 Wm. IV. and 1 Viet. c. 30, and 
their duties are to tax costs, compute damages, 
attend the judges in court, &c. — R. H. 32 Geo. 
III . ; 4 T. R. 580, Q.B. ] 1 Chit. Arch. Prac. 
hy Pren. 10. 

Master of the Crown Office, the Queen’s 
coroner and attorney in the criminal depart- 
ment of the Court of Queen’s Bench, who pro- 
secutes at the relation of some private person ' 
or common infbrmiir; the Crown being the 
nominal prosecutor. — 6 &> 7 Viet. c. 20. See 
Crown Office. 

Master of the Faculties, an officer under 
the archbishop, who grants licenses and dis- 
pensations, &:c. 

Master of the Horse, the third great officer 
of the royal household, being next to the Lord 
Steward and Lord Chamberlain. He has the 
privilege of making use of any horses, footmen, 
or pages belonging to the royal stables. 

Masters in Lunacy. See Lunacy, Masters in. 
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Master of the Minty an officer who receives 
bullion from goldsmiths for coinage^ and pays 
them for it, and superintends everything be- 
longing to the mint. He is usually called the 
warden of the mint. 

Master of the Ordnance, a great officer, to 
whose care all the royal ordnance and artillery 
were committed. — 39 Eliz. c. 7. But see 18 
& 19 Viet. c. 117. 

Master of Reports and Entries. This 
Chancery official is not to be continued after 
the next vacancy. — 18 19 Viet. c. 134. 

Master of the Rolls \magister rotulomm^ 
Lat.] The chief of a body of officers called 
the Masters in Chanceiy, of whom there 
were eleven others, inclucilng the Accountant- 
General. He is judge of the equity court, 
which ranks next to that of the Lord Chan- 
cellor, and has the keeping of the rolls and 
grants which pass the Great Seal, and the 
records of the Chancery. All orders and 
decrees by him made, except such as by the 
course of the court are appropriated to the 
Great Seal alone, shall be deemed to be 
valid, subject, nevertheless, to be discharged 
or altered by the Lord Chancellor, and so as 
they shall not bo enrolled till the same are 
signed by the Lord Chancellor. — 3 Geo. IT. 
c. 30. But by 3 & 4 Win. IV. c. 94, he is 
specially directed to hear motions, pleas, and 
demurrers, as well as causes generally. — 5 
lieeves^ 160. 

Master and Servant, a relation founded In 
convenience, whereby a i)crson calls in the 
assistance of others, where his own skill and 
labor are not sufficiei^t to carry out his own 
business or purpose. 

Servants are of several descriptions : — * 

1st. Servants in husbandry, termed laborers. 
These are placed, by virtue of several statutes, 
under the control of magistrates, who have 
power to regulate their hours of work and 
amount of wages, and of compelling the pay- 
.ment thereof in money and not in goods, and 
prescribing punisliment for misconduct. Ser- 
vants in husbandry are very generally hired 
by the year, as from Michaelmas to Michael- 
mas, and this is an entire hiring for a year ; 
and, unless otherwise stipulated, no wages are 
payable until the end of the year. A master 
cannot, by way of correction, even moderately 
beat his servant or laborer in husbandry or 
otherwise, as he might his child or apprentice; 
and if he do, the servant may lawfiilly depart 
or obtain his discharge by application to a 
justice, and support an action for the battery. — 
5 & 6 Wnu IV. c. 19. Consult turn’s Justiee^ 
tit. * Servants.’ 

2nd. Servants in particular trades. These 
are also subject to the conti%l of the magis- 
trates, under several acts, some of them con- 
fined to particular trades, as the silk, cloth, 


woollen,# linen, fustian, cotton, iron, leather, 
hat, lace, clock, pai^r» tailor, shoemaker, and 
other trades ; ana disputes between master and 
servants in husbandry, artificers, calico printers, 
handicraftsmen, miners^ colliers, keclmen, pit- 
men, glass-blowers, and other laborers in 
general, arc regulated by several more general 
acts. Tliey will be foimd collected in Eurn^s 
Justice, tit. ‘ Servants.’ 

3rd. Menial or domestic servants. If no 
terms be stipulated, it is considered a hiring, 
with reference to the general understanding 
on the subject, that is, a continuing service, 
until the expiration of a month’s warning 
given by either party. In the case of a 
domestic servant hired in the usual way, it 
appears to have been considered that he is 
entitled to his wage.s up to the time he 
actually serves, though he die or do not 
continue in the service the whole year, either 
for misconduct or otherwise, but not to any 
wages after the time of such discharge (6 
'T. R. 226). A master cannot, without ex- 
press stipulation, deduct from the wages 
the value of artichis broken or lost by 
a servant’s want of care, however gross (4 
Camp. 134). If a yearly servant be dismissed 
before the year expires, for misconduct which 
will justify his dismissj.!, he will not be en- 
titled to any wages even for any part of the 
time during which he served (6 Car. and P. 
15). 

It is not legally compulsory on a mostca* or 
mistress to give a discharged servant any cha- 
racter ; and no action is sustainable fbr^the 
refusal ; but if a character be given, it must 
accord with the truth ; for if a false good 
character be given, and the servant afterwards 
rob his new master, the person who gave such 
fiilso character is liable to an action, and to 
compensate for the entire loss; and he is liable 
to punishment in certain cases of false cha- 
racter under 32 Geo. III. c. 56. And if a 
bad character be untruly and maliciously given, 
the party giving it will be liable to an action 
for defamation, though, until the untruth of 
the character given and express malice have 
been proved, the communication is presumed 
to have been privileged, and no action is 
sustainable (8 B. and C. 578). 

A master is, in general, liable, civilly, and 
sometimes criminally, for torts committed by 
his servant in the course of or under color of 
his employ, but he is not liable for the wilfiil 
misfeasance of his servant, who has wholly lost 
sight of his duty (1 East, 106). As to em- 
bezzlement by servants, see Embezzlement. Aa 
to the starving or ill-treatment of a servant 
by his master, see 24 & 25 Viet. c. lOQ, s. 26 

The ofience of taking com or other ifood by 
a servant from the possession of his master, 
contrary to his orders, for the purpose of 
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giving the same to horses or other animals of 
such master, which was a felony at Common 
Law, is no longer a felony, but is punishable 
upon summary conviction by fine or imprison- 
ment. See 26 & 27 Viet. c. 103. 

Master of a ship \ 7 nagister navisj Lat.], the 
person intrusted with the care and navigation 
of a ship, possessing what some foreign jurists 
have called the exercitatorial power over her. 
The master may delegate his power whenever 
it may be for the welfare of the sliip and the 
due accomplisliment of the voyage. 

The master of a ship is the confidential ser- 
vant or agent of the owners ; and in conformity 
with the rules and maxims of the law of Eng- 
land, the owners are bound to the performance 
of every lawful contract made by him relative 
to the usual employment of the ship. 

From this rule of law it follows that the 
owners are bound to answer for a breach of 
contract, though committed by the master or 
mariners against their will, and without their 
fiiult. Nor can the expediency of this rule be 
doubted. The owners, by selecting a person 
as master, hold him forth to the public as 
worthy of trust and confidence. And in order 
that this selection may be made with due care, 
and that all opportunities of fraud and collusion 
may be obviated, it irf indispensable that they 
should be made responsible tor his acts. 

The master has power to hypothecate or 
pledge both ship and cargo for ij,ecessary re- 
pairs executed in foreign ports during the 
course of the voyage; but neither the ship 
nor cargo can be hypothecated for repairs 
executed at home. 

The master has no lien upon the ship for 
his wages, nor for money advanced by him 
for stores or repairs. 

The master is bound to employ his whole 
time and attention in the service of his 
employers, and is not at liberty to enter into 
any engagement for his own benefit that may 
occupy any portion of his time in other con- 
cerns; and therefore, if he do so, and the 
price of such engagement happen to be paid 
into the hands of his owners, they may retain 
the money, and he cannot recover from them. 

During war, a master should be particularly 
attentive to the regulations as to sailing under 
convoy; for, besides his responsibility to his 
owners or freighters, he may be prosecuted by 
the Court of Admiralty, and fined in any sum 
not exceeding 6001. and imprisoned for any 
term not exceeding one year, if he wilfully 
disobey the signals, instructions, or lawful 
commands of the commander of the convoy, 
or desert it without leave. 

A p^udty of 10^. in addition to the payment 
of the wages due is imposed on every master of 
a vessel who, having, on account of unfitness 
or inability to p^oeed on the voyage, left any 


seafaring man at any foreign port or place, 
shall neglect or refuse to deliver an account 
of the wages due to him, and to pay the same.— 
17 & 18 Viet. c. 104, s. 209. 

The law makes no distinction between 
carriers by land and carriers by water. The 
mastej: of a merchant ship is, in the eye of 
the law, a carrier, and is as such bound to 
take reasonable and proper care of the goods 
committed to his charge, and to convey them 
to the place of their destination, the act of 
God and the Queen’s enemies only being ex- 
cepted. Every act which may be provided 
against by ordinary care renders the master 
responsible. Ife would not, for example, be 
liable for damage d§ne to goods on board in 
consequence of a leak in the ship occasioned 
by the violence of a tempest, or other accident, 
but if the leak were occasioned by rats he 
would be liable, for these might have been 
exterminated by ordinfiry care, as by putting 
cats on board, &c. On the same principle, if 
the master run the ship in fair weather against 
a rock, or shallow, known to expert mariners, 
he is responsible. If any injury be done to 
the cargo by improper or careless stowage the 
master will be liable . — Abbott on Shipping y 
pt. 2 c. ii. ; Maude and Pollock on Shipping^ 
c. iii. ; McCnll. Comm. Diet. 

Master of the Temple, the chief ecclesias- 
tical minister of the Temple Church, London. 

Masura, a decayed house ; a wall ; the 
ruins of a building; a certain quantity of 
lands, about four oxgangs . — Old Pecords. 

Match-maker, one who contrives marriages. 

Mate, the deputy of the master in a mer- 
chant ship, ttiking, in his absence, the com- 
mand. There are sometimes only one, and 
sometimes two, tliree, or four mates in a 
merchantman, according to her size, denomi- 
nated first, second, third, &c. mates. The 
law, however, recognises only two descriptions 
of persons in a merchantman — the master and 
mariners; the mates being included in the 
latter, and the captain being responsible for 
their proceedings. 

In men-of-war the officers immediately 
subordinate to the captain are called lieu- 
tenants. But the master or ofiScer whose pecu- 
liar duty it is to take charge of the navigation 
of the ship, has certain mates under him 
selected from the midshipmen. The boatswain, 
gunner, carpenter, &c. have each their mates 
or deputies taken from the crew . — Me Cull. 
Comm. Diet. 

Matelotage [fr. mateloty Fr.], the hire of a 
ship or boat. — Cole. 

Mater-familias, the mother or mistress of 
a family. — Civ. Law. 

Material eviienoe, evidence which tends to 
prove the aflirmative or negative of a question 
in issue. 
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Materteraj a maternal aunt ; the sister of 
one’s mother. * 

Matertera magna) a great aunt. 

Math, a mowing. 

Mathematical evidence, proof established 
by a demonstration. 

Matricide, slaughter of a mother. • 

Matricnla, a register of the admission of 
officers and persons entered into any body or 
society, whereof a list is made; hence tho.se 
who are admitted into our universities are 
said to be matriculated. The stamp-duties on 
matriculations at Oxford arc repealed by 18 & 
19 Viet. c. 36, s. 1 ; and at Cambridge by 
21 Viet. c. 11. It is also a kind of alms-house. 

Matrimonial causes, suits for the redress of 
injuries respecting the rights of marriage. 
They were formerly a branch of the ecclesias- 
tical jurisdiction, but have been transferred to 
the jurisdiction of the court for divorce and 
matrimonial causes by 20 & 21 Viet. c. 85. 

They are either : — 

(1) Causae jactitationis matrimonii^ a suit 
instituted when one of the parties boasts or 
gives out that he or she is maiTied to the 
other, whereby a common reputation of their 
marriage may ensue. The party injured may 
petition the divorce court, which will enjoin 
a perpetual silence on that head. 

(2) Restitution of conjugal rights. A suit 
brought when a husband or wife is guilty of 
tlie injury of living apart from the other 
without any .sufficient reason. The court will 
compel them to come together again. 

(3) Judicial separation, and (4) dissolu- 
tion of marriage, which have .superseded the 
divorces a mensd et thoro^ and a vinculo 
matrimonii. Sec Maiiriage. 

Matrimonial crown, a grant by which the 
husband of the Scottish queen acquired the 
right to assume the title of king, to have his 
name stamped upon the coin, and to sign all 
public instruments together with the queen. 
In such cases the subjects took an oath of 
allegiance to him ; his authority beoarnc, in 
some measure, co-ordinate with that of the 
queen, and without his signature no public 
deeds seem to h^ve been considered as valid. — 
Encyc. Lond. 

Matrimonia dehent esse /*5em.-^(Marriages 
ought to be free). 

Matlimoninm, the inheritance descending 
to a man ex parte matns {from his mother'). 

Matrimonikm subseguens tollit peccatum 
prcecedens. — Jur. Civ. — (Subsequent marriage 
cures preceding criminality). 

Matrimonium subseguens legitimosfacit quoad 
sacerdotium., non quoad successionem^ propter 
coTisuetudin^m regni quee se habet in contrarium, 
Co. Litt. 345. — (A subsequent marriage makes 
the children legitimate as far as relates to the 
priesthood, not as to the succession, on account 


of the custom of the kingdom, which is con- 
traiy thereto.) 

Matrimony, marriage; the nuptial state; 
the contract of man and wife. 

Matrinai^a godmother. 

Matrix Eoelesia, the mother-church. 

Matron, a married woman ; a mother of a 
family. 

Matron of Queen^s Prison. See 6 & 6 

Viet. c. 22, s. 22. 

Matrons, Jury of. See Jury- women. 

Matter in ley ne serra mise in boutehe del 
jurors. — Jenic. Cmt. 180. — (Matter of law 
shall not be put into the mouth of the jurors.) 

Maturiora sunt vota mulierum quam virorum. 

6 Co. 71. — (The desires of women are more 
mature than those of men.) 

Maturity, the time when a bill of exchange 
or promisso^ note becomes due. 

Maundy [fr. maundj Sax., an alms-basketj 
Thursday [^dies niandati^ Lat., the day of the 
command], the day preceding Good Friday, 
on which princes give alms. 

Maxim [fr. maximum^ Lat.], an axiom ; a 
general principle ; a leading truth. 

Maxims of the law are holden for law ; and 
all other cases that may be applied to them • 
shall be taken for granted. — 1 Inst. 11. 

Maxima ita dicta qutfi maxima est ejus dig- 
nitas et certissima aiictoritaSj atque quod maximk 
omnibus probetur. — Co. Lift. ll.~(A maxim is 
so called becau.se its dignity is greatest, and its 
authority the mo.st certain, and because univer- 
siilly approved by all.) 

Maxime pad sunt contraria via et inj'mia. 
Co. Litt. 161. — (Force and injury are chrefly 
contrary to peace.) * 

Maximus ei'roris populus magister. — Bacon. 
(The people is the greate.st master of error.) 

Mayhem, the deprivation of a member pro- 
per for defence in fight, as an arm, leg, finger, 
eye, or a foretooth, and some others ; yet not, 
as it has been said, a jawtooth, or the ear, or 
a nose, because they have been supposed to be 
of no u.se in fighting. One remarkable circum- 
stance peculiar to an action for mayhem is, 
that the court may, on view of the wound, 
afterwards increase the damages awm’ded by 
the jury. — 3 Salk. 115. See 24 & 25 Viet, 
c. 100, ss. 18, 29, and 2 Step. Com. 487 & iv. 
162. 

Mayhemavit {he has maimed). 

Maynooth, St. Patrick's College at. See 
23 & 24 Viet. c. 104. 

Mayor [according to some etymologists this 
word was anciently written meyr, and comes fr. 
the British miret^ to keep, or fr. the old 
English maier^ power, and not from the Latin 
nmjor’]. The annual chief magistrate of a 
corporation, who, in London, York, and' Dub- 
lin, is called Lord Mayor. 

Mayors of corporations are justioes of the 
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peace pro tempore. Their powers and duties 
depend generally on the provisions of charters, 
corporate usages, or express enactments in Acts 
of Parliament. 

The 9 Geo. IV. c. 17, substitutes a declara- 
tion in lieu of the sacramental test. See 3 4 

Wm. IV. c. 31, which prevents elections taking 
place on Sundays. As to elections under the 
Municipal Act, consult the Act itself, 5 & 6 
Wm. IV. c. 76. A mayor is to hold office 
until its acceptance by his successor, 6 & 7 
Wm. IV. c. 105, s. 4. As to the re-election 
of mayor, sec 3 & 4 Viet. c. 47 ; and 6 & 7 
Viet. c. 89 ; and as to his appointing a deputy, 
see 16 & 17 Viet. c. 79, ss. 7, 8. 

Mayoralty, the office of a mayor. 

Mayoress, tlie wife of a mayor. 

Mead, or Meadow [fr. maidey Sax.], ground 
somewhat watery, not ploughed, but covered 
with grass and flowers. — Kncyc. Lond. 

Meal-rent, a rent formerly paid in meal. — 
Phillips. 

Mean, or Mesne [fr. medinsy Lat.], a middle 
between two extreme.s, wli ether applied to 
persons, things, or time. See Mesne. 

Mease [fr, messnngkmiy Lat.], a messuage or 
dwelling-house ; also, half of a thoustmd. 

Meason-dne [corruption of maison de DieUy 
Fr.], a house of God;^*a monastery ; religious 
house or hospitol. 

Measure [fr. mensurUy Lat.], that by which 
anything is measured ; the rule by which any- 
thing is adjusted or proportioned. 

The sovereign, as the arbiter of commerce, 
ha|L the regulation of weights and measures. 
Brb Geo. IV. c. 74, 6 Geo. IV. c. 12, 5 & 6 
Wm. IV. c. 63, and 18 <fe 19 Viet, c. 72, 
repealing the former acts on the subject, 
standards arc fixed for length, weight and 
capacity ; and it is provided that all contracts 
for sale, by weight or mea.sure, where no 
special agreement is made to the contrary, 
aliall be taken to refer to the standards so 
established. It is also enacted, that all 
articles sold by w(4ght shall be sold by avoir- 
dupois weight, except gold, silver, platina, 
diamonds, or other precious stones, which may 
be sold by troy weight; and drugs which, 
when sold by retail, may be sold by apothe- 
caries’ weight, and further, that it shall be 
penal for any person to sell by measure of 
capacity, other than one of the imperial mea.- 
sures, or some multiple or aliquot part thereof. 

Measure of value. In the ordinary sense 
of the word, measure would mean something 
by comj>arison with which we may ascertain 
what is the value of anything. When we 
consider further, that value itself is relative, 
and that two things are necessary to constitute 
it, independently of the third thing which is to 
measure it ; we may define a measure of value 
to be something by comparing with which any 


two other things, we may infer their value in 
relation to one aaiother. — 2 MilVs Pol. Eco. 
101 . 

Measurer, or Meter, an officer in the city of 
London, who measured woollen clothes, coals, 
&c. See Alnager.v 

Maasurihg money, a duty which some 
persons exacted, by letters-patent, for euery 
piece of cloth made, besides alnage. It is abo- 
lished. 

Mederia, a house or place where metheglin 
or mead was made . — Old Records. 

Med-sceat, a bribe ; hush money.— Awe. 
Inst. Eng. 

Medfee, a reward ; a bribe ; that which is 
given to boot. — Sco\t. 

Mediae et inflmee manus homines, men of 

a mean and base condition. — Blount. 

Medianus homo, a man of middle fortune. 

Mediate testimony, secondary evidence, 
which see. 

Mediators of questions, six persons author- 
ised by statute, who, upon any question arising 
among merchants, relating to unmerchantable 
wool, or undue packing, &c. might, before the 
mayor and officers of the staple, upon their 
oath, certify and settle the same ; to whose 
order and determination therein the pjirties 
concerned were to give entire credence, and to 
submit. — 27 Edw. III. st. 2, c. 24. 

Medical Act, 21 & 22 Viet. c. 90, amended 
by 22 Viet. c. 21, 23 Viet, c. 7, and 23 & 24 
Viet. c. 66. 

Medical jurisprudence, forensic medicine, 
which see. 

Medical practitioner. By 6 & 7 Wm. IV. 

c. 89, it is provided, that whenever it shall 
api^ear to a coroner that a decea.scd was at- 
tended at his death, or during his last illness, by 
finy legally qualified medical practitioner, he ' 
may issue his order for the attendance of such 
practitioner as a witness at the inquest ; and 
where the deceased was not so attended, an 
order for the attendance of any legally qualified 
medical practitioner, being at the time in 
actual practice, in or near the place where the 
death happened; and the coroner may also 
direct the performance, by the medical witness 
or witne.sses, of a post mortem examination, 
with or without an analysis of the confents of 
the stomach or intestines, provided, however, 
that if any person shall state, on oath, before 
the coroner, his belief that the death was 
caused entirely or in part by the improper or 
negligent treatment of any perpon, such person 
shall not be allowed to perform or assist at the 
post mortem examination. It is also enacted, 
that where it shall appear to the majority of 
the jury that the catise of death has not been 
satisfactoiily explained by the witnesses in the 
first instance, they may name to fke coroner, 
in writing, any other legally qualified pmeti- 
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tioner or practitioners, and require their attend- 
ance as witnesses, or fo^ the performance of a 
post mortem examination, whether one shall 
have been previously performed or not. And 
further, that all such medical witnesses sliall 
be allowed remuneration for their attendance 
and trouble, and on the other hand sliall for- 
feit 5^. for every neglect to obey an order for 
their attendance, with a proviso, however, that 
when the death took place in any public hos- 
pital or infirmary, or any county or lunatic 
asylum, no such remuneration shall be allowed 
to any person whose duty it w^s to attend the 
deceased as a medical officer of such institution. 
As to medical relief to paupers, see 4 & 5 \Vm, 
1 V. c. 76, 8. 54. 

For some valuable hints as to the conduct of 
medical witnesses, consult Zfec/i-’sTJ/ct/. Jiirlsp, 
tit. ‘ Medical Pividence.’ 

Medico-legal \jnedico~lcgaUsy Lat.J, relating 
to legal medicine. 

Medietas linguse. See De m etu etate i.ino u /e. 
Medio acquietando, a judicial writ to dis- 
train a lord lor the acquitting of a mesne lord 
from a rent, which he had acknowledged in 
coiu't not to belong to him. — Reg. Jur. 129. 

Meditatio fugee, an intention of flight,-— 
Scotch phrase. 

Medlefe, Medleta, Medletum [fr. melcrj 
PV., to meddle], a sudden scolding at and 
beating one another. — Bract. 1, 3, c. xxxv. 

Medsypp,. a harvest supper or entertainment ' 
given to laborers at harvest home.-— Coivel. 
Meeting-house Act, the 7 & 8 Viet. c. 45. 
Megbote, a recompense for the murder of a 
relation. — Saxon word. 

Meigne, or Maisnader, a family. 

Meiny, Meine, or Meinie, the royal house- 
hold; a retinue. 

Meldfeoh, the recompense due and given to 
him who made discovery of any breach of 
penal laws committed by another person, called 
the promoter’s (i e. informer’.s) fee. — Leg. Mae. 

C. XX. 

Melieur serra prize pour le roy. — Jenk. Cent, 
192. — (The best shall be taken for the king.) 

M elior dabit nomen rei . — (The better 
will give a name to a thing.) 

Melior est justitia verb preeveniens^ quani 
severe puniens. — 3 Inst. Epil. — (Justice truly 
preventing is better than severely punishing.) 

Melior est conditio possidentis y et rei quarn 
actoris. — 4 Inst. 180. — (The condition of the 
possessor is the better, and the condition of the 
defendant than that of the plaintiff.) 

Melior est conditio possidentis ubi neuter jus 
habet. — Jenk. Cent. 118. — (The condition of 
the possessor is the better where neither of 
the two has a right.) 

Meliorations, improvements, betterments. — 
Scotch term. 

Meltorem cotiditionem ecclesiw suce facere 


potest prcslatus deterior^n nequaquam. — Co, 
Liu. 101, — (A bishop can make the condition 
of his own church better, but by no means 
worse.) 

Meliorem conditionem suam facere potest 
minor y deteriorem nequaquam.-— Co. Litt. 337, 
(A minor can make his own condition better, 
but by no means woi’se.) 

' Melius est omnia mala pati quam malo con- 
sentire. — 3 Inst. 23. — (It is better to suflfer 
every ill than to consent to ill.) 

Melius est recurrere quam male mirrere.—^ 
Inst. 176 (It is better to recede than to pro- 

ceed badly.) 

Melius est in tempore occurrercy quam post 
causam vulneratam remedium quoerere . — 2 Inst. 
299. — (It i.s better to restrain in time than to 
seek a remedy after injury inflicted.) 

Melius inquirendum, a writ that lay for a 
second inquiry, where partial dealing was sus- 
pected ; and |mrticularly of what lands or tene- 
ments a man died seised, on finding an office 
for tlie king— 7^1 N. B. 255. 

Members, places where a custom-house has 
been ke])t of old tiim*, with officers or deputies 
in attendance. Tliey are lawful places of ex- 
poj'lation or importation. 

Members of Parliament. See House of 

Louns and House ok Commons. 

Membrum, a .slij) or small piece of land. 
Membrum pro membro {limb for lmb)t an 
ob.solete law ol’ retaliation. 

Memorandum in error, a document alleging 
error in fact, accoiiq)anied by an affidavit of 
sucli matter of fact. — 15 & 16 Viet. c. 76, 

8, 158. 

Memorial, that which contains the particulars 
of a deed, (Sjc.,and is the instniment registered, 
as in the case of an annuity, which must bo 
registered, 

Memory, ti?ne of legal. By Statute West- 
minster the First, 3 Fdw. I. a.d. 1276, the 
time of memory was limited to the reign of 
Richard I. July 6, 1189. But see the Pre- 
scription Act, 2 & 3 IVm. IV. c. 71. 

Menace, a threat. 

Menagium, a family. 

Mendlefe. See Medeefe. 

Menials [fr . mceniay Lat., walls], those ser- 
vants who live within their master’s walls,-— 
Temnes de la Ley. 

Men of straw. ‘We have all heard of a 
race of men who u.sed in former days to ply 
about our own courts of law, and who, from 
their manner of making known their occupa- 
tion (i. e. by a straw in one of their shoes), 
were recognised by the name of straw-shoes. 
An advocate or lawyer who wanted a conve- 
nient witness, knew by these signs where to 
find one, and the colloquy between the parties 
was brief. “ Do n’t you remember ? ” said the 
advocate (the party looked at the fee^ and gave 
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no sign ; but the fee increased, and the powers 
of memory increased with it) — “ To be sure I 
do.” “ Then come into court and swear it ” 
And straw-shoes went into court and swore it. 
Athens abounded in straw-shoes.’ — Quart. Rev» 
xxxiii. 344. 

Mensa, patrimony, or goods, and necessary 
things for livelihood. 

Mensa et thoro, divorce a. Superseded by 
a judicial separation. See A mensa et thouo, 
and Maukiage. 

MensaUa, such parsonages or spiritual liv- 
ings as were united to the tables of religious 
houses, and called mensal benejices amongst the 
canonists. 

Mens testatoris in iestamentis spectanda est. 
Jenk. Cent. 277 .-r— (The testator’s intention is 
to be regarded in wills.) 

Mensura domini regis, or Mensura regalis, 
the royal standard measure, which was kept in 
the Exchequer, according to which all measure^ 
were to be made. But see Measuiie. 

Mental alienation, insanity. 

It was remarked some yc.u’s back by Esquirol, 
that insanity belongs almost exclusively to civi- 
lized nations. That it sliould do so is an infe- 
rence which we might almost draw d jndori. 
In a savage state the mind is uncultivated, its 
reasoning powers imdav eloped, and consequently 
free from the varioite exciting causes which 
are perpetually operating on highly cultivated 
minds. In civilized life we riiay be said to beat 
out or expand our brains, and thus expose a 
more extended surface to tke action of external 
causes than those who are actuated only by the 
ordinary excitements ol* the natural wants and 
appetencies. Dr. Livingstone’s black servant 
became insane at the sight of a ship ! Dr. 
Prichard is disposed to think that congenital 
predisposition, so powerful a cause of insiinity 
in civilized life, is wanting in the uncivilized 
state ; and it is not going too far to siqjpose 
that as W'c see in refined states of society va- 
rieties of structure created, morbid varieties of 
organisation may be increased cr multiplied. 
There are many diseases, con.stitutional in ci- 
vilized Ijfc, wholly unknown in the savage state. 

‘ Some writers,’ says Eoville, ‘ have endea- 
voured to turn altogether from the investiga- 
tion of the material organic cause of madness, 
resting on the belief that this is not a physical or 
material disease, but "rather a disease of the soul. 

‘ This extraordinary proposition is evidently 
an absurd profession of materialism ; is it not 
in fact to deprive the soul of its most noble 
attributes, to degrade and debase it to the level 
of matter, to suppose it susceptible of alte- 
ration ? 

‘ The soul should be a stranger to our re- 
searches; but considering the brain as the 
material instrument of its manifestation, as the 
organ of mtelligenee, we seek in this organ the 


cause of the derangement which occurs in its 
functions.’ 

Pinel placed the primary seat of insanity in 
the stomach and intestines, from which he 
supposed it radiated, and ultimately deranged 
the understanding; he afterwards, however, 
was inclined to give up all hope of ever being 
able to account for it by pathological appear- 
ances. 

It is one of those metaphysical subtleties, so 
prevalent on the subject of insanity, that the 
acts of an insane mind are involuntary. It 
certainly can b# of little practical consequence 
what epithet is applied to the acts of a mind 
admitted to be insane ; though it seems to be 
an abuse of language to call any act involuntary 
which proceeds from a person’s own free will. 
The exercise of the will may be .greatly in- 
fluenced by the condition of the mind, even to 
such an extent as to deprive a person of all 
criminal responsibility. But this does not nc- 
cesstirily j)rove insanity, unless, for instance, 
every man who commits a criminal act under 
the influence of strong passions is considered 
as insjine. The objection to this distinction is, 
that it is used as a test in the decision of doubt- 
ful cases, every one being left to decide as he 
pleases what acts are voluntary, and what in- 
voluntary. 

Before an individual can be accounted sane 
on a particular sulyect, it must appear that he 
regards it correctly, in all its relations to right 
and wrong. The slightest acquaintance with 
the insane will convince anyone of the truth 
of this position. In no school of logic, in no 
assembly of the just, can we listen to closer 
and shrewder argumentation, to warmer ex- 
hortations to duty, to more glowing descriptions 
of the beauty of virtue, or more indignant 
denunciations of evil doings than in the hos- 
pitals and asylums for the insiine. And yet 
many of these very people may make no secret 
of entertaining notions utterly subversive of all 
moral propriety ; and, perhaps, are only wait- 
ing a favorable opportunity to execute some 
project of wild and cruel violence. The purest 
minds cannot express greater horror and loath- 
ing of various crimes than madmen often do, 
and from precisely the same causes. ' Their 
abstract conceptions of crime, not being per- 
verted by the influence of disease, present its 
hideous outlines as strongly defined as they 
ever were in the healthiest condition ; and the 
disapprobation they express at the sight arises 
from sincere and honest convictions. The 
particular criminal act, however, becomes di- 
vorced in their minds from its relations to 
crime in the abstract \ and, being regarded 
only in connexion with some favorite object, 
which it may help to obtain, and which they 
see no reason to refrain from pursuing, is 
viewed, in feet, as of a highly laudable and 
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meritorious nature. Herein, then, consists their 
insiinity, not in preferring vice to virtue, in 
applauding crime and ridiculing justice, but 
in being unable to discern the essential identity 
of nature between a particular crime- and all 
other crimes, whereby they are led to approve 
what, in general terms, they have already 
condemned. 

It is a fact not calculated to increase our 
faith in the march of intellect, that the very 
trait peculiarly characteristic of insanity lifis 
been seized upon as conclusive proof of sanity 
in doubtful cases ; and thus the infirmity that 
entitles one t(} protection is tortured into a good 
and sufficient reason for completing his ruin. — 
Itay. 

The preposterous distinction between civil 
and criminal cases gives rise in practice to one 
of the most curious and startling inconsistencies 
that human legislation ever presented. While 
the mental imjmirmcnt is yet slight, compara- 
tively, and the patient is quiet and peaceable, 
the law considers him incaiDablc of manjiging 
himself or his worldly affairs, and provides him 
with a guardian and a place in the wards of an 
hftspital ; but when the disorder has proceeded 
to such a height as to deprive the maniac of all 
moral restraint, and precipitate him on some 
deed of violence, he is to be considered as most 
capable of perceiving moral distinctions, and 
consequently most responsible for his actions. 

Jurists, who have been so anxious to obtain 
some definition of insanity, which shall embrace 
every pos.sible case, should understand that 
such a wish is chimerical from the very nature 
of things. Tnsanity is a disease, and, as is the 
case with aU other diseases, the fact of its ex- 
istence is never established by a single diag- 
nostic symptom, but by the whole body of 
wymptoms, no particular one of which is present 
in every case. To distinguish ftie manifestations 
of health from those of di.sca.se requires the 
exercise of learning and judgment ; and, if no 
one doubts this propo.sition, when stated in 
reference to the bowels, the lungs, the heart, 
the liver, the kidneys, &c., what sufficient or 
even plausible reason is there why it should be 
doubted when predicated of the brain ? The 
functions of those organs proceed with the re- 
gularity and sameness of clockwork, compared 
with the ever-varying and unequal phenomena 
of this, and yet there are persons — who assume 
a magisterial tone in writing or talking of the 
latter — who would defer to a tyro’s judgment 
in "whatever concerns the others. If, when 
anxious to know all we can, respecting a disease 
of the lungs or stomach, we repair to those who 
have a high and well-founded reputation in 
the pathology of those parts, why adopt the 
converse of this rule in regard to diseases of 
the brain ? No reasonable person would desire 
to set up an insuperable barrier between the 


domain of professional knowledge and that of 
common sense and common information ; but it 
is not too much to insist that facts, established 
by men of undoubted competence and good 
faith, should be rejected for better reasons than 
the charge of ‘groundless theory.’ — 46. 

It is a cilrious feet, that many benevolent 
people in their desire to palliate the sins of 
criminals have inculcated the same principle 
which Lord Hale entertained, viz., that all 
crime is the offspring of partial insanity, for 
the purpose of drawing from it a very different 
inference. Hale’s inference was that partial 
insanity furni.she8 no excuse for crime. Tlie 
logic by which such opposite conclusions are 
arrived at is certainly not unworthy the days 
of Dun Scotus or Thomas Aquinas. Says tne 
lal ter : Crime mu.st be punished ; but all crime 
proceeds fj-om madness, therefore madness fur- 
nishes no exemption from punishment. Says 
the former : Madmen are not responsible for 
their criminal acts ; but madness is the source 
of all crime, therefore, madmen and criminals 
are equally irresj)on.‘;ible and exempt from 
punishment. Which of these two precious 
specimens of human subtlety can claim the 
triumph of absurdity it would not be easy to 
determine . — Ray on Insanity^ 47. 

There is one operation of the common law 
which is justly a cause of complaint, namely, 
that by which lunatics, even when under guar- 
dianship, are sulyect to be imprisoned like 
others, in default of siiti.sfying a civil execution 
oT)taincd against them ; because whether such 
imprisonment be considered as a penal or a 
nmrely coercive measure, it is altogether inap- 
plicable to the in.sjine. It cannot coerce one 
who has no c()ntrol over his own pr6perty, and 
whose mental condition is supposed to be such 
that he i.s unable to sec any relation between 
tlie means and the end ; and to punish a person 
for what he himself had no agency whatever 
in doing is a violation of the first principles of 
justice. To incarcerate some madmen in a 
common gaol would, in all probability, aggra- 
vate their disorder, and if the confinement were 
protracted to the extent which the law would 
allow, render it utterly incurable. 

All our knowledge of human nature, all our 
experience of the past, forces us to the conclu- 
sion that the presence of mental alienation 
should be admitted in him who commits a 
crime without positive interest, without cri- 
minal motives, and without a reasonable 
passion. 

The subject was thus classified by Esquirol, 
at least, in its main features : — 

(1) Mania ^ an hallucination which extends 
to all kinds of objects, accompanied with ex- 
citement. 

(2) Monomania^ confined to a single or a 
small number of objects. 
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(3) Dementia y an incapacity of reasoning in 
consequenQe of ftinctional disorder of the brain, 
not congenital. 

Dementia appears under two different de- 
grees of severity, wliich are designated as acute 
and chronic. 

(4) Idtottsjn, congenital, from briginal mal- 
conforrnation in the organ ol thought. In some 
countries this melancholy disease is not uncom- 
mon, and it has been particularly remarked in 
the Valais in Switzerland and Carinthia. In 
the former country the subjects of it are styled 
Cretins. 

The most striking physical trait of idiocy, 
and one seldom wanting, is the diminutive size 
of the head, particularly of the anterior-supe- 
rior portions, indicating a deficiency of the 
anterior lobes of the brain. Its circumference, 
measured immediately over the orbital arch 
iirid the most prominent part of the occipital 
bone, is fixed by Gall, whose observations on 
this subject are entitled to grciit confidence, at 
between 11^ and 14^ inches. — Sur fes Fonc- 
iioHSy 329. The brain consequently equals 
that of a new-born infant ; that is, about one- 
fourth, one-fifth, or one-sixth of the cerebral 
mass of an adult in the full enjoyment of his 
faculties. 

In imbecility the dt^olopmcnt of the moral 
and intellectual powers is arrested at an early 
period of existence. It differs fi-om idiocy, in 
the circumstance that while in the latter there 
is an utter destitution of everything like reason, 
the subjects of Uie former possess some intel- 
lectual capacity, though infinitely less than is 
possessed by the great mass of niankind. 

Mental deficiency is manifested under tw,o 
different forms, which Hoffbauer designates by 
the terms imbecility (blod-mus) and stupidity 
{dummheit'). The fbnner consists in a defect 
of the intensity y the latter in a defect of the ex- 
tensityj necessary to a sound and healthy mind. 
By intensity is meant the power of the mind 
to examine the data pre’feented to it liy the 
senses, and therefrom to deduce correct judg- 
ments; by its extensity, the mind perceives 
and embraces these data, and suffers none to 
escape — one, it may be added, is the rejlectivey 
the other the perceptive power. 

Hoffbauer, while he acknowledges the va- 
rious and almost imperceptible shades of dif- 
ference between one case of imbecility and 
another, has reduced its numberless gradations 
to five degrees, and those of stupidity to three. 
To them, as described and explained by him, 
he looks for the means of a consistent and 
rational application of the legal principles that 
should regulate their civil and criminal rela- 
tion. It hardly needs, however, the high 
authority of Esquirol to convince us, that these 
distinctions are drawn with a minuteness and 
show of accuracy that savours more of the 


labors of the closet than of the rigid and faithful 
observation of nature. 

(6) Moral Insanitijy i. e. a morbid perver- 
sion of the natural feelings, affections, inclina- 
tions, temper, habits, and mora.1 dispositions, 
without any notable lesion of, the intellect, or 
knowing and reasoning faculties, and parti- 
cularly without any maniacal hallucination. 
Consult the interesting paper on insanity, by 
Dr. Prichard, in Cyc. of Prac. Med. The 
result of this species is various. In many it 
displays itself in an irresistible propensity to 
commit murder (homicidal monomania), in 
others to commit theft (kleptomania) ; while 
some are impelled to set fii’e to buildings, often 
of the most A^enerablc description (pyromtaniii). 
'I'heir whole moral character is changed : the 
pious become impious ; the liberal, penurious ; 
the drunken, sober. 

On the subject of homicidal monomania, M. 
Esquirol has made some excellent and practical 
remarks. He divides the subjects of this form 
of insfinity into three classes : — 

In the first group, the individuals who have 
the desire to kill arc incited by motives more 
or less chimerical ; more or less contrary •to 
reason : their insanity is obvious to everyone. 

In the second group, the homicidal monoma- 
niacs have no known motives, either imaginary 
or real ; the unfortunate individuals who enter 
into this group being liurried on by a blind 
impulse, which they strive to resist, and so 
escai^e their destructive proj)ensitie8. 

In the third group, the impulse is sudden, 
instantaneous, devoid of anything like reflec- 
tit)n, and stronger than the will*; the act is 
committed without any motive whatever, and 
on some beloved objects. 

These individuals now under consideration 
essentially differ from criminals, with whom 
they have been Confounded, and whose punish- 
ment they have been made to sufier. 

Monomaniacal homicides are isolated, with- 
out accornj)lices to excite them by advice or 
example. Criminals, on the contrary, gene- 
rally have immoral comrades, and accomplices 
aiding and assisting them. 

The doctrine of moral insanity has been as 
yet unfavorably received by judicial autho- 
rities, not certainly for want of sufficient facts 
to support it, but probably from that common 
tendency of the mind to resist innovations upon 
old and generally received views. 

‘ If,’ observes Dr. Ray, * a quarter of a cen- 
tury ago, one of the highest law officem of 
Great Britain pronounced the manifestation of 
“ systematic correctness ” of an action a proof 
of sanity sufficient to render all others unne- 
cessary, it is not surprising that the idea of 
moral insanity has been considered by the 
legal profession as having sprang from the 
teeming brains of medical theorists. In the 
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fulness of this spirit, Mr. Cliitty {Med. Jnrisp. 
352), declares, that “ unless a jury should 
satisfied that the mental faculties have been 
perverted, or, at least, the faculties of reason 
and judgment, it is believed that the party 
subject to such a moral insanity, as it is termed, 
would not be protecte<l from criminal pijnish- 
ment ; ” and in the trial of Howison, lor the 
murder of the widow Geddos, at King’s Cra!- 
mond, Scotland, some few years since, moral 
insanity, which was pleaded in his defence, 
was declared by the court to be a “ groundless 
theory.” Such opinions, from quarters whc*re 
a modest teachableness would have been more 
becoming than an arrogant contempt for the 
results of other men’s inquiries, involuntarily 
suggest to the niind a comparison of theit* 
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authors with the saintly persecutors of Galileo, 
who resolved by solemn statutes that nature 
always had operated, and always should ope- 
rate, in accordance with their views of pro- 
priety and truth .’-— of Insanity, 45. 

(5) Demoniymania, a variety of melancholy 
arising from mistaken ideason religious subjects. 

(()) Nymphomania, or furor uierinus, a 
raving mania of females, connected with a dis- 
order of the generative organa. 

As to feigned and concealed insanity, see 
Simulated Insanity. 

The various diseases included in the general ^ 
term insiinity, or mental derangement, have 
been thus «Trranged by Dr. Ray {Med. Jurisp, 
of Insanity), under two divisions founded on 
two very diflerent conditions of the brain:-— 


p Idiocy 


[' Defective development of 
the faculties 


H 
— 

i -! 


lmb(jqility 


Mania . 


Lesion of the faculties 
subsequent to their de- 
velopment. 


L Dementia 


(1.) Resulting from Congenital defect. 

(2.) Resulting from an obstacle to the deve- 
lopment of the faculties supervening 
in infancy. 

(1.) Resulting from congenital defect. 

(2.) Resulting from an obstacle to the deve- 
lopment of the faculties supervening 
in infancy. * 


Intellectual 


Affective 


( (1.) General. 
• { (2.) Partial. 

/(I.) General. 
* 1(20 “ 


.) Partial. 


r(i-) Consecutive to mania or injuries of the 
brain, 

(2.) Senile, peculiar to old age*. 


Medical jurists treat of inferior degrees of 
diseased minds ; as the delirium of fever re-? 
sembling mania ; hypochondriasis, like to me- 
lancholy ; hallucination, i. c. an idea reproduced 
by the memory, associated and embodied by 
the imagination ; epilepsy, tending to dementia ; 
nostalgia, a form of melancholy originating in 
despair, from being separated from one’s native 
country ; intoxication, producing delirium trC'- 
mens, and the dementia of old age. 

‘ If a party impeach the validity of a will 
on account of a supposed incapacity of mind in 
the testator, it, will be incumbent on him to 
establish such incapacity by the clearest and 
most satisfactory proofs. The burden of proof 
rests upon the person attempting to invalidate 
what, on its face, purports to be a legal act. 
ISanity must be presumed till the contrary is 
shown .’ — Williams on Executors, pt. 1, bk. 2, 
c. i., sec. 1. If it can be established that a person 
habitually affected by a malady of the mind 


has intermissions, and if there was an inter- 
mission of the disorder at the time of the act, 
that being proved is sufficient, and the general 
habitual insanity will not affect it; but the 
effect ot'it is this, it inverts the order of proof 
and of presumption ; for until proof of an ha- 
bitual insanity is made, the presumption is 
that the person, like all human creatures, was 
rational ; but where an habitual insanity in 
the mind of the person who does the act is 
established, there the party, who would take 
advantage of an interval of reason, must prove 
it. — Sir W. Wynn, in Carttvrightv. Carttoright, 
1 Fhill. 100- A will cannot be set aside on 
the ground that il^ i^ inofficious, i. e. not con- 
sonant with the testator’s natural affection and 
moral duties, but where the capacity is doubt- 
ful the omission, without sufficient reason^ of 
children or relations, or persons who have a 
claim upon his bounty, is evid^ciei tchi^g to 
prove incapacity. It is also strong evidence of 
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incapacity that a will is not consistent or cohe- 
rent one part with another, or that it is not in 
accordance with instructions given or decla- 
rations made at a previous time, when the 
testator was unquestionably sound in mind. 
If the mind of the testator is free from delusion, 
and if at the time of executing the will he is 
aware of its contents and is able to remember 
the different persons who have claims upon his 
bounty, and to understand the effect of the dis- 
positions contained in the will, he has sufficient 
capacity to make a good will. 

The insane are disqualified from appearing 
as witnesses in courts of justice, their incom- 
petence being inferred from their mental un- 
soundness. The fact of incompetence to testify, 
however, is not necessarily connected with that 
of insanity, and it would be far more correct to 
consider the former an independent fact to be 
established by a distinct order of proofs. The 
practice of including an act of testifying with 
that of performing business-contracts, or other 
civil acts, is certainly not favored by the pre- 
sent state of our knowledge of insanity, nor 
does it approve itself to the common sense of 
mankind. 

The higher degrees of imbecility must of 
course disqualify a witness, but its less aggi*a- 
vated forms may not,^nder all circumstances, 
have this effect. 

‘ Of an insane person,’ says Evans (2 Pothier 
on Obligations, app. 259), ‘ it might, for defect 
of other evidence, merit toTie considered whe- 
ther, in civil cases at least, the testimony of 
such might not be admissible uj>on points 
where his understanding did not appear to be 
subject to disturbance; it being well known 
that in many of these melancholy instances, 
especially when the result of some violent pas- 
sion, the party affected is entirely cool, clear, 
and collected in his ideas, and as free as other 
persons from the delusions of a perverted ima- 
gination, in everything not connected with the 
cause of his insanity ; with regard to persons 
who have only temporary fits of madness (those 
usually termed lunacy), and at other times are 
in all respects sound of reason, these are then 
considered as capable of testimony as of any 
other legal act.’ 

On the whole, we may conclude, with Georget, 
‘ that it is necessary to know the patient, the 
character of his madness, his customary rela- 
tions to surrounding objects, before we can 
know what degree of confidence to place in his 
assertions.’ 

The comi)etence of old men, in the early 
stages of dementia, to testify, is a point fre- 
quently discussed in courts of justice, and the 
want 18 severely, felt of some fixed principles 
fthat shall serve as a guide to correct decisions. 
In every stage of this affection the impairment 
of the memory is more perceptible in rejrard to 


recent than remote impressions; and it often 
happens that a person may have a distinct re- 
collection of things that occurred in his youth, 
while those of a month’s or a year’s date are 
but imperfectly remembered, if at all. To test 
the strength of his mernoi’y respecting certain 
things, it is only neccasary to ascertain if he 
remember various other transactions of about 
the same date in which he was known to have 
been engaged. If he can do this, it is a strong 
prc'sumption in favor of his competency, if not, 
it is incumbent on the party offering his testi- 
mony to show why his memory should have 
been more faithful in the one case than the 
other. This is rendered still more necessary 
by the fiict, that the weakness of mind incident 
to this condition makes its subjects more easily 
.swayed by the suggestions of others, and leads 
them to believe that they remember what they 
are told they ought to remember, or what they 
are assured they actually did remember till 
within a recent period. The slightest exami- 
nation will show how much dependence can 
be placed on their recollections of recent events. 
Consult Ray's Med. Jiirisp. of Insanity ; Reek's 
Med. Jurisp. tit. ‘ Mental Alienation ; ’ and 
Uv'ins on Mental Disorders. 

Mentiri est contra mentem ire. — 3 Buis. 260. 
(To lie is to go against the mind.) 

Mentition, the act of lying ; a falsehood. 

Mepris, neglect ; contempt. 

Mer, or IHere, a fenny place. 

Mera nootis, midnight. — Gomel. 

Meranniim, timbers; wood for building. — 
Old Records. 

Mercable [fr. mer cor, Lat.], to be sold or 
bought. 

Mercantant, a foreign trader. 

Mercantile, trading ; commercial ; relating 
to traders. 

Meroat [fr. mercatus, Lat.], market; trade. 

Mercative, belonging to trade. 

Mercature, the practice of buying and 
selling. 

Mercedary [fr. mercedula, Lat., a small fee], 
one that hires. 

Mercen-lage, the Mercian laws, which were 
observ'ed in many of the midland counties, and 
those bordering on the principality of Wales, 
the retreat of the ancient Britons. 

Mercenaiius, a hireling or servant. 
Merchandise Marks Act, 1862, 25 & 26 
Viet, c. 88, 

Merchant [fr. marehand, Fr.], one who 
traffics to remote countries. See (k)MMEBCiAL 
Law. 

Merchants’ Accounts. See 19 & 20 Viet. 
c OV 0 • 

Merchant Shipping Act, 1854, 17 & 18 
Viet. c. 104, amended by 18 & 19 Viet. c. 91. 
And see 17 & 18 Viet. c. 120 ; and 25 & 26 
Viet. c. 63. 
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Meroheta, the right of concubinage •which 
certain lords had with their tenants’ wives on 
their wedding night. See Borough-English, 

Meroiament, an amerciament, penalty, or fine. 
Mercimoniatus Anglis, the impost of Eng- 
land upon merchandise. 

Mere right, the right of property. ^ 

Merger [fr. mergo^ Lat., to destroy], an anni- 
hilation, by act of law, of a particular in an ex- 
pectant estate consequent upon their union in 
the same person — thus accelerating into pos- 
session the expectant which swallows up the 
particular estate. 

It is the drowning of one estate in another, 
and differs from suspension, which is but a par- 
tial extinguishment for a time ; while extin- 
guishment, properly so termed, is the destruc- 
tion of a collateral thing in the subject itself 
out of which it is derived. 

The doctrine of merger probably results from 
the maxim — 7iemo potest esse dominus et tenens ; 
or perhaps from the inconsistency, but for it, of 
one person owning two estates in fact, whilst 
one of them, in law, includes the time or du- 
ration of both. 

* Perhaps,’ remarks Preston (3 Conv. p. 22), 

*■ the rule that neino potest esse dominus et 
tenens does not clearly, and beyond all contro- 
versy, furnish a principle to which the learning 
can be exclusively referred ; yet of all other 
rules none affords principles to W'hich the cases 
on merger bear a nearer affinity.’ 

When the same person has the legal estate in 
the fee, and is also entitled to the trust or bene- 
ficial ownership of that estate, the trust will 
merge in the legal ownership, but, on the other 
hand, the legal estate can never be extincted in 
the equital)le ownership. 

Merger is either absolute or qualified, for as 
we shall presently see, an estate as against one 
person may be extinguished, whilst as against 
another it may still have existence. 

In order to effect a merger, the following cir- 
cumstances must concur ; — 

(1) There must of necessity be two estates 
at least in the same property, or in the same 
part of the same property, which must vest in 
the same person. 

Merger, however, will operate between three 
or more estates, as well as between two. 

(2) The several estates must be immediately 
expectant" upon each other ; the more remote 
estate must be without any intervening vested 
estate or contingent remainder created in the 
same instant of time and by the same means, 
which originated the other estates ; and the 
determination or acquisition of an intermediate 
estate may be the cause of merger, as between 
estates kept distinct by means of such interme- 
diate estate. 

(8) The estate in reversion or remainder 
must be larger than the preceding estate, for 


there cannot be a merger as between equal 
estates of freehold. 

With regard to the merger of terms for years 
in each other, the following propositions may 
be advanced 

A terra of years derived by way of under- 
lease from a term oPyears, ■will merge on the 
two terms becoming possessed by one and the 
same person. 

An estate for years may also merge in an- 
other estate in reversion of the same denomi- 
nation, and it does not make any difiference, 
whether the reversion is for a longer or shorter 
period of time than the former or preceding, 
tenn ; therefore, a term in possession, though 
for a hundred years, will be annihilated by its 
union with the term in reversion though for 
two yejirs only. With a view, then, to the 
doctrine of merger, every term of years is 
equally extensive in quality at least. 

The merger of a longer terra in one of shorter 
duration may bo accounted for on the ground 
that it is merely a relinquisliment of the tenancy 
or rather possession to the person who has the 
immediate reversion, or, perhaps, remainder. 

It is to be observed that both terms must be 
vested in interest to operate a merger of one of 
them. See 8 & 9 Viet, c. 112. 

(4) The several estates must be held in the 
same legal right ; or, wKen the estates are held 
in different legal rights, one of them must not 
be an accession to the other, merely by the. 
operation of law. 

The proposition insisted on by some text- 
writers, that the tAvo estates must come to one 
and the same person in one and the same right 
is not tenable, for it is clear that if a husband, 
possessed in right of his wife, purchase the re- 
version or rem.ainder, or if an executor have a 
term in his testator’s right, and purchase the 
reversion, in either instance the term will merge, 
and yet the hiLsband or executor has the term 
in one right, and the fee in another. The 
ground, however, of these cases is that the re-^ 
version or remainder was acquired by the party 
by his own act. 

The grand effect of merger is, as between the 
particular tenant, whose estate is annihilated, 
and the reversioner or remainder-man, to bring 
the reversion or remainder into the same place 
and condition, as if the particular estate had 
never existed, or had determined by completing 
the period of its duration ; nevertheless the par- 
ticular estate is, for all the purposes of title, to 
be treated as still subsisting and con titming ; 
and all charges, by way of rent, annuity, under- 
lease, or judgment, are preserved in like manner 
and for the same time as if such extinguhdied 
particular estate were in fiu?t in existence, so 
that the accelerated reversion or lemaii^er is 
subjected as well to its own peculiar incum- 
brances as to the charges upon the lAerged 
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estate, quoad its originally destined endurance. 
And see 8 & 9 Viet. c. 106, s. 9. 

It is to be particularly remarked, that where 
a tenant-in-tail, whether in possession or not, 
with remainder or reversion to B. in fee, there 
being a protector of the settlement, makes an 
assurance by virtue of the 3 & 4 Wm. IV. 
c. 74, which, by reason of the non- consent of 
the protector, is insiifHcient to bar the re- 
mainder or revei’sion, such assurance bars the 
issue in tail, and acquires a foe determinable 
on failure of such issue, but does not divest or 
displace the remainder or reversion, which, 
therefore, continues to subsist as an estate, ex- 
pectant on the determinable fee. If, by any 
means, the remainder or reversion of B. bcr 
come afterwards vested in A. the determinable 
fee does not merge in the remainder or rever- 
sion, as upon ordinary principles it would have 
done, but, by the express provisions of the act, 
is enlarged^ and A. has thenceforth a clear foe- 
simple, founded, in point of title, upon the 
estate-tail. — 3 & 4 Wm. IV. c. 74, s. 39. 

Owners of both lands and tithes, even tenants 
for life, are empowered to merge tithes in the 
lands. — 6 & 7 Wm. IV. c. 71, ss. 71, 81, &c. 

When an engagement has been made by sim- 
ple contract, and then the same engagement is 
made by deed, the siifiple contract is merged 
and extinguished in the deed. 

Merger, in criminal law, is abolished by 14 
& 15 Viet. c. 100, 8. 12. 

Meritb benejicium legis amittitj qui legem ipsam 
ssuhvertere intendit . — 2 Inst. 53. — (He justly 
loses the benefit of law who purjKJses to over- 
turn the law itself.) 

Meritorious consideration, one founded 
upon some moral obligation ; a valuable con- 
sideration in the second degree. 

Merits, Affidavit of. This instrument is ne- 
cessary when a defendant seeks to set aside 
proceedings for irregularity, especially if the 
irregularity be doubtful. In all cases when the 
facts will warrant it, it is advisable that the 
affidavit should thus run : — ‘ And this deponent 
further stiith, that he is advised, and verily be- 
lieves, that he has a good and sufficient defence 
to this action on the merits ; ’ not merely that 
he has merits, or that he has a good defence! It 
must be made either by the defendant himself, 
or his attorney or agent, or the clerk of the 
attorney, who has the sole management of the 
cause, or some person who has had such a con- 
nection with the cause as acquaints him with 
its merits, and this must appear on the face of 
the afiSdavit. 

The term * merits,’ in an affidavit of this na- 
ture, is to be read in a technical sense, and is 
not to be understood to be confined to a strictly 
moral and conscientious defence, and therefore 
a sufficient defence on the merits might be 
safely swopi to when the defence rests alone on 


a legal or technical objection, as the statute 
against frauds, or a statute of limitations.^ — 2 
Chit. Arch. Prac. by Pren. 978. 

Mero Motn. See Ex meko motu. 

Mersoum, a lake; also a marsh, or fen-land. 

Merse-ware, the ancient name for the inha- 
bitan^p of Romney Marsh, Kent. 

Mertlage, a church calendar or rubric.-— 
Cowel. 

Merton, Statute of 20 Hen. III. c. 4, a.d. 
1253, so-called because it was enacted at the 
Priory of Merton, in Surrey. See Ban', on Stat. 
46; 1 Beeves^ 260; and JVa/e’s Ilist.p. 9, n(a). 
Mescroyantz, unbelievers, 

Mese, a house and its appurtenants. 

Mesnality, a manor held under a superior 
loi:d. 

Mesnalty, the right of the mesne. 

Mesne [fr. medius^ Lat.^, middle, inter- 
mediate. 

Mesne Lord, a lord who holds of a superior 
lord. 

Mesne Process, all those writs which inter- 
vene in the progress of a suit or action, between 
its beginning and end, as contradistinguished 
from primary and final process. Thus, the 
capias on mesne process is i.s8ucd after a writ 
of* summons, which is the primary process, and 
before a capias ad satisfaciendum^ which is the 
final process, or process of execution. See Capias. 

Mesne Profits, Action of an action of tres- 
pass brought to recover profits derived from 
land, whilst the possession of it has been im- 
properly withheld ; that is, the yearly value of 
the premises. It is brought after a judgment 
for the plaintiff in an action of ejectment by 
which possession of the land is recovered, the 
damages being nominal in moat cases of eject- 
ment, except that between landlord and tenant, 
by 1 Geo. IV. c. 87, s. 2 

The action should be brought in the name of 
the plaintiff, who has recovered judgment in the 
ejectment, and lies against any person fomid in 
possession of the premises after a recovery in 
ejectment. It cannot be maintained against 
executors or administrators for the profits ac- 
cruing during the lifetime of the testator or 
intestate, and received by him, except, indeed, 
for those received within six calendar months 
before the death of the testator or intestiitc, 
and then only provided the action be brought 
against the executor or administrator within 
six months after entering upon the administra- 
tion of the estate (3 & 4 Wm. IV. c. 42, s. 2). 
It may be brought pending error in eject- 
ment, and the plaintiff may proceed to ascertain 
his damages and sign judgment, but the court 
will stay execution till the error be determined. 
The defendant may pay money into court, as 
in other actions. 

The jury are not bound by the amount of 
the rent, but may give extra damages. But 
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ground-rent paid by the defendant should be 
deducted from the damages. A plaintiff may 
rt*cover in this action the costs of the action of 
ejectment, and also the costs incurred by him 
in a court of error. If a plaintiff recover less 
than 40s. damages, he shall have no more costs 
than damages, unless the judge certify. — 2 
Chit. Arch. Prac. by Pren. 1067 ; Wood/. 
Land, and Ten. 552 ; and Adams' Eject. 

This action precisely answers to the ivmKlov 
btKri of the Greeks. — Meier. Att.Proc. 749. 

Mesne, Writ of^ an ancient and abolished 
writ, which lay when the lord piramount dis- 
trained on the tenant paravail ; the latter had a 
W’rit of mesne against the mesne lord. 

Messarius [fr. messis, Lat.J, a chief servant 
in husbandry ; a bailiff. 

Messenger, one who caiTies an errand ; a 
forerunner. 

Messengers are certiiin officers employed 
under the direction of the Secretaries of Suite, 
and always ready to be sent with despatches, 
foreign and domestic. They are employed with 
the Secretaries’ warrants to arrest persons for 
treason, or other offences against the stale, 
which do not so properly fall under the cogni- 
zance of the common law, and, peril, aps, arc 
not properly to be divulged in the ordinary 
course of justice. — 2 Hawk. P. C. c. xvi., s. 9. 

There are other officers distinguished by this 
appellation, as the messengers of the Lord 
Chancellor, Privy Council, and Exchequer, &c. 
Also, of the commissioners in bankruptcy, who 
seize a bankru^Jt’s property, &c. 

Messe Thane, one who said mass ; a priest. — 
Cowel. 

Messina, harvest. 

Messis semen tern sequitur. — (Harvest follows 
seed-time.) 

Messuage [fr. messnagium, law Lat., formed 
perhaps fr. mesnage^ by mistake of the ??, in 
coiut hand, for ?<, they being written alike ; or 
fr. fnaisQUy Fr.], a dwelling house with its out- 
buildings and curtilage and some adjacent land 
assigned to the use thereof. As to the legal 
import of the word, see 2 Bing. N. C. 617; 
Monks V. DykeSy 4 M. and W. 567. 

In Scotland, the manor-house, or the prin- 
cipal dwelling-house within a barony. 

Metachronism [fr. /uerd, Gk., against, and 
time], an error in computation of time. 

Metayer system. Under this, the land is 
divided in small farms, among single families, 
the landlord generally supplying the stock which 
the agricultural system of the country is con- 
sidered to require, and receiving in lieu of rent 
and profit, a fixed proportion of the produce. 
This proportion, which is generally paid in 
kind, is usually (as is implied in the words 
metayer y mezzaiuoloy and medietariusj) one-half. 

1 MilVs Pol. Eco. 296 & 363, and 2 Smi. 
Weal, of Nat. p..3, c. ii. 


Meteoom, a measure 6r portion of com, 
given by a lord to customary tenants as a re- 
ward and encouragement for labor. 

Metegavel [meat-taXy Sax.], a tribute or 
rent paid in victuals. 

Meter [fr. metCy Sax.], a measurer, as a 
coal-meter, a land-meter. 

Metewand, or Meteyard, a staff of a certain 
length wherewith measures are taken. 

Methel, speech, discourse ; mathliafiy to speak, 
to harangue. — Anc. In?t. Eng. 

Metropolis, for the better management of, 
see 18 & 19 Viet. c. 120, amended by 19 & 20 
Viet. c. 112. 

Metropolis Gas Act, 1860, 23 24 Viet, 

c. 125, amended by 24 <& 25 Viet. c. 79. 
Metropolis Local Management Act, 18 & 

19 Viet. c. 120, amended by 19 & 20 Viet, 
c. 1 1 2 ; 21 & 22 Viet, c, 104 ; and 25 & 26 Viet, 
c. 102. 

Metropolitan Bmlding Act, 1855, 18 19 

Viet. c. 122, amended by 23 & 24 Viet. o« 52, 
and 24 & 25 Viet. c. 87. 

Metropolitan Burials. See 13 & 14 Viet, 
c. 52; 14 & 15 Viet. c. 89; 15 & 16 Viet, 
c. 85 ; 10 & 17 Viet. c. 134 ; and 20 & 21 Viet, 
cc. 35, 8J. 

Metropolitan Commissioners of Lunacy, 

officers appointed by 2<&: 3 Wm. IV. c. 107, to 
license lunatic asylums.* See 8 & 9 Viet. c. 100. 

Metropolitan County Courts. See 19 & 20 
Viet. c. 108, s. 18. 

Metropolitan Police Acts, 10 Geo. IV. c. 
44 ; 3 & 4 Wm. IV. c. 89 ; 2 & 3' Viet. c. 47 ; 

2 & 3 Viet. c. 71 ; 2 & 3 Viet. c. 94 (city of 
London) ; and 3 & 4 Viet. cc. 84 & 89 ; 11 & 
12 Viet. cc. 42 & 43 ; 17 & 18 Viet. c. 94 ; 
18 & 19 Vict.c. 120; 19 & 20 Viet. c. 2; 

20 & 21 Viet. c. 64; 23 & 24 Viet. c. 136 ; 
and 24 & 25 Viet. cc. 51, 124. 

Metropolitan Sewers. See 18 & 19 Viet, 
c. 30; 21 & 22 Viet. c. 104; and 26 & 27 
Viet. c. 68. 

Metropolitan Stage Carriage Acts, 6 & 7 

Viet. c. 86 ; 13 & 14 Viet. c. 7 ; and 16 & 17 
Viet. cc. 33 & 127. 

Metropolitan Supply of Water, 15 & 16 

Viet. c. 84. 

Metteshep, or Mettensohep, an acknowledg- 
ment paid in a certain measure of corn ; or a 
fine or penalty imposed on tenants for default 
in not doing their customaiy service in cutting 
the lord’s com. — Old Records. 

Meubles meublant [Fr.], household fur- 
niture. 

Meum est promittercy non dimittere . — 2 Rol, 
Rep. 39. — (It is mine to promise, not to dis- 
, charge.) 

Meya, a mow or heap of corn. 

Michaelmas, the feast of the archangel 
Michael, celebrated on the 29th of. September, 
and one of the usual quarter days. 
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Michaelmas Head Court, a meeting of the 
heritors of Scotland, at which the roll of free- 
holders is revised. — 20 Geo. II. c. 50. 

Term, a non-i.ssuable term 
which begins on the 2nd and ends on the 25th 
of Nov. in every year. 

Miohel'Oemote, the great meeting or ancient 
Parliament of the kingdom. 

Miohel'Synoth, the great council of the 
Saxons. 

Michery, theft; cheating. 

Middle-man, an agent between two parties. 
In Ireland a person who takes land in large 
tracts Irom the proprietors, and then leases it 
out to the peasantry in small portions at a 
greatly enhanced rent. 

Middlesex, BiV of, a writ anciently resorted 
to by the Court of Queen’s Bench, in order to 
enlarge its jurisdiction in civil causes. 

The jurisdiction of this court in civil actions 
was formerly confined to actions of trespass, or 
other injury alleged to have been committed vi 
et annis. But it might always have held pleas 
of any civil action other than actions real, pro- 
vided the defendant was nn officer of the court, 
or in the custody of the marshal, that is, the 
prison-keeper of the court. On this latter 
privilege was built the fiction of surmising that 
the defendant had corr^rnitted a breach of the 
peace in the county ifi which the court sits, 
and in which it was held to possess an extra- 
ordinary criminal jurisdiction, and then issuing 
a bill of Middlesex against him as for this 
trespass, and supposing him to be afterwards 
committed by virtue of that writ and as for 
that tre.sp{i8.s, to the custody of the marshal, so 
as to bring him within the proper juri.sdiction 
of the court. In proceedings against prisoners 
or officers of the court, the actions were stiid to 
be commenced by bill, in all other cases by 
original. Both are abolished by 2 Wm. IV. 
c. 39. 

Middlesex Cluaxter Sessions. By '7 & 8 

Viet. c. 71, it is enacted, that there shall be 
holden for the county of Middlesex two ses- 
sions, or adjourned sessions of the peace, in 
every calendar monllh, and that the first sessions 
in January, April, July, and October, respec- 
tively, shall be the general quarter sessions of 
the county ; and the second sessions in January, 
April, July, and October, shall be adjouni- 
ments of the general quarter sessions. 

Middlesex Kegistration of Deeds, 7 Anne, 
c. 20; and 25 Geo. II. c. 4. 

Midsummer-Day, the summer solstice, which 
is on the 24th day of June; and the feast of 
St. John the Bapti.st, a festival first mentioned 
by Maximus Tauricensis, a. d. 400. It is gene- 
rally a quarter day for the payment of rents, &c. 

Mile, a measure of length or distance, con- 
taining eight furlongs, or 1 ,7 60 yards, or 5,280 
feet. 


Mileage, travelling expenses, which are 
allowed to witnesses, sheriffs, and bailiffs, ac- 
cording to certain scales of fees, settled by the 
masters of the several courts of law and equity. 

Miles [Lat.], generally a soldier, particularly 
a knight. 

Mmtare, to be knighted. 

Military Asylum of Chelsea, for the recep- 
tion of children of soldiers. — 17 & 18 Vict.e.^l. 

Military causes, all matters concerning the 
di.scipline of the army, and contracts, &c. relat- 
ing to deeds of arms and war. 

Military courts, the court of chivalry and 
courts martial. See Chivalry, Courts of, and 
Martial Courts. 

Military feuds, the genuine or original 
feuds which were in the hands of military men, 
who performed military duty for their tenures. 
Sec Tenure. 

Military forces, the militia or volunteers, 
and the regular standing army. See Army. 

Military laws. See Martial law. 

Military offences, those offences which are 
cognizable by the courts military, as insubor- 
dination, sleeping on guard, desertion, &c. 

Military Savings Banks. By 22 & 23 
Viet. c. 20 (which repealed former acts), the 
Queen may establish or continue military or 
1‘eginiental savings banks, for the purpose of 
receiving sums of money from such of the non- 
commissioned officers and soldiers employed in 
her service, either in the United Kingdom or 
upon foreign stations (India alone excepted), Jis 
may be desirous of depositing the Wirae, and for 
receiving deposits of any moneys or funds what- 
.soever i-aised or paid for objects or purposes 
connected with non-commissioned officers and 
soldiers, which her Majesty may fi’om time to 
time think fit to authorize to be deposited in 
such savings banks. The regulation and the 
management of such institutions are intrusted 
to the Secretary at War for the time being, in 
concurrence with the comm.'inder-in-chief, and 
the commissioners of the treasury. 

Military state, the soldiery of the kingdorU. 

Military tenure, tenure in chivalry or 
knight-service. 

Military testament, a nuncupative will, 
that is, one made by word of mouth, by which 
a soldier may dispose of his goods, pay, and 
other personal chattels, without the forms and 
solemnities which the law requires in other 
casiiBs. — 1 Viet. c. 26, a. 11. 

Militia, the national soldiery, as distinguished 
from the regular forces or standing army, being 
the inhabitants, or, as they have been some- 
times called, the trained-bands of a town or 
county, who are aimed on a short notice, for 
their own defonce. As to its ori^n, see 3 
Hall. Cons. Hist. p. 262. See 15 & 16 Viet. 
c; 74; 16 & 17 Viet. cc. 116, 133 ; 17 & 18 
Viet. c. 13; 20 & 21 Viet. c. 82; 21 & 22 
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Viet. cc. 4, 89, 82, 85, 86 j 22 & 23 Viet. 
cc. 15, 38, 54 ; 23 & 24 Viet. cc. 94, 120, 133 ; 
25 & 26 Viet cc, 17 & 80) and 26 & 27 
Viet cc. 37 & 63. 

Millbank Prison, formerly called the Peni- 
tentiaiy at Millbank. A prison in the neigh- 
bourhood of Westminster, for the reception of 
convicts imdcr sentence or order of transporta- 
tion, to be there confined until the sentence or 
order shall be executed, or until the convict 
shall be entitled to freedom, or be removed to 
some other place of confinement. The justices 
of the peace have no authority over this prison, 
but it is placed under such of the inspectors 
of prisons as shall be appointed for that pur- 
pose by one of the principal Secretaries of 
State, and who are to be a body corporate, by 
the name of ‘ The Inspectors of the Millbank 
Prison.’ These inspectors are to make regula- 
tions for the government thereof, subject to the 
approbation of a principal Secretary of State, 
and to make yearly reports to such secretary, 
as to all matters relating to the prison or the 
convicts, which reports ‘are to be afterwards 
laid before both houses of Parliament. A 
principal Secretary of State is also to appoint 
ibr the prison a governor, chaplain, medical 
officer, matron, and such other officers as may 
be deemed requisite. — 5 & 6 Viet c. 98 ; 
C & 7 Viet c. 26 ; 11 & 12 Viet c. 104 ; 13 & 
14 Viet c. 39 ; and 23 & 24 Viet c. 60. 

MiU'holms, low meadows and other fields in 
the vicinity of mills, or watery places about 
mill dams. — Eneye. Lend. 

Milleate, or Mill-leat, a trench to convey 
. water to or from a mill. — 7 Jae. /. c. 19. 
MOed money, coined money. 

Minage, a toll or duty paid for selling corn 
by the mina. — Cowel, 

Minare, to dig mines. 

Minator, a miner, — Old Eeeords. 

Minator camcm, a ploughman. — Cowel. 
Minatur innoeentibuSy quipareit noeentibus . — 
4 Co* 45. — (He threatens tlie innocent who 
spares the guilty.) 

Mine [ft*, mwyn or mwyy Wei., from macn, a 
stone], an excavation or cavern in the earth, 
which yields metals or minerals. Where stones 
only are produced, the places from which they 
arc dug out are called quarries. 

As to royal mines, see Land. As to mines 
in Devon and Cornwall, see 1 & 2 Viet 
c. 120, and 2 <& 3 Viet c, 58, s. 1. 

A man may dig mines in his own lands, but 
he cannot go under the land of his neighbor, 
for that would be trespass. — 6 Ves. 147. The 
lord of a manor, as such, has no right, without 
a custom, to enter upon copyhold lands in his 
manor, under which there are mines or veins 
of coal, to bore for or work the same, for the 
copyholder may maintain trespass for his so 
doing, and also obtain an injunction against 


the lord to reetoun him.— 17 Ves. 281. But 
a copyholibr of inheritance may dig mines in 
his own land. 

A tenant for life may work open mines and 
sink new shafts or pits to pursue the old veins. 
And he may also work any mines lawfully 
opened by a preceding tenant-in-tail, althougn 
subsequent to the settlement under which he 
claims ; but if he open a new mine it is waste. 
3 P. Wms. 288. But see Eeas, and Sales of 
Sett. Est As to the regulation and inspection 
of mines, see 5 & 6 Viet c. 99 ; 23 & 24 Viet*. 
c. 151 ; and 25 & 26 Viet c. 79. 

Minerator, a minor. — Old Records. 

Minima pcena eorporalis est major qualihet 
peeuniarid. — 2Inst 220. — (The smallest bodily 
punishment is greater than any pecuniary one.) 

Minime mutanda sunt quee certam habent 
interpret ationem. — Co. Litt. 365. — (Things 
which have a certain interpretation are to be 
altered as little as possible.) 

Miniment, or Muniment, the evidences or 
writings whereby a man is enabled to defend the 
title of his estate. It includes all manner of 
evidences. — Cowel, 

Minimum estnihilo proximum. — (The small- 
est is next to nothing.) 

Mining companies. This designation waa 
formerly applied to the ^sqpiations formed in 
London in 1825 for working mines in Mexico 
and South America ; but at present it com- 
prises all mining projects carried on by joint- 
stock associations. — MeCull. Comm. Diet. 

Minister, an agent; one who acts not by 
any inherent authority, but under another. 

In politics, one to whom a sovereign entrusta 
the administration of government. In Great 
Britain, the word ministry is used as a collec- 
tive noun for the heads of departments in the 
state. The ministry or executive government 
consists of the following high officers of state, who 
are also members of the Cabinet Council: — ^The 
First Lord of the Treasury, the Lord Chan- 
cellor, the Lord President of the Council, the 
Lord Privy Seal, the Chanc^or of the Ex- 
chequer, the Secretaries of St|le for the Home 
Department, for Foreign Affairs, for the Co- 
lonial Department, for the War Department, 
and for India ; of the following officers, many of 
whom are usually but not necessarily members of 
the Cabinet Council: — Chief Commissionexu 
of Woods and Forests, and of Works and 
Public Buildings, Chancellor of the Duchy of 
Lancaster, First Lord of the Admiralty, Presi- 
dent of the Board of Trade, Paymaster-General 
of the Forces, Master of the Mint, Judge Ad- 
vocate-General, Postmaster-General, Master- 
General of the Ordnance, Chief Secretary for 
Ireland. It sometimes happens that a states- 
man who holds no office is a member of 
the Cabinet. The First Lord of the Treasury 
is at the head of the government and appoints 

Q Q 
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his colleagues. Besides the officop above- 
mentioned there arc a number oi others, 
including the law officers of the Crown, the 
Under Secretaries for the different departments, 
the Lord Lieutenant and the Lord Chancellor 
of Ireland, and the law officers of Ireland and 
Scotland, and the great officers of Her Majest;^’s 
household, who are also members of the Minis- 
try, and who resign their offices whenever the 
Prime Minister who has appointed them 
resigns. All the chief offices in a ministry, 
and most of the inferior offices, are conferred 
upon peers and members of the House of Com- 
mons who agree with the First Lord of the 
Treasury in general principles of home and 
foreign policy, and who act together in Parlia- 
ment for the promotion 6f measures in accord- 
ance with those principles. 

A foreign minister is usually called an am- 
bassador. 

In religion, a pastor of a church, chapel, or 
meeting-house, &c. 

Ministerial, attendant; acting imder su- 
perior authority. 

Hinistri regis {ministers of the Icing), ap- 
plied to the judges of the realm, and to all 
those who hold ministerial offices in tlie govern- 
ment. — 2 Inst, 208. ^ 

Ministry [contmeted fr. ministery'], office ; 
service. Those members of the government 
who are in the cabinet. See Minister. 

Minor, a person under age, who is not yet 
arrived at the power of managing his own 
affaii-s. See Infant. 

Minor ante tempus agere non potest in casu 
proprietatis nec etiam convenire ; differetur 
usque cetatem ; sed non cadit breve. — 2 Inst. 
291. — (A minor before majority cannot act in 
a case of property, nor even agree ; it should be 
deferred imtil maj ority ; but a writ does not fail. ) 

Minor jurare non potest. — Co. Litt. 172 b. — 
(A minor cannot swear.) 

Minor 17 annis, non admittitur fore execu- 
iorem. — 6 Co. 68. — (A minor under seventeen 
years of age is i^t admitted to be an executor.) 

Minor minorem custodire non debet ; alios 
enim preesumitur male regere qui seipsum regere 
nescit. — Co. Litt. 88. — (A minor cannot be 
guardian to a minor, for he is presumed to 
direct others badly who knows not how to 
direct himself.) 

Minor non tenetur respondere durante minori 
estate ; nisi in causd dotis, propter favorem . — 
8 Bulst. 143. — (A minor is not bound to reply 
during his minority, except as a matter of 
favor in a cause of dower.) 

Minor, qui infra cetatem 12 annorum fuerit, 
utlagari non potest, nec extra legem poni, quia 
ante talem cetatem, non est sub lege aliqud, nec 
in decennd. — Co. Litt. 128. — (A minor who is 
under twelve years of age cannot be outlawed, 
nor placed without the law, because, before 


such age, he is not under any law, nor in a 
decennaiy.) 

Minora regalia, the lesser prerogatives of 
the Crown, relating to the revenue. 

Minoress, a female under age. 

Minority [fr. minor, Lat.], the state of 
being* under age, i. e. twenty-one years; also 
the smaller number. 

Mint [fr. moneta, Lat. ; mynet Sax., money, 
from mynetian, to coin], the place where 
money is coined. The mint of great Britain 
is situated near the Tower of London. — 57 
Geo. III. c. 67 ; 1 & 2 Wm. IV. c. 10 ; 2 Wm. 
IV. c. 34; 1 Hale, 213. 

Also, a place of privilege in Southwark, near 
the Queen’s prison, where persons formerly 
sheltered themselves from justice, under the 
pretext that it was an ancient palace of the 
Crown. The privilege is now abolished ; and 
the statutes 8 & 9 Wm. III. c. 27 ; 9 Geo. I. 
c. 28 ; 11 Geo. I. c. 22; and 1 Geo. IV. c. 116, 
enact, that persons opposing the execution 
of any process in su^h pretended privileged 
places within the bills of mortality, or abusing 
any officer in his endeavour to execute his 
duty therein so that he receives bodily hurt ; 
and all persons aiding and abetting such oppo- 
sition, shall be felons and sliall be punished 
accordingly. 

Mint-mark. It has been always usual to 
oblige the masters and workers of the mint, in 
the indentures made with them, ‘ to make a 
privy mark in all the money that they make, 
as well of gold as of silver, so that another 
time they might know, if need were, which 
monies of gold and silver among others of the 
same monies, were of their own making and 
which not.’ The masters and workers of the 
mint, after every trial of the pix at West- 
minster, having there proved their monies to be 
lawful and good, are immediately entitled to 
receive their quietus under the Great Seal, 
and to be discharged from aU suits or actions 
concerning those monies ; it is then usual ffir 
the said masters and workers to change tne 
privy mark before used for another, ffiat so 
the monies from which they are not yet dis- 
charged might be distinguished from those for 
which they had already received their quietus, 
which new mark they then eontinue to stamp 
upon all their monies, until another trial of 
the pix gives them also tlieir quietus concern- 
ing those. — Encyc. Lond. 

Mint-master, one who manages the coinage. 

Mintage, that which is coined or stamped. 

Minute, 60 seconds, or the 60th part of a 
degree or hour ; also a memorandum. 

Minute tithes [ininores decimoe, Lat.], small 
tithes, such as usually belong to a vicar, as of 
wool, lambs, pigs, butter, cheese, herbs, seeds, 
eggs, honey, wax, (&c. 

‘ MArordesJustioes. This singular work has 



( 595 ) IBEB 


raised much doubt and difference of opinion con- 
cerning its antiquity. Some have pronounced it 
older than the Conquest, others have ascribed it 
to the time of Edward II. Botli these opinions 
may be partly right. There may perhaps have 
been a work by this name as early as the first 
date supposed ; but whoever judges from the in- 
ternal evidence of this book will be satisfied that 
great part of it is of a period much later, and 
certainly written after Fleta and Britton ; for 
it states many points of law, as it were, in a 
stage of progression somewhat receding from 
those writers, and approaching nearer to those 
of later times. It is probable that Andrew 
Home, whose name it bears, might take up an 
ancient book of that name, and work it into 
the volume we now see, in the reign of Edward 
II., or at the end of the former reign ; and if 
so, we should expect that whatever it propounds 
was actually law in the reign of Edward II. 

This book treats of all branches of the law, 
whether civil or criminal. Besides this, it 
gives a cursory retrospect of some changes 
ordained by former kings ; enumerates a list 
of abuses, as the author terms them, of the 
common law, proposing, at the same time, 
what he considers to be desirable corrections. 
He does the same with Magna Charta^ the 
statutes of Merton and Marlbridge, and some 
principal acts in the reign of Edward I. 

This book should be read with great caution, 
and some previous knowledge of the law as it 
stood about the same period, for the author 
certainly wi'ites with very little precision. 
This, with his assertions about Alfred, and the 
extravagant punishments inflicted by that king 
on his judges, have brought his treatise under 
some suspicions. When read with these hints. 
The Mirror of Justices is certainly a curious, 
interesting, and, in some degree, an authentic 
tract upon our old law ; though, considering 
the anachronisms in legal knowledge (if they 
may be so called) with which it aboimds, that 
the antiquated law is promiscuously blended 
W'ith that of the time in which it was revised, 
and that the date of such revision is very un- 
certain, it is to be wondered that some great 
writers have relied so much upon this author, 
as to pronounce upon tlie antiquity of many 
articles of our law merely on his authority.— 
2 Reeves, c. xii. 358. 

Mis, an inseparable particle used in compo- 
sition, to mark an ill sense or depravation of 
the meaning, as miscomputation or misac- 
compted, i. e. false reckoning. Several of the 
words following are illustrations of the force 
of this monosyllable. — Todd^s Johnson's Diet. 

Misa, a compact, a firm peace. — Old Records, 

Misadventure, excusable homicide hy, also 
termed homicide jper infortunium', it arises 
where a man, doing a lawful act, without any 
intention of hurt, unfortunately kills another, 


as where a person is at work with a hatchet, 
and the head of it flies off and kills a by- 
stander, or is shooting at a mark and un- ' 
designedly kills a man, for the act is lawful, 
and the effect is merely accidental. So where 
a parent is modeiately correcting a child, a 
master his apprentice or scholar, or an officer 
punishing a criminal, and happens to occasion 
his death, it is only misadventure, for the act 
of correction was lawful; but if he exceeds 
the bounds of moderation, either in the 
manner, the instrument, or the quantify of 
punishment, and death ensue, it is manslaughter 
at least, and in some cases, according to the 
circumst.'inces, murder, for the act of immode- 
rate correction is unlawflil. — Fast. 275 ; 4 Sttip* 
Com. 136. 

Misallege, to cite falsely as a proof or argu- 
ment. 

Miscarriage, a wrongful act. See 29 Car. 
II. c. 3, s. 4. 

Miscarriage, producing. See Abobtion. 

Miscasting, an error in addition. . 
Miscognisant, ignorant ofj tmacquainted 
with. 

Miscontinuance, cessation, intermission. 

Misdemeanor, a species of crime or offence 
comprehending all breathes of public law less 
than felony, as perjury, libels, conspiracies, 
assaults, &c., which are not* so atrocious as 
murder, burglary, arson, &c., which are 
felonies. 

Misdirection, an error in law or fact made 
by a judge in charging a jury. 

Mise, disbursement, costs ; also a tax or tal- 
lage, &c. ; also, the issue in a writ of right. It 
is sometimes corioiptly used for mease or mees, 
i. e. a messuage. 

Mise>money, money paid by way of contract 
or composition to purchase any liberty, t&c.— 
Blount. 

M isera est servitus, uhi jus est vagum aut 
incertum. — 4 Inst. 246. — (Obedience is mise- 
rable, where the law is vague or uncertain.) 

Miserabile depositum, an invoUmtary de- 
posit under pressing necessity. — Civ. Law. 

Miserere {have mercy). The name and first 
word of one of the penitential psalms, being 
that which was commonly used to be given by 
the ordinary to such condemned malefactors as 
were allowed the benefit of clergy: whence 
it is'also called the psalm of mercy. 

Misericordia, an arbitrary amerciament* or 
punishment imposed on any person for an 
offence. It is thus called, according to Fitz- 
herbert, because it ought to be, but 
less than that required by Magna Charta.— 
Anc. Inst. Eng. 

Also, a discharge of all manner of amercia- 
ments, which a person might incur in the forest 
See Capias pro fine — See 1 Chit Arch. Frac 
byFren.m. 
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Miserioordia oommnnis, a fine set on a 
whole comity or hundred. 

Misericordia domini regis esf, qud guts per 
Juramentum legalium homhmm de vicineto eate- 
nua amerciandus est^ ne aliquid de suo honorabili 
contenemento amittat. — Co. Litt. 126. — (The 
xnercy of our lord the king is that by which 
everyone is to be amerced by a jury of good 
men from his immediate neighbourhood, lest 
he should lose any part of his own honorable 
tenement.) 

Misevenire, to fail or succeed ill. 

Hisfeazance, a misdeed or trespass; also, 
the improper perfonnance of some lawful act. 

Misfeazant, a trespass. 

JIffisfeazor, a trespasser. 

Misfortune. See Change. 

Misjoinder, joining parties in a suit or action, 
who ought not to have been so joined. 

In equity, if the misjoinder be of parties as 
plaintiffs, all the defendants may demur. If 
the misjoinder be of parties as defendants, those 
only can demur who are improperly joined. 
The improperly joining two different causes of 
suit in one bill is technically called multifa- 
riousness, which see. No suit is to be dismissed 
on the ground of misjoinder or similar objec- 
tions; but the court ^can grant relief, modify 
its decree, or make amendments according to 
the circumstances of the case. — 15 & 16 Viet. 
c. 86, s. 49. 

As to amendments in case of misjoinder of 
parties at common law, see C. L. P. A. 1852, 
ss. 35-37 ; Chit. Arch. Prac. by Pren. 403, 
1550. 

Where several persons join in the commis- 
sion of an offence, all or any number of them 
may be jointly indicted for it, or each of them 
may be indicted separately. Misjoinder of de- 
fendants may be made the subject of demurrer, 
motion in arrest of judgment, writ of error, or 
the court may quash the proceedings. As to the 
misjoinder of causes of action not in the same 
right, see C. L. P. Act 1862, s. 41 ; 1 Chit. 
Arch. Prac. by Pren. 225. 

Miskenning, a wrongful citation. — Du 
Cange; Anc. Inst. Eng. 

Misnomer, a wrong name. 

In real and mixed actions at common law a 
misnomer is a ground of abatement, but no 
plea in abatement for a misnomer shall be 
allowed in any personal action ; but in all cases 
in which a misnomer would, but for the follow- 
ing act, have been pleadable in abatement, the 
defendant shall be at liberty to cause the de- 
claration to be amended at the plaintiff’s costs, 
by inserting the right name. And this is done 
hy taking out a summons before a judge at 
chambers, founded on an afiidavit of the right 
name, and in case the summons shall be dis- 
chsuged, the costs of such application shall be 
paid by the party applying, if the judge shall 


think fit.— «3 & 4 Wm. IV. c. 42, s. 11. Where 
a plaintiff has sued a defendant by his wrong 
Christian name, but has declared against him 
by his right Christian name, the proceeding is 
regular imder the foregoing Act of Parliament. 

Misnomers in proceedings are now frequently 
amended by the court, provided the other 
parties have neither been misled nor prejudiced 
by them. And by 7 Geo. IV. c. 64, s. 19, no 
indictment or inforihation shall be abated by 
reason of any dilatory plea or misnomer, or of 
want of addition, or of wrong addition of the 
party offering such plea ; but if the court shall 
be satisfied, by afiidavit or otherwise, of the 
truth of such plea, it shall forthwith cause the 
indictment or information to be amended ac- 
cording to the truth, and call upon the party 
to plead thereto, and proceed as if no such 
dilatory plea had been pleaded. See 14 & 15 
Viet. c. 100. 

Mispleading. See Jeofails. 

Misprision [fr. meprisj Fr.], neglect, negli- 
gence, or oversight. 

All such high offences as are under the de- 
gree of capital, but nearly bordering thereon, 
are misprisions ; and it is said that a misprision 
is contained in every treason and felony what- 
soever, and that, if the Crown so please, the 
offender may be proceeded against for the mis- 
prision only. And upon the same principle, 
while the Court of Star Chamber subsisted, it 
was held that the sovereign might remit a pro- 
secution for treason, and cause the delinquent 
to be censured in that court, merely for a high 
misdemeanor ; as hapj)ened in the case of 
Roger, Earl of Rutland, in 43 Eliz., he having 
been concerned in Essex’s rebellion. Every 
great misdemeanor, according to Coke, which 
has no certain term appointed by the law, is 
sometimes called a misprision. 

Misprisions are divided in the text-books 
into two kinds : — 

(1) Negative, consisting in the concealment 
of something which ought to be revealed, such 
is misprision of treason, which is the bare know- 
ledge and concealment of treason, without any 
degree of assent thereto ; for any assent makes 
the party a principal traitor; as indeed the 
concealment, which was construed to.be aiding 
and abetting, did at the common law ; but it 
was enacted by st. 1 & 2 Ph. & M. c. 10, that a 
bare concealment of treason shall be only held 
a misprision. Information will not lie for this 
offence, but indictment, as for capital crimes. 
There must be two witnesses at least to support 
the case. — 7 Wm. III. c. 3; 1 Hale P, Q, 
374; 4 Step. Com. 248. 

Besides the last described oflTence, the mere 
concealment of a felony is criminal, and is 
called misprision of felony ; but if there be an 
assent, this makes the person assenting either 
a principal or accessoiy. Thefibote, and con- 
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cealing treasure^trovey are each of them species 
of negative misprision. — 4: Step. Com, 248, 313. 

(2) Positive^ otherwise denominated contempt 
or high misdemeanors, such as the mal-adminis- 
tration of such high ofEcers as are in public 
trust and employment, usually punishable by 
parliamentary impeachment; also, embezzle- 
ment of the public money, punishable by fine and 
imprisonment ; also, such contempts of the exe- 
cutive magistrate as demonstrate themselves by 
some arrogant and undutiful behaviour towards 
the sovereign and government. And to endea- 
vor to dissuade a witness from giving evidence, 
to disclose an examination before the Privy 
Council, or to advise a prisoner to stand mute 
(all of which are impediments to justice), are 
high misprisions and contempts of the courts, 
and punishable by fine and imprisonment. 

Misprisions of clerks are mistakes made by 
clerks, &c., in writing or keeping records. 

Misrecital, a wrong recital. If it be in the 
beginning of a d*eed, which goes not to the end 
of a deed, it shall not hurt, but if it go to the 
end of a sentence, so that the deed is limited 
by it, it is vicious. — Garth. 149. 

Misrepresentation, i. e. svggestio falsi, in a 
matter of substance essentially material to the 
subject, whether by acts or by words, by 
manoeuvres or by positive assertions, whereby 
a person is actually misled and injured, and a 
fraud perpetrated. And it is wholly immaterial 
whether the misrepresentor knew the matter to 
be false, or asserted it, either innocently, by 
mistake, or, without knowing if it were true 
or false; for the affirmance of that which is 
not known to be true is quite as unjustifiable 
as the assertion of that which is known to bo 
false, since it is equally a means of deception. 
But equity would not relieve, if the misrepre- 
sentation were of a trifling or immaterial thing, 
or if the other party did not trust to it, or was 
not misled by it, or if it were vague and incon- 
clusive in its own nature, or if it were upon a 
matter of opinion or fact equally open to the 
inquiries of both parties, and in regard to 
which neither could be presumed to have con- 
fided in the other, for vigilantibus, non dormien- 
tibus esquitas subvenit. Equity cannot indemnify 
a person from the consequences of indolence 
and folly or of careless indiflTerence and neglect 
as to easily accessible means of information. 
Missa, the mass. 

Miss8B presb3rter, a priest in orders. — BlounU 
Missal, the mass-book. 

Missatioits, a messenger. — Old Records. 
Missing ship, a vessel which has not been 
heard of for a long period, and is supposed to 
have foimdered. 

Missive, a letter sent. 

Missiira, the ceremonies used in the Komish 
Church to recommend and dismiss a dying 
person. 


Mistake, misconoeption, error. 

The word * mistake,* as employed in Chan>* 
eery, is to be understood as an imintentional 
act or omission, arising from ignorance or im- 
posture. Mistakes are either (1), in a point of 
law, or (2}, of a matter of feet* 

As to the former. Equity regards the well- 
known and ancient maxim, Ignorantia legis 
neminem excusat ; for * otherwise,’ observed 
Lord Ellenborough, Bilbie v. Immley, 2 Rastf 
469 (1802), ‘ there is no- saying to what ex- 
tent the excuse of ignorance might be carried.* 
The following propositions illustrate this 
maxim : Where an obligee releases one of two 
joint-obligors, supposing that, in point of law, 
the other will still be boimd, he nevertheless 
releases bothf and equity will not relieve him, 
provided his release have not been procured 
by fraud. So, where a person, having a power 
of appointment, executes it absolutely without 
a power of revocation, upon a notion that in 
law a voluntary deed is always revocable, he 
is not entitled to relief, imless indeed there had 
been an intenticwi of inserting such a power, 
and it has been omitted by mistake in the draft. 
And all agreements entered into with good faith, 
but under a mistake of law, will be binding 
on all the parties, especially those agreements 
which seek to preserve ^le honor and peace of 
families, whose establishment is part of the 
final cause of government ; for, as remarked by 
Lord Eldon, Stockley v. Stockley, 1 Ves, and 
B. 30 (1812), ‘in family arrangements, this 
court has administered an equity which is not 
applied to agreements generally.’ 

It is, however, to be remarked that if a 
person acting in plain ignorance of a settled 
principle of law is induced to give up, by way 
of compromise, a right or a portion of his in- 
disputable property, of which he has no know- 
ledge, Equity will relieve him from the effect 
of his error, for the misapprehension that he 
possesses no title at all to property constitutes 
rather a mistake of fact, i. e. the fact of owner- 
ship, arising from a mistake of law, and it can 
hardly be said that a person actually intended 
to part with a right or title of the existence of 
which he was entirely ignorant. And where 
a man having a right to an estate, purchased it 
of another person, being ignorant of his own 
title, the vendor was compelled to repay the 
purchase-money, with interest from the time 
of filing the bill, and costs. — Bingham v. Bing- 
ham, 1 Ves. 126 (1748). Equity is indeed 
disinclined to sustain even femily settlements, 
where tliere is a mixture of mistake of title, 
gross personal ignorance, liability to imposition, 
habitual intoxication, or want of professional 
advice. 

Surprise joined to a mistake of law invali- 
dates agreements upon the equitable groimd 
that , those who are unable to protect them- 
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Helves, and of whom undue advantage is taken, 
ought to be protected. 

From the conflicting dicta and obscure autho- 
rities on this subject, the question as to the 
effect of mistakes of law is by no means clear 
and satisfactory ; but it would appear that the 
above deductions are sustainable. 

As to the other kind of mistakes, the funda- 
mental rule is that an act done under a mistake 
or ignorance of a materal fact, i. e. a fact essen- 
tial to the character of the act, and an efficient 
cause of its being done, is relieved against in 
Equity, provided compensation can be made for 
the injury occasioned by it ; and this although 
there be no fraud and the parties are entirely 
innocent. But besides the materiality of the 
fact, it must also bo a fiict which the exercise of 
reasonable diligence could not have ascertained ; 
for if so, equity will not relieve, as that would 
be to encourage culpable neglect. Where, how- 
ever, each party iS' equally innocent, and there 
is not any concealment by one of facts which 
the other has a right to know, and there is no 
surprise or imposition, the mistjke or ignorance, 
whether mutual, or on one side only (or uni- 
lateral^ as the Scotch law expresses it), is 
treated as laying no foundation for equitable 
interference. It is strictly damnum absque in- 
jurid, — 1 Sto. Eq. Juf^ c. v., and see Lord St. 
Leonards' V. and P. 179. A mistake of a fact 
and an ignorance of a fact differ in meaning ; 
the former supposes some error of opinion as to 
the real facts; but the latter may be mere want 
of knowledge without any eiTor of opinion. 
The two phrases are, however, convertible, 
and are commonly used synonymously. 

Equity is frequently resorted to, in order to 
amend written agreements, which on account 
of a plain mistake (clearly and satisfactorily 
proved), do not set forth the precise intent of 
the parties. ‘ No doubt,’ said Lord Hardwicke, 
Henkle v. R. E.Assur. Co. 1 Ves. 317 (1749), 

* but this court has jurisdiction to relieve in 
respect of a plain mistake in contracts in writing 
as well as against frauds in contracts in writing, 
so that if reduced into writing contrary to the 
intent of the parties, on proper proof that would 
be rectified.’ Marriage settlements and con- 
veyances are on the same grounds rectified and 
made consistent with the purpose intended. 
Thus where a solicitor, instructed prior to the 
marriage of a lady to prepare a settlement of 
her property so as to reserve to her the same 
absolute po'vfer of disposition over it as she then 
possessed, prepared a settlement containing a 
clause restricting anticipation ; but with the 
engrossment of the settlement forwarded to the 
lady an epitome of it which omitted that clause, 
and a letter to her, in which he said * that she 
would observe that the most unlimited control, 
both over the principal and interest, was pro- 
pOi^ to be secured to her,* and the lady and 


her then intended husband executed the setr 
tlement in ignorance of its containing a clause 
restricting anticipation; upon a bill filed on 
the lady’s behalf by her next friend, to rectify 
the settlement by striking out the words * but 
not by way of anticipation,’ it was ruled that 
these Tjrords were inserted by mistake, and con- 
trary to the intention of the parties. — Torre 
V, Toi'rey 1 Eq. Rep. 364 (1853); and see 
Walker v. Armstrong, on app. 4 W. R. 770 
(1856). 

Parol evidence is admissible to vary, alter, 
or explain written instruments, on the ground 
of accident, mistake, or fraud, and although this 
is certainly an exception to the rule excluding 
the reception of parol evidence against written 
agreements, yet it is obvious that both the ex- 
ception and the rule stand upon the same ground 
of policy — the suppression of fraud and the 
promotion of good faith and confidence. 

But besides the relief granted, where the fact 
of the mistake is clearly established, assistance 
will be extended to those cases in which the 
mistake is fairly implied from the nature of the 
transactions; thus, in the instance of a joint loan 
to two or more obligors, who give a joint bond 
for its repayment. Equity will make it joint and 
several, since the debt being joint, the plain in- 
ference is that it was the intent of the parties to 
attach the responsibility to each obligor and to 
all equally, which is not effected by a joint 
bond, for in that case on the death of one obligor 
the survivor only is liable at law to be sued for 
the debt ; Equity therefore acts upon the pre- 
sumption that the omission arose from a blimder 
or mistake. 

Equity will also supply defects in conveyances 
occasioned by mistake, as a surrender in copy- 
hold transfers for valuable, but not for merely 
meritorious consideration ; livery of seisin in 
feoffments; and instruments given up or can- 
celled by mistake, and in ignorance of the facts, 
upon the ground that the party in whose favor 
they were made is conscientiously entitled 
to the benefit of such instruments. Besides, 
Equity regards not the outward form but 
rather the ^inward substance and essence of the 
matter. 

It is to be remarked, however, that Equity 
cannot supply the want of statutory formalities 
in conveyances, for that would be to assiune le- 
gislative functions, and to defeat the very policy 
of the statutes themselves. For instance, a 
bargain and sale of freeholds requires to be en- 
rolled within six {lunar') mmUhs, by 27 Hen. 
VIII. c. 16 ; now Eihould the enrolment not 
have taken place within this time, through mis- 
take or accident. Equity cannot decree an en- 
rolment, nunc pro tunc, but it will direct 
another bargain and sale to be executed and 
enrolled within the proper time. 

Defective executions of all kinds of powers, 



( 699 ) 

arising from accident or mistake, are relieved and other sons succesrively in tail. As such 
against,' and the defect supplied by compelling limitations are clearly incapable of taking 
the person seised of the legal estate to convey effect, since the Common Law rule prohibited 
in the manner pointed out by the defective ap- the limitation of a possibility upon a possibility, 
pointment in favor of the donee’s creditors, b^nd and made the remainder to the issue absolutely 
Jide purchasers for value, mortgagees, lessees, void, this doctrine, in order to prevent the total 
wives, or children, and also in favor of.chari- frustration of the intention in favor of the issue, 


ties, against remainder-men, and heirs-at-law 
duly provided for, but such relief must not 
operate any injustice to others, or involve a 
breach of trust, and there must be an absence 
of all counter equity ; neither must^the inten- 
tion of the author of the power be thereby de- 
feated, nor the enactments of an act of parlia- 
ment contravened. See West v. Bay^ 2 Eq, 
Itep, 431 (1854). But as a general rule, the 
non-execution of a power is not aided, unless 
brought about by fraud. For Equity will not 
do that for a person which ho does not think ht 
to do for himself. The exception to this general 
rule is, that where the power is coupled with 
a trust, to the execution of which the parties 
looked with confidence, then Equity will relieve 
against its non-execution, for the benefit of the 
cestuis que trustenL — Toilet v. Toilet 2 P. 
Wms. 489 (1728), and 1 White and Tudor* s 
Lead Cas. 155-166. 

Obvious mistakes or omissions in a will can 
be rectified or supplied in Equity, when tlicy 
are apparent upon its face, or may bo made 
out on a due construction of its terms, for in 
such cases, intention prevails over language. 
Parol evidence or evidence out of {dehors') the 
will is not admissible to vary or control its 
terms, although it is to remove a latent am- 
biguity, Equity wiU correct mistakes in the 
computation of legacies, in the property in- 
tended to be given, or in the names, descrip- 
tions or number of the legatees. A lalank for 
the surname of a legatee cannot be filled up, 
but a Christian name may be supplied {In the 
matter of Bickifs estate^ 1 Eq. Rep. 251, 1853), 
and a part of a surname where the initial of it 
appears in the wiU. A will cancelled by mis- 
take may be restored, and will not let in the 
heir-at-law. 

Where there is an excessive appointment 
under a power by deed, it is void qux)ad the 
excess, the execution being rendered effectual, 
so far as the appointment is warranted by the 
power ; valeat quantum valere potest. 

If a testator’s intention be not consistent, 
with ihe policy of the law so that it cannot be 
specifically acted upon, yet Equity will give effect 
to such intention, as nearly as the rules of law 
will allow, by applying what is technically 
called the doctrine of cy^pres (i. e. as near to), 
which is simply a practically legal scheme to 
carry out an intent, which is strictly impracti- 
cable and not perfectly consistent with legal 
principles, as where lands are limited to an un- 
born person for life, with remainder to iSa first 


gives to the parent the estate-tail, which was 
designed for the issue ; imder which estate-tail, 
unless barred by some act on the part of the 
parent, the lands will descend to the persons 
intended to have been made tenants-in-tail by 
purchase. The intention that the testator’s 
bounty shall flow to the issue is considered aa 
paramount to that which regulates the manner 
of their taking, and the latter is therefore sa- 
crificed. 

This doctrine does not apply to limitations of 
personalty, except in the case of charities (see 
Cy-pii^is), or to deeds, or to any attempt made 
to limit a succession of life estates to the issue 
of an unborn jjerson, either for a definite or in- 
definite series of generations ; or to a limitation 
in fee simple to the children of unborn per- 
sons. See further as to this doctrine, Feamfis 
Coni. Rem.^ and 2 Lord St, Leonards on 
PowerSf 60. 

While Equity will redress a mistake as be- 
tween the original parties, and their privies, it 
will neither relieve against mere accidents, nor 
rectify mistakes bq as to affect bond Jide pur- 
chasers for value vfithout notice, for the mis- 
takes or ignorances of parties to conveyances as 
to their claims cannot be allowed to be turned to 
the prejudice of such unassailable individuals. 

In cases of mistake, the time of limitation 
which by analogy to that prescribed by the 21 ^ 
Jac. 1, c. 16, is held to bar the remedy in courts 
of Equity, begins to run from the time of the 
discovery of the mistake. — 2 Chit. Eq. Ind, by 
Mac. 1422. 

In criminal cases a mistake of fact is an ex- 
cuse, as when a man, intending to do a lawiUl 
act, does that which is unlawful. An error, 
however, in point of law, is no excuse, for 
ignoi'antia juriSy quod quisque tenetur scirSy 
neminem excusat. — Plowd.*'d\Z. 

Mistery [fr. metier y Fr.], a trade or calling, 

Mistrial, an erroneous trial. 

Misuser, abuse of any liber^ or benefit 
which works a forfeiture of it. 

Mitigation, abatement of anything penal, 
harsh or painful. 

Mitior sensus ( the morefavorable acceptation^, 

Mitius imperanti melius paretur. — 3 Inst, 24. 
(He is better obeyed who commands leniently.) 

Mittendo manusenptum pedis fnis, an 
abolished judicial writ addressed to the Mea- 
surer and chamberlain of the exchequer to search 
for and transmit the foot of a fine aedenow- 
ledged before justices in eyre, into the Common 
Fleas. — Reg, Orig, 14. 
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Hitter le’droit {to pass a right). — Co. Litu 
273 a. See Release. 

Hitter Testate {to pass an estate). See Ihid, 

HittimiU {we send), a writ for removing and 
transferring records from one coiu*t to another. 
AIbO) a precept or command in writing, directed 
to the gaoler or keeper of some prison for the 
receiving and safekeeping of an offender charged 
with any crime, until he be delivered by due 
course of law. As to writs into a county pala- 
tine, see C. L. P. A. 1852, s. 122. 

Hittre a large {to set or put at liberty). 

Mixed actions, suits at common law partak- 
ing of the nature of real and personal actions, 
by which some real property is demanded, and 
also personal dam«Tges for a wrong sustained. 
They substantially partake, however, of the 
character of real actions, and are often so called, 
but tliey are now abolished, except the action of 
ejectment. — 3 & 4 Wm. IV. c. 27. Correctly 
speaking, however, ejectment is in its form a 
species of the personal action of trespass. — Step. 
Plead, app. vii. 

Those in Roman law, in which some specific 
thing was demanded, and where also some per- 
sonal obligations were claimed to be performed. 
Hallifax on Roman Law, 85. 

Hixed contract, one in which one of the 
parties confers a ben^t on the other, and re- 
quires of the latter something of less value than 
what he has given ; as a legacy charged with 
■something of less value than the legacy itself. — 
Civ. Law. 

Hixed gnvenunent, a form of government, 
combining monarchy, aristocracy, and demo- 
cracy, like that of the British Empire. 

Mixed larceny, otherwise called compound 
or complicated larceny, that which is combined 
with circumstances of aggravation or violence 
to the person, or taking from a house. See 
Larceny. 

Hixed laws, those which concern both per- 
sons and property. 

Hixed property, a compound of realty and 
personalty. 

Hixed question^ \jiuestions mixtes, Fr.], 
those which arise ftom the conflict of foreign 
and domestic -laws. 

Hixed questions of law or fact, cases in 
which a jury are to find the particular facts, and 
the court is to decide upon the legal quality of 
those facts by the aid of established rules of 
law, independently of any general inference or 
conclusion to be drawn by a jury. All techni- 
cal expressions, such as asportation, conversion, 
acceptance, &c., are, in their application, partly 
matters t>f law, partly matters of fact. 

Yet the term, a mixed question of law and 
fact, is chargeable with some degree of indis- 
tinctness. Questions <rf law and are not in 

strictness ever mixed. It is always for tlie jury 
to decide the one^ and the < 30 urt the other, 


however complicated the case may be. In 
some cases the main diflSculty may consist in 
ascertaining the facts, where the application of 
the law to the ascertained facts admits of no 
doubt ; in another the facts may be clear and 
simple, and their legal effect doubtful ; but 
still in each case the provinces of the court and 
jury are perfectly plain and distinct. It is true 
that, in some instances, the cotirt could not, 
without the aid of a conclusion of fact drawn 
by a jury, apply the law ; but this considera- 
tion does hot properly occasion any intermix- 
ture or confusion of the respective functions 
of the court and jury ; for the latter, in draw- 
ing tlieir conclusion, still confine themselves to 
mere matters of fact.— 6 East, 3 ; \T.R. 167. 
See Taylor's Evid. 34. 

Mixed subjects of property, such as fall 
within the definition of things real, but which 
are attended nevertheless with some of the 
legal qualities of things personal, as emble- 
ments, fixtures, and shares in public undertak- 
ings, connected with land. Besides these, there 
are others which, though things personal in 
point of definition, are, in respect of some of 
their legal qualities, of the nature of things 
real ; such are animals ferae naturae, charters 
and deeds, court rolls and other evidences of 
the land, together with the chests in which 
they are contained, ancient family pictures, 
ornaments, tombstones, coats of armour, with 
pennons and other ensigns, and especially 
heirlooms. 

Mixed tithes, tithes of wool, milk, pigs, &c. 
consisting of natural products, but nurtured 
and preserved in part by the care of man. See 
Com. Dig. Dismes. 

Mixtum, a breakfast, or a certain quantity 
of bread and wine. — Cowel. 

Mizmor [Span.], a dungeon. — Phillips, 

Mobles [Tr. mohilia, Lat. j, moveable goods ; 
furniture. Obsolete word. 

Mocurrery, lands to let on a lease. — Indian. 

Modal legacy, a bequest with a direction as 
to the mode in which it is- to be applied to the 
legatee’s benefit. 

Model, a representation or copy of a thing. 
The 54 Geo. III. c. 56, gives a copyright in 
models. 

Moderata misericordia, a writ founded on 
Magna Charta, which lies for him who is 
• amerced in a court not of record, for any trans- 
gression beyond the quality or quantity of the 
offence ; it is addressed to the lord of the court, 
or his bailiff, commanding him to take a mode- 
rate amerciament of the parties,— jZV. N. jB. 167 ; 

F.JSr.B. 76. 

Moderate oastigavit {he moderately cor- 
rected). 

Moderator, a president or chairman. 

Horatio, a certain duty j^d for ev^y 
tierce of wine.— Afon. AngL t. ii., p. 194. 
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Uodiflcation, an ascertaining, by a commis- 
sion of teinds (tithes), the amount of stipend to 
be paid to a minister of a parish — Scotch term. 

llodins, a measure, usually a bushel. 
Modius terrsB vel agri, a quantity of ground 
containing in length and breadth 100 feet. — 
Mon. Angl. iii. 200. • 

Modo et formd. {in manner and form\ a 
phrase used in pleading. 

It is the nature of a traverse to deny the 
matter of fact in the adverse pleading in the 
manner and form in which it is alleged, and, 
therefore, to put the opposite party to prove it 
to Ibe true in manner and form as well as in 
general effect. A traverse, when in the nega- 
tive, generally denies the last pleading, modo et 
fomid (in manner and form as alleged). The 
plea of non est factum^ and the replication de 
injujid^ arc almost the only negative traverses 
that are not pleaded modo et fomid. 

These words, however, though usual, are 
said to be in no case strictly essential, so as to 
render their omission cause of demurrer. 

It is always enough to prove the substance of 
an allegation. — Step. Plead. 219. 

Modus decimajldi, a particular manner of 
tithing arising from immemorial usage, differ- 
ing from the payment of one-tenth of 
annual increase. 

It is sometimes a pecuniary compensation ; 
as twopence per acre for the tithe of land; 
sometimes it is a compensation in work and 
labor, as that the parson shall only have the 
twelfth cock of hay, and not the tenth, in con- 
sideration of the owner’s making it for him ; 
sometimes in lieu of a large quantity of crude 
or imperfect tithe, the parson shall have a less 
quantity when arrived to greater maturity, as 
a couple of fowls in lieu of tithe eggs, and the 
like. Any means, in short, whereby the gene- 
ral law of tithing is altered, and a new method 
of taking tithes is introduced, is called a modus 
decimandiy or special manner of tithing. 

To make a good and sufficient moduSy the 
following rules must be observed ; — 

(1) It must be certain and invariable. 

(2) The substitution must be beneficial to 
the parson, and not for the emolument of third 
persons only. 

(3) It must be something different from the 
thing compounded for. 

(4) The payment of one species of tithe will 
nut discharge a modus for another. 

(5) The substitution must be in its nature 
as durable as the tithes discharged by it. 

(6) The modus must not be too large, for 
that is a rank modus. 

(7) By 2 & 3 Wm. IV. c. 100, it is provided 
that when tithe is demanded by any lay per- 
son, not being a corporation sole, or by any 
corporation aggregate, any modus or di^harge 
set up in answer to such claim shall be kerned 


valid, upon evidence lowing an usage in sup- 
port of it for thirty years, unless it can be met 
by evidence that such usage has been by virtue 
of some agreement in writing, or that before 
the thirty years the usage was different ; and a 
modus or discharge shall in such case be deemed 
absolutely valid, upon evidence showing an 
usage for as much as sixty years in support of 
it, unless it be proved to nave been by virtue 
of some agreement in writing. And, further, 
that when tithe is demanded by any bishop, 
parson, or other corporation mle, any claim of 
modus or discharge shall be valid and indefea- 
sible upon evidence of usage during the whole 
time that two perscsis in succession shall have 
held the benefice, and for three years afiber the 
institution of a third incumbent, unless it shall 
be proved that such usage was by some agree- 
ment in writing ; provided always, that if the 
whole time of the holding of such two persons 
shall be less than sixty years, then it iffiall be 
necessary to show such usage, not only during 
the whole of such time, but also during such 
further period as shall, with such time, be 
sufficient to make up the full period of six^ 
years, and the further period of three years 
aforesaid. 

Modus de non decimando non — (An 

agreement not to take t^fhes avails not.) 

Modus et conventio vmeunt legem. — 2 Co. 
73. — (Custom and agreement overrule law.) 

Modus legem dat donationi. — Co. Litt. 19.— 
(Custom gives law to the gift.) 

Modus levaudi fines. The statute 18 £dw. I. 

Modus rank, an excessive modus. 

Moerda, the secret killing of another; mur- 
der. — Teutonic word. — 4 Bl. Com. 194. 

Mofhssil, separated, particularised ; the sub^ 
ordinate divisions of a district, in contradis- 
tinction to Sadder or Sudder^ which implies 
the chief seat of government. — Indian. 

Mofussil-De wanny adawlut, provincial court 

of justice. — Ibid. 

Mohatra [Fr.], a fraudulent contract to 
screen usury. 

Moiety [fr. moitidy Fr.], one of two equal parts; 
an undivided half. But see 3 Brest. Ahr. 35. 

Molendinum, a mill. — Old Records. 

Molendum, a grist; a certain quantify of 
corn sent to a mill to be ground. 

Molestation, the name of an action compe- 
tent to the proprietor of a landed estate against 
those who disturb his possession. It is chieffy 
used in questions of commonty or of contro- 
verted marches. — Scotch Law. 

Molitura, orMolta, the toll or multure paid 
for grinding corn at a mill, ^ 

Molitura libN:a, a free grinding or liberty of 
a mill without paying toll. — Paroch. AnUq. 286. 

MoUah, a doctor of laws. — Arabic* 
Mollis-boedling. See Boedlino. 

MoUiter manus imposnit. An officer may 
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lay hapds upon another to turn him out of 
church (for instance)^ and prevent his disturb- 
ing the congregation ; and if sued lor this and 
the like battery, he may set forth the whole 
case, and plead that he laid hands upon him 
gently {rnolliter maims imposuit) for this pur- 
pose.— 3 Step. Com. 489 ; 1 Sand. 10. 

Molman, a man subject to do service.— 
Mecords. 

IColmutian, or Molmutin laws, the laws 
of Dunvallo Molmutius, sixteenth king of the 
Britons, who reigned above four hundred years 
before the birth of Christ. They obtained in 
this country until the reign of the Conqueror. 
These were the first publi^ed laws in Britain ; 
and, together with those of Queen Mercia, 
were translated by Gildas into Latin. — Usher's 
Primord. 126. 

Molneda, Mulneda, a mill-pond or pond.— 
Paroch. Antiq. 135. 

Molta. See Molituka. 

Moltura. See Ibid. 

Monachism, the state of monks. — Milton's 
Hist, of Eng. ; Bingham's Christ. Antiq. 

Monarchy [fr. /iovap^oc, Gk.], a govern- 
ment in which the supreme power is vested 
in a single person. Where a monarch is in- 
vested with absolute power, the monarchy is 
termed despotic ; wh%re the supreme power is 
virtually in the laws, though the majesty of 
government and the administration are vested 
in a single person, it is a limited monarchy. It 
is hereditary, where the regal power descends 
immediately from the possessor to the next 
heii* by blood, as in our country ; or elective, 
as was formerly the case in Poland. 

Monasticon, a book giving an account of 
monasteries, convents, and religious houses. 

Monetagium, Monya, or Moneyage, called 
also focagiuMy a certain tribute formerly paid 
by tenants to their lord every third year, that 
he should not change the money wliich he had 
coined, when it was lawftil for certain great 
men to coin money, but not of silver and gold, 
in their territories. Abrogated by 1 Hen. I. 
c. 2. — Hale's Ilist^ 217. 

Also a mintage, and the right of coining or 
minting money. 

Moneta dicitur a monendoy quia impressions 
monet nos cujus sit moneta. — Dav, 18. — (Mo- 
ney is called from monendOy because by the 
impression it warns us whose money it may be.) 

Moneta estjustum medium et mensura rerum 
commutabiliumy nam per medium monetae Jit 
omnium rerum conveniens etjusta aestimatio . — 
Dav. 18. — (Money is the just medium and 
measure of commutable things, for by the me- 
dium of money a convenient and just estima- 
tion of all things is made.) 

, Monetandi jus comprehenditur in regalibus 
quae nunquam d regio sceptro abdicantur.-^ 
Dav. 18. — (^he rightuof coining money is com- 


prehended amongst those rights of royalty which 
are never separated from the kingly sceptre.) 

Money [fr. monetaj Lat. fr. monendoj be- 
cause by the impression upon it we are warned 
whose it is], the wheel of circulation, a conve- 
nient form of wealth, the universal instrument 
of commerce, as it facilitates the distribution of 
the produce of industry according to the con- 
venience of those amongst whom it is shared ; 
the coining of it belongs, in all states, to 
the sovereign power. Monetandi jus compre- 
henditur in regalibus quae nunquam d regio 
sceptro abdicantur. — Dav. 18. — (The right of 
coining money is comprehended amongst those 
rights of royalty which never depart from the 
kingly sceptre.) The materials of which it is 
now usually made are gold, silver or other 
metal, and paper ; its currency and the intrinsic 
or denominated vklue put upon it are by virtue 
of the prerogative of the Crown. It may be 
said that the substitution of paper for gold or 
silver replaces a very expensive medium of 
commerce by one much less costly, and some- 
times more convenient, the expediency and 
operation of which substitution belongs to the 
political economy of a state. The 6th sec- 
tion of the 3 & 4 Wm. IV. c. 98, declares that 
bdnk notes shall be a legal tender for all sums 
above 5/., except at the Bank of England and 
its branch banks; and the 56 Geo. III. c. 68, 
makes silver, not exceeding 40s., a legal tender. 
Copper money not exceeding fivepence three 
farthings may be tendered. The enactments of 
2 & 3 Wm. IV. o. 34, relating to the current 
copper coin, are to apply to coins of broilze or 
mixed metals, which may be issued by royal 
proclamation. See 22 & 23 Viet. c. 30. The 
word ‘ sterling,’ so often found in deeds, as ap- 
plied to money, seems to be derived from 
EasterlingSy a company of merchants, who 
shortly after the Norman Conquest were em- 
ployed in regulating the coinage, and means 
' English coined money.’ 

For an account of the Saxon and Norman 
money, consult Anc. Inst. Eng. See 2 Smi. 
Wealth of NationSy 24, 97, and 2 Mill's Pol. 
Eco. 8, 30. For a comparative table of the 
value of English money from the Conquest to 
Elizabeth, see 3 Hall. M. A. p. 370; and 
Muth. NoteSy c. xiii. 

Moneyage. See Monetaoium. 

Money-bill, in parliamentary language an 
act by which money is directed to be raised 
from the subject, for any purpose or in any 
shape soever, either for governmental purposes, 
and collected from the whole kingdom gene- 
rally, or for the benefit of a particular district, 
and collected in that district, as parish-rates. 

With respect to these bills, the House of 
Commons are so reasonably jealous of their pri- 
vilege of imposing new taxes upon the subject, 
that they will not suffer the House of Lor^ to 
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exert any other power^ but that of rejection ; 
they will not pass a money-bill introduced in 
the House of Lords, nor permit the least alter- 
ation or amendment to be made by the House 
of Lords in the mode of taxing the people by 
bills of this nature. 

Money-broker^ a money-changer; a, scri- 
vener or jobber ; one who lends or raises money 
to or for others. 

Money-land. In equity, land articled or 
devised to be sold, and turned into money, is 
reputed as money ; and money articled or be- 
queathed to be invested in land, has, in equity, 
many of the qualities of real estate, and is des- 
cendible and devisable as such according to the 
rules of inheritance in other cases, and this upon 
the ground that equity regards substance and 
not form, and will further the intention of par- 
ties. See Land. 

The authorities to show that money directed 
or agreed to be laid out in land is to be con- 
sidered as land are very numerous. ‘ The 
force of the rule,’ observes Fonblanque (1 JSq. 
B. 1, c. 6, a. 9, n. t), ‘ is particularly evinced 
by those cases in which it has been held, that 
the money agreed or directed to be laid out, so 
fully becomes land as, 1st, not to be personal 
assets ; 2ndly, to be subject to the courtesy of 
the husband, and it should now seem to the 
dower of the wife (3 & 4 Wm. IV. c. 105) ; 
3rdly, to pass as land by will, if subject to the 
real use at the time the will was made ; 4thly, 
not to pass as money by a genenil bequest to a 
legatee, but it will by a particular description, 
as so much money to be laid out in land, or by 
a bequest of all the testator’s estate in law and 
equity. But equity will not consider money 
as land, unless the coven«int or direction to lay 
it out in land be express.’ 

The 7 Geo. IV. c. 45, which repealed the 39 
& 40 Geo. III. c. 56 (commonly called Lord 
Eldon’s Act), for barring quasi entails of money 
directed to be laid out in lands to be settled, 
was repealed by 3 & 4 Wm. IV. c. 74, except 
so for as related to proceedings commenced 
under it, before the 1st of January, 1834. The 
3 & 4 Wm. IV. c. 74, enacts (s. 71) that lands to 
be sold of any tenure where the money arising 
from the sale thereof shall be subject to be in- 
vested in -the purchase of lands to be settled, so 
that any person, if the lands were purchased, 
would have an estate-tail therein, and also money 
foibject to be invested in the purchase of lands 
to be settled, so that any person, if the lands 
were purchased, would have an estate tail there- 
in, shall, for the purposes of the act, be treated 
as the lands to be purchased, and be considered 
subject to the same estates as the lands to be 
purchased would have been actually subject to ; 
and all the previous clauses of the act, so for 
as circumstances will admit, shall, in the case 
of lands to be sold (except copyhold), apply to 


such lands in the same manner as if the lands 
to be purchased with the money to arise 
from the sale thereof were directed to be free- 
hold, and were actually purchased and settled $ 
and shall, in the case of lands to be sold as 
aforesaid, being copyhold, apply to such lands, 
as if the lands to be purchased with the money 
to arise from the sale thereof were directed to 
be copyhold, and were actually purchased and 
settled ; and shall, in the case of money subject 
to be invested in the purchase of land to be so 
settled as aforesaid, apply to such money in the 
same manner as if such money were directed to 
be laid out in the purchase of freehold lands, 
and such lands were actually purchased and 
settled ; except that where the disposition shall 
be of leasehold or of money so circumstanced as 
aforesaid, such leasehold or money shall, as to 
the person in whose favor or for whose benefit 
the disposition is to be mad^, be treated as per- 
sonal cshite ; and except as to bankruptcy, the 
deed of disposition thereof shall be an assign- 
ment by deed to be enrolled in Chancery within 
six calendar months after its execution ; and 
in every case of bankruptcy the disposition of 
such leasehold or money shall be made by the 
commissioners, and completed by enrolment, as 
before directed in regard to lands not held by 
copy of court roll. * 

Money-orders, fraudulent issue of, by a 
post-office officer, pimishable by 11 & 12 Viet, 
c. 88, 8. 4. 

Monger [fr. mangiariy Sax,, to trade]}, a 
dealer or seller. It is seldom or never used alone, 
or otherwise than after the name of any com- 
,modity, to express a seller of such commodity. 

Also, a little fishing-vessel. — 13 B/iz. o. 11. 

Moniers, or Moneyers, ministers of the 
Mint; also, bankers. — Cowel. 

Moniment, a memorial, superpeription, or 
record. 

Monition, a summons or citation.— (7iV. Law, 

Monitory letters, communications of warn- 
ing and admonition sent from an ecclesiastical 
judge, upon information of scandals and abuses 
within the cognizance of hi/j court. 

Monmouth, county of, made one of the coun- 
ties of tlie realm of England by 27 Hen. VHL 
c. 26. 

Monocracy, a government by one person. 

Monogamy [fr. /nivoc, Gk., single, and yd/xecr 
marriage]], marriage of one wife.# 

Monomachy [fr. ^ovac;Gk.,and f(dp(i7,fight3, 
a duel ; a single combat. 

It was anciently allowed by law, for the trial 
or proof of crimes. It was even permitted in 
pecuniary causes, but it is now forbidden both 
by the civil law and canon laws. 

Monomania, insanity upon a partacular sub- 
ject. See Mental Altenation. 

Monopolia dicitur^ cum unua aolua aliquod 
genua mercaturce universum entity pretnm ad 
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8uum libitum atatuens , — 11 Co. 86. — (It is said 
to be a monopoly, when one person alone Ijj^ys 
up the whole of one kind of coinmo<^ty, fixing 
a j^ce at his own pleasure.) 

Monopolies, Statute of, 21 Jac. I. c. S. 

Monopoly [fr. fxovos, Gk., single, and inoXeu}, 
to sell], the exclusive privilege of selling any 
commodity. A license or privily allowed by 
the Crown, for the sole buying, selling, making, 
working, and using of anything whatsoever, 
whereby the subject is restrained from that 
liberty of manufacturing or trading which he 
had before. 

Such grants were very common previously 
to the accession of the house of Stuart, and were 
carried to a very oppressive and injurious ex- 
tent during the reign of Queen Elizabeth. The 
grievance became at length so insupportable, 
that, notwithstanding the opposition of govern- 
ment, which lookedupon the power of granting 
monopolies as a very valuable part of the pre- 
rogative, they were abolislied by the famous 
Act of 1624, the 21 Jac. L c. 3. This act de- 
clares that all monopolies, grants, and letters- 
pitent for the sole buying, selling, and making of 
goods and manufactures, shall be null and void. 
It excepts patents for fourteen years for the sole 
working or making of any new manufactures 
within the realm, to tl\e true and first inventors 
of such manufactures, provided they be not 
contrary to law nor mischievous to the state. 
It also excepts grants by Act of Parliament to 
any corporation, company, or society, for the 
enlargement of trade, and letters-patent con- 
cerning the making of gunpowder. See Let- 

TEKS-PATENT. • 

A monopoly has three incidents mischievous 
to the public : 1st, the raising of the price ; 
2nd, the deterioration of the commodity ; 3rd, 
the. impoverishing of poor artificers. — 1 1 Jiep. 
86. All monopolies are against the ancient and 
■fundamental laws of the realm, and can only be 
created by a grant from the Crown. — 21 Jao. I. 
c. 3. See Letters-patent. 

Monster, an animal which has not the shape 
of mankind, but, in any part, evidently bears 
the resemblance of the brute creation, has no 
inheritable blood, and cannot be heir to any 
land, although it be brought forth in mar- 
riage ; but though it have deformity in any part 
-of its body, yet if it have human shape, it 
may be an heir. — Co. Litt. 7 J ; 2 Bl. Com. 
.246. 

Bufibn divides monsters into three classes : 
Ist, monsters by excess; 2nd, monsters by de- 
fect ; and 3rd, monsters by alteration or wrong 
position of parts. Frequent instances occur of 
an increased number of organs, members, &c. 
Of monsters by defect, the most remarkable are 
those which are born without a head, and are 
hence styled acephalous. These live in the 
womb^ but do not survive after birth, since the 


function of respiratioi^ cannot be performed. 
To this class also belong those which are desti- 
tute of lungs, or one or more organs of sense, 
&c. The defects of the third class are seldom 
discovered until after death, as they are com- 
monly internal. Among the most remarkable 
instances of this nature are those in which the 
rudiments or parts of a foetus have been dis- 
covered. 

As monsters by excess are capable of living, 
so by the law of France they are capable of 
inheriting. 

The enlarged state of the clitoris, which is 
very common at birth, should not be mistaken 
for male organs. Foder4 mentions cases where 
females have, in consequence of this, been in- 
scribed in the baptismal registers as males ; and 
in one case the individual was called out tmder 
the conscription law (vol. ii., p. 179). 

Extra-uterine foetuses have seldom been 
brought forth alive, or have long survived.— 
BecEs Med. Jurisp. 22\. 

Monstrans de droit {manifestation or plea 
of right), one of the common law methods of 
obtaining possession or restitution from the 
Crown of either real or personal property. It 
is preferred or prosecuted either on the common 
law or ordinary side of the Court of Chancery, 
or in the Exchequer. 

Where the Crown is in possession under a 
title, the facts of which are already set forth 
upon record, a party aggrieved may monstrans 
de droit, i. e. nuiy make, in opposition to 
such recorded title, a claim of right, grounded 
upon certain facts relied upon by him, with- 
out denying those relied upon by the Crown, 
and praying the judgment of the court whether, 
ujjon those facts, the Crown or the subject has 
the right (36 Edw. III. c. 13 ; 2 & 3 Edw. 
VI. c. 8). If the right be determined against 
the Crown, the judgment is that of ouster le 
main, or amoveas manus, by which judgment 
the Crown is instantly out of possession, and it 
therefore needs no actual execution. — Chit. 
Prerog. of the Crown, 345. 

Monstrans de fiaits on records {showing of 
deeds or records). 

Upon an action brought upon an obligation 
after the plaintiff has declared, he ought to show 
his obligation, and so it is of records. Mons- 
trans de faits differs from oyer de faits in that 
he who pleads the deed or record, or declares 
upon it, ought to show it, and the defendant 
may demand oyer of the same. — Cowel. 

Monstravemnt, a writ which lay for tenants 
in ancient demesne who held lands by free 
charter; when they were distrained to do unto 
their lords other services and customs than they 
or their ancestors used to do. It is, however, 
abolished. 

Monstmm, a box in which relics are kept ; 
also, a muster of soldiers. — Cowel. 
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Month [fir. monath^ Sax., moon, which was 
formerly written monCy as month was written 
rnoneth. The period in which that planet rmneth , 
i. e. completeth its orbit. — Tooke. There are, 
however, no vestiges of a verb of this form in 
the Anglo-Saxon or any of the Gothic lan- 
guages. — Jamieson, The Saxon monath i^ Irom 
mona, the moon ; and the Gothic menath^ from 
mena^ the same; Greek. Wacliter de- 

duces the Gothic word for moon from irtana^ to 
warn, to admonish, to instruct ; and Dr. Jamie- 
son, the Saxon mona^ from monian^ the same. 
May we not then refer also to the Greek verb 
{iriyvut, to indicate, to point out, to declare — 
whence, perhaps, the moon, and pjy, a 

month ? If this be admitted, here is the verb 
to support Tooke’s observation, though in other 
words, viz. a month meaneth the period in 
which that planet warns, instructs, and points 
out. — Todd], a space of time either measured 
by the sun or moon. It is either — 

(1) Lunar, the time between the change 
and change, or the time in which the moon 
returns to the same point, being twenty-eight 
days. 

(2) Solar, that period in which the sun 
passes through one of the twelve signs of the 
zodiac. 

(3) Calendar, by which we reckon time, 
consisting unequally of thirty or thirty-one 
days, excej)t February, which consists of 
twenty-eight, and in leap year of twenty-nine 
days. The calendar month is also called usual, 
natural, civil, political. 

The month of nature, or lunar revolution, 
is strictly 29 days, 12 hours, 44 minutes, 3 
seconds ; and there are, of course, twelve such 
periods, and rather less than 11 days over, in 
a year. From an early period there were 
efforts among some of the civilized nations to 
arrange the year in a division accordant with 
the revolutions of the moon ; but they were 
all strangely irregular till Julius Cajsar re- 
formed the Calendar, by establishing the 
system of three years of 365 followed by one 
^bissextile) of 366 days, and decreed that the 
latter shotdd be divided as follows 


Januarius . 

« • 

31 

days. 

Februarius 

• • 

30 

j} 

Martius 

• • 

31 


Aprilis 

• • 

30 


Maius 

• • 

31 

}} 

Junius 

« • 

30 

79 

Quintilis (altered 

to Julius) 

31 


Sextilis 

« m 

30 

jy 

September 

m « 

31 

79 

October 

• 

30 

yy 

November 

« • 

31 

yy 

December 

« • 

30 

79 



366 

99 


The general ides^ of Caesar was, that the 
months should consist of 31 and 30 days 
alternate^ ; ^ and this was effected in tne 
bissextil#or leap-year, consisting, as it did, 
of twelve times thirty with six over. In ordi- 
nary years, consisting of one day less, his 
arrangement gave 29 days to Februarius. 
Afterwards, his successor Augustus had the 
eighth of the series called after himself, and 
from vanity broke up the regularity of Csesar’s 
arrangement by taking another day from Feb- 
ruary to add to his .own month, that it might 
not be shorter than July ; a change which led 
to a shift of October and December for Septem- 
ber and November as months of 31 days. Bi 
this arrangement, the year has since stood in 
all Christian countries. 

The Homan names of the months, as settled 
by Augustus, have also been used in all Chris- 
tian countries excepting Holland, where the 
following set of names prevails ; 


January. 
February 
March . 
April 
May . . 

June . . 

July . . 

August . 
September 
October . 
November 
December 


. Lauwmaand . 
. Sprokelmaand . 
. Lentmaand 
. Grasmaand. 

. Blowmaand . 
. Zomermiiand . 
. Hooymajincf . 

. Oostmaand’ . 
. Herstmaand . 

. Wynmaand . 

. Sl.agtmaand . 

. Wintermaand. 


chilly month 
vegetation month 
spring inonth 
grass month 
flower month 
summer month 
hay month 
harvest month 
autumn month 
wine month 
slaughter month 
winter month 


* These characteristic names of the months are 
the remains of the ancient Gaulish titles, which 
were also used by our Anglo-Saxon ancestors.* 
Brady, Analysis of the Calendar. 

Amidst the heats of the Revolution, the 
French Convention, in October 1793, adopted 
a set of names for the months, somewhat like 
that kept up in Holland, their year standing 
tlius : 


French Months. Signification. English Month*. 


Autumn < 


Winter 4 


Spring < 


Summers 


1. Vind^miaire Vintage . Sept. 22 

2. Brumaire Foggy . . Oct. 22 

3. Frimaire Frosty or 

Sleety . Nov. 21 
' 4. Nivose . . Snowy . Dec. 21 

5. Pluviose . Rainy . . Jan. 20 

6. Ventose . Windy . Feb. 19 

7. Germinal Springing 

or Budding Mar. 21 
. 8. Flor(?al . Flowery . Apr. 20 
9. Prairial . HayHarv. May. 20 

10. Messidor . Corn Harv. June 19 

11. Thermidor Hot . . July 19 

12. Fructidor Fruit . . Aug. 18 


Five days at the end, corresponding to our 
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17th, 18th, 19th, 20th, and 21st of September, 
were supplementary, and named sans-culottideSf 
in honor of the half-naked populac%who took 
so prominent a part in the affairs of me Revo- 
lution. At the same time, to extinguish all 
traces of religion in the calendar, each month 
was divided into three decades, or perioGs of 
ten days, whereof the last was to be a holiday, 
the names of the days being merely expressive 
of numbers— Primidi, Duodi, Tredi, &c. And 
this arrangement was actually maintained for 
several years, with only this peculiarity, that 
many of the people preferred holding the 
Christian Sunday as a weekly holiday. The 
plan was ridiculed by an English wit in the 
following professed translation of the new 
French Calendar:— 

* Autumn — ^wheezy, sneezy, freezy. 
Winter— slippy, drippy, nippy. 

Spring — -showery, flowery, bowery. 
Summer — hoppy, croppy, poppy.’ 

* Thirty days hath September, 

April, June, and November; 

All the rest have thirty-one. 

But February twenty-eight alone. 
Except in leap-year, once in four. 

When February has one day more.’ 

Sir Walter Scott, in conversation with a friend, 
adverted jocularly to * that ancient and respect- 
able, but unknown poet who had given us the 
invaluable formula. Thirty days hath September, 
&c.’ It is truly a composition of considerable 
age, for it appears in a play entitled The lietum 
from Parnassus^ published in 1606, as well as 
in Winter’s Cambiridge Almanack for 1635.— 
Chambers' Book of Days. 

Our months bear the appellations first as- 
signed to them by the Romans. But for what 
reason we abandoned the Saxon titles of the 
months, but retained the Saxon names of the 
days, it is difficult to conjecture. As the for- 
mer were expressive of the period of the year 
in which they were respectively placed, and 
the latter merely of the names of the idols 
worsliipped on those particular days, there does 
not appear to have been much judgment exer- 
cised in the rejection of the one or the reten- 
tion of the other.— Clav. Calend. 

Formerly, when the word month occurred in 
a statute, it was taken to mean a lunar month, 
unless calendar month was specified. — Cro. Ehz. 
133. By 13 Viet. c. 21, the word < month ’ shall 
in future Acts mean calendar months ; unless 
words be added showing lunar months to be 
intended. The month, by the common law 
and in equity, is but twenty-eight days. In 
ecclesiastical matters it means a calendar month. 
A twelve-month, in the singular munber, in- 
cludes the whole year> according to the calen- 


dar ; but twelve months, six months, d:c. in 
the plural number shall be computed after the 
rate of twenty-eight days to every month, ex- 
cept in cases of presentations to benefices to 
avoid lapse, &c. which shall be calendar 
months. The word month may, indeed, mean 
lunawor calendar, according to the intention 
of the contracting parties. — 1 M. and S. Ill ; 

1 Saund. Rep. 251, n. d. 

By \he universal rule of the commercial 
world, a month is deemed, in all cases of nego- 
tiable instruments, and indeed in all com- 
mercial contracts, to be a calendar month.— 
Story on Bills, 379. fn contracts for stock it 
means lunar. — Jocelyn v. Hawkins', 1 Stra. 
446. 

Monumenta qum nos recorda vocamus sunt 
veritatis et vetustatis vestigia. — Co. Litt. 118. 
(Monuments, which we call records, are the 
vestiges of truth and antiquity.) 

Honya. See Monetagium. 

Moofly, Mufflee, the Mahomedan law- 
officer who declares the sentence of the court.— 
Indian. 

Mooktear, an agent or attorney. — Ibid. 

Mookteamamar, a written authority con- 
stituting an agent or vakeel ; a power of attor- 
ney. — Ibid. 

Moolavy, Moulavee, a learned and religious 
man ; an interpreter of the Mahommedan law. — 
Ibid. 

Moor, an officer in the Isle of Man, who 
summons the courts for the several sheadings. 
The office is similar to our bailiff of a hun- 
dred. 

Moot [fr. 7not, gemot, Sax., meeting together], 
to plead a mock cause ; to state a point of law 
by way of exercise, as was commonly done in 
the inns of court at appointed times. — 4 
Reeves, 433, 574. 

Moot-case or Moot-point, a point or case 
unsettled and disputable, such as properly 
affords a topic of disputation. A case fit for ex- 
ercising young students and barristers at law. 

Moot-nail or Moot-house, council-chamber, 
hall of judgment, town-hall. • 

Moot-hi^, hills of meeting, on which our 
British ancestors held their great courts. Many 
of these still exist not only in the British do- 
minions but also in the Netherlands. They 
commonly consist of a central eminence, on 
which sat the judge and his assistants ; beneath 
was an elevated platform for the parties, their 
fidends, and * compurgators,’ who sometimes 
amounted to 100 or more ; and this platform 
was surrounded with a bench to secure it 
from the access of the spectators.— 

Bond. 

Moot-man,' one of those who used to argue * 
the reader’s cases in the inns of court. See 
Moot-case. 

Moota oanum, a pack of dogs. — Cowel. 



( 607 ) KOO-XQtB 


■ Mooter, a disputer of moot points. ^ 

Mooting, the chief exercise formerly per- 
formed by students in the inns of court. 

Mora, a moor, marsh land, a heath, fen land, 
barren and unprofitable ground.— (7o. Litt, 
5 a. 

Mora mnssa, a wa|pry or boggy mopr; a 
morass. — Mon, .Ang.f tom. i., p. 306. 

Mora reprobatur in lege.’-^Jenk. Cent. 51.— 
(Delay is reproved in law.) 

Moral actions, those only in which men 
have knowledge to guide them and a will to 
choose for themselves. — Kutherf. Nat. Law^ 
lib. 1, c. i. 

Moral evidence, testimony which is ob- 
tained neither from intuition nor demonstra- 
tion, as contradistinguislied from mathematical 
evidence. 

Moratur in lege, he demurs ; because the 
party does not proceed in pleading, but rests 
or abides upon the judgment of the court on a 
certain point, as to the legal suflSciency of his 
opponent’s pleading. The court deliberate and 
determine thereupon. See Demurrer. 

Moravian, otherwise called Herrnhutters or 
United Brethren. A sect of Christians whose 
social polity is particular and conspicuous. It 
sprung up in Moravia and Bohemia, on the 
opening of that Reformation which stripped 
the chair of St. Peter of so many votaries, and 
gave birth to so many denominations of Chris- 
tians. They give evidence on their solemn 
affirmation. — Step. Com. ii., 353, 643 ; iii., 
59 n., 636 n. ; iv., 322 n., 415 n., 439 n. See 
Quakers. 

More or less (sive plus sive minus'). These 
words in a contract, which rests in Jieri^ will 
only excuse a very small deficiency in the 
quantity of an e.state ; for if there be a con- 
siderable deficiency, the purchaser will be 
entitled to an abatement. — Hill v. Buckley^ 
17 Ves. 394 ; and see Cross v. Egliuj 2 B. ^ 
Ad. 106 ; Powell on Powers^ 397. 

Morganatic Marriage. The name denotes 
its Germanic origin, and it is even yet not 
quite out of use in that country, under the 
appellation of a left-handed marriage ; but tlie 
earliest and clearest description of it is to be 
found in the Book of Feuds, though it is 
there wrongly attributed to the Salic law, in 
which no trace of it appears, by a mistake, not 
unusual, of referring all the customs of the 
Franks to that code. It is defined to be the 
lawful and inseparable conjimction of a single 
man, of noble or illustrious birth only, with a 
single woman of an inferior or plebeian station, 
upon these conditions, that neither the wife 
nor her children shall partake of the titles, 
arms, or dignity of the husband, or succeed to 
his inheritance, but shall be contented with a 
certain allowance, assigned to them by the 
Morganatic contract. But since these restric- 


tions relate only to the rank of the parties, 
and the succession to property, without affect- 
ing the real nature of a matrimonial engage- 
ment, it diust be considered in the light of a 
just marriage, of which it has every essential 
character. The marriage ceremony was in 
general regularly performed; the union was 
for life and indissoluble, and the children in 
other respects legitimate. This connection 
was very usual in most countries of' Europe ; 
but there cannot be found sufiicient proof that 
the concubines of Charlemagne and some of 
the early kings of France were wives of this 
description, nor is there occasion to resort to 
that supposition in defence of their conduct, 
since the state of concubinage itself was little 
inferior to this in the public estimation. See 
Crokds Introd. to Homer v. Liddiard^ 115— 
117, A.D. 1800. 

Morgangina, or Morgangiva [fr. morgen^ 

Sfix., the morning, and gifan^ gifiu, a gift on 
the morning after the wedding ; dowry ; the 
husband’s gift to his wife on the day after the 
wedding. 

* The day after the wedding the husband 
presented the morgangina or gift of the morning 
to his wife ; it consisted of a pair of oxen yoked 
together, a saddled horse, a buckler, a spear 
and a sword, symbolical gifts which we^re 
intended to prove to her that she was asso- 
ciated with him in his labors and his dangers, 
his inseparable companion in success and in 
misfortune.’ — Histoire de France^ par Boche 
and Ph. Chasles. 

Morosus, marshy. See Mora. 

Mors dicitur ultimum supplicium.-^S Inst, 
212. — (Death is denominated the extreme 
penalty.) 

Mors omnia solvit. — Jenk. Cent, 160.— 
(Death dissolves all things.) , 

Morsellum, or Morsellus terrse, a small 

parcel or bit of land. — Mon. Ang. 282. 

Mort d’ Ancestor. See Assise of Most 

d’ Ancestor. 

Mortality. Sec Bills of Mortality. 

Mortgage [fr. mort^ Fr., dead, and gags^ 
pledge], a dead pledge ; a thing put into 
hands of a creditor. 

A mortgage is the creation of an interest in 
property, defeasible, i. e. annullable, upon 
performing the condition of paying a given 
sum of money, with interest thereon, at a cer- 
tain time. Mortgages are either legal, which 
are enforceable at the Common Law, or equi- 
table, which can be enforced only in Chanceryii 
See Equitable Mortgage. 

This conditional aisiurance is resorted to 
when a debt has been incurred or a loan of 
money or credit effected, in order to secure 
either the repayment of the one esc the liqui- 
dation of the other. The ^ebtor or borrower 
is then the mortgagor, who has ch^ed or 
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transferred his property in favor of or to Ae 
creditor or lender, who thus becomes the 
mortgagee. If the mortgagor pay the debt or 
loan and interest within the time mentioned in 
a clause technically called the proviso for re- 
demption, he will be entitled to have his pro- 
perty again free from the mortgagee’s claim ; 
but should he not comply with such proviso, 
the legal estate becomes perfected in the 
mortgagee, i. e. indefeasible, and so lost at the 
Common Law to the mortgagor. It is redeem- 
able, however, in a Court of Equity upon the 
payment of the debt or loan, with interest 
and expenses, at any period within twenty 
years after the last* recognition of the mort- 
gage security by the mortgagee ; and this 
because Equity deems the non-compliance 
with the proviso for redemption a penalty, 
against which it always relieves when prac- 
ticable. 

Seeing that in by far the greater number 
of loan transactions the mortgagor never per- 
forms the condition in the proviso for redemp- 
tion, they have been denominated mortgages, 
as the pledge is then dead or lost {inortuum 
vadium) to the mortgagor at law. A mort- 
gage differs from a vifgage {yivum vadium)^ 
so called because neither loan nor property 
is lost, for the creditor enters into possession 
of the estate, and receives its proceeds in 
satisfaction of his debt with interest, upon 
which the debtor becomes entitled to his 
own again. A Welsh mortgage is one in 
which the creditor receives the proceeds of his 
security in satisfaction of the interest of his 
debt, the principal remaining due and the 
estate never becoming forfeited, but redeem- 
able at any time ; and the creditor not being 
entitled to sue at law in the absence of a cove- 
nant or bond, or to foreclose in equity. When 
property is conveyed to a mortgagee and his 
heirs, until out of its rents the loan and 
interest shall have been received, this is in the 
nature of a Welsh mortgage, and has been 
compared to a tenancy by degiU 

In order to protect a necessitous mortgagor 
from the exacting grasp of an inexorable 
mortgagee, Eqhity will not suffer any compact 
whatever to infringe the right- of redeeming a 
mortgage in its courts. The right or equity 
of redemption then is the chief and insepa- 
rable incident to a mortgage — an incident 
unextinguishable save by a foreclosure de- 
cree, a legislative provision, or unreasonable 
delay. 

In applying this inflexible principle prac- 
tically, it is especially needful to distinguish 
between a mortgage and a conditional or defea- 
sible settlement or purchase, which is some- 
times a matter of great nicety, seeing that 
helther particular J[anguage nor any set form of 
assurance is necessary to constitute a mortgage. 


For while. Equity will not countenance any 
sdheme for converting a mortgage into a pur- 
chase; yet if the transaction is manifestly a 
settlement or purchase, with a reservation in 
the settlor or grantor to defeat it on the pay- 
ment of a given sum within a stipulated time, 
it will be strictly enfor^d. 

La determining the real character of the 
contract, the fact of the instrument not having 
a covenant for the repayment of the considera- 
tion-money, or containing uses or a declaration 
to bar dower, or the expressed consideration 
being an equivalent for the property, or posses- 
sion of the property having been taken by the 
^anteo at the time of the execution of the 
instrument, or the expense of the instrument 
having been defrayed by the grantee, materially 
favors the conclusion of a purchase rather than 
a mortgage. 

The following maxims as to mortgage are 
universally true : — That a mortgage cannot be 
one-sided, but mutual, i. e. if it bo a mortgage 
as to one party, it must be so as to all ; that a 
creditor shall neve;r obtain any advantage by 
reason of his debtor’s difficulties beyond the 
liquidation of his debt, interest, and expenses ; 
that once a mortgage always a mortgage ; that 
a mortgage can no more be made irredeemable 
than a distress irrepleviable ; that a mortgage 
cannot assume another shape by one and the 
same deed ; and that a mortgagee cannot con« 
tract with the mortgagor, at the time of the 
loan, for the purchase of the security at a 
given price, should default be made in paying 
off the debt at the appointed day; but this 
does not render invalid an agreement that the 
mortgagor, in case he think fit to sell, shall 
give the mortgagee a preference of pre-emption 
or refusfil, since the mortgagor retains the 
option of sale ; he may redeem or sell, and is 
not bound to price; and read Hawkins v. 
GathercolCj 3 Eq. Rep. 348. 

Whoever can lawfully sell and purchase 
property may become mortgagors and mort- 
gagees of it. Equity will direct a mortgage 
of an infant’s estate for payment of his 
ancestor’s debts, by virtue of 1 Wm. IV. 
c. 47, s. 11 ; and 2 & 3 Viet. c. 60. By 
11 Geo. IV. and 1 Wm. IV. c. 65, the Lord 
Chancellor may order the estate of a lunatic 
to be mortgaged. 

Every kind of property may be mortgaged 
except pensions for future services (but pen- 
sions for wounds, until the further order of 
the Crown can be mortgaged, Knight v. 
Bulkehy, 27 L. T. Ch. 592); the salaries and 
emoluments of public functionaries ; full pay 
and half pay of naval and militaty men ; re- 
tiring allowance of a person liable to serve 
again, or of a servant of « the East India 
Company ; commissions in the army ; church 
livings with cure of touIs, piirsuant to 13 
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Eliz. c. 20, revived by 67 Geo. III. c. 99, 
which was not repealed by 1 & 2 Viet. c. 106 
80 far as it repealed any former acts; and 
canonries or other ecclesiastical offices. 

While an increase in the rate of interest 
upon default of regular payment is a penalty, 
and is not admissible, the reservation •of a 
higher rate, with an abatement for punctual 
payment, may be made. 

The modes by which the different kinds of 
properly may be legally mortgaged are these — 

(1) Freeholds. They are mortgaged either 
in fee or for the interest in them, of which the 
mortgagor is seised, or by demise for a long 
term of years, with a proviso that if the loan 
and interest be paid at a given day, the legal 
estate shall be re-conveyed to the mortgagor, 
or the mortgage-deed shall become void, or 
the term determine. In a mortgage of a 
freehold by demise, the mortgagor sometimes 
covenants that upon default he or his heirs 
will, at his or their own costs, do all lawful 
acts for confirming the term, or, if required, 
for conveying the reversion in fee to such 
person as the mortgagee, his executors, admi- 
nistrators, or as.signs, shall direct. 

When an owner in fee in possession mort- 
gages, the grant of the title-deeds should always 
be inserted in the mortgage-deed, and their 
custody handed over to the mortgagee, who 
would be postponed to a subsequent mortgagee, 
if his neglect to take them were so gross as to 
amount to evidence of a fraudulent intention. 
Perry Hei'rick v. Attwood (L. (7.), 27 L. J. 
Ch. 121. A first mortgagee can maintain an 
action of detinue against a second mortgagee, 
with whom the mortgagor had deposited the 
genuine conveyance to himself, having de- 
livered a forged one to the first mortgagee. 
See Newton v. Beck, 3 II. and N. 220. 

(2) Entails. The 3 & 4 Wm. IV. c. 74, 
s. 21, provides that the disposition by tenant- 
in-tail, by way of mortgage, or for any other 
limited purpose, shall, to the extent of the 
estate created, be an absolute bar in equity as 
well as at law, to all persons as against whom 
such disposition is by the act authorized to be 
made, notwithstanding any intention to the 
contrary, expressed or implied in the deed by 
which the disposition may be effected, pro- 
vided, that if the estate created by such dis- 
position shall be only an estate pur autre vie, 
or for years absolute or determinable, or if an 
interest, charge, lien, or incumbrance, should 
be created, without a term of years absolute 
or determinable, or any greater estate for 
securing or raising the same, such disposition 
should, in equity, be a bar only so far as may 
be necessary to give full effect to the mort- 
gage, or to such interest, lien, charge, or in- 
cumbrance, notwithstanding any intention to 
the contiury expressed or implied in the deed 


by which the disposition may be effected. The 
38tli section enactsj that a voidable estate 
created in fiivor of a purchaser or mortgagee 
for a valuable consideration sliall (so far as a 
subsequent assurance by the tenant-in-tail 
can operate under the provisions of the act) 
be confirmed by such assurance, excepting as 
against a purchaser not having express notice 
of the first assurance. 

(3) Copyholds. They are for the most part 
mortgaged by conditional surrender in the 
manor court by the mortgagor <b the mort- 
gagee and his heirs, to be void on payment of 
the loan with interest on a given day, pur- 
suant to a covenant to surrender contained in 
a deed, in Avhich the mortgagor covenants for 
title, payment of loan and interest, &q. The 
condition should be ent(?red on the rolls, and 
immediately followed by the surrender, that 
the true state of the title may appear on 
the manor-records. On performance of the 
condition, the mortgagor-surrenderor is in 
possession as of his old estate, without read- 
mission or fine, upon tlie conditional mort- 
gagee-surrenderee giving a warrant to the 
steward to vacate the surrender. In the 
absence of a special custom, the lord cannot 
compel a conditional suri’enderee to be ad- 
mitted, even after condition broken. If, how- 
ever, he be admitted, and the condition is 
broken, his estate is absolute; and upon pay- 
ing the mortgage debt, a rcadmisaion of the 
mortgagor will be necessary, and he then ac- 
quires a new estate. 

Whilst a mortgage transaction rests in cove- 
nant, if the mortgagee assign his equitable in- 
terest, and the mortgagor surrender to such 
assignee, the lord may bo compelled by man- 
damus to admit him on payment of a single fine. 

(4) Leaseholds. They are usually mort- 
gaged by underlease at a nominal rent, re- 
serving the last day of the origjnal term in 
tlie mortgagor, who covenants to pay the rent 
and perform the covenants contained in the 
lease. In this way the mortgagee avoids 
liability to the lessee’s covtmnts which run 
with the land. When a renewable lease is 
mortgaged, the mortgagor should be required 
to covenant that he will concur, at his own 
expense, in all lawful acts for obtaining its 
renewal, and that if he refuse, the mortgagee 
may renew and charge the estate with the 
expenses and interest. 

A mortgagee of a leasehold should see that 
the rent is paid, and the covenants of the 
are performed, otherwise he risks the loss of 
his security by the lessor entering upon the 
property, and determining the lease. 

A provision for fire-assurance is expedient 
in the mortgage of buildings, which may be 
effected either by the mortgagor in his’ own 
name, and then assigning it to the mortgagee, 
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or by the mortgagor in the mortgagee's name^ 
which dispenses with an assignment. 

(5) To raise portions under trust tei'ms. In 
providing for the raising of portions, it should 
be expressed when the portion shall vest, when 
it shall be iiayablc, and the rate of interest it 
shall carry after it becomes payable, and until 
it is raised. Provisoes should be inserted, 
that the trustees may, after the deaths of the 
life-tenants, or in their lifetime, if they shall 
direct, raise any part of the portion for ad- 
vancement •of a child, and shall after the 
deaths of the life-tenants, and until the portion 
is payable raise a stated sum for maintenance, 
not exceeding the amount of interest on the 
principal of the portion, and that the trustees 
shall not mortgage or sell until the portion 
becomes payable. The usual mode of raising 
the portion by mortgage is for the portionist 
to assign to the mortgagee hi^ share of the 
sum to be raised, giving the mortgagee a 
power of attorney to r<?ceivc it. If the term 
be reversionary, the life-tenant demises a pro- 
portionate part of the cst''.te to the mortgagee 
for 99 years, provided such tenant so long 
live, upon trust for him to receive the rents 
until default shall be made in payment of the 
interest, and then for the mortgagee to receive 
the rents and retain his interest. The trustees 
of the term assign a proportional part of the pre- 
mises comprised in the term to the mortgagee, 
with a proviso of redemption ei ther by the tenant 
for life, or the expectant, on payment of the 
loan for the portion and costs. The life- 
tenant, or, if the term be in possession, the 
remainder-man covenants for payment of tlie 
loan and interest, and for title. 

(G) lb pa^ debts by executors, by tnistees 
for sale, and under powers of charging. An 
executor may raise money required for the 
general purposes of the will by a mortgnge of 
the assets, provided the will do not direct a 
pcremptoiy sale. The mortgage-deed need 
not stfite that the loan is wanted for the pur- 
poses of the will, for in order to vitiate the 
seemity it must- be proved that the money 
was not for such purpose. The mortgagee is 
not bound to see to the application of his 
advance. If, however, the will name a par- 
ticular fund for the payment of debts, a mort- 
gagee should then inquire if such fund have 
been exhausted. 

(7) Advowsons. They should be mortgaged 
in fee with a power of sale, not, however, ex- 
ercisable during a vacancy, for they cannot 
produce any profit by presentment, nor can 
any value be put upon them in an account 
upon a redemption, so as to lessen the debt, 
since on a vacancy, the mortgagor, as actual 
owner, has the right of nomination, and can 
compel the mortgagee, as having the legal 
estate, to present ms nominee, although there 


may be an express agreement to the con- 
trary. 

(8) Rectories impropriate and tithes in lay 
hands. These may be mortgaged as any other 
species of realty. 

If a warrant of attorney be given by an 
incuimbent, and nothing appears therein neces- 
sarily leading to the conclusion that it was 
intended indirectly to create a charge on his 
living, it is valid, and the profits of the living 
may be taken under a judgment and sequestra- 
tion. The grant of an annuity with a warrant 
of attorney is the expedient resorted to for 
raising money. The 1 & 2 Viet. c. 106, pro- 
vides a form of mortgage of the glebe, times, 
rents, and profits of a benefice for building a 
fit residence for the parson. 

(9) I'lirnpike-tolls. Geo. IV. c. 

(10) Acts of Parliament frequently confer 
powers to charge property for manifold pur- 
poses, and the form of security is usually pro- 
vided. It is obvious then that the statute 
must not only be consulted, but followed in 
all its special provisions. As specimens, see 
6 & 7 Wm. IV. c. 71, ss. 77 & 78 ; 9 & 10 
Viet. c. 73, 8. 11 (Tithe Commutation); 8 & 9 
Viet. c. 5G; 9 & 10 Viet. c. 101 ; 11 Viet. 
c. 22 (Drainage); and 8 & 9 Viet. c. 118, 
s. 133 (Inclosure of Commons). 

It is usual for the act to indemnify a mort- 
gagee against the misapplication of his loan, but 
if it do not, he will be bound to sec that his 
money is applied to the purposes of the given 
act, although it be paid to the person appointed 
by the act to receive it. 

(11) Wife^s Property. When husband and 
wife mortgage the wife’s estate for his purposes, 
there is a resulting trust for her benefit, since 
her estate is considered as surety only for the 
debt. The wife or her heir is, therefore, 
entitled to redeem after the husband’s death, 
notwithstanding that the equity of redemption 
may be reserved to the husband and his heirs, 
or to the husband and wife, arid their heirs, 
unless a contrary intention be clearly ex- 
pressed. — Heather v. O'Neill', 2 De Gex. and 
J. 399. A simihir rule obtains in n mortgage 
of a wife’s chattels-real, her personal repre- 
sentative in case of her death being then 
entitled. The husband’s assets are liable to 
exonerate the wife’s estate from such charge. 

(12) Public Stock. This may be either the 
security for a debt or loan, or itself the subject 
of loan. 

The mortgagee of stock in possession may 
sell immediately after forfeiture, but where the 
stock is in reversion, he cannot dispose of it, 
until he has made it his own by foreclosure. 

A stock mortgage is made on the terms of 
securing a retransfer of the same amount of 
stock sold out, irrespective of the state of the 
funds at the time named for such retransfer. 
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(13) Fund in Court. When this is assigned, 
tlfe assignee should obtain a stop-order, by 
which he gams a priority oyer an assignee who 
has neglected to obtain one, and prevents the 
fund from being transferred to the assignor. 

(14) Chattels Personal. These are mort- 
gaged by assignment, and if the property I5e in 
the possession of others, notice should be forth- 
with given to them, in order to preserve the 
priority of the chaise. If it be a policy of 
assurance, notice should be given to the assu- 
rance-office. 

(15) Ships. See 17 & 18 Viet. c. 104. 

(16) Freight. The reward for carrying 
goods over the sea if in a charter-party may 
be assigned independently of the sliip, and is 
not within the Kegistry Acts. 

(17) Building Societies, Stone on Bene- 
fit Building Societies. 

(18) Factors may pledge goods consigned to 
them pursuant to 4 Geo. IV. c. 83 ; amended 
by 6 Geo. IV. c. 94. 

(19) Policies of Life Assurance. These are 
not safe securities, as the mortgagee will have 
to pay the annual premium if not paid by the 
mortgagor, unless he can resort to a fund for 
this purpose. A life-policy is frequently given 
by way of collateral security. Notice of an 
assignment of a policy should be given to the 
insurance office as a protection against bank- 
ruptcy, but where a policy is effected in the 
mortg^ee’s name, notice is unnecessary, as 
there is no assignment of it, but only a cove- 
nant by the mortgagor to pay the premiums. 

(20) Debts. A person lending money on 
the assignment of a debt should be careful to 
ascertain from the debtor whether he owes such 
a debt, so as to avoid any after-dispute ; to pro- 
tect himself by an express provision in the 
mortgage-assignment from being obliged to sue 
for the debt, since in its absence he would be 
liable for any loss occasioned by his delay to 
enforce the payment of the debt ; to take, when 
the debt is recoverable at laWy a power of 
attorney to sue in the assignor-mortgagor’s 
name ; and to give to the debtor prompt notice 
of such assignment, in order that he may be 
estopped from paying the debt to any other per- 
son, and also protecting his security from the 
conseq^uences of the mortgagor’s bankruptcy. — 
Consult Powell or Coote on Mortgages. 

Mor^^dO, he that takes or receives a 
mortgage. 

Mortgagor, or Mortgager, he that gives a 
mortgage. 

Mora [^x.], open murder, answering ex- 
actly to the French assassinat or muerte de 
guet-apens. 

Morthlaga, a murderer. 

Morthlage, murder. 

Mortification, a sort of mortmain . — Scotch 

term. 


Mortis oansfi donatio. See Donatio mor- 
tis causA. 

Mortmain ffr. morty Fr., dead, and mainy 
hand], such a state of possession of land as 
makes it inalienable ; whence it is said to 
in a dead hand — in a hand that oanuot shift 
away the property. Lands in mortmain are a 
dead weight upon commerce. 

By several old statutes, alienation of lands 
and tenements in mortmain, i. e. to religious 
and other corporations, which were supposed 
to hold them in a dead or unserviceable hand, 
were prohibited under pain of forfeiture to the 
lord, the fruits of whose feudal seignory (the 
great hinge of government in those days) were 
thus impaired. But by the concurrent consent 
of the immediate and all other subordinate lords, 
with that of the lord paramount, i. e. the king, 
this forfeiture might be dispensed with. And 
the 7 & 8 Wm. III. c. 37, made a license from 
the Crown a sufficient dispensation in all such 
cases. See Step. Com. i. 362, 459, 465 ; iii. 136, 
193 ; iv. 588, 604 ; and Charitable uses. 

Mortmain, Statute of, or de religiosis, 7 
Edw. I. Its object was to aid in enforcing the 
provisions of the Great Charter on the subject of 
alienation to religious societies, and to carry that 
restriction somewhat furth^. — 2 ReeveSy 154. 

Mortpay, dead pay ; payment not made. 

Mortuary, a burial place ; a gift left by a 
man at his death to liis pariidi church, for the 
recompense of his personal tithes and offbrings 
not duly paid in his lifetime. Also, a kin^ of 
ecclesiastical heriot, being a customary gift 
claimed by and due to tlie minister in very 
many parishes, on the death of his parishioners. 
Like lay heriots, they were originally only 
voluntary be(j[uests to the church. It was 
usual in ancient times to bring the mortuary 
to church along with the corpse when it was 
brought to be buried, and thence it is some- 
times called a corpse-present. In the laws of 
Canute it was called soul-scoty or saule-sceat, 
which signifies pecunia sepulchraliSy or sgm- 
holum animm. The lord must have the best 
good left him as a heriot ; and the church the 
second best as a mortuary. 

The variety of* customs with regard to mor- 
tuaries, giving frequently a handle to exactions 
on the one side, and frauds or expensive liti- 
gations on the other, it was thought proper, by 
statute 21 Hen. VIII. c. 6, to reduce them to 
some kind of certainty. For this purpose it is 
enacted that all mortuaries or coirse-presents 
to parsons of any parish shall be taken in the 
following manner, unless where, by custom^ 
less or none at all is due, viz. : for every pear- 
son who does not leave goods to the vsdue of 
ten marks, nothing; for every person wfio 
leaves goods to the value of ten marks and 
under 80/., 3s. 4d. ; if above 80/. and under 
40/., 6s, 8d. ; if above 40/., of what value 
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soever they may be, 10s. and no more. And 
no mortuary shall, throughout the kingdom, be 
paidl for the death of any feme covert^ or child, 
or any one of full age, that is not a house- 
keeper, nor for any wayfaring man, whose 
mortuary shall be paid in the parish to which 
he belongs. — 2 JiL Com, 427 ; 4 Heeves^ 207. 

It has been sometimes used in a civil as well 
as in an ecclesiastical sense, and applied to a 
payment to the lord of the fee. — Paroch, Antiq, 
470. 

Mortuum vadium, a dead pledge or mort- 
gage. See Mortgage. 

Mortuus est [Lat.] (he is dead). 

Mos retinendus est Jidelissimce vetustatis.'-^ 
4 Co. 78. — (A custom of the truest antiquity 
is to be retained.) 

Mote, a meeting, an assembly, used in com- 
position as hurgmote^ folkmotCy &c. See Gemot. 

Mote-bell, the bell which was used by the 
Saxons to summon people to the court. 

Moteer, a customary service or payment at 
the mote or court of the lord, from which some 
were exempted by charter or privilege. 

Mother-ohurcn [primaria ecclesiay Lat.], 
the parish church. , 

Motherly, a custom of visiting parents on 
Midlent Sunday. * 

Mother-in-law, the mother of one’s wife or 
husband. 

Motibilis, one that may be moved or dis- 
placed ; also, a vagrant, — Fleta^ 1. 5, c. vi. 

Motion, an occasional application to a court 
of law or equity, by the parties or their counsel, 
in order to obtain some rule or order, which 
becomes necessary either in the progress of a 
cause, or summarily and wholly unconnected 
with plenary proceedings. As to motions in 
Chancery, see Smi. Ch. Pr. 140; and as to 
motions at Common Law, see 2 Chit. Arch. 
Prac. by Pren. 1564. 

There are three kinds of motions in Chan- 
cery : (1) As of course, which seek an order 
grantable without hearing both sides ; (2) 

Special, for an order grantable only upon dis- 
cretion, subdivided into (a) ex parte and (b) 
upon notice duly served upon the other liti- 
gants ; and (8) Appeal, whidh is made to the 
Court of Appeal when a dissatisfied party seeks 
to discharge or vary an order pronounced upon 
motion by the Master of the Kolls, or one of 
the three Vice-Chancellors. 

In Parliament and other public assemblies, 
the proposing of any matter for consideration. 

Movables [some write this word moveable, 
but there is no necessity for retaining the e any 
more than in immovable, where Dr. Johnson 
himself omits it], goods, furniture, personalty. 

Moult, a mow of com or hay. 

Mulal^, a pearson bom of one white and one 
black parent. 

Muioty A fine of money or a penalty* 


4 

Mnli^ (1) a woman ; (2) a virgin ; (8) a 
wife. — 1 Inst. 248. « 

Mnlier paiand, when a man has a bastard 
son, and afterwards marries the mother, and by 
her has also a legitimate soin, the elder son is 
bastard eigne, and the younger son is mulier 
puisihe. 

Mulieratus, a legitimate son. — Glanv. 

Mulieres ad probationem states hominis ad- 
mitti non debent. — Co. Litt. 6. — (Wonien ought 
not to be admitted to proof of the state of a 
man.) 

Mulierty, lawful issue, because begotten 
e muliere (of a wife) and not ex concubind. 

Mullones foeni, cocks or ricks of hay. 

Mulmutin laws. See Molmutian laws. 

Mulneda, a place to build a water-mill. — 
Mon. ii. 284. 

Malta, or Multura, Episcopi, a fine or final 
satisfaction, anciently given to the king by the 
bishops^ that they might have power to make 
their wills ; and that they might have the pro- 
bate of other men’s wills, and the granting of 
administrations. — 2 Inst. 291. 

Multa cqnceduntur per obliqvum, quee non 
conceduntur de directo. — 6 Co. 47. — (Many 
things are obliquely conceded which are not 
conceded directly.) 

Multa ignoramus quee nobis non laterent si 
veteinxm lectio nobis fuit familiaris. — 10 Co, 78. 
(We are ignorant of many things which would 
not be hidden from us if the reading of old 
authors was familiar to us.) 

Mtdta in jure comrnuni contra rationem dis^ 
putandi, pro comrnuni ulilitate, introducta sunt. 
Co. Litt. 70. — (Many things contrary to the 
rule of argument are introduced into the com- 
mon law for common utility.) 

Multa multo exercitatione facilius quam re- 
gulis percipies. — 4 Inst. 50. — (You will per- 
ceive many things more easily by practice than 
by rules.) ^ 

Multa non vetat lex, quee tamen taeit^ dam- 
navit. — (The law forbids not many things 
which yet it has silently condemned.) 

Multa transeunt cum universitate quee non 
per se transeunt. — Co. Litt. 12. — (Many things 
pass in the whole, which do not pass by them- 
selves.) 

Multifarious, having difierent respects or 
great diversity in itself. 

Multifariousness in a bill in equity, is im- 
properly joining in one bill distinct anid inde- 
pendent matters, and thereby confounding 
them ; .as, for example, the uniting in one bill 
of several matters perfectly distinct and uncon- 
nected, against one defendant, or the demand 
of several matters of a distinct and independent 
nature against several defenih^nts^ip the same 
bill. In strictness of ‘lahgtliii;ei ft Would be 
more correct to call it a misjoinder where dif- 
ferent and distinct chums are mi^ed in the 




sftme bill against tbe same defilbdant. Multi- 
^riousness as to one defendant constitutes no 
necessary ground of objection by the other 
defendants ; for a bill may be multifarious as 
to one defendant, and not as to the rest. What 
is more familiarly understood by the term 
multi fario^isness, as applied to a biU, is where 
a party is able to say he is made a defen2b,nt 
ujK)!! a record, with alarge portion of which, and 
of the case made by which, he has no connection 
whatever. But to lay down any rule, applicable 
universally, or to say what constitutes multi- 
fariousness as an abstract proposition, is, upon 
the authorities, utterly impossible. 

Although a bill is ordinarily open to objec- 
tion for multifariousness which contains two 
distinct subjects, wholly disconncctcid with each 
other ; yet, if one of them be clearly without 
the jurisdiction of a court of equity for redress, 
it seems that the court will treat the bill tis if 
it were single, and proceed with the other 
matter, over which it has jurisdiction, as if it 
constituted the whole and sole object of the 
bill. And a bill is not to be treated as multi- 
farious because it joins two good causes of 
complaint, growing out of the same transaction, 
where all the defendants are interested in the 
siime claim of right, and where the relief asked 
for, in relation to each, is of the same general 
character. 

The objection to multifariousncss is usually 
taken by demurrer, and if not so taken, and 
the cause goes on to hearing, the objection will 
not then always be fatal to the suit. But should 
the bill be artfully framed, so that from that, 
or from some other cause, the objection does 
not appear on the face of the bill, the defendant 
may take advantage thereof by setting forth 
the special matter by a plea. — Story^s HJq, 
Plead. 224. 

At common law, it has been laid down in 
numerous modern cases, that a replication cannot 
be objected to as multifarious, if the facts stated 
in the plea, though they are several, constitute 
one ground of defence; for that the rule of 
pleading is not that the issue must be joined 
on a single fact, but on a single point of de- 
fence. But it is a matter of no little difficulty 
to ascertain whether several facts which go 
towards tlie constituting of a defence are so 
connected as to form one complete point of 
defence, so as to admit of the application of thils 
rule. See the cases collected in 2 SafMd. Pep. 
by WilliamSy 295 c. 

Multi multay nenio mmia novit. — 4 Inst. 348. 
(Many men have known many things; no one 
has known everything.) 

MnltipaTtite [fr. mnltus, Lat., many, and 
parSf a part], divided into several parts. 

Multiple poindii^) a double distress, in 
Scotch law, which gives name to an action 
that may be brought by a person possessed of 


money or effects liable to claims from difi^rent 
claimants. Thus, where the rents of an estate 
are claimed by different persons, the tenant 
may raise an action of multiple poinding, call- 
ing the different, parties to ^pute their pre- 
ferences, and to have it proved that the tenant 
is liable once, and in a single payment only, — 
Scotch term. 

Multiplex et indistinctum parit eonjusionetn ; 
et quoBstiones quo simplicioreSf eo lucidhrea*^ 
Hob. 335. — (Multiplicity and indisdnetness 
produce confusion; and questions, the more 
simple they are, the more lucid.) 

Multiplicatd transgressions crescat poenrn m- 
Jlictio. — 2 Inst. 479.— (Let infliction of punilh* 
ment increase with multiplied crime.) 

Multiplicity, more than one of the sam# 
kind. 

A bill in equity may be objectionable Tor 
an undue divisibility or splitting up of a single 
cause of suit, and thus multiplying subjechl of 
litigation. Equity discourages unreasonable 
litigation ; it will not, therefore, permit a’ bill 
to be brought for a part of a matter only, where 
the whole is the proper subject of one suit. 
Upon a somewhat analogous ground, if an an- 
cestor have made two mortgages, the heir will 
not be allowed to redeem one without the other ; 
for in such a case, the equky of the heir, like 
that of the ancestor, is to redeem the whole or 
neither. The objection may be taken by way 
of plea ; for it is against the whole policy of 
courts of equity to encourage multiplicity of 
suits. — Story^s Eq. Plead. 234. 

It is a rule of pleading, at common law, that 
where a subject comprehends multiplicity of 
matter, there, in order to avoid prolixity, general 
pleading is allowable. — 2 Sound. Pep. 410. 

Multitude, an assembly of ten or more per- 
sons. 

Multitudifiem decern faciunt. — Co. Litt. 247. 
(Ten make a multitude.) 

Multitudo errantium non parit eiTori patrO” 
cinium . — 11 Co. 75. — (The multitude of those 
who err gives no excuse to error.) 

Multitudo imperitomm perdit curiam. -^ 2 
Inst. 219. — (A multitude of "ignorant persons, 
destroys a court.) 

Multo, a wether sheep. — Old Peoords. 

Multo fortiori. See A fortiori. 

Multo utilius est pauca idowa • ejUunderey 
quam multis inutilibus homines gravari.~-^ Ca. 

20. — (It is more useful to pour forth a few 
useful things than to oppress men with many; 
useless things.) * 

Multure [fr. moulturey Fr. ; fr. molo, 
grind], a grist or grinding ; the com grouigg^^ 
also the toll or fee due for grinding. 

In Scotch law, a certain stipulated qUautiily 
of meal given as payment to the {wopiietik or 
tackman of a niUl for grindinff IhfericaoM — 
Encyc. Lond. 
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Mundi peace, whence mundbryc^ a breach of 
the peace. 

Mundbyrd, a receiving into favor and pro- 
tection. 

Mimerat portions of lands distributed to 
tenants, and revocable at the lord’s will under 
our early feudal system. 

Municipal [fr. mvnidpalis^ Lat. of munas^ 
office, and capioy I take, or hold], belonging to 
a corporation. 

Municipal Corporation Act, 5 & 6 Wm. IV. 

c. 76 , by which the corporate towns or boroughs 
enumerated in the schedules A and B annexed 
thereto (comprising, with the exception of 
London, and a few other places, the whole of 
those in England and Wales), are placed under 
one uniform plan of constitution thereby newly 
devised. 

The definition of a burgess in the boroughs 
comprised in the act (that is, a burgess entitled 
to such new rights as the act for the first time 
confers upon tliese boroughs) is a male person 
of fiill age, hot an alien, nor having received, 
within the last twelvemonths, parochial relief, 
or alms or pfension, or charitable allowance from 
the charitable trustees of the borough, who, on 
the last day of August in any yetir, shall have 
occupied any house, warehouse, comiting-house, 
or shop, within tha borough during that year, 
and the whole of the two preceding years ; and 
during such occupation sliall also have been an 
inhabitant householder within the borough, or 
within seven miles thereof, and shall, during 
such time, have been rated in respect of such 
premises to all rates for relief of the poor, and 
have paid all such rates, and all borough rates, 
in respect of tho same premises, except those 
payable for the last six calendar nionths ; and 
shall be duly enrolled in that year as a burgess 
on the burgess-roll. But when the premises 
come to the party by descent, marriage, mar- 
riage settlement, devise, or promotion to any 
benefice or ofiicc, he is entitled to reckon the 
occupancy and rating of the person from whom 
they were so derived. 

It is further provided, that in every borough 
there shall be elected, annually, a mayor, and 
periodically, a certain number of aldermen, and 
of councillors, who, together, shall constitute 
the council of the borough ; that they shall be 
respectively chosen from among persons on, or 
entitled to be on, the burgess list, and other- 
wise qualified as in the act described ; that the 
.gowcillors shall be elected by the burgesses, 
l^j^^fll^athe maybr and aldermen by the council ; 
that the council shall meet once a quarter (and 
pftener, if due notice be given) for transaction 
of the general business of the borough, and 
make their decisions according to the majority 
uf the members present (if those present amount 
to one-third of the whole), and that the mayor 
or other member presiding in his absence, shall 


have a castings^vote ; that at any meeting at 
which two-thirds at least of the whole shall 
attend, the council may make bye-laws for the 
good rule and government of the borough, for 
the prevention and suppression of nuisances, 
and for the imposition of fines on persons in 
that behalf offending ; that the burgesses shall 
annually elect from among those qualified to be 
councillors, two auditors and two assessors; 
the former to audit the accounts of the borough, 
the latter to assist in revising the burgess list ; 
and that the council also may appoint a town 
clerk and a treasurer (neither of whom is to be 
a member of the council), and such other offi- 
cers as have been usual, or shall be necessary, 
and shfdl be empowered to fix their salaiies ; 
and if the borough have a separate court of 
quarter sessions, shall also appoint a coroner 
and a clerk of the peace. 

The council of any borough which is desirous 
that a separate court of quarter sessions sliould 
be holden there, may petition the Crown for 
that purpose, and if the application be gi’antcd, 
the Crown shall appoint a recorder, who shall 
be sole judge of such court of quarter sessions, 
as also of the court of record for civil actions, 
if there be any, and if it be not regulated by 
any local Act of Parliament, and no barrister 
of five years’ standing siit therein when the act 
passed. 

To certain boroughs, and to such otliers as 
may petition for it, the Crown may also grant 
a commission of the peace, and nominate such 
persons to be justices as it shall think proper ; 
and the mayor and recorder arc respectively 
justices of the peace, ex officio. 

It is provided, subject however to certain 
exceptions, that the council shall not sell or 
mortgage the land or public stock of the bo- 
rough, or demise them for more than a certain 
term ; and that the rents, profits, and interest 
of all corporate property shall be paid to the 
treasurer, and carried to the account of the 
borough fund, which, after discharging debts, 
shall be applied to the payment of salaries, the 
expenses connected with the coiporate elections, 
prosecutions, gaols, and maintenance of of- 
fenders, and other public purposes; tliat the 
surplus (if any) shall be expended for tlie 
public benefit of the inhabitants, and the defi- 
ciency (if any) made up by a rate ; and that 
%e accounts shall be at all times open to in- 
spection and regularly audited and printed for 
the use of the rate-payers, and submitted to 
the Secretary of State, and laid before both 
Houses of Parliament. 

This act distinguishes between the rights 
newly conferred by it and the former rights 
of the corporators, with regard to the corporate 
property, and as to yotiiig at parliamentary 
elections; both which former rights are ex- 
2>rea8ly reserved ; it being provided that every 
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inhabitant, and every person Ibdmitted a free- 
man or burgess, and the wife, or widow, or son, 
or daughter of any freeman or burgess,* and 
every apprentice, shall enjoy the same share 
and benefit of the lands and public stock of the 
borough as he might have enjoyed in case the 
act had not been passed ; subject to the limita- 
tion, however, that the total amount to be 
divided among such persons shall not exceed 
the surplus which shall remain after payment 
of the expenses, by the act charged upon the 
borough fund. And that every person who,, 
if the act had not been passed, would have 
enjoyed as a burgess or freeman, or might 
thereafter have acejuired in respect of birth or 
servitude, the right of voting in the election of 
members of Parliament, shall be entitled to 
enjoy or acquire such right of voting as fully 
as he might in that case have done. And the 
town clerk of every borough is to make out a 
list (to be called the freeman’s list) of all per- 
sons admitted burgesses or freemen, for the 
purpose of such reserved rights as aforesaid, 
as distinguished from the burgesses newly 
created by the act, and entitled to the rights 
which it newly confers. 

No person shall in future be a burgess or 
freeman by gift or purcha.se ; the effect of 
which is to leave no other title in force, as 
regards the right to bo placed on tlie freeman’s 
roll, but those of birth, marriage, and servitude 
as an apprentice. It abolishes (though witli a 
reservation of the rights of the then existing 
claimants) the exemptions that had been ordi- 
narily claimed by burgesses, inhabitants, or 
the like, for such tolls or dues as are levied to 
the use of the body corporate. 

In divers boroughs a custom had prevailed, 
and bye-laws had been made, that no person 
not being free of the borough or of certain 
guilds, mysteries, or trading comj)anies therein, 
should keep a shop for merchandise, or use 
certain trades or occupations for gain within 
the same, and the act provides that every per- 
son may in future keep any shop, and iise any 
lawful trade and occupation therein, any Such 
custom or bye-laws notwithstanding. 8ee 20 
& 21 Viet. c. 60; 22 Viet, c. 35 ; and 23 Viet. 
c. 16. 

Municipal law, that which pertains solely 
to the citizens and inhabitants of a state, and 
is thus distinguished from political law, com- 
mercial law, and the law of nations. 

It is now, however, more, usually applied to 
the customary laws that obtain in any particular 
city or province, and which have no authority 
in neighboring places. 

Muniment [fr. munio, Lat., to fortify], sup- 
port, defence, record; writing upon which claims 
and rights are founded and depend ; evidences, 
chartei-s. 

Muniment-house, or Muniment-room, a 


house or room of strength, in cathedrals, colle- 
giate churches, castles, colleges, public* build- 
ings, &c., purposely made for keeping deeds, 
charters, writings, <fec. 

Munitions of wnr. As to patents for their 
inventions to be kept searet, see 22 Viet. c. 13. 

Murage [fr. muru»f Lat., a wall], money 
paid to keep walls in repair. 

Muratio, a town or borough surrounded 
with walls. 

Murder [fr. mortAor, Sax. ; m«r- 

dtvmy law Lat. The etymology requires that it 
should be written, as it anciently often was, 
murther ; but of late the word itself has com- 
monly, and its derivatives have universalfy, 
been written with d. — Dr. Johnson. The ety- 
mology of the Saxon morth^ whence morthOVf 
and of the M. Gothic maurthr^ require murther ; 
but murder has the authority of the Su. Gothic 
mord. the Teutonic moord. and the old French 
murdre. — Todd\ the act of killing a man un- 
lawfully or criminally. 

The legal definition of murder is when a 
person of sound memory and discretion unlaw- 
fully kills any reasonable creature with malice 
albrethonght, either express or implied. 

( 1 ) The person committing the olFence must 
be of soimd memory and discretion, for iniants 
and insane people arc incdi;)ablc of committing 
any crime, unless they ekince a consciorisness 
of doing wrong, and a discernment between 
good and evil. See Mental alienation. 

(2) It must be an unlawftil killing by any 
means which superinduces death within a 
year and a day after the cause of death admi- 
nistered. 

(3) The person killed must be a reasonable 
creature in being, and under the Queen’s 
jience. 

(4) The killing must be with malice afore- 
thought. ' 

Every person convicted of murder shall 
suffer death as a felon. — 24 & 25 Viet. c. 100, 
s. 1. 

Murderment, murder. Obsolete. 

Murdre, any kind of concealment, or stifling. 

Murdrum, the secret killing of another, also 
the amerciament to which the vill wherein it 
was committed, or, if that were too poor, the 
whole hundred was liable. 

As to the rates of compensation for murder 
amongst, the Anglo-Saxons, see 2 Hall. M, A, 
p. 275. 

Muromm operatio, the service of work and 
labor done by inhabitants and adjoining tenimta 
in building or repairing the walls of a city or" 
castle ; their personal service was commuted 
into murage. ' ■ 

Murthlaoh. See Mortlage. 

Mussa, a moss or marsh ground v hr si . ^dace 
where sedges grow; a place overrun with moss. 
Cowel. . 
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Kllstor>book« a book in which the forces are 
registeri^. 

Hnstet-xnastery one who superintends the 
muster to prevent frauds. 

Muftter-rolli a register of forces. 

Muta-canuin, a kennel of hounds, one of 
the mortuaries to which the Crown was en- 
titled at a bishop’s or abbot’s decease. — 2 Z?/. 
Com. 426. 

Mutilation, deprivation of a limb or any 
essential part. See Mayhem. 

Mutiny Act, a statute annually passed ‘ to 
punisli mutiny and desertion, and lor the better 
payment of the army and their quarters.’ It 
regulates the manner in which they are to be 
dispersed among the several innkeepers and 
victuallers through the kingdom, and esta- 
blishes a law martial for their government. By 
it, besides other things comprised in the 
articles of war, enumerated and enforced in 
this act,* it is enacted that if any officer or sol- 
dier shall excite or form any mutiny, or, know- 
ing of it, shall not give notice to tlie commanding 
officer, or shall desert or enlist in any other 
regiment, or sleep upon his post, or leave it be- 
fore he is relieved, or hold correspondence with 
a rebel or an enemy, or strike or use. violence 
to his superior officer, or sliall disobey his law- 
ful commands, such cfTender shall suffer such 
punishment as a court-martial shall inflict, 
though it extend to death itself. 

The first of these acts was passed on the 12 th 
April, 1689. See 26 & 27 Viet. c. 8. 

Mutseddey, Mutseddee, intent upon ; also 
writer, accountant, or secretary. — Indian. 

Mutual, I’eciprocfil, each acting in retuni, or 
in correspondence to the other. 

Mutual debts, money due on both sides be- 
tween two persons. 

Mutual promises, concurrent considera- 
tions, which will support each other, unless 
one or the other be void ; in which case, there 
being no consideration on the one side, no con- 
ll^ct can arise. But if the promise on one 
side be only voidable, as in consideration of 
money given, or of a promise by an iniant, it 
is sufficient. 

Mutual promises, however, to bo obligatory, 
must be made simultaneously. If they be made 
at different times on the same day, they will not 
be a good consideration for each other, because 
of the want of reciprocity of obligation at the 
moment the contract is made. — Story on Con- 
tracts, 81. 

Mutual testament, wills made by two per- 
sona who leave their effects reciprocally to the 
survivor. 

Mutuality, reciprocation; an acting in return. 

Mutuation, the act of borrowing. 

MutuatUS, having borrowed. 

Mutuo, to borrow or lend. 

silent, not having anything to say. 


Standing mute is when a person, being ar- 
raigned, eitlier cannot speak, or refuses to 
answ^ or plead. Kegularly, a prisoner is said 
to stand mute when, being arraigned, he either 
(1) makes no answer at all, or (2) answers 
foreign to the purpose, or with such matter as 
is not^allowable, and will not answer otherwise, 
or (3) having pleaded not guilty, refuses to put 
himself upon the country. — 2 Hale, P. (7. 816. 
By 7 & 8 Geo. IV. c. 28, s. 1 , he shall by the 
plea of not guilty, without any farther form, be 
deemed to have put himself upon thecoimtry for 
trial, and the court shall order a jury for the 
trial of such person accordingly. 

By 7 & 8 Geo. IV. c. 28, s. 2, it is enacted, 
that if any person, being arraigned upon or 
chai’ged with any indictment or information for 
treason, felony, piracy, or misdemeanor, shall 
stand mute of malice, or will not answer di- 
rectly to the indictment of information, in 
every such case it shall be lawful for the court, 
if it shall so think fit, to order the proper 
officer to enter a plea of ‘ not guilty ’ on behalf 
of such person ; and the plea so entered shall 
have the same force and effect as if such person 
had actually pleaded the same. When there is 
reason to doubt whether the prisoner is sane, 
a jury should be charged to inquire whether 
he be sane or not; which jury fnay consist of 
any twelve persons who may happen to be pre- 
sent, and upon this issue the question will be 
whether he has intellect enough to plead, and 
to comprehend the course of the proceedings. 
If they find the affirmative, the plea of ‘not 
guilty ’ may be entered, and the trial will pro- 
ceed ; but if the negative, the 39 & 40 Geo. 
III. c. 94, s. 2, provides that insane persons in- 
dicted for any offence, and on their arraignment 
found to be insane by a jury lawfully im- 
panelled for that purpose, so that they cannot 
be tried upon the indictment, shall be ordered 
by the court to be kept in strict custody till the 
royal pleasure be known. 

To advise a prisoner to stand mute is a high 
misprision, a contempt of the court, and pu- 
nishable by fine and imprisonment. 

Mutus et surdus {dumb and deaf). 

Mutuum, a loan, whereby the absolute pro- 
perty in the thing lent passes to the borrower, 
it being for consumption, and he being bound 
to restore, not the same thing, but other things 
of the same kind. Thus, if corn, wine, money, 
or any other thing which is not intended to be 
returned, but only an equivalent in kind, is 
lost or destroyed by accident, it is the loss of 
the borrower ; for it is his property,* and he 
must restore the eqiiivalent in kind ; the maxim 
— ejus est periculum, cujus est dominium—- 
applying to such cases. 

In a mutuum the property passes immediately 
from the mutuant or lender to the mutuary 
or borrower, and the identical thiu^ lent can- 
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not be recovered or redemanded. — t/ones on 
Bailm, 64. 

H3ni8ter-lia]ii [eccUsias mansw, Lat.], mo- 
nastic habitation; perhaps the part of a mo- 
nastery set apart for purposes of hospitality, 
or as a sanctuary for criminals. — Anc. Inst. 
Eng. . 

Myste]^, an art, trade, or occupation. 

Mytaoism [fi*. ftvTaKi<rf*6cf Gk.J, in rhetoric^ 
the too frequent use of the letter M. — Encgc. 
Lond, 


N. 

Naam [fr. nam, Sax., to takej, the attaching 
or taking of one's movable goods. — Termes de 
la Ley. 

Nab [fr. nappa^ Swed.], to catch unex- 
pectedly; to seize without warning. — Eneyc. 
Lond. 

Nabob, Nawab, very great deputy, vice- 
g(*rerit, the governor of a province under the 
Mogul government. — Indian. 

Naib, a deputy. — Ibid. 

Naib, Nazum, deputy of the governor. 

NaU, a measure of two inches and a 
quarter. ^ 

Nam, distress; seizure. — Anc. Inst. Eng. 

Namation, the act of distraining or taking a 
distress. In Scotland it is particularly used 
for impounding. 

Name [fr. namOy Goth. ; nama^ Sax. ; ncrcm, 
Dut.], the discriminative appellation of an in- 
dividual. 

Proper names are either christian-namcs, as 
being given at baptism, or surnames^ from the 
sire or lather. — 4 Rep. 170. 

Namium, a distress. 

Naminm vetitum, an unjust hiking of the 
cattle of another and driving them to an 
unlawful place, pretending damage done by 
them. 

Nantes, Edict of^ made by Hen. IV. of 
France, and revoked by Louis XIV., Oct. 2, 
1685. 

Narr [abbrev. of narratioy Lat.J, a declara- 
tion in an action. 

Narratio, a count. 

Narrator, a pleader or reporter. 

Narrow seas, those running between two 
coasts not far apart. The term is usually ap- 
plied to the English Channel. 

Natale, the state and condition of a man. 

Nathwyte. See Lairwite. 

Nation, a people distinguished from another 
people, generally by their language, origin, on 
government ; an assembly of men of free 
condition, as distinguished from a family of 
slaves; 

National cihliroll, the Protestant church of 


England, of which the sovereign is the head 
and supreme governor.— 26 Hen. VI U. c. 1 ; 

1 Eliz. c. 1. 

National Debt, the money owing by go- 
vernment to some of the public, the interest of 
which is paid out of the taxes raised by the 
whole of the public. See Funds. 

Nations, Law of. See Inx£BKational Law. 
The principal offences against the law of na- 
tions are : (1) Violations of safe conducts. 
(2) Infringement of the rights of ambassadors ; 
and (3) Piracy. 

Nativi conventionarii, villeins or bondmeh 

by contract or agreement. 

Nativi de stipite, villeins or bondmen 

birth or stock. 

Nativitas [fr. neifty^ the servitude, bond- 
age, or villeinage of women. — Leg. Wm. 1. 

Nativo habendo, a ivrit that lay to a sheriff 
from a lord who claimed inheritance in any 
villein, when his villein had absconded, for the 
apprehending and restoring him to such lord. 
It was ill the nature of a writ of right to reco- 
ver inheritance in a villein ; upon which the 
lord pursued his plaint, and declared there- 
upon, and the villein made his defence, so that 
the question of freedom was tried and deter- 
mined. — F. N. B. 77. ^ 

Nativus, a servant born. — Spelm. 

Natura appetit perfectuni ; ita et lex.—Hob* 
144. — (Nature' desires perfection; so also 
law.) 

Natura non facit saltum ; ita, nec lex.-^Co. 
Litt. 238. — (Nature takes no leap ; so neither 
does law.) 

Natura non facit vacuum, nec lex super- 
vacuum. — Co. Litt. 79. — (Nature makes no 
vacuum ; law no supervacuura.) 

Natures vis maxima ; natura his maxima.-— 

2 Inst. 564. — (The force of ^nature is greatest ; 
nature is doubly greatest.) 

Nsttural affection, that love which one has 
for his kindred. It is held to be a good con- 
sideration. See Consideration ; Covenant to 

STAND SEISED. 

Natural allegiance, that perpetual attach- 
ment wliich is due from all natural-born sub- 
jects to their sovereign; it differs from local 
allegiance, wdiich is temporary only, being due 
from an alien or stranger born for so long 
a time as he continues within the sovereign’s 
dominions and protection. — Fost. 184. 

Natural-bom subjects, those that are 
born within the dominions of tJie Crown of 
England, i. e. witliin the allegiance of the sove- 
reign. 

Natural children. A natural or illegit^ate 
child is one who comes under any of the, five 
following categories; (1) A child, of a 
-woman, not actually married at the tl^e of its 
birth ; or (2) of a wife under sucht circum- 
stances that her husband cannot be its father ; 
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or (3)i of a husband and wife, whose marri^e 
has been judicially declared null and void, 
which illegitimatises their previously^ lawful 
issue {Co, Liu, 335) ; or (4) of a widow so 
long after her husband’s decease, as to render 
it absolutely impossible for it to be a child be- 
gotten by nim; or (5) of a man and w’oman 
who have gone through the ceremony of mar- 
riage, although one or both of them is incapable 
of contracting it, whose pretended marriage is 
utterly void. 

The only natural obligation which the law 
imposes uix)n the parents of natural children is 
their maintenance. See 7 & 8 Feci. c. 101, and 
8 Viet, c. 10. 

Natural equity. See Equity. 

Natural infancy, a period of non-responsible 
life, which ends wdth the seventh year of a per- 
son’s age. 

Natural liberty. See Liberh'. 

Natural obligations, duties which have a 
definite object, but are not subject to any 
legal necessity. 

Natural persons, such as we are formed by 
the Deity, as distinguished from artificial per- 
sons or . corporations, formed by human laws, 
for purposes of society and government. 

Natural rights, those relating to life and 
liberty. * 

Naturale est quj.(llibet dissolvi eo inodo quo 
ligatttr.—~Jenk. Cent. 66. — (It is natural for a 
thing to be unbound in the same way in which 
it was bound.) 

Naturalization, the act of investing aliens 
with the privileges of native subjects, which 
can only be effected either (1) by Act of Parlia- 
ment, or (2) by certificate of a Secretary of 
Sbite, by virtue of 7 & 8 Viet. c. 66. The 
act of iiaturalissation has a reti-ospective effect, 
in which it diftess from mere denization. 
Thus, if a man be naturalized by Act of Par- 
liament, his son born previously may inherit. 
No naturalization bill can be received in either 
house of Parliament without a clause di.sjibling 
the person from obtaining any immunity in 
trade thereby in any foreign country, unless 
he shall have resided in Britain tor seven years 
next after th‘e commencement of the session in 
w'hich he is naturalized. See 7 & 8 Viet. c. 66, 
8. 2. These provisions, however, have been 
usually dispensed with by special Acts of Par- 
liament previous to bills of naturalization of 
foreign princes and jDeraons distinguished for 
their rank or services. 

As for naturalization by certificate of tlie 
Secretary of State, it may be obtained by any 
alien coming to reside in any part of Great 
Britain or Ireland, ivith intent to settle therein. 
He is to present a memorial for the purpose to 
one of the Secretaries of State, who may, after 
receiving, neceesary evidence of the truth of 
the allegations ijontained in ^le memorial, issue, 


if he shall so think fit, a certificate granting te 
the memorialist, upon his taking the oath of 
allegiance and abjuration in the act set forth, 
within sixty days from the day of the date of 
such certificate, all the rights and capacities of 
a natural-born British subject, except the capa- 
city of, being a member of the Privy Council, 
or a member of either House of Parlia- 
ment ; and except the rights and capacities 
(if any) specially excepted in and by such 
certificate. 

As to naturalization in a British colony or 
possession, see 10 & 11 Viet. c. 83. 

Nature, guardianship by. See Guardian. 

Nature, law ofi qertain rules of conduct 
siqjposed to be so just that they are binding 
upon all mankind. 

Naufrage, shipwreck. 

Naulage [fr. naulumy Lat.J, the freight of 
passengers in a ship. 

Nautse [Lat.J, sailors, carriers by water. 

Navagium, a duty on certain tenants to 
carry their lord’s goods in a ship. 

Naval and Mercantile Savings Banks, 
established for siiilors and mariners by 17 & 18 
Viet. c. 104, 18 & 19 Viet. c. 91, and 19 & 20 
Viet. c. 41. 

Naval Coast Volunteers. See 16 & 17 
Viet. c. 73. ^ 

Naval Discipline Act, 1861, 24 & 25 Viet, 
c. 115, and 26 Viet. c. 5. 

Naval Forces, the royal navy. 

Naval Medical Supplemental Fund So- 
ciety, ybr regulating the^ 11 & 12 Viet. c. 68, 
continued by 22 Viet. c. 28, and amended by 
26 & 27 Viet. c. 111. 

Naval and Victualling Stores Act, 1862, 
25 (fe 26 Viet. c. 64. 

Navicularis [Lat.], a sea captain. 

Navigation Acts, 16 & 17 Viet. c. 107, 
and 17 & 18 Viet. c. 120. 

Navy [fr. navis, Lat., a ship], an assemblage 
of ships, commonly ships of war : a fleet. 

The discipline of the navy was formerly 
regulated by certain express rides, articles, 
and orders, first enacted by the authority of 
Parliament soon after the Restoration, but is 
now regulated by * The Naval Discipline Act, 
1861,’ 24 & 25 Viet. c. 115. As to the enlist- 
ment of seamen, see 5 & 6 Wm. IV. c. 24 ; 
and 16 & 17 Viet. c. 69 ; and 26 & 27 Viet; c. 9. 

Navy bills, bills drawn by officers of the 
royal navy for their pay, &c. It is a felony to 
forge them. — 1 1 Geo. /F. & 1 W.IV. c. 20, s. 83. 

Navy Prize Agents Acts, 1863, 26 & 27 
Viet. c. 116. 

Nazeranna, a sum paid to government as an 
acknowledgment for a grant of lands, or any 
public office. — Encyc. Land. 

Nazim, composer, arranger, adjuster. The 
first officer of province, and minister of the 
department of criminal ju8tice.^/nc?ion. 
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Ne admittas {that you admit not')^ a pro- 
hibitory writ directed to the bishop at the re- 
quest of the plaintiff or defendant, where a 
quare impedit is depending, when either party 
fears that the bidiop will admit the other's 
clerk during the suit between them ; it ought 
to be issued within six calendar months after 
the avoidance, before the bishop may present 
by lapse ; for it is in vain to sue out this writ 
when the .title to present has devolved upon 
the bishop. — F. N. B. 37. 

Keat) or Net, the weight of a pure com- 
modity alone, without the cask, bag, dross, &c. 
Comm. term. 

Neat-land, land let out to the yeomanry. 

Ne haila pas {he did not deliver'). 

Neoation £fr. neco, Lat.], the act of killing. 

Necessaries, a relative term, not strictly 
limited to such things as are absolutely re- 
quisite for support and subsistence, but to be 
construed liberally, and varying with the state 
and decree, the rank, fortune, and age of the 
infant to whom they are supplied. It has 
always been held that an infant is bound to 
pay a reasonable price for such necessary things 
as relate to his maintenance and education — 
as for food, lodging, apparel, medical attendance, 
and schooling — unless credit be given solely to 
the parent,* which is presumed to be the tact, 
if it appear that the intant was placed at school, 
or is supported by him. — Story on Contracts^ 
39. 

While a husband and wife live together, and 
the goods supplied to the wife are necessaries, 
bodi in quality and quantity, the law raises an 
uncontrollable presumption of assent on the 
part of the husband to the contract, and ren- 
ders him liable therefor. If he omit to fiu nish 
her with necessaries, he makes her impliedly 
his tigent to purchase them. A genond pro- 
hibition, therefore, to all persons not to supply 
the wife with necessaries is void. — Ibid. 4G. 
See Oliitty or Addison on Contracts. 

Necessdrium est quod non potest aliter se 
habere. — Bacon. — (That is necessary which 
cannot otherwise be dispenstd with.) 

Neoessaiy intromission, when a husband 
or wife continues in possession of the otlier’s 
goods, after the decease of the other, for their 
preservation. — Scotch phrase. 

Neoessitas oulpabilis {a blameable neces- 
sity). 

Necessitas est lex temporis et loci. — Il.II.P.C. 
54, — (Necessity is the law of time and place.) 

Necessitas excusat out extenuat delictum in 
capitalibus, quod non operatur idem in civilibus. 
Bacon. — (Necessity excuses or extenuates de- 
linquency in capital, which has not the same 
Operation in civil cases.) 

Necessitas facit licitim quod cdicut non est 
liciiim . — 10 Co. 61. — (Necessity makes that 
lawftil which otlierwise is not lawful.) 


Necessitas inducit privUegium quoad jura 
privaia.-^Bctc, Max. 25. — (Necessity gives a 
privilege with referenoe to private rights.) 

The necessity involved in this maxim has 
been considerea under three different heads, 
viz : — Ist, Necessity of self'preseryation ; 2nd, 
of obedience ; and 8rd, necessity resulting 
from the act of God, or of a stranger.— 

Max. 82. 

Necessitas non hahet legem.-^Plow. 18. — 
(Necessity has not any law.) 

Necessitas publica major est quam privaia.^ 
Bacon. — (Public necessity is greats than pri- 
vate.) 

Death, it has been observed, is the last fuad 
fuiiihest point of particular necessity, attd the 
law imposes it upon every subject, that he 
prefer the urgent service of his king and 
country to the safety of his life.— Wey’s Max, 
34. 

Necessitas^ quod cogity defendiU^H.H.P.C. 
54. — (Necessity defends what it compels.) 

NecessUaa sub lege non continetury quia quod 
alias non est licitum necessitas fofiU licitum.-^ 
2 Inst. 326. — (Necessity is not restrained by 
law ; since what otherwise is not lawful, neces- 
sity makes lawful.) 

Necessitas vincit legem; legum vincula irrklet. 
Hob. 144.. — (Necessity* overcomes law; it de- 
rides the fetters of la\/s.) 

Necessity, a constraint upon the will, where- 
by a person is urged to do that which his 
judgment disapproves, and Avhich it is to be 
presumed, Ijis will (if left to itself) would re- 
ject. A man, therefore, is excused for those 
acts which are done through unavoidable force 
and compulsion. 

Compulsion or necessity may arise 

( 1 ) From civil subjection ; 

(2) From dimess per minus ; 

(3) From the choice of the less pernicious of 
two evils, one of which is unavoidable ; or^ 

(4) From wont or hunger, which is, how- 
ever, no legitimate excu8e.---4 Blackstone^s 
Com. 27. 

Necessity, homicide by, a epccies qf justifi- 
able homicide, because it arises from some un- 
avoidable necessity, without any will, intention, 
or desire, and without any inadvertence, or 
negligence in the party killing, and therefore 
without any shadow of blame. As, for instance, 
by virtue of such an office as obliges.^ one, in 
the execution of public justice, to put a male- 
factor to death, who has forfeit^ his life to the 
laws of his country. But the law must require 
it, otherwise it is not justifiable.— 4 JSU. C&in, 
178. • 

Neok-yerse, the Latin ■ sentence msi 
DeuSy Ps. U. 1, because the reading ^ it was 
made a test by which to distinguish iho^ who, 
in presumption of law, were qualified, in point 
of learning, and admiceible to benefit o^^ibleigy. 



If a monk had been taken 
For stealing of bacon, 

For burglary, murder, or rape ; 

If he Oould but rehearse 
(WeU prompt) his neck-verse. 

He never could fail to escape. 

Brit. Apollo, 1710. 

Nec curia dejicerit in justitid exhibendd . — 
4 Inst. 63. — (Lest the court should be deticient 
’ in showing justice.) 

Nec tempus nec locus occurrit regi. — Jenk. 
Cent. 190. — (Neither time nor place affects the 
king.) 

Nec veniam, effuso sanguine, casus habet . — 
3 Inst. 57. — (Where blood is spilled the case is 
unpardonable.) 

Nec veniam, Iceso Nupiine, casus habet.— 
Jenk. Cent.—lQl. — (Where the Divinity is in- 
sulted, the case is unpardonable.) 

Ne disturba pas, the general issue in quare 
impedit. It simply denies that the defendant 
obstructed the presentation, and is adapted to 
no other ground of defence. — Step. Plead. 173. 

He dona pas, or non dedit, the general 
issue in a formedon, now abolished. It denied 
the gift in tail to have been made in manner 
and form as alleged ; and was therefore the 
proper plea, if the tenant meant to dispute the 
fact of the gift, but did not apply to any other 
case. — 5 East. 289. 

He exeat regno, sometimes ungrammatically 
termed ne exeat regnum, when a person who 
owes an actually due equitable debt, or fails to 
pay alimony decreed to a wife by the Court for 
Divorce and Matrimonial Causes, meditates a 
departure from the realm, the creditor or wife 
may file a bill, and pray for a writ of ne exeat 
regno in order to prevent his flight ; the object 
of the writ being, to use the sonorous phrase of 
Bentham, ‘ the stopping of expatriation for 
the avoidance of justiciability.’ 

This writ was framed originally for purposes 
of state, and was used to deter the clergy from 
leaving the country without the royal license, 
on account of the national jealousy of any inter- 
course between the .English ecclesiastics and 
the Papal See ; but it has now been applied for 
a long time to private complaints, as being ad- 
mirably adapted to prohibitory purposes. It 
will not be granted at the instance of a plaintiff 
resident abroad. 

This writ must generally be prayed for by 
bill, but it frequently happens that a defendant’s 
intention to go abroad arises, or is first dis- 
covered in the course of a suit, and then there 
is no doubt that the writ would bo granted, 
though not so prayed. A defendant ma^ also 
obtain the writ without filing a bill, agamst a 
plaintiff ordered to pay a certain sum of money 
to deter , him from 'going abroad before its 
liqitid^on. It is qbtoined upon a motion ex 
parte, by an affidavit, which must 
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be positive as to the debt, except in ffie case of 
an account, when the plaintiff may swear that, 
to the best pf his belief, such a sum will be due 
to him on the balance. The affidavit must 
also be positive as to the defendant’s intention 
to go abroad, or as to his threats or declarations 
to that effect, or as to tacts evincing it ; and it 
must state expressly that the debt or property 
would be endangered by the defendant’s quit- 
ting the kingdom. 

An affidavit will be dispensed with where 
the demand has been established by a chief 
clerk’s certificate duly confirmed, and perhaps 
where all the facts are admitted by a defend- 
ant’s answer. See the cases 3 Mac, Chit. Dig. 
2141. 

This affidavit should not be swoni before the 
plaintiff’s solicitor in the cause, as it would be 
a ground to move to discharge the writ with 
costs, and the defendant would not be put 
under terms, not to bring an action. It is 
doubtful whether in this case a second writ 
would be granted. — Hopkin v. Ilopkin, 1 Eq. 

20 (1853). 

If the court grant an order, it must be passed 
and entered, and then delivered to the clerk 
of records and writs, who will seal the writ, 
which must be endorsed with the amount of 
the sum for which the defendant* is to give 
security in words at length. 

The writ is delivered to the sheriff in whose 
county the defendant is sojourning ; and he 
causes the party to be arrested, in effecting 
which outer doors shall not be broken open. 

Upon the party being arrested, he may ob- 
tain his enlargement out of custody, either by 
depositing the amount indorsed upon the 
writ with the sheriff, or by executing a bond 
with two sufficient sureties, to the sheriff, in 
double the sum marked on the writ, condi- 
tioned not to go or to attempt to go into parts 
beyond the seas, or into Scotland, without the 
leave of the court. 

The sheriff, after he has executed the writ, 
returns it either by saying that he has taken a 
deposit of the amount indorsed on the writ, or 
that he has caused the defendant personally to 
come before him, and that he has found bail in 
the penalty of £ — , according to the exigency 
of the writ. 

An application to discharge the writ for irre- 
gularity, or that it was improperly granted, 
may be made before answer, but must be sup- 
ported by affidavit ; after answer, it is usually 
on the merits therein disclosed, unless the writ 
was granted upon matter subsequent to answer, 
when the application may be supported by affi- 
davit. The court will discharge the writ upon 
the defendant paying into court the amount in- 
dorsed upon the writ, and the writ will be dis- 
charged upon the merits, should the plaintiff 
have no case, or the. defendant be not going 



{ 621 ) .mm- 


abroad, either absolutely or conditionally^ i. e. 
by giving security to submit to the decree of 
the court. A subsequent amendment of the 
bill will not be a ground to discharge the writ, 
unless it materially varies the case, as originally 
framed. After a defendant has been taken in 
contempt for disobeying the decree of tl^p court, 
his sureties may apply that they may be dis- 
charged and that the l^nd as to them may be 
cancelled. See 15 & 16 Viet. c. 86, s. 6 ; 
Consol. Ord. 1860, i.,r. 38; xxxvi.,r.9; Beanies* 
Brief View of the Writ ; and 3 Mac. Chit, Dig. 
2555-2559. 

Negatio conclusionis est error in lege . — Wing. 
268. — (The negative of a conclusion is error in 
law.) 

Negatio destruit negationem^ et ambee faciunt 
affirmativum. — Co. Lift. 146. — (A negative de- 
stroys a negative, and both make an affirma- 
tive.) 

Negatio duplex est affinnatio . — (A double 
negative is an affirmative.) 

Negative, a particle of denial. 

A negative cannot be proved or testified by 
witnes.ses, only an affirmative. — 2 Inst. 662. 
But this rule does not apply where one party 
charges another with a culpable omission or 
breach of duty ; in such a case, the person who 
makes the charge is bound to prove it, though 
it may involve a negative, for it is one of the 
first principles of justice, not to presume that a 
person has acted illegally till the contrary is 
proved. Where the presumption of law is in 
favor of a defendant’s plea, then the plaintiff 
must disprove the plea, though he may have to 
prove a negative. — 1 Phil. Kvid. c. vii., s. 4. 
fi It is a pleading rule that two negatives do 
not make a good issue. — Step. Plead. 481. 

It was formerly a question of no inconsider- 
able difficulty, and from the apparent contra- 
riety of the authorities, subject to much dis- 
cussion and vexatious controversy in courts of 
equity, whether a purely negative plea to a bill 
was a legitimate mode of defence, as it unques- 
tionably is at law. It was a question whether 
a defendant could allege in opposition to the 
claims of the plaintiff as heir-at-law, that the 
plaintiff was not heir-at-law. But that doubt 
has been dissipated, and it is now firmly estab- 
lished that such a plea is good. — Storg*s Eg. 
Plead. 507. 

Negative pregnant, a form of denial which 
implies or carries with it an affirmative. 

This is considered as a fault in pleading, be- 
cause the meaning of such a. form of expression 
is ambiguous. The rule against a negative 
pregnant has been veiy much relaxed, for many 
<^868 have occurred in which, upon various 
grounds of distinction from the general rule, 
such form of expression has been held free from 
objection.— Plead. 419. 

Naggildaro, to claim kindred. 


Negligence, acting carelessly. There afre 
three degrees of negligence: (I) ordinary, 
which is the want of ordinary diligence ; (2) 
slight, the want of g^regt diligence; and (3) 
gross, the want of slight diligence. 

So in the civil law there are three degrees 
of negligence: (1) lata culpa, gross neglect; 
(2) levis culpa, ordinary neglect; and (3) 
levissima culpa, slight neglect.— C. L. 
61. 

The question of negligence is usually one of 
fact for a juiy. The question may be either 
one of law, where the case fells within ^y 
general and settled rule or principle ; or^ of 
feet, w'hcre no such rule or principle is applica- 
ble to the particular circumstances, and whcrf, 
therefore, the conclusion of negligence must be 
found or excluded by the jury. See DilioengI!. 
By 14 (leo. III. c. 78, s. 84, a servimt who, 
through negligence, sets fire to a house? or 
building, upon conviction before two jasdoea 
shall pay to the churchwardens or overseers of 
the parish where the lire happens 100/. to be 
distributed among the sufferers by such fire, in 
such proportions as to the said churchwardens 
shall seem just ; and in default of payment shall 
be imprisoned for eighteen months with hard 
labour. By the common law if a servant keeps 
his master’s fire negligently, so that his neigh- 
bour’s house is bunft down, an action lies 
against the master. The statement in 1 'J5/. 
Co?n. 431, that the right of action is taken away 
by statute is incorrect. See Filliter v. Phip^ 
pard, 11 Q. B. 3i7. 

Negligence, homicide by. See Misadvew- 

TUItE. 

escape, where a person gets out 
of the custody of the sheriff or other officer, 
without consent. 

Negligentia semper habet infortuniam comitem. 
Co. Litt. 246. — (Negligence always has misfor- 
tune for a companion.) 

Negoce [fr. negotium, Lat.], business, trade, 
management of affaii*s. 

Negotiable instruments, those, the right of 
action upon which is, by exception from the 
common rule, freely assignable from one to an- 
other, such as bills of exchange and promissoiy 
notes. 

It is not essential, however, to the charact^ 
of a bill of exchange or promissoiy note that it 
should be negotiable, but it is essential to the 
negotiability of a bill between all persons, ex- 
cept the government, that it should be payable 
to order or to bearer, or that some other equi- 
valent words should be used, authorizing the 
payee to assign or transfer the same to third 
persons, such, for example, as payablla * to A. 
or his agent.’ Still, however, e^though not 
transferable by endorsement, widiout; 
words, so as to give an action to the ; jjadprsee 
against other parties to the bill; |l^ the 
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indorsement will give an action against the payee 
himself ; because, in legal effect, it amounts to 
the drawing of a bill in favor of the indorsee 
against the drawer. 

The mode of transfer depends upon the 
manner in which the bill is originally made ne- 
gotiable. If it is payable to the bearer, then 
it may be transferred by mere delivery, the 
person delivering it ceasing to be deemed a 
party thereto. But if the bill be originally pay- 
able to a person, or his order, there it is pro- 
perly transferable by indorsement, because, in 
no other way will the transfer convey the legal 
title to the holder, so that he can, at law, 
liold the other parties liable to him, ex directo^ 
whatever may be his remedy in equity. If 
there be an assignment thereof, without in- 
dorsement, the holder will thereby acquire the 
same rights only as he would acquire upon an 
assignment of a bill not negotiable. But there 
is a period when bills cease altogether to be 
negotiable, in whose hands soever they may 
then be, so far as respects the antecedent parties 
thereto, who would be discharged therefrom by 
the payment thereof. As if a bill be once paid 
by the acceptor, after it has become due, it 
loses all its vitality, and can no longer be 
negotiable. So if it be dishonored by the 
acceptor. But bills remain negotiable even 
after payment, so far as respects the par- 
ties, who shall knowingly negotiate the same 
afterwards ; for, in such a case, the negotiation 
cannot prejudice any other persons, and can 
only prejudice themselves, — Story on BillSj 
220 . 

Promissory notes were made negotiable by 
3 & 4 Anne, c. 9, and 7 Anne, c. 25, and 
placed in all respects upon the siime footing 
with inland bills of exchange. 

By the common law, though the indorsement 
of a bill of lading transferred the property in 
the goods to which it related, the indorsee could 
not sue upon it in his own name ; but by 18 & 
19 Viet. c. Ill, s. 1, ‘ every consignee of goods 
named in a bill of lading, and every indorsee 
of a bill of lading to whom the property in the 
goods mentioned in it passes upon or by reason 
of the consignment or indorsement, shall have 
transferred to and vested in him all rights of 
suit, and be subject to the same liabilities, as if 
the contract contained in the bill of lading had 
been made with himself.’ 

By 26 & 27 Viet. c. 105, the restrictions on 
the negotiation of bills of exchange and pro- 
missory notes for the payment of 205. and less 
than 5/.,* or upon which 205. and less than 5/. 
is undischarged, are repealed. 

Ne^O^tion, treaty of bu.sineas, whether 
public or private. 

Hegotiomiti gpestor, a person who, sponta- 
neoua||| and wimout the knowledge or consent 
of th^wner, intermeddles with his property, 


as to do work on it, or to carry it to another 
place, &c. 

In ca.sea of this sort, as he acts wholly with- 
out authority, there can, strictly speaking, be 
no contract. But the Roman law raises a ^asi 
mandate, by implication, for the benefit of the 
ovrner in many of such cases. Nor is an im- 
plication of this sort wholly unknown to the 
common law, where there has been a subsequent 
ratification of the acts by the owner ; and 
sometimes where unauthorised acts are done, 
positive presumptions are made by law for the 
benefit of particular parties. Thus, if a stranger 
enter upon a minor’s lands, and take the profits, 
the law will, in many cases, oblige him to 
account to the minor for the profits as his 
bailiff ; for it will be presumed that he entered 
to take them in trust for the infant. 

As the negotiorum gestor interferes without 
any actual mandate, there is good rejison for 
requiring him to exert the requisite skill and 
knowledge to accomplish the object or business 
which he undertakes ; to do everything which 
is incident to or dependent upon that object or 
business, and to finish whatever he has begun. 
Without such an obligation, every person in 
the community would be at the mercy of igno- 
rant and officious friends. — Story's Bailmentf 
204. 

Neife, a woman born in villenage. 

Neifty. See Nati VITAS. 

Ne injuste vexes, a writ founded on Magna 
Charta that lay for a tenant distrained by his 
lord, fer more services than he ought to perform ; 
and it was a prohibition to the lord not un- 
justly to distrain or vex his tenant ; in a special 
use it was where the tenant had prejudiced* 
himself by doing greater services or paying 
more rent without constraint, than he needed ; 
for, in that case, by reason of the lord’s seisin, 
the tenant could not avoid it by avowry, but 
was driven to his writ for remedy. — F, N. B. 
10. Abolished by 3 & 4 Wm. IV. c. 27, 
s. 35. 

Ne lominibiis officiatur, a servitude restrain- 
ing the owner of a house from obstructing the 
light of his neighbor. 

Nembda [Tent.], a jurj*. 

Nemine contradicente, abbrev. nem. con. 
[Lat.], the phrase to signify the unanimous 
consent of the members of the House of Com- 
mons to a vote or resolution ; it is analogous 
to the term nemine dissentiente (nem. c?f 5 .) in the 
House of Peers. 

Neminem oportet esse sapientiormi legihus.-^ 
Co. Litt. 97. — (Nobody need be wiser than the 
laws.) 

Nemo admittendus est inhabilitare seipsum.-^ 
Jenk. Cent. 40. — (Nobody is to be admitted to 
incapacitate himself.) 

Nemo agit in seipsum. — Jenk. Cent. 40. — 
(No one acts against himself.) 
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Nemo aliquam partem recte inielligere potest^ 
antequam totum iterum atqne iterum perlegit . — 
3 Co. 59. — (1^0 one can properly understand 
any part of a thing till he lias read through the 
whole again and again.) 

Nemo allegam suam turpitudinem est andi- 
endue. — Civil Law Maxim. — (No one i^lleging , 
his own baseness is to be heard.) 

The courts of law have properly rejected it 
as a rule of evidence. — 7 T. li. 601. 

Nemo cogi potest pracise ad factian^ sed in id 
tantum quod interesse. — (No person can be 
compelled precisely to the act, but to that only 
which interests him.) 

Nemo cogitur rem suam venders., etiam Justo 
pretio. — 4 Inst. 275. — (No person is obliged to 
sell liis own property, even for the full value.) 

Nemo contra factum suum venire potest. — 2 
Inst. 66. — (No one can come against his own 
deed.) 

Nemo dat qui non liahet. — Jenh. Cent. 250. 
(No one gives who possesses not.) 

Nemo dehet bis ptmiri pro uno delicto : et 
I)eus non agit bis in ipsiim. — 4 Co. 43. — (No 
one should be punished twice for one ofFence ; 
and God punishes not twice for an olFence 
against himself.) 

Nemo debet bis vexarij si constat curia} quod 
sit pro und et eddem causd. — 5 Co. 61. — (No 
man ought to be twice put to trouble, if it 
appear to the court that it is for oikj and the 
same cause.) 

Nemo dehet ex alioid jactnrd lucrari. — (No 
one ought to giiin by another’s loss.) 

Nemo debet esse judex in pi'oprid causd . — 1 2 
Co. 113 — (No one should be judge in his own 
cause.) 

In civil actions, the general rule is, that the 
judgment of a court of concurrent jiu isdiction, 
directly upon the point is, as a plea, a bar, or 
as evidence, conclusive between the same parties 
upon the same matter directly in (piestion in 
another court. The exception to this rule is 
in the action of ejectment. — 2 Selw. N. P. 763. 

It is also well established in the criminal 
law, that when a man is indicted for an offence, 
and acquitted, he cannot afterwards be indicted 
for the same offence, provided the first indict- 
ment were .such that he could have been law- 
fully convicted upon it by proof of the facts 
contained in the second indictment. — Arch. Cr. 
Plead. 88. 

Nemo debet immiscere se rei alienee — ad se 
nihil pertinenti. — Jenk. Cent, 18. — (Nobody 
should interfere in another’s business — in what 
does not relate to himself.) 

Nemo dehet rem suam sine facto ant defcctu 
suo amittere. — Co. Litt. 263.— <-(No one should 
lose his property without his own act or negli- 
gence.) 

Nemo duobus utatur officiis . — 4 Inst. 109. — 
(Let no one fill two offices.) 


Nemo est hceres viventis. — Co. Litt. 8 (No 

one is the heir of a living man.) 

Nemo ex alterius deirifnento fieri dehet locuple- 
tan’.-^Jenk. Cent. 4. — (No man ought to be 
made rich out of another’s injury.) 

Nemo ex dolo suo proprio relevetur, aut atiaj- 
ilium capiat, — Jar, Civ. — (Let no one be re- 
lieved or gain an advantage by his own fraud.) 

Nemo inauditus nec sumnionitus condemnari 
debet, si non sit contumax.—^enk. Cent, 8.— -(No 
man should be condemned unheard and unsum- 
moned, unless for contumacy.) 

Nemo militans Deo implicetur secularibus 
negotiis. — Co. Litt. 70. — (No man warring for 
God shoidd be troubled by secular business.) 

Nemo nascitur artifex.—-Co. Litt, 07. — (No 
one is born an artificer.) 

Nemo patriam in qud natus est extiere nec 
ligeantae debiium cjnrarepossit.~—Co. Litt. 129. 
(No man can di.^claim the country in which he 
was born, nor abjure the bond of allegiance.) 

Nemo potest contra recordum verificare per 
patriam. — 2 Inst. 380. — (No one can verily by 
jury against a record.) 

Nemo potest e.sse tenens et dominus. — Oilb, 
Ten. 1-12.— J^No man can be tenant and lord.) 

Nemo potest facereper alium, quod per se non 
potest. — Jenk. 237. — (No one can do through 
another what he cannof do through himself.) 

Nemo potest habere* duas militias nec duas 
dignitates, quia difficile est ut unus homo vices 
duorum smtineat . — ^4 Co. 118. — (No one can 
fill tw'o offices, or two dignities, because it is 
difficult for one man to fill the places of two.) 

Nemo potest plus jm'is ad alium transferre 
quam ipse habet. — Co. Litt. 309 ; Wing. 56.— 
(No one can transfer a greater right to another 
than he himself has.) 

Nemo ju'a’sumitur alienam posteritatem *su<b 
pra}tidis.se . — Wing. 285.— (No one is presumed 
to have preferred another’s prosperity to his 
own.) 

Nemo prcesrimitur donar^.— (No one is pre- 
sumed to give.) 

Nemo prwsumitur esse immemor sues mtemce 
salutis, et maximein urticulo mortis. — 6 Co. 76. 
(No one is pre.sumed to be forgetful of his own 
eternal welfare ; and particularly in the aot of 
death.) 

Nemo prcBsumitur malus. — (No one is pre- 
sumed bad.) 

Nemo pra'sumitur ludere in extremis.-— {No 
one is presumed to trifle at the point of death.) 

Nemo prohibetur plures negotiationes sivc 
artes exercere. — 11 Co, 54.— (No one is re- 
strained from exercising several businesses or 
arts.) 

Nemo prohibetur plurihus defensionihus uti, 
Co. Litt. 304. — (No one is restrained from 
using several defences.) 

Nemo piudens punit ut preeterita revocentur, 
sed ut futura proeveniantur . — 3 Buis. 179.— 
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(No wise man punishes, that things done may 
be revoked, but that Aitiire wrongs may be 
prevented.) 

Nemo punitur pro alieno delicto. — Wing. 336. 
(No one is punished for the crime of another.) 

Nemo punitur sine inju 7 'id, facto , seu defalto. 

2 Inst. 287. — (No one is punished unless for ^ 
some injury, deed, or default.) 

Nemo redditum invito domino perciperey et 
possidere potest. — Co. Litt. 323. — (No one can 
take and enjoy the rent, against the will of the 
lord.) 

Nemo tenetur ad impossibile. — Jenk. Cent. 7. 
(No one is bound to im imjwssibility.) 

Nemo tenetur arinare adversarium contra se. 
Wing. 665. — (No one is bound to arm his ad- 
versary against himself.) 

Nemo tenetur divinat'e. — 3 Co. 28. — (No one 
is bound to foretell.) 

Nemo tenetur informare qy.i nescity sed quis- 
quis scire quod infomiat. — LanCy 110. — (No 
one who is ignorant is bound to inform, but 
every one ought to know what he states.) 

Nemo tenetur jurare in sumn turpitudinem . — 
(No one is bound to testify to his own base- 
ness.) • 

Nemo tenetur seipsmn infortuniis et pericnlis 
exponere. — Co. Litt. 253, — (No one is bound 
to expose himself to Thisfortuncs and dangers.) 

Nemo tenetur seipsuM accusai'e . — Whig. 486. 
(No one is bound to accuse himself.) 

Nemo unquam vir ma^nus fuit^ sine aliquo 
divino afflatu. — Cic. — (No one was ever a great 
man without some divine inspiration.) 

Kephew [fr. nepoSy Lat.], the sou of a brother 
or sister. 

A nephew, according to the civil law, is in 
the third degree of consanguinity ; but, ac- 
cording to the canon law, in the second. 

Nepos, a grandson. 

Noptis, a granddaughter. 

Ne recipiatur, a caveat entered by a de- 
fendant to prevent a plaintiff from trying his 
cause at a certain sittings, where the cause is 
not entered in due time. — 11. 43, H. T. 1853. 

Ne relessa par {he did not i^elease). 

Net profits, clear profits beyond all deduc- 
tions. 

Nether House of Parliament. The House 
of Commons was so called in the time of Henry 
Nlll.—Div. of Purl. 221. 

Ne nnques accouple in loyal matrimonie, 
a plea whereby a tenant in the real action of 
dower unde nihily controverts the validity of 
the demandant’s marriage with the person out 
of whose estate she claims dower. To this plea, 
the demandant must reply that she was ac- 
coupled in lawful matrimony at A* in such a 
diocese, upon which a writ issues to the bishop 
of such diocese, requiring him to certify the 
fact to the court. — Co. Ent. 180. 

Nl nnq^es Executor or Administrator, 


a plea whereby a defendant denies that he is 
executor or administrator. It does not deny 
the cause of action, but only that the defendant 
is the personal representative of the testator or 
intestate. — 1 Saund. 207 a. 

Ne unques seisie quo dower, a plea in 
dower, which is often called the general issue, 
but it does not seem to fall strictly within the 
dehnition of that term. It does not, properly 
speaking, contain any denial or traverse of the 
count, and must therefore be considered as an 
anomaly or exception in the system of pleading. 
The reason is perhaps to be found in the great 
antiquity of the action of dower, which was in 
full use, at least as early as the time of Glan- 
ville, a period considerably anterior to the 
complete establishment of the doctrine of issue, 
and of the rules by which it is produced. — Step. 
Plead. 54. 

Never indebted, plea of a species of traverse 
which occurs in actions of debt on simple con- 
tract, and is resorted to when the defendant 
means to deny in point of fact the existence of 
any express contract to the effect alleged in 
the declaration, or to deny the matters of fact 
from which such contract would by law be im- 
jdied. 

New Assignment, a form of pleading which 
sometimes arises from the generality of the 
declaration, when the complaint not having 
been set out with sufficient precision, it becomes 
necessary, from the evasiveness of the plea, to 
re-assign the cause of action with fresh parti- 
culars. It is used when a defendant has pleaded 
to a different matter from that which constitutes 
the real subject of complaint; and should be 
framed so as to distinguish the true ground of 
action from that which is covered by the plea. 
It most frequently occurs in an action of tres- 
pa.ss, as where two assaults have been commit- 
ted, one of which is justifiable and the other 
indefensible ; or in trespass quare clausum 
fregity when the defendant claims a right of 
way. The obligation occasionally imposed 
upon a defendant, to plead payment in discharge 
of the whole or a part of the plaintiff’s demand, 
sometimes renders a new assignment necessary, 
when a defendant supposes, or affects to sup- 
pose, that a debt which has been partially 
sati.sfied by payment, is that for which the 
action is brought; but it seems the judges 
have come to a resolution of not allowing new 
assignments to a general plea of payment. 

As the object of a new assignment is to cor- 
rect a mistake occasioned by the generality of 
a declaration, it always occurs in answer to a 
plea, and is, therefore, in the nature of a repli- 
cation. • 

The new assignment is delivered to the de- 
fendant’s attorney or agent, after which the 
defendant may be compelled witliin four d^ys 
to plead to it, in the same manner as upon the 
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original declaration. The Common Law Pro- 
cedure Act, 1852 (15 & 16 Viet. c. 73), enacts 
that one new assignment only shall be pleaded 
to any number of pleas t© the same cause of 
action ; and such new assignment shall be 
consistent with and confirmed by the particulars 
delivered in the action, if any, and shall state 
that the plaintiff proceeds for causes of action 
different from all those which the pleas profess 
to justily, or for an excess over and above what 
all the defences set up in such pleas justify, or 
both (s. 87). No plea which has already been 
pleaded to the declaration shall be pleaded to 
such new assignment, except a plea in denial, 
unless by leave of the court or a judge, and 
such leave shall only be granted upon satisfac- 
tory proof that the repetition of such plea is 
essential to a trial on the merits (s. 88). — 1 
Saund. 229 ; Step. Flead. 253. 

New Brunswick. See 20 & 21 Viet. c. 34. 

New Forest, a royal forest in Hampshire, 
founded by William the Conqueror. See 12 & 
13 Viet. c. 81 ; 14 & 15 Viet. c. 76; 16 & 17 
Viet. c. 19; and 17 & 18 Viet. c. 49. 

Newfoundland. See 5 & G Viet. c. 120; 

9 & 10 Viet. cc. 3, 45 ; 10 & 11 Viet. cc. 1, 
44; and 12 & 13 Viet. c. 21. 

New Natura Brevium. See Fitzherbert. 
New South Wales and Van Diemen’s Land, 
or Tasmania. See 9 Geo. IV. c. 83; 6 & 7 
JVm. IV. c. 4G ; 7 Wm. IV. & 1 Viet. c. 42 ; 

1 & 2 Viet. c. 50; 2 & 3 Viet. c. 70; 3 & 4 
Viet. c. G2 ; 4 & 5 Viet. c. 44 ; 5 & G Viet, 
c. 7G ; 7 & 8 Viet. c. 74 ; 12 & 13 Viet. cc. 22 
& 52; 18 & 19 Viet, cc, 54 & 55, s. 3, and 
c. 56. 

New Style. The modern system of com- 
puting time was introduced into Great Britain 
A.D. 1752, the 3rd of September of that year 
being reckoned as the 14th. See New Year’s 
Day. 

New Trial. If any defect of judgment hap- 
pen from causes wholly extrinsic, i. e. arising 
from matters foreign to or dehors the record, 
the only remedy the party injured by it has 
(except error eoram nobis or vohis in some few 
cases), is by applying to the court for a now 
trial, which is in substitution of a bill of excep- 
tions. But the court must be satisfied that 
there are strong probable grounds to suppose 
that the merits have not been fiiirly and fully 
discussed, and that the decision is not agreeable 
to the justice and truth of the case, before they 
will grant a new trial. 

The following is a summary of the cases in 
which a new trial will or will not be granted : 

(1) Mistake, &c., of the judge. If a judge 
misdirect a jury, even in a penal action, it is, 
generally, a good ground for a new trial. So 
if a judge improperly nonsuit a plaintiff. So if 
a judge admit improper evidence, or reject 
evidence which ought to be admitted, by which 


means the result of the ti^ or inquiry has 
been different from what it otherwise would 
have been. An objection to the admissibility 
of evidence should be made when the evidence 
is tendered. Where a bill of exceptions has 
been tendered, the court wBl never grant a 
new trial upon the same point of law, unless 
the party consent to waive his bill of exceptions. 

(2) Default or misconduct of the ofiScer of 
the court. As where a cause is, by mistake^ 
entered in a wrong list, and the cause is tried 
as undefended in the defendant’s absence. 

(3) Default or misconduct of the jury. If 
a juror has been sworn by a wrong 9umam9f 
and it has been productive of some inju^oe. 
If a jury find a verdict contraiy to evidence. 
For excessive damages, but not for the small- 
ness of the damages, unless it has arisen from 
some mistake or unfair practice. For the mis- 
conduct of the jury, as if they had eaten or . 
drunk at the expense of the party for whom 
they had afterwards found a verdict ; or if they 
determined their verdict by lots, or if any of 
them had declared that the plaintiff should 
never have a verdict. But if the information 
of such misconduct come from any of the juror% 
or from the unsuccessful party, the court will 
not receive it, although in some d^ree con- 
firmed by evidence aliunde. 

(4) Absence, &c. of counsel or attorney. 
The instances are very rare in which the court 
has granted a new trial where a verdict has 
been obtained against a party on account of 
the absence of his counsel, &c. 

(5) Default or misconduct of the opposite 
party. If a party for whom a verdict is after- 
wards given, deliver to the jury, after they 
have left the bar, evidence which had not been 
adduced in court, a new trial will be grated. 

So if he have labored the jury, or used im- 
proper influence with them. So misleading or 
taking by surprise the opposite party. Sp 
where no notice of trial had been given ; but 
if the defendant appear to defend, this irregu- 
larity is waived. 

(6) Default or misconduct of witnesses'. 
The general rule is, that a ftew trial wiU n(^ 
be granted on the ground that evidence has not 
been given that might have been given at the 
trial, for the plaintiff ought, if unprepared wiih 
his evidence, either to make application to 
postpone the trial before the jury are. swom 
or should withdraw his record and not taHI 
the chance of a verdict. The court has granted 
a new trial where it appeared clearly that the 
plaintiff’s case was a mere fiction supported by 
perjury, which the defendant could not at l^e 
time of the trial be prepared to answer. 

(7) Discovery of new evidence after tljbb 
trial. A new trial will seldom be griem^d 
where a verdict has been given against a {Arty, 
or a plaintiff has been x^pnsuit^ jbr want .gf 

s'l' 
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evidence which might have been produced at 
the trial, because it would tend to introduce 
peijuiy. But if new evidence have been dis- 
covered after the trial, the court will grant a 
new trial upon payment of costs, if it be ne- 
cessary, in order to do justice between the 
parties, but the discovery of witnesses who ^ 
contradict those produced on the former trial, 
seems to be no ground tor a new trial, nor will 
-the court grant a new trial to let a party into a 
defence of which he was apprised at the first trial. 

(8) Error in pleadings, variance, &c. This 
will form no ground for a new trial, for a judge 
might amend, as a general rule, at the trial. 

(9) Where one of several issues^ &c. has 
been wrongly decided. If the court grant a 
new trial upon this ground, it must extend to 
all the issues. 

(10) Where the action or defence is trifling 
or vexatious. The value or amount must be 
201. at least, to induce the court to interfere ; 
unless on trials before the sheriff in which the 
limited sum is 5^. or the verdict involve some 
particular right independent of the damages. 

(11) Where there has been a previous new 
trial. If the jury on the second trial find for 
the party against whom the former verdict was 
given, the court, if the case be doubtful, or the 
second verdict do ‘not accord with the justice 
of the case, may bo induced to grant a third 
trial, but this- is entirely in the discretion of 
the court, even after two concuiTing verdicts. 

(12) Where leave has been reserved to enter 
a nonsuit or verdict. The court may, instead 
of allowing a verdict or nonsuit to be entered, 
send down the cause for a new trial, if it be 
more in accordance with the justice of the case. 

(13) Where a party has been taken by sur- 
prise. 

A new trial may be awarded for the same 
causes, after writ of trial and inquiry before 
the sheriff, as after a verdict. And so in penal 
actions. Also, in actions of ejectment, if ver- 
dict found for the plaintiff ; but where the 
verdict is for the defendant, the court will 
seldom grant a new trial, because the plaintiff 
may, if he will, bring a new action . In replevin , 
where, the verdict is for the plaintiff, the court 
will be more cautious in granting a new trial 
than in other actions, and will not grant it 
unless upon very clear grounds ; for the land- 
^rd has other remedies for his rent, and a new 
Inal will renew the liability of the sureties. 

The motion for a rule to show cause why a 
verdict should not be set aside, and a new trial 
granted, is made in the court in which the 
action is pending, unless in the case of an issue 
out of Chancery, when it is made to the court 
directing it. The motion is made by the party 
aggrieved by the first trial. One or more of 
several defendants may move. The motion for 
the rule mat must ^ made within four days 


from the day of trial, if the cause be tried in 
term ; but if the cause be tried in vacation, 
then within the four first days of the term next 
after the trial, unless entered in a list of post- 
poned motions by leave of the court. 

A new trial cannot, in general, be moved for 
after a motion in arrest of judgment, nor after 
errof brought. 

When the case is called on for argument, 
and it is necessary to do so, the judge who 
tried the cause, or, if it were tried by a judge 
of another court, the junior ptimie judge, will 
read his report of the trial ; after which the 
counsel on the opposite side show cause against 
the rule ; the counsel for the party w’ho moved 
for the rule nisi speak in support of it, and the 
court then state their opinion, either discharging 
or making absolute the rule. 

If the court make the rule absolute, they 
may do so upon terms, if necesstiry ; such as 
that witnesses infirm or going beyond sea may 
be examined upon interrogatories, or that their 
evidence may be read from the judge’s notes of 
the first trial ; that certain deeds, books, papers, 
&c. may be produced Jit the trial, that certain 
facts, not intended to be litigated, may be ad- 
mitted, or that the party may make discovery 
of certain facts upon oath, in order to prevent 
the necessity of having recourse to a biU of 
discovery in equity for it. 

The party obtaining the rule is not bound 
to proceed to the new trial in any limited time, 
but if the plaintiff do not proceed to the second 
trial, the defendant may carry down the record 
by proviso, after the next term or assizes from 
that in which the new trial was granted. 

It is entirely in the discretion of the court 
whether they will oblige the party applying for 
a new trial to pay costs as a condition prece- 
dent to his proceeding to a second trial. If a 
new trial be granted upon a ground not opened 
upon the fir.st trial, it will be upon payment of 
costs. If a new trial be granted without any 
mention of costs in the rule, the costs of the 
first trial shall not be allowed to the successful 
party, though he succeed on the second. 
Where the' costs are ordered to abide the event 
of the second trial, if the same party succeed 
on both trials, he shall have the costs of the 
first as well as the second. By ‘ the event of 
the second trial,’ is meant the ultimate event of 
the cause ; and, therefore, if the verdict at the 
second trial be set aside, and on the third trial 
the ultimate event be the same as on the first 
trial, the party will be entitled to the costs of 
the first trial. In all cases of motion for a new 
trial upon the ground that the judge has not 
ruled according to law, if the rule to show 
cause be refused, or if granted be then dis- 
charged or made absolute, the party decided 
against may appeal, provided any one of the 
judges dissent firom the rule being refused, or 
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when granted, being dlsohaxged or made abso- 
lute, as the case may be, or provided the court 
in its discretion think fit that an appeal should 
be allowed ; provided, that where the applica- 
tion for a new trial is upon matter of discretion 
only, as on the ground that the verdict was 
against the weight of evidence, or otherwise, no 
such appeal should be allowed. — C, L. P. A, 
1854, 8. 35 ; and see s. 44 ; 2 C/iit. Arch. Prac. 
by Prm. 1505, et seq. 

Applications for new trials of causes tried 
before juries in the Court of Probate must be 
made to the court within fourteen days from 
the day on which the cause was tried, or on 
the first motion day on which the court shall 
sit after the expiration of the fourteen days 
(Rule 59 of 1862). The same time is limited 
for applications for the rehearing of causes 
heard before the judge without a jury, in which 
the evidence has been given vivd voce (Rule 60 
of 1863). 

In divorce causes the judge ordinary has 
power to grant or refuse applications for new 
trials. If either party is dissatisfied with his 
decision an appeal lies within fourteen days of 
the pronouncing of the decision to the full 
court, whose decision is final. — 23 & 24 Viet. 
c. 144, 8. 2. 

4N^ew Year’s Day, the first of January, and 
the day on which is commemorated the cir- 
cumcision of the Saviour, as being the eighth 
from the 25th of December, his supposed day 
of nativity. The 25th of March was the civil 
and legal New Year’s Day, till the alteration of 
the style in 1752, when it was permanently 
fixed to the 1st January. 

In Scotland the year was, by a proclamation, 
which bears date 27th November, 1599, or- 
dered thenceforth to commence in that king- 
dom on the 1st January instead of the 25th 
March. — Encyc. Lond. 

Newgate, Delivery of. See Central Cri- 
minal Co CRT. 

News, something not heard before. 

Spreading false news to make discord between 
the sovereign and nobility, or concerning any 
great man of the realm, is » misdemeanor 
punishable af common law with fine and im- 
prisonment ; which is confirmed by stat. West. 

I. 3 Edw. I. c. 34j 2 Ric. II. st. l,*c. 5 ; and 
12 Ric. II. c. 11. 

Newspapers, periodicals in numbers, con- 
sisting commonly of single sheets, and published 
at short and stated intervals, and conveying 
intelligence of passing events. The Acts regu- 
lating them are 60 Geo. III. and 1 Geo. IV. 
c.9; 11 Geo.lV. andlWm. IV. c; 73; and6<&7 
Wm. IV. c. 76. By 18 & 19 Viet. c. 27, it is 
not compulsory to print newspapers on paper 
stamped with the duty imposed by 1$ & 14 
Viet. c. 97, except for the purpose of their 
transmission by post, free of charge. 


NEW_NBI 

New Zealand, Bishopric of^ constituted by 
15 & 16 Viet. c. 88. 

Ne^ Zealand Islands. See 3 & 4 Via. 
c. 62; 9 & 10 Viet. c.l03; 10 & 11 Viet. c. 112; 
11 & 12 Viet. c. 6 ; 12 & 13 Viet. c. 79 ; 13 
^ 14 Viet. c. 70 ; 14 & 15 Viet. cc. 84, 86 ; 
m & 16 Viet. c. 72 ; 20 & 21 Viet. cc. 51, 52, 
53 ; 24 & 25 Viet. cc. 30, 62 ; 25 & 26 Viet. 
c. 48. By 26 Viet. c. 23, the boundaries of 
New Zealand are altered. 

Nexi, among tlie Romans, persons free-bom, 
who, for debt, were delivered bound to their 
creditors, and obliged to serve them until they 
could pay their debts. 

Next Mend. At law, an infant having a 
guardian, may sue by his guardian, as such, or 
by his next friend, though he must always 
defend by his guardian. In equity, he sues 
by next friend, and not by guardian, and 
defends by guardian ad litem. 

A feme covert^ if her husband is banished, or 
has abjured the realm, or has been transported 
for felony, may, both at law and in equify, 
maintain a suit in her own name, as a feme 
sole, but generally she cannot sue, either at 
law or in equity, unless her husband be joined. 
But in equity, if her husband’s interest be 
adverse to her, or where the suit relates exclu- 
sively to her separate estifte, then she sues by 
her next friend. But in this respect she is 
differently placed from an infant ; for no person 
can exhibit a bill as her next friend without 
her consent ; whereas an infant’s consent to a 
bill filed in his name is not necessary. Tho 
next friend of an infant is primd facie liable to 
the costs, which are however reimbursed to 
him out of the infant’s estate, provided he have 
acted properly, but the next friend of a feme 
covert does not incur the like responsibility. 

Idiots and lunatics, found such by inquisi- 
tion, sue by the committee of their estate. 

Next of kin. See Kindred. 

Nexum, the transfer of ownership of a thing 
or the mortgage of it. — Civ. Law. 

Nicole, an ancient name for Lincoln.^— 
Cowel. 

Niderling, Nidering, or*Nithing, a vile, 

ba.se person, or sluggard ; chicken-hearted.—- 
Spelm. 

Niece [fr. neptis, Lat.], the daughter of a 
brother or sister. See Nephew, as to the de- 
gree of consanguinity. 

Nief. See Neife. * 

Nient comprise (not contained), an exception 
taken to a petition,^ecause the thing desired 
is not contained in~ the deed or prooeedizi^ 
upon which the petition is founded. 

Nient culpable (not guilty), a plea in crir 
minal prosecutions. . • . , • 

Nient dedire (to disown nothing), to aufihr 
judgment by not denying or opposing it, i. e. 
by defitult. 

s 
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Nient le fait {not his deed). 

Niger Liber» the black book or register in 
the Exchequer ; chartularics of abbeys, cathe- 
drals, &c. 

Night, the time of darkness between sunrise 
and sunset. ^ 

Housebreaking by night is burglary, whi^ 

see. 

Under the Act against poaching by night, 9 
Geo. IV. c. C9, 8. 12, the night is to be consi- 
dered to commence at the expiration of the 
first hour after sunset, and to conclude at the 
beginning of the last hour before sunrise. 

An arrest may be made on a cajnas on mesne 
process in the night ; and also on a ca. sa. ; and 
a writ of summons may be served during the 
night. 

Night magistrate, a constable of the night ; 
the head of a watch-house. — Scott. 

Night-walkers, vagrants, pilferers, dis- 
turbers of the peace. They may be arrested 
by the police, and committed to custody till 
the morning. — 2 Tlale^ P. C. 90. 

Nihil [Lat.] {nothing)^ a return made by 
a sheriff, &c., when the circumstances war- 
rant it. 

Nihil aliud potest rex in terris, cum sit Dei 
minister et vicarhis, quam quod de jure potest. 
Itaque potesias juris* sun est non injuria; ; cum 
sit auctor jurisy non debet iiule injuriarum nasci 
occasio unde jui'a nascuntur . — 11 Co. 74. — 
(The king being the minister and Vicar of God, 
can do nothing else on earth but what is 
founded in justice. His own power, therefore, 
partakes of justice, not of wrong ; since he is 
the author of justice, it beseems not that an 
opportunity of doing injury should arise from 
the source of rights.) 

Nihil capiat per breve {that he take nothing 
by his writ')y where an issue, arising upon a 
declaration or peremptory plea, is decided for 
the defendant, the judgment is, generally, that 
the plaintiff take nothing, &c., and that the 
defendant go thereof without day, &c., which 
is a judgment of 7iihil capiat, ^c. 

Nihil dat qui non habet. — Jur. Civ, — (He 
gives nothing who has nothing.) 

Nihil de re accrescit ei qui nihil in re quando 
jus accresceret habet. — Co. Litt. 188 . — (Nothing 
of a matter accrues to him who, when the 
right accrues, has nothing in that matter.) 

Nihil est ad conciliandum gratnis verecundid. 
(There is nothing more favourable to concilia- 
tion than modesty.) 

Nihil facit error nominis cum de corpore 
constat. — 11 Co. 21. — (iA error as to a name 
is nothing when there is certainty as to the 
person.) 

NiMl habet forum ex scend.’-^Bacon. — (The 
court has nothing to do with what is not 
before it) 

Nihil infra regnum^^bditos magis conservat 


in ti'anquilUtate et concordid quam debita legum 
administratio. — 2 Inst. 158. — (Nothing more 
preserves in tranquillity and concord those sub- 
jected to the government than a due adminis- 
tration of the laws.) 

Nihil in lege intolei'abilius est eandem rem 
diverse jure censeri. — i Co. 93.— (Nothing in 
law il more intolerable than to rule a similar 
case by a diverse law.) 

Nihil magis justum est quam quod necessarium 
est. — Dav. 12. — (Nothing is more just than 
what is necessary.) 

Nihil peifectum est dum aliquid 7'estat agen~ 
dum. — 9 Co. 9. — (Nothing is perfect while 
something remains to be done.) 

Nihil possumus cordt'a veritatem. — Doct. and 
Stud. D. 2, c. vi. — (Wc can prevail nought 
against truth.) 

Nihil quod est contra rationem est licitum.—^ 
Co, Litt. 97. — (Nothing is permitted which is 
contrary to reason.) 

Nihil quod inconveniens est licitvm est. — Ibid. 
(Nothing is permitted which is inconve- 
nient.) 

Nihil sirnul inventum est et perfectum. — Co. 
Litt. 230. — (Nothing is invented and perfected 
at the same moment.) 

Nihil tarn co?iveniens est naturali cequitati 
quam unumquodque dissolvi eo iigamine ffio 
ligatum est. — 2 hist. 359. — (Nothing is so con- 
sonant to natural equity as that a thing should 
be dissolved by the same means by which it 
was bound.) 

Nihil tarn conveniens est naturali cequitati 
quam voluntatem domini rem snam in alium 
transferre ratam habere. — 1 Co. 100. — (No- 
thing is so consonant to natural equity as to 
regard the intention of the owner in transfer- 
ring his own property to another.) 

Nihil tarn projrrium est imperii quam legibus 
vivere. — 2 Inst. G3. — (Nothing is so much the 
property of sovereignty as to live according to 
the laws.) 

Nihil temere novandum. — Jenk. Cent. 163.— 
(Let nothing be rashly changed.) 

Nihils, or Nlchils, isspes which a sheriff, ap- 
posed in the Exchequer, said were nothing 
worth and illeviable, for the insufficiency of 
the parties from whom due. Sheriffs’ ac- 
counts are now passed by the commissioners 
for auditing the public accounts. — 3 & 4 Wm. 
IV. c. 99. 

Nil debet {he owes nothing'), the form of die 
general issue, not only in debt or simple con- 
tract, but in all other actions of debt not 
founded on a specialty. It is not now allowed 
in any action. — II. T. 1853, r. 11. But this 
does not do away with the plea in penal 
actions under 21 Jac. I. c. 4. — 1 Sveund. 38 a, 
note 0 . 

Nil dioit, Judgment by. See Judgment by 
Default. 
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Nil habnit in tenementis, a plea to be 
pleaded in an action of debt only, brought by a 
lessor against lessee for years, or at will, with- 
out deed. 

If both lessee and lessor execute a lease, the 
former is estopped from pleading this plef^to an 
action of debt for rent by the lessor. It has, 
however, been held to be a good plea on a de- 
mise by deed poll, because, Jis to the lessee, it 
is no estoppel. It cannot be pleaded by a 
lessee in any case where occupation is enjoyed, 
for the court will not permit a tenant to im- 
peach his landlord’s title. In debt on bond, 
conditioned for the payment of rent reserved 
upon a demise accordin^to certain articles, the 
deleiidant is estopped from sjiying that ho had 
not anything in the land demised by the arti- 
cles. In debt for rent by husband and wife, 
upon a lease by her and her first husband, it is 
a good plea that her husband was solely seised, 
and that she had nothing in the land. In as- 
sumpsit, for use and occupation, this is a bad 
plea. It is also no plea in bar of an avowry 
under II Geo. II. c. lU. — Woodf. Land, and 
Ten. 593 ; 1 Selw. Nisi Prius, 557, (>29. 

Nil sine prndenti fecit ratio ne vetustas. — Co. 
Litt. G5. — (Anthpiity did nothing without a 
good reason.) 

Nimia subtilitas in ^ure reprobatur . — Wing. 
26. — (Too much subtlety in law is blamed.) 

Niminm altercando veritas amittitur. — JToh. 
344. — (By too much altercation truth is lost.) 

Nimmer, a>||thief ; a pilferer. 

Nisan. See Abib. 

Nisi prius, a common law jdirase, which 
originated thus : — 

An action was I'ormerly triable only in the 
court where it was brought. But it was pro- 
vided by Magna Charta, in ease of the subject, 
that assizes of novel disseisin and mort-ancestor 
(which were the most common remedies of that 
day) should tlienceforward, instead of being 
tried at Westminster, in the superior court, be 
taken in their proj)er counties, and lor this j)ur- 
pose justices were to be sent into every county 
once a year to take these assizes there. — I 
Reeves^ 246. These local trials being found 
convenient, were soon aj^plied not only to as- 
sizes, but to other actions ; for, by the statute 
of Nisi Pi^uSy 13 Edw. I. st. 1, c. 30, it is pro- 
vided, its the general course of proceeding, that 
writs of venire for summoning juries to the 
superior courts shall be in the following form : 
Prveciphnus tibi quod venire facias coram justi- 
ciariis nostris apud Westm. in Octavis Sancti 
Michaelis NISI talis et talis^ tali die et loco, 
ad partes illas venerint, duodecim, 4'0. Thus 
the trial was to be had at Westminster only in 
the event of its not previously taking place in 
the county before the justices appointed to 
take the assizes. This clause of nisi or nisi 
pnus is not now retained in the venire, but it 


occurs in the record and the judgment roll. 
And it is enforced by a subsequent statute of. 
14 Edw. III. c. 16, which authorizes, at the 
. present day, a trial before the justices of assize, 
fri lieu of the superior court, and gives it the 
iliame of a trial at nisi prius. -^2 Inst. 424. As 
to sittings at nisi prius, see 1 Chit. Arch.Prac. 
by Pren. 171 & 379, et seq. 

Nisi prius record, an instrument in the na- 
ture of a commission to the judges at nisi prius 
for the trial of a cause. It is written on parch- 
ment and delivered to the proper officer of the 
court in which the c^se is to be tried, and by 
him duly entered. Any variance between the 
record and the issue should be objected to at 
the time of trial, but the judges have power to 
amend varianecs. — 9 Geo. IV. c. 15; 8 & 4 
Wm. IV. c. 42, 8. 23 ; C. L. P. Act, 1852, 
s. 222 ; and 1 C/iit. Af'ch. Prac. by Pren. 361. 

Nivicollini Britones, Welshmen, because . 
they live near high mountains covered with 
snow. — Du Cange. 

Nizam, order, arrangement, an arranger.— 

Indian. 

Nizam-ul-mulk, the administrator of the 
empire. — Ibid. 

Nizamut, arrangement, government, the 
office of the Nazam or Niz*am. — Ibid. 

Npamut Adawlut, th*e Court of Criminal 
Justice. — Ibid. 

Nobile officium, the equitable jurisdiction 
N. L. See A. and Non Liquet. 
of the Court of Session in Scotland. 

Nobiles magis plectuntur pecunui ; pishes 
vero in corpore. — 3 Inst. 220. — (The higher 
classes are more punished in money ; but the 
lower in person.) 

Nobiles sunt qui ai'ma gentilitia antecessoriim 
suorum profeiTC possunt. — 2 Inst. 595.-— (The 
gentry are those who are able to produce armo- 
rial bearings derived by descent from their 
own ancestors.) 

Nohiliores et benigniores preesumptiones in 
dubiis sunt prcvferemloi.-^Reg. Jur. C'lV.— (In 
cases of doubt, the more generous and more 
benign presumptions are to oe preferred.) 

Nobilitas est duplett, superior et inferior.— ^2 
Inst. 583. — (There are two sorts of nobility, 
the higher and the lower.) 

Nobility, a division of the lay people in our 
civil state, comprehending dukes, marquesses, 
earls, viscounts, and barons. These had an- 
ciently duties annexed to tlieir respective 
honors ; they are created either by vrnt, i. e. 
by royal summons to attend the house of pe^ns, 
or by letters-patent, i. e. by royal grant of any 
dignity and degree of peerage ; and they enjoy 
many privileges, exclusive of their senatorial 
capacity. — 1 Rl. Com. 396, 

Nooent, guilty ; criminal. 

Noctfuiter {by nighQ, an aboli^ed writ 
which issued out of ChloBery, and returned to 
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the Queen’s Bench, for the prostration of en- 
. closures, &c.— 7 & 8 Geo. IV. c. 27. 

Nootes and Kootem de Firing, entertain- 
ment of meat and drink for so many nights.-— 
Domesday. ^ 

Hodfyrs, or Nedfri [fr. nehy Sax., necessary}, 
necessary fire. 

IToes. When a question is put from the 
Chair in the House of Commons, those mem- 
bers who give their voices and votes in the 
negative are called the Noes, as distinguished 
fiom the Ayes, those who give their voices and 
votes in the affirmative. • 

Nolle prosequi (to be unwilling to prosecute\ 
a proceeding in the nature of an acknowledg- 
ment or undertaking by the plaintiff when he 
has misconceived the nature of the action, or 
mistaken the proper party to be sued, to for- 
bear to proceed any further either in a suit al- 
together, or as to some part of it, or as to some 
of the defendants ; but if it is entered as to 
parli of a suit only, or as to some of the defend- 
ants, he is at liberty to proceed as to the rest. 
It differs from a non pros^ which puts a plain- 
tiff out of court with respect to all the defend- 
ants. If it be entered before judgment, the 
plaintiff may bring another action for the same 
cause, but if after j'adgment, it operates as a 
retraxity and bars any future action for the 
same cause. 

In actions upon contracts against several 
defendants, whether they join or sever in their 
pleas, the plaintiff cannot enter a nolle prosequi 
as to any one of them without releasing the 
others ; but this is not the case in actions upon 
tort. 

Where a nolle prosequi is entered as to the 
whole declaration, the defendant is entitled to 
his costs. By 3 & 4 Wm. IV. c. 42, s. 32, it 
is enacted, that where several persons shall be 
made defendants in any personal action, and 
any one or more of them shall have a nolle 
prosequi entered as to him or them, every such 
person sliall have judgment for and recover 
his reasonable costs. And where any nolle 
prosequi shall hAve been entered upon any 
count,, or as to part of any declaration, the 
defendant shall be entitled to and have judg- 
ment for and recover »h is reasonable costs in 
that behalf (s. 33). 

Nomen 00ll6Ctiviilii, a singular noun of 
multitude. 

Nomen generaUssimum, a most universal 
term, as land. 

Nwnen dititur a noscendo^ quia notitiam 
■facit . — 6 Co. 65. — (A name is called from 
the word to know, because it makes recognition.) 

Nomen ducis mergitur nomine regie. — Jenk. 
Cent 225. — (The name of the duke is merged 
in the n^me of king.) 

Norrmk^est quasi rei notamsn.— >11 Co. 20. — 
.(A name^ as it were, the note of a thing.) 


Nomen non sujficit si res non sit de jure aut 
de facto. — 4 Co. 107. — (The name is not 
sufficient if the thing be not by law or by 
fact.) 

Nomenclator, one w*ho calls things or per- 
sons by their proper names; one who opens 
the etymologies of names, interpreted. — The- 
savrarius ; Spelm. 

Nomina Villarum, an account of the names 
of all the villages and the possessors thereof, 
in each county, drawn up by several sheriffs, 
9 Edward IT., and returned by them into the 
Exchequer, where it is still preserved. 

Nomina si nescis perit cognitio rerum. Et 
nomina si perdas^ cer'tkdistinctio reium perditur. 
Co. Litt. 86. — (If you know not the names 
of things, the knowledge of things themselves 
perishes. And if you lose the names, the dis- 
tinction of the things is certainly lost). 

Nomina sunt notce rerum. — 11 Co. 20. — 
(Names are the notes of things). 

Nomina sunt mutabilia^ res autem immobiles. 
6 Co. 66. — (Names are mutable, but things 
immutable). 

Nomina sunt symbola rerum\ — Godb, — 
(Names are the symbols of things). 

Nominal partner, one who has not any 
actual interest in the trade or business, or its 
profits ; but, by allowing his name to be used, 
holds himself out to the world as apparently 
having an interest. 

‘ If a person will lend his name as a part- 
ner,’ said Lord Chief Justice E^e ( Waugh v. 
Carver, 2 H. Bl. 235), ‘ he becomes, as against 
all the rest of the world, a partner, not upon 
the grounds of the real transaction between 
them, but upon principles of general policy, to 
prevent the frauds to which others would be 
liable, if they were to suppose tliey lent their 
money upon the apparent credit of three or 
four persons, when in fact they lent it only to 
two of them, to whom, without the others, they 
would have lent nothing.’ ' 

However, to render a person responsible as 
a nominal partner, positive consent, or at least 
a knowledge by him of the assumption of his 
name, from which his acquiescence will be in- 
ferred, must be sliown. — Gow on Partnership, 
1 2, 24, 25, 80, 129 ; Story on Partnership, 96, 
112, 351. 

Nominate contracts, those distinguished by 
particular names. 

Nomination, the act of mentioning by name ; 
especially the power of appointing, by virtue of 
some manor or otherwise, a clerk to a patron 
of a benefice, by him to be presented to the 
ordinary. A nominator mus^ appoint his clerk 
within six months after avoidance ; if he do 
not, and the patron presents his clerk befrre 
the bishop has taken any benefit of the lapse, he 
is obliged to adnciit such clerk. — Plowd. 529. 
Nomine pesnas, a penalty incurred for not 
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paying rent, «fec. at the day appointed in the 
lease or agreement for payment thereof. 

Strictly speaking, nq forfeiture can be called 
nomine poencBy unless it be for the non-payment 
of rent ; but it is not unusual to mention stipu- 
lated penalties for other things, as for the non- 
payment of a collateral sum, for ploughing up 
ancient meadow, or above a certain number of 
acres in one year, for changing the character of 
particular premises, or the like, by the general 
name of nomine poenas. 

Where a penalty is annexed to the non-pay- 
ment of rent, and distress given for it, a de- 
mand must be made, and the penalty is waived 
by an acceptance of tike rent. — Cowp. 247 ; 
Woodf. Land, and Ten. 327. 

Nominee, a person nominated or appointed 
to any place or office ; a surrenderee. 

Nomocanon [fr. j'oyuoc, Gk., law, and Kavtovy 
a rule], a collection of canons and imperial 
laws relative or confonnable thereto. 

-The first nomocanon was made by Johannes 
Scholasticus in 554. Photius, patriarch of 
Constantinople, in 883, compiled another no- 
mocanon, or collation of the civil laws with the 
canons; this is the most celebrated. Balsamon 
wrote a commentary upon it in 1180. 

Also, a collection of the ancient canons of 
the apostles, councils, and fathers, v/ithout any 
regard to imperial constitutions. Such is the 
nomocanon by M. Cotelier. — Encyc. Lond. 

Nomogfrapiier [fr. vopos, Gk., law, and ypa^b;, 
to write], one who writes on the subject of laws. 

Nomography, a treatise or description of 
laws. 

Nomothesy [fr. vopoc, Gk., law, and ndrjptj 
to put], the institution of laws ; the publica- 
tion of laws. 

Nomotheta [Gk.], a lawgiver, or law-com- 
missioner. 

Nomothetical, legislative. 

Non, not. It is never used separately, but 
sometimes prefixed to words with a negative 
power. 

Non-ability, inability ; an exception against 
a person. 

E'on accipi debent verba in demonstrationem 
falsam quas competunt in limitationem veram . — > 
Bacon . — (Words which agree in a true mean- 
ing, ought not to be received in a false sense). 

Non alio modo puniatur aliquia quam aecun- 
dum quod ae habet condemnatio . — 8 Inat. 217. 
(A person may not be punished differently than 
according to what the sentence enjoins). 

Nonm et deoimm, payments made to the 
church, by those who were tenants of church- 
farms. The first was a rent or duty for things 
belonging to husbandry, the second was claimed 
in right of the church. 

Non-acoeptanoe, the refusal of acceptance. 
Non acceptavit [Lat.] {he did not accept"). 
This plea puts in issue the fi^t of the bill being 


due at the time of action brought, being a de- 
nial of a defendant having accepted such a bill 
as was described in the declaration.— JGTtnf on v. 
Duffy 10 W. 4- M. 295. 

Non-access, when a husband could not, in 
the course of nature, by reason of his absence, 
have been the fether of his wife’s child, the 
child is by law a bastard. 

Access, or sexual intercourse, is certainly to 
be presumed during lawful wedlock ; but this 
presumption may be encountered by proof of 
any circumstances which satis&ctorily show 
that this sexual intercourse did not take place 
within such a time that the husband could, 
according to the laws of nature, be the fatheer 
and the proof of these circiunstances must be 
regulated by the same principles as are appli- 
cable to the establishment of any other fiict. 
The mother of the child whose legitimacy is 
questioned will not be allowed to prove .the 
non-access of her husband, not even after her 
husband’s death. — 2 Phil, on Evidi 248. 

Non-act, a forbearance from action ; the con- 
tra^ to act. 

Non-admission, the refusal of admission. 

Non-age, minority. 

Nonagium, or Non-age, a ninth part of 
movables which was paid to the clergy on the 
death of persons in their parish, and claimed 
on pretence of being distributed to pious uses. 
Blount. 

Non-appearance, the omission of timely and 
proper appearance ; a failure of appearance. 

Non assumpsit {he has not promiaed)y a plea 
by way of traverse, which occurs in the action 
of assumpsit or promises. 

The plea of non assumpsit operates as a de- 
nial in point of fact of the existence of any 
express promise to the effect alleged in the de- 
claration, or of the matters of fact from which 
the promise alleged would be implied by law. 
But under this plea the defendant cannot insist 
that, though a contract was made as alleged, it 
is invalid in point of law, for this must form 
the subject of a special allegation, showing the 
circumstances out of whidh the illegality is 
supposed to ax'isQ.— Step. Plead. 183. 

In assumpsity the rules of Hilary Term, 
1853, order that, ‘ In all actions of simple 
contract (except as thereinafter excepted) we 
plea of non assumpsit (which by the way is no 
longer properly called the genertd issue) or 
a plea traversing the contract or agreement 
alleged in the declaration, shall operate only aa 
a denial in fact of the express contract, pro- 
mise, or agreement alleged, or of the matters 
of fact from which the contract, promise, or 
agreement alleged may be implied by law, .e.g. 
in an action on a ^ warranty, such pleas will 
operate as a denial of the fact of the sale and 
warranty having been given, and not of the 
breach ; and in an action on a policy of insurance, 
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of the subscription to the alleged policy by 
the defendant, but not of the interest, of the 
commencement of the risk, of the loss, or 
of the alleged compliance with warranties. In 
actions against carriers and other bailees for 
not delivering or not keeping goods safe, or 
not returning them on request, and in actions 
. against agents for not accounting, such pleas 
will operate as a denial of any express or im- 
plied contract to the effect alleged in the de- 
claration, but not of the breach. To causes 
of action to which the plea of “ never was in- 
debted ” is applicable as provided in Schedule 
B (36) of the Common Law Procedure Act, 
1852, and to those of a like nature, the plea 
of won assumpsit shall be inadmissible, and the 
plea of “ never was indebted ” will operate as 
a denial of those matters of fact from which the 
liability of the defendant arises ; e. g. in actions 
for goods bargained and sold, or sold and de- 
livered, the plea will operate as a denial of the 
bargain and sale, or sale and delivery in {X)int 
of fact ; in the like action for money had and 
received, it will operate as a denial both of the 
receipt of the money and the existence of those 
facts which makes such receipt by the defendant 
a receipt for the use of the plaintiff’ (r, 6). 

‘ In all actions upbn bills of exchange and 
promissory notes, the plea of non assumpsit and 
never indebted diall be inadmissible. In such 
actions, therefore, a plea in denial must traverse 
some matter of fact, e. g. the drawing, or 
making, or indorsing, or accepting, or present- 
ing a notice of the dishonor of the bill or 
note ’ (r. 7). 

* In every species of action on contracts, all 
matters in confession and avoidance, including 
not only those by way of discharge, but those 
which show the transaction to be either void 
or voidable in point of law, on the ground of 
fraud or otherwise, shall be specially pleaded, 
e. g. infancy, covertiu’e, release, payment, per- 
formance, illegality of consideration, either by 
statute or common law, drawing, indorsing, 
accepting, &c. bills or notes by way of accom- 
modation, set-off, ihutual credit, rmscaworthi- 
ness, misrepresentation, concealment, deviation, 
and various other defences mu.st be pleaded’ 
(r. 8). 

Kon assumpsit infra sex annos (he has not 

promised within six years'). The form of plead- 
ing the Statute of Limitations. 

Kon-attendance, the not giving personal at- 
tendance. 

Non-attention, the want of proper and timely 
attention. 

Non bis in idem (not twice tried for the 
same offence). 

Non cepit (he took not\ a plea by way of 
traverse, which occurs in the action of replevin. 

This plea applies to the case where the de- 
fendant has' not, in fact, taken the cattle or 


gdods, or where he did not take them or have 
them, in the place mentioned in the declara- 
tion ; the place being a material point in this 
action. 

Non-claim, the omission or neglect of him 
that ought to challenge his right within a time 
limited, as within a year and day, but now no 
continual or other claim shall preserve any 
right of making an entry or distress, or of 
bringing an action. — 3 & 4 Wm. IV. c. 27, s. 11. 

Non compos mentis, said of a person who is 
not of sound memory and understanding. See 
Idiots an^ Mental Alienation. 

Non con, an abbreviation of nonconformist, 
which see ; or of non-content. 

Non concedantur citationes pnusquam expri- 
matur super qud re fieri debet citatio. — 12 Co. 
47. — (Summonses should not be granted before 
it is expressed on what matter the summons 
ought to be made). 

Non concessit (he did not grant)y a plea 
resorted to by a stranger to a deed, because 
estoppels do not hold with respect to strangers. 

This plea brings into issue the title of the 
grantor as well as the operation of the deed. 

Nonconformist, one who refuses to comply 
with others ; one who refuses to join in the 
established worship. 

Nonconformists are of two sorts ; (1) such 
as absent themselves from divine worship in 
the established church through total irreligion, 
and attend the service of no other persuasion ; 
(2) such as attend the religious service of an- 
other persuasion. Sec Dissenter. 

Nonconformity, refusal of compliance. 

Non constat (it is not plain). 

Non culpabilis, sometimes abbreviated Non 
cul. (not guilty.) 

Non damnificatus (not injured)^ a plea in an 
action of debt on an indemnity bond, or bond 
conditioned ‘ to keep the plaintiff harmless and 
indemnified, «&;c.’ 

This is in the nature of a plea of perform- 
ance ; being used where the defendant means 
to allege that the plaintiff has been kept harm- 
less and indemnified, according to the tenor of 
the condition ; and it is pleaded in general 
terms without showing the particular manner 
of the indemnification. — Step. Plead. 378. 

Non debent mulieribus assignari castra in 
dotem quee fuerunt virorum suorvm et guoe de 
guerra existunty vel etiam homagia et servicia 
aliquorum de guerra existentia.-^Co. Litt. 31. 
(Castles which belonged to their husbands, 
and which are for war, ought not to be 
assigned to widows as dower, or even homage 
or services of things belonging to war.) 

Non debet adduci exceptio ejus rei aijus 
petitur dissolutio. — Jenk. Cent. 37. — (An ex- 
ception of the thing, whose abolition is sought, 
ought not to be adduced.) 

Non debet did tend&re inprcejudicium ecclesi- 



( 633 ) KOir 


miicm libertatis quod pro rege et republtcd neces- 

sarium videtur . — 2 Inst, 625 (That which 

seems necessaiy for the king and the state 
ought not to be said to tend to the prejudice 
of spiritual liberty.) 

Non deoimando, a custom or presgription 
to be discharged of all tithes, &c. 

Non dedpitur qui scit se decipi.—-Ii Co. 60. 
(Ho is not deceived who knows himself to be 
deceived.) 

Non definitur in jure quid sit conatus . — 6 
Co. 41. — (What an attempt is, is not defined 
in law.) 

Non detinet, a plea by way of traverse, 
which occurs in the action of detinue. 

This plea alleges that the defendant does 
not detain ‘ the Siiid goods in the said declara- 
tion specified, &c.’ It operates accordingly as 
a denial of the detention of the goods in ques- 
tion by thp defendant. But, under this form 
bf plt^a, the defendant Ciinnot deny that the 
goods were the plaintiff’s property. — Step. 
Plead. 177. 

Non diffemmt quee concordant re, tametsi non 
in verbis iisdem. — Jenk. Cent. 70. — (Those 
things that agree in substance, though not^n 
the same words, do not differ.) 

Non dimisit (Jie demised 7iot), a plea re- 
sorted to where a plaintiff declares upon a 
demise without* stating the indenture in an 
action of debt for rent. 

Also, a plea in bar, in replevin to an avowry 
for arrears of rent, that the avowant did not 
demise. 

Non distringendo, a writ not to distrain. — 
Obsolete. 

Non effecit affectus nisi sequatur. Sed in 
atrocioribus delictis punitur affcchts, licet noti 
sequatur effectus . — 2 liol. Rep. 89. — (The in- 
tention fulfils notliing unless an effect follow. 
But in the deej)er delinquencies, the intention 
is punished, although an effect fidlow not.) 

Nones, days so called because they reckoned 
nine days from them to the Ides. 

The seventh day of March, May, July, and 
October, and the fifth day of all other months. 
Kenn. Antiq. 92. 

Non est arctius vinculum inter homines quam 
jusjurandum. — Jenk. Cent. 126. — (There is no 
tighter link among mankind than an oath.) 

Non est consonum rationi, quod cognitio acces- 
sorii in curia christkmitatis irnpediatur, ubi 
cognitio causes principalis ad forum ecclesias~ 
ticum noscitur pertinere . — 12 Co. 65.-— (It is 
unreasonable that the cognizance of an acces- 
apry matter should be impeded in an ecclesias- 
tical court, when the cognizance of the principal 
cause is admitted to appertain to an ecclesias- 
tical court.) 

Non est disputandum contra principia negan-^ 
tern. — Co. Litt. 343. — (We cannot dispute 
against a man denying principles.) 


Non e«t fMtamt a plea by way ©^traverse, 
which occurs in debt on bond or other specialty, 
and also in covenant. 

This plea denies that the deed mentioned in 
the declaration is the defendant’s deed ; under 
this the defendant may contend at the trial that 
the deed was never executed in point of tact. 
But he cannot, imder this plea, deny its validity 
in point of law, for this should form the subject 
of a special allegation, showing the circumstance 
out of which the illegality is supposed to arise. 
None but the party, his heirs, executors, i&c. 
can plead non est factum, for a stranger to a 
deed cannot ; he must say nothing passed by 
the deed. 

By the rules of Hilary Term, 1853, * In ac- 
tions on specialties or covenants, tlio plea of 
non est factum shall operate os a denial of the 
execution of the deed in point of feet only, and 
all other defences shall be specially pleaded, 
including matters which make the deed abso- 
lutely void, as well as those which make it 
voidable ’ (r. 10). 

Non est inventus, a sheriff's return to a 
writ Avhen the defendant is not to be found in 
his bailiwick. 

Non est juri consonum quod quis super Us 
quorum cognitio ad nos pertinet, cuind christi- 
anitatis irahatur in pldcitum. — 12. Co. 44.— 
(It is unreasonable that any one should be 
drawn to plead in an ecclesiastical coiu*t to those 
things the cognizance of which belongs to us.) 

Non estjustum aliquem antenatum post mortem 
facere bastardimi, qui toto tempore vitas suae pro 
legiiimo habebatiir. — Co. Litt. 244. — (It is not 
just to make an elder born a bastard after his 
death, who, during his lifetime, was accounted 
h'gitimatc.) 

Non est recedendum a communi observantid. 
2 Co. 74. — (There is no departing from common 
observance.) 

Non est reguJa quin fallal. — Ofice of Ex- 
ecutor, 212. — (There is no rule which may not 
fail.) 

Non facias malum, ut irple venial bonum.-~- 
1 1 Co. 7 4. — (You are not to do evil that thence 
good may arise.) 

Non-feasance, an offence of omission of .what 
ought to be done. 

Non impedit clausula dei'ogatoria quo 'minus 
ah eddem potestate res dissolvantur a qud con- 
stituuntur.— Bacon. — (A derogatory clause does 
not impede things from being dissolved by the 
same power by which they are created.) 

Non in legendo sed in intelligendo leges eoksis- 
tunt. — 8 Co. 167. — (The Jaws consist not in 
being read, but in being understood.) 

Non jus sed seisina facit stipitem^—J^ta, 
1. vi. — (Not right, but seisin, makes a stock.) 

Non licet quod dispendio licet, — Co. Litt. 
127.— (That which is permitted at a loss is not 
permitted.) 
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Kqn implaoitando aliqnem de libero tene- 
mento sine brevi, a writ to prohibit bailiffs, 
&c. from distraining or impleading any man 
touching his freehold without the king’s writ. — 
Reg. Otng. 171. Obsolete. 

Non infregpit conventionem, a plea’ which 
raises a substantial issue in an action for non- 
repair according to covenant, whether there was 
a want of repairs or not. — 1 Selw. Nisi JPriuSj 
561. 

Non inteomittant clause, a clause exempt- 
ing a smaller jurisdiction from being included 
in a larger. 

Non intromittendo, quando breve prae- 
cipe in capite subdole impetratur, a writ 
addressed to the justices of the bench, or in 
eyre, commanding them not to give one who 
under color of entitling the king to land, &c. 
as holding of him, in capite^ had deceitfully ob- 
tained the w'rit called praecipe in capite^ any 
benefit thereof, but to put him to his writ of 
right. — Reg. Orig. 4. Obsolete. 

Non-issuable pleas, those upon which a 
decision would not determine the action upon 
the merits, as a plea in abatement. 

Non-joinder, a plea in abatement for the 
non joinder of a person as co-defendant ; it 
must state that the pbrson who is the subject 
of the plea resides within the jurisdiction, and 
his residence must be stated with cenvenient 
certainty in an affidavit verifying the plea. 

No action or suit commenced to recover da- 
mages for loss or injury to any parcel, package, 
or person, shall abate, for the want of joining 
any co-proprietor, in any mail, stage coacli, or 
other public conveyance, by land, for hire. — 1 
Wm. IV. c. 68, s. 5. See 7 Geo. IV. c. 46. 

Non-joinder of plaintiffs and defendants is 
amendable bj*^ C. L. P. A. 1852, ss. 34-46. 
See Chit. Arch. Prac. by Pren. 403, 897, 
1550. 

Non-juiing [fr. non and juro, Lat., to swear j, 
applied to those who would not swear allegiance 
to the Hanoverian family. — Encyc. Land. 

Nou-juror, one who, conceiving the Stuart 
family unjustly deposed, refused to swear alle- 
giance to those who succeeded them. 

Non liquet {it does not appear clear^^ a 
verdict given by a jury, when a matter was 
to be deferred to another day of trial. 

The same phrase was used by the Romans ; 
after hearing a cause, such of the judges as 
thought it not sufficiently clear to pronounce 
upon, cast a ballot into the urn with the two 
letters N. L. for non liquet. 

Non merobandizando viotualia, an ancient 
writ addressed to Justices of assize, to inquire 
whether the magistrates of a town sold victuals 
in gross or by retail, during the time of their 
.Wiiig in office, which was contrary to an ob- 
solete stafute ; and tp punish them if they did. 
Reg. Orig. 1'84. Obsolete. 


Non molestando, a writ that lay for a per- 
son who was molested contrary to the king’s 
protection granted to him. — Reg. Orig. 184. 

IIo7i observatd fonnd infertur adnullatio 
aetds. — 5 Co. Ecc. L. 98. — (When form is not 
obsenrpd, a failure of the action ensues.) 

Non obstante {notwithstanding^ a license 
from the Crown to do that which could not 
be lawfully done without it. Also, a clause 
frequent in statutes and letters-patent, import- 
ing a license from the Crown to do a thing, 
which by common law might be done, but 
being restrained by Act of Parliament could 
not be done without such license. — Plowd. 501 ; 
2 Reeves, c. viii., p. 83. 

But the doctrine of non obstantes, which sets 
the prerogative above the laws, was effectually 
demolished by the Bill of Rights at the Revo- 
lution ; for it is enacted by 1 W. & M. 2, c. 2, 
that no dispensation, by n07i obstante of or 
to any statute, or any part thereof, shall bo 
allowed, but that the same shall be held void 
and of none effect, except a dispensation be 
allowed in such statute. 

Non obstantq veredicto, judgment. See 

Judgment non obstante veredicto. 

*Non officit conatus nisi sequatur effectus . — 
11 Co. 98. — (An attempt does not hinder 
unless a consequence follow.) 

Non omittas, the clause ‘ that you omit not 
by reason of any liberty in your bailiwick,’ 
which is usually inserted in all pi ocesses ad- 
dressed to slierifis, "which makes the liberty 
pro hdc vice, parcel of the sheriff’s bailiwick, 
and the sheriff must enter and execute the 
■writ within the liberty. 

If a writ do not contain a non omittas clause, 
the sheriff directs his mandate either to the 
lord or the bailiff of the liberty, by whom the 
writ is executed and returned. 

Non omnium quos a majoribus nostris con- 
stituta sunt ratio reddi potest. — 4 Co. 78 . — 
(The reason of all the things which were insti- 
tuted by our ancestors cannot be given.) 

Non pertinet ad judicem secular em cognoscere 
de Us quae sunt mere spiritualia annexa. — 2 

Inst. 488 (It belongs not to the secular judge 

to take cognizance of things which are merely 
spiritual.) 

Non-plevin, default in not replevying land 
in due time. 

Non ponendis in ajteisis et juratis, a writ 
formerly granted for freeing and discharging 
persons from serving on assizes and juries — 
F. N. B. 165. 

Non potest adduci exceptio ejue rei cujus 
petitur dissolutio. — Bac. Max. 22. — (An ex- 
ception of the same thing whose avoidance is 
sought, cannot be made.) 

Where the legality of some proceeding is 
the subject in dispute between two parties, he 
who maintains its l^ality, and seeks to take 
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advantage of it, cannot rely upon the proceed- 
ing itself as* a bar to the adverse party; for 
otherwise the person aggrieved would be 
clearly without redress. 

Non potest rex gratiam facere cum injurid et 
damno aliorum ; quod autem alienum est dare 
non potesUl^er suam gratiam . — 3 Inst. 236. — 
(The king cannot confer a favor at the expense 
or to the injury of others; for what is the 
property of another, he cannot give as his own 
favor.) 

Non potest rex suhditum reniteptem onercqiip 
impositionibus. — 2 Inst. 61. — (Tlie king cannot 
load a subject with impositions against his 
consent.) 

Non prcestat impedimentum quod de jure non 
sortitur effectum.— Jenk. Cent. 162. — (An im- 
pediment which does not by law produce a 
consequence, avails not.) 

Non procedendo ad assisam rege incon- 
snlto, a w'rit to stop the trial of a cause ap- 
pertaining to one who is in the royal service, 
&c. until the sovereign’s pleasure be further 
known. — Reg. Orig. 220. 

Non pros, abbrev. for non prosequitur. See 
Judgment of non pros. 

Non quod dictum est^ sed quod factum est 
inspicitur. — Co. Litt. 36. — (Not what is said 
but what is done is to be regarded.) 

Non refert an quis assensum suum prcefert 
x^rbis^ an rebus ipsis et factis.^10 Co. 52. — 
(It matters not whether a man gives his assent 
by his words, or by his acts and deeds.) 

Non refert quid ex cequipollentibus fat . — 5 
Co. 122. — (It matters not which of [two] equi- 
valents happen.) 

Non refert quid notum sit judici, si notum 
non sit in formd judiciu — 3 Bids. 115. — (It 
matters not what is known to the judge, if it 
be not known in a judicial form.) 

Non refert verbis an factis fit revocatio . — 
Cro. Car. 49. — (It matters not whether a re- 
vocation is made by words or deeds.) 

Non-residence, failure of residence. 
Non-residentia pro clerico regis, a writ 
addressed to the bisliop, charging him not to 
molest a clerk employed in the royal service, 
by reason of his non-residence ; in which ca.se 
he is to be discharged. — Reg. Orig. 58. 

Non res]^ondebit minor ; nisi in causa dotisy 
et hoc pro favor e doti. — 4 Co. 71. — (A minor 
shall not answer unless in a case of dower, and 
this in favor of dower.) 

Non-sane memory, a person laboring under 
mental alienation, which see. 

Nonsense. Where a matter set forth is 
grammatically right, but absurd iU the sense 
. and unintelligible, some words cannot be re- 
jected to make sense of the rest, but they must 
be taken as they are ; for there is nothing so 
absurd but what, by rejecting, may be made 
sense; but where a matter is nonsense, by 


being contradictojy and repugnant to somewhat 
precedent, there the precedent matter which is 
sense shall not be defeated by the repugnancy 
which follows ; but tliat which is contradictory 
sliall be rejected. 

Non sequitor (ft does not follow). 

Non solum quid licety sed quid est conveniens 
considerandum ; quia nihil quod inconveniens 
est licitum, — Co. LitU 66. — (Not only what is 
permitted, but what is proper, is to be consi- 
dered ; because nothing which is improper is 
legal.) 

Non solvency, inability to pay. 

Non solvendo peonniam ad qnam olerions 
mnlctatur pro non-residenti|t, a writ prohibit- 
ing an ordinary to take a pecuniary mulct 
imposed on a clerk of the sovereign for non- 
residence. — Reg. Writy 59. 

Nonsuit [lion est prosecutus, Lat.] See 
Judgment as in case of a nonsuit. 

Non sum informatus, a formal anew# made 
of course by an attorney, that he is not in- 
formed to say anything material in defence of 
his client ; by which he is deemed to leave it 
undefended, .and so judgment passes against 
his client. See Judgment in default. 

Non-summons, wager of law ofy the mode 
in which a tenant or defendant in a real action 
pleaded, when the summons which followed 
the original was not served within the proper 
time. — 31 Eliz. c. 3, s. 2 ; 2 Saund. 45 c. 

Non sunt longa uhi nihil est quod demere 
possit . — Vaugli. 138. — (There is no prolixity 
where there is nothing which can be taken 
away.) 

Non temere crederSy est nervus sapiential-.—- 
5 Co. 114. — (Not to believe rashly is the nerte 
of wisdom.) 

Non tenuit, a plea in bar, in replevin, to 
avowry for arrears of rent, that the plaintiff 
did not hold in manner and form, as the avowiy 
alleges. 

Non-tenure, a plea in bar to a real action, 
by saying that he (the defendant) held not the 
land mentioned in the plaintiffs count or de- 
claration, or at least some* part thereof. It is 
either general, where one denied ev^ to have 
been tenant of the land in question, or special, 
where it is alleged he was not tenant on the 
day whereon the writ was purchased. — 1 Mod. 
181. 

The form of pleading a special non- tenure is 
to be found in Co. Eccl. 620 a. 

Non-terminus, the vacation between term 
and term, formerly called the time or daye qf 
the king’s peace. 

Non-user, neglect of official duty. 

Non valebit felonis generatioy nec ad 
ditatem paternam vel matemam ; si auteti^ ante 
feloniam generationem fecerity tqUs d^neraUo 
succedit in Juereditate patris pel meUris h quo 
non fuerit felonia perpetratik — Z Co. 41 .— 
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(The offspring of a felon cjannot succeed either 
to a maternal or paternal inheritance ; but if 
he had offspring before tlic felony, such offspring 
may succeed to the inheritance of the iather 
or mother by whom the felony was not com- 
mitted.) 

This is not now the rule, for descendants 
can trace through a felon-ancestor. 

Non valet confirmation nisi «Y/e, qui confirmatn 
sit in possessione ret vel juris u?ide fieri dehet 
confirmatio ; et eodem modoj nisi ille cui con- 
fimiatio fit, sit in possessione. — Co. Litt. 295. — 
(Confirmation is not valid unless he who con- 
firms is either in possession of the thing itself, 
or of the right of* which confirmation is to be 
made, and, in like manner, unless lie to whom 
confirmation is made is in possession.) 

Non valet impedimentvm quod de jure non 
sortitur effectum. — 4 Co. 31. — (An impediment 
is of im avail which by law has no effect.) 

Non videtur consensum retinuisse si quis ex 
prcescripto minantis aliquid immutavit. — Bacon. 
(lie does not appear to ha’-'e retained consent, 
who has changed anything through menaces.) 

Nook of Itmd \_nocata tcrrccn Lat.], twelve 
acres and a half, sed qu. 

Norfolk Island. See 6 & 7 Viet. c. 35. 

Norroy [fr. nord ahd roifn l^^r.], the title of 
the third of the three kings at arms, or provin- 
cial heralds. See Herald. 

Northampton, Statutes made at^ 2 Edw. III. 
A.D. 1328. — Barr on Stat. 229. 

Noscitur ex socio, qui non cognoscitur ex se. 
Moor. 817. — (He who cannot be known from 
himself may bo known from his associate.) 

Nosocomi, managers of pauper-hospitals. — 
(jiv. Law. 

Notarial, takbn by a notary. 

Notary, or Notary public [fr. notairCn Er. ; 
fr. notariuSj Lat.J, an officer whose business it 
is to take notes of anything which may concern 
the public ; he publicly attests deeds or writings 
to make them authentic in another country ; 
but principally in mercantile affairs, as to make 
protests of bills of exchange, &c. He must 
serve an apprenticeship of seven years, and be 
admitted! in the civil law courts. He cannot 
permit another to act in his name, and in Lon- 
don he must be free of the Scriveners’ Com- 
pany. See 41 Geo. III. c. 79 ; 3 & 4 Wm. IV. 
c. 70 ; 6 & 7 Viet. c. 90 ; 2 Chit. Gen. Prac. 36. 

Note a bill. When a bill has been disho- 
nored, it is usual for a notary public to pre- 
sent it again on the same day, and if it be not 
thei\ paid, to make a minute consisting of his 
initials, the day, month, and year, and reason, 
if assigned, of non-payment. The making of 
this minute is called noting the hill. See SniitKs 
Merc. Law. See Noting. 

Note of a fine, a brief of a fine made by the 
chirographer b^re it was engrossed. Abolished 
by 3 & 4 Wm. IV. c. 74. 


Note of allowance. Either party alleging 
error in law may deliver to one of the masters 
of the court a rnemolandiim in writing in the 
form contained in the Schedule (A) to the 
L. P. A. 1852, annexed, marked No. 10, 
or to Ijie like effect, entitled in th^ court and 
cause, and signed by the party or iffi attorney, 
alleging that there is error in law in the record 
and j^roceedings ; whereupon the master shall 
file such memorandum, and deliver to the party 
lodging the same a note of the receipt thereof ; 

a copy of such note, together with a state- 
ment of the grounds of error intended to be 
argued, may be served on the opposite party or 
his attorney. — C. L. P. A. 1852, s. 149. 

Proceedings in error in law shall be deemed 
a supersedeas of execution from the time of 
the service of the copy of such note, together 
with the statement of the grounds of error in- 
tended to be argued, until default in putting in 
bail, or an affirmance of the judgment or dis- 
continuance of the proceedings in error, or until 
the proceedings in error shall be otherwise 
disposed of without a reversal of the judgment ; 
provided always, that if the grounds of error 
shall appear to be frivolous, the court or‘a judge 
upon summons may order execution to issue 
(s. 150). 

Note of hand, a promissory note. 

Note promissory. See PiiOMissoRv Note. 

Notes, memoranda made by a judge on *a 
trial, as to the evidence adduced, and the points 
reserved, &c. A copy of the judge’s notes, to 
be used on the motion for a new trial, is ob- 
tained from his clerk. 

Not found, no true bill. See Ignoramus. 

Not g^uilty, a plea by way of traverse which 
occurs in actions ex delicto^ and amounts to a 
denial only of the breach of duty or wrongful 
act alleged to have been committed by the de- 
fendant.—//. T. 1853, r. 10. 

The plea of not guilty, in cnminal proceed- 
ings, is the proper form wherever a prisoner 
means either to deny or justify the charge in 
the indictment, in which case a special plea is 
generally improper. 

Thus on an indictment for murder, a man 
cannot plead that it was his own defence against 
a robber on the highway, or a burglar, but he 
must plead the general issue, not guilty, and 
give this special matter in evidence. For, 
besides that these pleas do in effect amount 
to the general issue, since, if true, the prisoner 
is most clearly not guilty, as the facts in treason 
are laid to be done proditorie et contra ligean- 
tide suve dqlictunif and in felony, that the killing 
was done felonice^ these charges of a traitorous 
or felonious intent are the points and very gist 
of the indictment, and must be answered directly 
by the general negative, not guilty ; the effect 
of which is, that on the one hand it puts the 
prosecutor to the proof of every material feet 
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alleged in the indictment or information, and 
on tHe other it entitles the defendant to avail 
himself of any defensive circumstances as amply 
as if he had pleaded them in a specific form. 
So that this is, upon all .accounts, tlie most 
advantageous plea for a prisoner*. 

By the plea of not guilty, the prisoner puts 
himself upon the trial by jury ; and wh5n the 
record is afterwards made up (for the proceed- 
ings ought regularly to be recorded, according 
to the analogy of the practice in civil cases), 
the prosecutor on the part of the Crown adds 
the similiter (as it is called), by the words that 
he * doth the like.’ But even before this for- 
mal entry, the similiter is supposed to be added 
by the prosecutor, immediately on the plea of 
not guilty being pleaded by the defendant, 
which brings the parties to issue, so that a trial 
may ensue. — 4 Step. Com. 478, 490. 

Not guilty by statute. See General Issue. 

Nothus fir. vodoe, Gk.], a natural child or 
a person of spurious birth. 

Notice, the making something known to a 
person of which he was or might b(i ignorant. 
Notice is cither (1) statutory, i.e. made so by 
legislative enactment; (2) actual, which brings 
the knowledge of a fact directly home to the 
party ; or, (3) constructive or implied, which 
is no more than evidence of facts which i-aise 
siu;h a strong presumption of notice that 
equity will not allow the presumption to be 
rebutted. Constructive notice may be sub- 
divided into : (a) where there exists actual 
notice of matter, to which equity has added 
constructive notice of facts, which an inquiry 
after such matter would have elicited; and 
(J)) where therd has been a designed abstinence 
from inquiry for the very purpose of escaj>ing 
notice. The rules of constructive notice have 
been already earned to an inconvenient length, 
and they should not be extended. — Per L. C. 
Cranw'oith, ^^are v. l^Ja?'l of Egmont, 3 Eq. 
Rep. 6 , 13 (1854). Notice, whether actual or 
constructive, in order to be binding, must bo 
received during the transaction {in re gesta) 
sought to be effected by it. Where judgments 
have been registered, the fact that searches 
have been made in the judgment book of the 
court, where such judgments were entered up, 
will fix the party searching with notice. — 
Procter v. Cooper^ 2 Eq. liep. 450 (1853). 
Whatever is sufficient to put a j)erson upon 
inquiry (provided there is a reasonable certainty 
as to time, place, circumstances, and persons), 
is in equity held to be good notice to bind him. 
The mere registration of a conveyance is not 
deemed constructive notice to subsequent pur- 
chasers ; and actual notice must be established 
against them . Toconstitute constructive notice, 
it is sufficient to affect the conscience of the 
agent, attorney, or counsel of the party; for 
in such cases the law presumes notice in 


tlio principal, since it would be a breach of 
trust in the former not to communicate the 
fiict to the latter. A clerk who searches the 
register for judgments a^inst A. B. will, in 
the absence of proof to me contraipr, be pre- 
sumed to have seen a judgment which was at 
the time registered against A* B. Wliether 
this is notice to his principal, if it be proved 
or could' be inferred that the clerk did not 
communicate to him the restilt of his search, 
quaere. — Procter v. Cooper^ 8 Eq. Rep. 864 
(1855), on App. A public act of parliament 
binds all mankind ; but a private act of purlia'* 
ment is not, of itself, notice to a purchaser. A 
Us pendenSy of which a purchaser has not ex- 
press notice, will not bind him, unless the title 
of the case with other particulars be registercd. 
2 Viet. c. 11, 8. 7. ]3o7id fide purchases for 
valuable consideration are not to be impeached 
by notice of an act of bankruptcy, unless a 
petitiiai for adjudication be filed within twelve 
calendar months after such an act of' bank- 
ruptcy. — 12 & 13 Viet. c. 100, s. 134. The 
mere fact of attesting the execution of a deed 
is not of itself notice of that deed, for a witness 
is not as such privy to its contents. 

A purchaser with notice may protect himself 
by purchasing the title of anothej* bond fide 
purchaser for a valuable f^onsideration, without 
notice ; for, otherwise, such bondfde purchaser 
would not enjoy the liill benefit of his own un- 
exceptionable title. If a person, who has notice 
(except in the case of a charity), sell to another, 
who has no notice, afnd is a bond fide purchaser 
for valuable consideration, the latter may pro- 
tect his title, although it was affected with the 
equity arising from notice, in the hands of the 
person from whom he derived it ; for, otherwise, 
no man would be safe in any purchase, but 
would be liable to have his own title defeated 
by secret equities, of which he could have no 
possible means of making a discovery . — he 
Neve V. Le NcvCy Amb. 436 (1747); 2 TvR, 
head. Cas. 21-48. 

A purchaser for valuable consideration, with- 
out notice of a prior equitable right, who ob- 
tains the legal estate at the time of his purchase, 
is entitled to priority in equity, as well as at 
law, according to the well-known maxim— 
where the conflicting equities are equal, the 
law shall prevail. Nor will equity prevent a 
bond fide purchaser, without notice, frcm pro- 
tecting himself against a peitjon claiming under 
a prior equitable title, by getting in the outr 
standing legal estate, because, as the equities of 
both parties are equal, there is no reason liyhy 
the purchaser should be deprived of the ad« 
vantage he may obtain at law by his supe|i<^ 
activity or diligence. And not only 
purchaser has actually obtmned, but he 

has the best right to call for the estst^ he 
will be entitled to the protection of qquily.— 
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Basset v. Nosworthi/, Rep. Tenip. Finch, 102 
(1678) ; 2 Tudor's Lead. Cas. 1—20 ; and 
Lord St. Leonards' V. and P. c. xxiv., pp. 
620-640. 

Notice of action. See 2 Chit. Arch. Prac. 
hy Pren. 1288. 

Notice to admit. The parties to a suit 
frequently, by their attornies, agree to admit at 
the trial documents and other facts ; and such 
agreement is often desirable, to save trouble 
and expense, where there is no real ground for 
disputing them. 

Either party may call on the other party by 
notice to admit any document, saving all just 
exceptions ; and in ‘;ase of refusal, or neglect 
to admit, the costs of pYoving the document 
shall be .paid by the party so neglecting or 
refusing, whatever the result of the cause may 
be, unless at the trial the judge shall certify 
that the. refusal to admit was reasonable ; and 
no costs of proving any document shall be 
allowed unless such notice be given, except in 
cases where the omission to give the notice is 
in the opinion of the master a saving of ex- 
pense. — C. L. P. A. (1852), s. 117. 

An affidavit of the attorney in the cause, or 
his clerk, of tlie due signature of any admissions 
made in piusuance of such notice, and annexed 
to the affidavit, shalt be in all cases sufficient 
evidence of such admissions (s. 118). 

It is not compulsory in any case, on the 
party intending to produce documents in evi- 
dence, to adopt the above course, and when it 
is deemed disadvantageous to inform the oppo- 
site party of the nature or contents of the 
documents proposed to be offered at the trial, 
the premature disclosure may be avoided ; but, 
in that event, the costa of proving the docu- 
ment fall inevitably on the party producing it 
in evidence. — 1 Chit. Arch. Prac. by Pren. 
819. 

Notice of filing declaration. It is not ne- 
cessary to give notice to a defendant of the 
filing of a declaration, unless ordered by the 
court or a jud^e. — Ibid. 212. 

Notice of dishonor. If the drawer of a bill 
of exchange have hot reasonable notice of the 
drawee’s refusal to accept or pay, he is exone- 
rated, unless he have no effects in the hands of 
the drawee at the time of drawing, or while 
the bill is running or when it becomes due, fof 
then he is not entitled to notice. In the case 
of non-payment of a bill of exchange, the 
holder must give notice thereof within the 
next day to the drawer and all the en- 
dorsers, from whom he means' to require 
payment of the bill, otherwise they will be 
discharged. 

Notice pf inquiry. The plaintiff must give 
a written notice of executing a writ of inquiry 
to the defendant or his attorney. Notice of 
trial or inquiry, and of continuance of trial or 


inquiry, shall be given in town ; but coupter- 
mand of notice of trial or inquiry may be given 
either in town or country, unless otherwise 
ordered by the court or a judge. Ten days’ 
notice shall be given, unless it is to be a short 
notice, and then four days are sufficient. 

Nojdce to plead. This is necessary in all 
oases before the plaintiff <?an sign judgment for 
want of a plea. It is usually endorsed on the 
declaration when delivered, but may be given 
on a separate paper ; when the declaration is 
filed, it is given in the notice of declaration. 

The notice must generally be to plead within 
eight days, but see 1 Chit. Arch. Prac. by 
Pren. 230, 244, 245, 571, 574. 

Notice to produce. If the adverse party 
be in possession of any written instrument which 
would be evidence for him if produced, a notice 
to produce it at the trial may be served either 
tipon him, his attorney, or agent. The notice 
must specify the instrument with a particularity 
sufficient to inform the opposite party what he 
is called upon to produce. It must be served 
a reasonable time before trial, so as to enable 
the party served to make an effectual search, 
and produce the same at the proper time. 

It is optional with the party upon whom the 
notice h.'is been served to produce the instru- 
ment required or not. If he do not, then, upon 
proving the service of the notice, which is done 
by affidavit pursuant to C. L. P. A. 1852, 
8. 119, it will be permitted to prove the con- 
tents of the instrument by a copy or other 
secondary evidence, in the same manner as if 
it had been destroyed or lost. — 1 Chit. Arch, 
Prac. hy Pren. 323. 

Notice to quit. Where there is a tenancy 
from year to year subsisting, it can only be put 
an end to by a notice to quit, which may be 
given by either party, and must be given six 
months previously to the expiration of the cur- 
rent year of tenancy, so as to expke at the same 
period of the year in which the tenant entered 
upon the premises. This rule is to be inva- 
riably followed in all cases, except where there 
is some special agreement between the parties 
to a different effect, or it would seem where a 
particular local custom intervenes. 

Where the relation of landlord and tenant 
does not exist, a notice to quit is out of -the 
question. Where the term of a lease is to 
end on a precise day, there is no occasion for a 
notice to quit previously to bringing am action 
of ejectment, because both parties are equally 
apprised of the determination of the term. If 
a tenant continue in possession for a year after 
his lease has expired, or rent has been received, 
a notice must be given before he can be ejected ; 
for where, by eonsent of both parties, a tenant 
continues in possession after the expiration of 
his term, the law implies a tacit renovation of 
the contract, and in such cases the tenant holds 
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upon tlie former terms. No fresh notice, how- 
ever, is necessary where a taiant, after having 
given a notice, holds over for a year, and pays 
double rent according to 11 Geo. II. c. 19, 
s. 18. Where a lessee holds under a void de- 
mise, no notice is necessary ; but where a lease 
granted by a tenant for life under a limited 
power of leasing, which exceeded his fower, 
was void, and not capable of being confirmed 
by the remainder-man, yet the remainder-man 
received money as rent after the death of the 
tenant for life, it was held to be an admission 
of a tenancy from year to year, and that a 
notice to quit must be given before any eject- 
ment could be brought. And though a lease 
be void by the Statute of Frauds as to the 
duration of the term, it is considered that the 
tenant holds under the terms of the lease in 
other respects, and therefore that the landlord 
can only put an end to the tenancy at the ex- 
piration of the year. In the case of a tenancy 
from year to year, so long as both parties j)lease, 
if the tenant die, his personal representatives 
have the same interest in the land which their 
testiitor or intestate had, and are therefore en- 
titled to the same notice to quit; for such 
tenancy is a chattel interest, arxd whatever 
chattel the deceased had must vest in them as 
his legal representatives. Where the reversion 
has been conveyed by the lessor during the 
existence of the tenancy from year to year, the 
tenant is entitled to a notice to quit before he 
can be ejected by the grantee of the reversion. 
Where an infant becomes entitled to the rever- 
sion of an estate, leased from year to year, he 
cannot eject the tenant without giving the same 
notice as the original lessor must have given. 
No notice to quit is necessary where the tenant 
does an act which amounts to a disavowal- of* the 
title of the lessor ; as where the tenant has at- ♦ 
torned to some other person, or answered an 
application for rent, by saying that his connec- 
tion as tenant with the party applying has 
ceased. It is not necessary for a mortgagee to 
give a notice previously to bringing an eject- 
ment either to the mortgagor or to a tenant who 
claims under a lease from the mortgagor, granted 
after the mortgage, without the privity of the 
lilllirtgagee. And a mortgagee need not give 
notice to a tenant to quit, before bringing his 
ejectment, if he mean only to get into the re- 
ceipt of the rents and profits of the estate, 
though the mortgage be made subsequently to 
the tenant’s lease ; but in such case he ^all 
not be suffered to turn the tenant out of pos- 
session by the execution. A tenant from year 
to year, whose tenancy commenced before a 
mortgage or grant of the reversion, is entitled 
to a notice to quit, before he can be ejected by 
the mortgagee or grantee. 

A parol notice to quit by a tenant under a 
parol leai^ is sufficient, but where a power is 


given to determine a lease on giving a notice in 
writing, it canttit be determined on giving a 
parol notice. The notice should, howeter, in 
all cases be in writing, as being more sus- 
ceptible of proof, and it may be attested 
by a witness, who, however, need not be 
called to prove it. — C* L. P, A, (1864), s. 26. 

A notice to quit, signed by one of several 
joint-tenants on behalf of the others, is suf- 
ficient to determine a tenancy ftom year to 
year, as to all. A notice given by a mortgagor 
before default, was held a good notice to deter- 
mine the tenancy; and a notice given by ft 
steward of a corporation is sufiicient, without 
evidence that he had an authority under seal 
from the corporation for such purpose. A re- 
ceiver appointed by the Court of Chancery, with 
a general authority to let the lands to tenants 
from year to year, has authority to determine 
such tenancies by a regular notice to quit. . A 
mere agent to receive rents has no implied 
authority to give a notice to quit ; but an agent 
to receive rents and let has authority to de- 
termine a tenancy. An .agent ought to have 
audiority to give such notice at the time when 
it oegins to operate ; for a subsequent recog- 
nition of the authority will not make the notice 
good. And a notice to quit by an agent of an ' 
agent is not sufficient without a recognition. 
A notice on an under-tenant, given by the 
original lessor, is not good. 

The notice should be clear and certain, 
neither ambiguous nor optional. The merely 
leaving a notice to quit at the tenant’s house 
with a servant, without further proof of its 
having been explained to the servant, or that 
it came to the tenant’s hands, is not sufficient. 

In the ordimuy case of a tenancylih>m year 
to year, there must be half a year’s notice to 
quit, ending at that period of the year at which 
the tenancy commenced ; and where the rent is 
reserved quarterly, it does not dispense with 
the regular half-year’s notice to quit required 
by law. Where the time of the commence- 
ment of the tenancy is doubtful, it is always 
safest to give a general notice to quit at tne 
end of the year of tenancy; which shall expire 
after one half-year li’om the time of service of 
the notice. Where premises are let from j&xr 
to year, upon an agreement that either party 
may determine the tenancy by a quarter^ 
notice, the notice must expire at the period of 
the year when the tenancy commenced. 

If a landlord receive or distrain for rent due 
after the expiration of a notice to quit, it is a 
waiver of that notice, and giving a second notice 
to quit amounts to waiver of a notice previouidy 
given. If a landlord have given a, notid^ 4^ 
quit, and the tenant holds oycr^ thei.)if^u^id 
cannot waive his notice and distra^ fi>r rent 
subsequently accruing. If, at the end of the 
year (where there has been a tenaii<y from 
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year to year), the landlord accept another 
person as his tenant in the room of the 
former tenant, without any surrender in 
writing, such acceptance sliall be a dispensa- 
tion of a notice to quit. — Woodf, L. and T, 
286, et seq. 

Notice of trial at Commoii Law. Notice 
of trial must be given in all cases where there 
is an issue to be tried by a jury, except where 
a cause is made a remanet from one sittings to 
another, or put off by order of Nisi Prius. 

It is usual to indorse it on the issue. 

T(;n days’ notice of trial or inqiriry shall be 
given, and shall be sufficient in all cases, whe- 
ther at bar or Nisi PnuSy in town or country, 
unless otherwise ordered by the court or a 
judge. — C. Jj. P. A. (1852), s. 97. 

A countermand of notice of trial shall be 
given four days before the time mentioned in 
the notice of trial, unless short notice of trial 
has been given, and then two days before the 
time mentioned in the notice of trial, unless 
otherwise ordered by the court or a judge, or 
by consent (s. 98). 

A rule for costs of the day for not procee^ng 
to trial pursuant to notice, or not counrer- 
manding in sufficient time, may be drawn up 
on affidavit without motion (s. 99). 

The expression ‘ Siiort notice of trial,’ or, 

* Short notice of inquiry,’ sliall in all cases bo 
taken to mean four days. 

Notice of trial or inquiry may be continued 
to any sitting in or after term, on giving a 
notice of continuance four days before the time 
mentioned in the notice of trial or inquiry, 
unless short notice of trial or inquiiy has been 
given, in which cases two days’ previous notice 
shall be efficient, unless otherwise ordered by 
the court or a judge, or by consent. — //. T. 
1853, rr. 35 & 36. 

A defendant is not bound to return an irre- 
gular notice of trial, and thcreftire does not 
waive the irregularity by retaining it. — 1 Chit. 
Arch. Prac. by Pren. 312. 

Noting. It is usual in cases of non-payment 
of bills of exchange, for London bankei*s, after 
six o’clock on the day upon which the bill falls 
due, to cause inland bills to be noted, which is 
merely the first part of the duty required by 
Law of a notary in protesting a bill. This duty 
consists of three j)arts; (1) noting; (2) de- 
manding; and (8) protesting. In the case of 
inland bills, a protest being totally useless, it 
follows that noting is almost equally so ; and 
the expense usually charged stands merely upon 
the custom, there being no law or decision in 
its favor. 

Although, in the case of inland bills of ex- 
change, neither noting nor protesting is neces- 
sary, the case is widely different in the case of 
a dishonored fbreign bill, which should cer- 
tainly be ^en to a notary the day it is refused 


.acceptance or payment, and it is his business 
to note, demand, and protest it; and notice of 
this must be sent the same day to the drawer 
and indorsers, with a copy of the bill, if the 
drawer and indoi*sers are abroad, but mere 
notice is sufficient if they are in £Ingland. See 
Chiity on Bills. 

. NoHtia dicitur h noscendo ; et notitia non 
debet claudicare. — 6 Co. 29. — (Notice is called 
from a knowledge being had ; and notice ought 
not to halt.) 

Nova constitutio futuris formam imponere 
debet y no7i preeteHtis. — 2 Inst. 292. — (A new 
institution ought to impose form on the future, 
not on the past.) 

Nova customa, an imposition or duty. See 
Antiqua customa. 

Nova oblata. See Oblata. 

Nova Statnta, the statutes beginning with 
Edward III. See Vetera Statuta. 

Novae Narrationes {netv counts). The col- 
lection called Novm Narrationes contains plead- 
ings in actions during the reign of Edward 
III. It consists principally of declarations, as 
the title imports; but there are sometimes 
pleas and the subsequent pleadings. The 
Articuli ad Novas Narrationes is usuiilly sub- 
joined to this little book, and is a small treatise 
on the method of pleading. It first treats of 
actions and courts, then goes through each 
particulai* writ, and the declaration upon it, 
accompanied with directions, and illustmted 
by precedents. — 3 lieeveSy c. xvi., p. 152. 

Novale, land newly ploughed and converted 
into tillage ; .and Avhich had not been tilled 
before within the memory of man ; also, fallow 
land. — Chamber's. 

Novation, the substitution of a new debt for 
an old one. — Pothier on Oblig. by Evans y n. 
546 ; Sand. Just. 495. 

Novatio non jrrcesumitvr. — (A novation is not 
presumed.) 

Novel assignment. See New assignment. 

Novel disseisin {recent disseisin). See Assise 
OF novel disseisin. 

Novelise, those constitutions of the Civil Law 
which were made after the publication of the 
Theodosian code ; but sometimes the Juli^ 
edition only is meant. w 

Novellce or Novellce Constitutiones form a 
pari of the Corpus Juris. Most of them were 
published in •Greek, and their Greek title is 
AhroKpclropoc *lovaTtytarov Ahyobtrrov Nfapai 
Aiard^eic. Some of them were published in 
Latin, and some in both languages. 

The first of these Novell® of Justinian be- 
longs to the year a.d. 586 (Nov. 1), and the 
latest to the year a.d. 565 (Nov. 137), but 
most of them were- published between the years • 
535 and 539. These Constitutiones were pub- 
lished after the completion of the second edition 
of the Code, for the purpose of supplying what 
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was deficient in that work. Indeed it appears 
tha^on the completion of his second edition of 
the Code, the emperor designed to form any 
new constitutions which he might publish into 
a body by themselves, so as to render a third 
revision of the Code unnecessary, and that he 
contemplated giving to this body of law the 
name of N^veUcs Comtitutiones, — Const. Cordij 
s. 4. 

It does not, however, appear that any official 
compilation of these new constitutions appeared 
in the lifetime of Justinian. 

The Greek text of the Novella;, as we now 
have them, consists of 168 Novella;, of which 
159 belong to Justinian, and the rest to Justin 
the Second and to Tiberius ; they are generally 
divided into chapters. 

There is a Latin epitome of these Novella; 
by Julian, a teacher of the law at Constan- 
tinople, which contains 125 Novella;. The 
Epitome was probably made in the time of 
Justinian, and the author was probably Ante- 
cessor at Constantinople. 

There is also another collection of 134 No- 
vellas, in a Latin version made from the Greek 
text. This collection is generally called J/iber 
Authenticorum ; the compiler and the time of 
the compilation are unknown. 

This collection has been made independently 
of the Greek compilation. It is divided into 
nine coUationeSy and the collationes are divided 
into tituli. 

The most complete work on the history of 
the ^Novella; is by Biener, GescJiichfe der Ko~ 
vellen. See also zn Litterar-Geschichte 

des Novellen Auszugs von Julian, Von JTau^ 
hold, Zeitschrijl, &c. iv. ; Smith's Diet, of Antiq. 

Novitas non tarn utilitate prodest qnani novi-- 
tale perturhat. — Jenk. Cent. 167. — (Novelty 
benefits not so much by its utility as it disturbs 
by its novelty.) 

Noviter ad notitiam perventa (matters 
newly come to the knowledge of a party). 

Novum judicium non dat novum jus, sed de- 
xlarat antiquum ; quia judicium est juris dictum 
et per judicium jus est noviter revelatum quod 
diu fait velatum . — 10 Co. 42. — (A new adjudi- 
cation does not make a new law, but declares 
the old ; because adjudication is the dictum of 
the law, and by adjudication the law is newly 
revealed which was for a long time hidden.) 

Novns homo, a pardoned criminal or dis- 
charged insolvent. 

Noxa sequitur caput. — Jur. OeV.-T- (Guilt 
follows tlie person.) 

Nozal action, an action for damage done, by 
irrational animals. — Sand. Just. 568. 

Knees colligere (to collect nuts). 

This was formerly one of the works or ser- 
viceg imposed by lords upon their inferior 
tenants.^Par. Antiq. 495. 

Knde oontraot, one made without any con- 


sideration, upon which no action will lie, in 
conformity with the maxim ex nudo pacio non 
oritur actio. 

Kudo matter, a bare allegation of a thing 
done. 

Kudnm paotnm. See Nude ooNTkiOT. 

Nudum pactum est ubi nulla suhest causa 
preeter conventionem '; sed ubi sxihest ca%L8a,Jit 
obligatio, et parit actionem — Plow, 809. — (A 
naked contract is where there is no considera* 
tion except the agreement ; but where there is 
a consideration, it becomes an obligation, and 
gives a right of action.) 

Knisance, or Kusance [ffi. nuire, Fr., to 
hurt], something noxious or offensive. 

It is of two kinds : (1) private ; (2) put>lic. 

(1) Private. It is a principle that every 
man should so use his own property as not to 
injure another ; and if he act otherwise he 
subjects himself to an action. An action lies 
as well against him who continues a nuisance 
as against him who originally erected it. 

(a) Watercourses. An action is maintain- 
able for any diversion or obstruction of a 
wateVcourse to which the party complaining 
has a right. 

(b) Commons. The most usual acts of nui- 
sance to commons are by jnjury to the soil, by 
digging turf, or injuring the pasture, or by sur- 
charging the common by overstocking it with 
cattle. In any of these cases an action is main- 
tainable either by the lord or by the commoners. 

(c) Lights, An action may be maintained, 
even by a reversioner, for obstructing the lights 
of an ancient messuage, or for continuing the ob- 
struction by erecting buildings so near that the 
light and air cannot have access to the rooms. 

The proper form of remedy for an injury 
sustained by a private nuisance is an action on 
the ca.se. Besides the remedy by action, the 
party injured may, in a very clear case, take 
the law into his own hands and abate the nui- 
sance, but it is never advisable to pursue tliis 
course. An action does not lie against an 
agent for damage done by the negligence of 
those he employs ; for the principal, or those 
actually employed, iu*e liable. The plaintiff 
must show himself entitled to the thing to. 
which the. nuisance was done, at the time of 
the nuisance ; but a seisin in law, however, is 
sufficient to .sustain such an action. 

(2) Public or common, which are classed 
amongst crimes and misdemeanors, and are 
annoyances to all the Queen’s subjects, whether 
by act of commission or omission ; and when, 
they annoy private individuals only, they form 
the subject of a civil action. But they njre 
generally indictable only, and not actionabj|e,| 
for it would be unreasonable to multiply snijt^^ 
by giving every man a separate fight of action^ 
for what damnifies him in common only with^ 
the rest of his fellow subjects. 

T T 
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Public nuisances are 

(a) Annoyances in the highways, bridges, 
and the public rivers, by rendering the same 
inconvenient or dangerous to pass, either posi- 
tively, by actual obstructions, or negatively, 
by want of reparations. 

(b) All those kinds of nuisances (such as 
offensive trades and manufactures), which, 
when injmious to a private person, are action- 
able, are, when detrimental to the public, 
punishable by public prosecution, and subject 
to a fine according to the nature of the offence. 

(c) All disorderly inns, alehouses, bawdy- 
houses, gaming-houses, stage-plays unlicensed, 
booths, and stages for rope-dancers, mounte- 
banks, and the like. 

(d) All lotteries. 

(e) The making and selling of fireworks in 
unlicensed places, or throwing them about in 
any street, on account of the danger that might 
ensue to thatched or timber buildings. 

S Eavea-droppers. 

I Common scolds. 

As to the equitable jurisdiction in granting 
injimctions : — An information lies, in cases of 
public nuisances, at the suit of the Attorney- 
General, to redress the grievance by way of 
injunction ; but the, interposition of the court 
is principally confined to informations seeking 
preventive relief. In regard to private nui- 
sances, the interference of equity, by way of 
injunction, goes upon the gromid of restraining 
irreparable mischief, or of suppressing oppres- 
sive and interminable litigation, or of preventing 
multiplicity of suits. There must be such an 
injury as from its nature is not susceptible of 
being adequately compensated by damages at 
law, or such as from its continuance or per- 
manent mischief, must occasion a constantly 
recurring grievance, which cannot be prevented 
otherwise than by an injunction. When the 
injury is irreparable, as where loss of health, 
loss of trade, destruction of the means of sub- 
sistence, or permanent ruin to property, may 
or will ensue, from the wrongful act or erection ; 
in every such caso, courts of equity will inter- 
fere by injunction, in furtherance of justice and 
the violated rights of the pasty. — 2 Story's Kq, 
Jurisp, 180. See 18 & 19 Viet. c. 12i ; and 
23 & 24 Viet. c. 77, as to the removal of nui- 
sances. 

Nul charter^ nul vende^ ne nul done vault 
perpetualment<, si le donor n'est seisie al temps de 
contracts de 2 droits, sc. del droit de possession 
et del droit de propertie. — Co. Litt. 263. — (No 
grant, no sale, no gift, is valid for ever, unless 
the donor, at the time of the contract, is seised 
of two rights; namely, the right of possession, 
and the right (ff property.) 

Hnl diflseinn, Plea of, a traverse in real 
aetlmis, that there was no disseisin ; it was a 
apec^;^ oC the general issue. 


Nul grand seignior ou chivalier de nostre 
realm ne doit prender chemin {dealer hors de 
realm) sans nostre conge, car issint purroit le 
realm remain disgame de fort gents.’-^S Inst. 
179. — (No great lord or knight of our realm 
ought to leave the realm without our leave, for 
thusethe realm would remain unprovided with 
strong men.) 

Nulprendra advantage de son tort demesne.-— 
2 Inst. 713.— (No one sliall take advantage of 
his own wrong.) 

Nul sans damage avera error ou attaint . — 
Jenk. Cent. 323. — (No one shall have error or 
attaint unless he has sustained damage.) 

Nul-tlel agard (no such award), a plea tra- 
vei*8ing an award. Under this plea a defend- 
ant cannot object to the award in point of law. 
1 Salk. 72 ; 1 Saund. 327 a. 

Nul-tiel record. Issue of a traverse that 
there is no such record. This is the proper 
form of issue whenever a question arises as to 
what has judicially taken place in a superior 
court of record ; for the law presumes, that, if 
it took place, there will remain a record of the 
proceeding. But if the court be not of record, 
the issue should be directly upon the fact 
whether any such proceeding took place, and 
not upon the existence of any judicial memo- 
rial. — 3 Barn, and Cres. 449 ; 2 Chit. Arch. 
Prac. hy Pren. 924. 

Nul tort. Plea of a traverse in a real action 
that no wrong was done ; it was a species of 
the general issue. 

Nulla bona {no goods), a return made by a 
sheriff to a fi. fa. attachment, &c. when there 
is no property to distrain upon. 

Nulla curia quee recordum non hahet potest 
imponere finem, neque aliquem mandare carceri ; 
quia ista spectant tantummodo ad curias de re- 
cordo. — 8 Co. 60. — (No court which has not a 
record ctin impose a fine, or commit any person 
to prison ; because those powers belong only to 
courts of record.) 

Nulla impossibilia aut inhonesta sunt preesu- 
menda ; vera autem et honesta et possibilia.— 
Co. Liu. 78. — (Impossibilities or dishonesty are 
not to be presumed ; but honesty and truth and 
possibility.) 

Nulla virtus, nulla scientia, locum suum et 
dignitatem conservare potest sine modestid . — 
Co. Litt. 394. — (Without modesty, no virtue, 
no knoA#edge, can preserve its place and 
dimity.) 

NulHty, want of force or efficacy ; an error 
in litigation which is incurable, and thus 
differs from an irregularity which is amend- 
able. 

Nullity of ICarriage, a matrimonial suit 
instituted for the purpose of obtaining a decree 
from the Court for Divorce and Matrimonial 
Causes, declaring that a supposed marriage is 
null and void. See Marriage* 
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Knlliiis fllinfl {a son of nobody ^ i. e. a na- 
tural child). 

NuUim hominis auctoritas apud nos valere 
dehety ut meliora non sequeremur si quis attule- 
rit. — Co. Litt. 383. — (The authority of no man 
ought to prevail with us, so that we i^ould not 
adopt better things, if another bring thent.) 

Nullum crimen majus est inobedientid.—Jenk. 
Cent. 77. — (No crime is greater than dis- 
obedience.) 

Nullum exemplum est idem omnibus. — Co, 
Litt. €12. — (No example is the same to 
all.) 

Nullum iniquum est prmsumendum in jure.-— 
7 Co. 71. — (No iniquity is to be presumed in 
law.) 

Nullum medicamentum est idem omnibus . — 
Co. Litt. 317. — (No medicine is the same to 
all.) 

Nullum simile est idem nisi quatuor pedibus 
currit. — Co. Litt. 3. — (No like is identical, 
unless it run on all fours.) 

Nullum tempus aut locus occurrit regi. — 2 
Inst. 273 ; Jenk. Cent. 83. — (No time or place 
affects the king.) But see 9 Geo. III. c. 16 ; 
32 Geo. III. c. 58 ; and 7 Wm. III. c. 3, which 
bind the Crown. 

Nullus alius qiiam rex possit episcopo de- 
mandare inquisitionem facicndam. — Co. Litt. 
134. — (No other than the king can command 
the bishop to make an inquisition.) 

Nullus capiatur aut imprisonetur propter ap- 
pellamfcemincB de morte alterius quam viri sui . — 
M. C. 2 Inst. 68. — (Let no one be taken or 
imprisoned on the appeal of a woman, for the 
death of any other than her own husband.) 

Nullus commodum capere potest de injurid sud 
proprid. — Co. Litt. 148. — (No one can obtain 
an advantage by his own wrong.) 

Nullus debet agere de doloj ubi alia actio 
suhest. — 7 Co. 92. — (Where another form of 
action is given, no one ought to sue in the 
action de dolo.) 

Nullus dicitur accessorius post feloniam^ sed 
ille qui novit pnncipalem feloninm fecissCy et 
ilium receptavit et comfortavit. — 3 Inst. 138. — 
(No one is called an accessory after the fact but 
he who knew the principal to have comitted a 
felony, and received and comforted him.) 

Nullus dicitur felo principalis nisi actor, aut 
qui prcesens est, abettans aut auxilians ad 
feloniam faciendam. — (No one is called a 
principal felon except the party actually com- 
mitting the felony, or the party present aiding 
and abetting in its commission.) 

Nullus recedat e curid cancellaHd sine re- 
medio. — 4 H. 7, 4. — (Let no one depart from 
the Court of Chancery without a remedy.) 

Kumxnata, the price of anything in money, 
as dwariata is the price of a thing by compu- 
tation of pence* and librata of pounds, 
irtimmata terrse, an acre of land. — Spelm. 


Nummus []diro rdS quia lege fit non 

naturd. — Co. Litt. 207.— ^ Money, [from the 
Greek ropot,'] beoaui^ created by law, not by 
nature.) 

Ntmmus est menmra rerum eommutandarum. 
(Money is the measure of things t^t are to be 
exchanged.) 

Knno pro tnnOy a proceeding taken now for 
then, i. e. the proper time when it diould have 
been taken. 

Nuncio, a messenger, servant, &e. ; a spi- 
ritual envoy from the pope. 

Nuncupate, to declare publicly and so- 
lemnly. 

Nuncupative Will, an oral or word-of- 
mouth testament, declared by a testator m ex- 
tremis before a .sufficient number of witnesses, 
and afterwards reduced to writing. 

The 29 Car. II. c. 3, abolished nuncupative 
wills, except when made by mariners at sea 
and soldiers in actual service. See 1 Wm, 
Exors. 101. 

Nuncupative wills are abolished by 1 Viet, 
c. 26, s. 9, but with a provision by s. 11, that 
any soldier being iq actual military service, or 
any mariner or seaman being at sea, may dis- 
pose of his personal estate, as he might have 
done before the making vf this act. See 11 
Geo. IV. and 1 Wm. lV„c. 20. 

Nundination, traffic at fairs and markets ; 
any buying and selling. 

Nunquam indebitatus. See Never in- 
debted. 

Nnnqvnm concluditur in /also. — (We never 
conclude with a fiction.) 

Nunquam decurintur ad extraordinarium sed 
ubi deficit ordinarium. — 4 Inst. 84. — (Recourse 
is never had to what is extraordinary, till 
what is ordinary fails,) 

Nunquam nimis dicitur qu^ nunquam satis 
dicitur . — Co. Litt. 376. — (Wlwt is never suffi- 
ciently said is never said too much.) 

Nunquam res humance prosper^ suecedunt ubi 
negliguntur divines. — Co. Litt. 15.-^Human 
things never prosper where divine things are 
neglected.) • 

Nuper obiit {she lattly died), an abolished 
writ that lay for a sister and co-heir, deforced 
by her coparcener of lands or tenements, 
whereof their father, brother, or any other 
common ancestor died seised of an estate in 
fee-simj)le. — F. N. B. 197. 

Nuptial, pertaining to marriage ; constitut- . 
ing marriage ; used or done in marriage. 

Nvptias non concubitus sed consensus faeit,»Ai-.' 
Co. Litt. 33. — (Not cohabitation but consent 
makes the marriage.) ' • . ; . ; ' > ; 

Nurture, Guardianship fori See Guabdun. 

Nurus [Lat.], a daughter-in^latvl • ■ '>.< ■ - 

Nuzzer, a vow, an offering,, a present 
to a superior.— -Jndian. 

Nyetbemerou [Gk.], the whole natural day, 

T T 2 
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or day and night, consisting of twenty- four 
hours.-— Lond. 

yymph ffijsanift. See Erotomania. 


0 

Oath [fr. aith^ Goth. ; ath^ Sax. ; cirf, Iceland ; 
ehe, eidy Germ.], an appeal to God to wit- 
ness the truth of a statement. It is called 
sctcramentuniy a holy band or tie, and also cor- 
poral oathy because a witness, when he swears, 
places his right hand on the holy evangelists. 

The laws of all civilised states require the 
security of an oath for evidence given in a 
court of justice, and on other occasions of high 
importance ; and the Christian religion utterly 
prohibits swearing, except when oaths are re- 
quired by legal authority (^Art. Ch. of Engl. 
xxxix.) All who believe in a God, the avenger 
of falsehood, are admitted to give evidence. 
All witnesses, unless they be in extreniisy must 
take an oath before giving testimony, even 
the Queen {Willea^ llep. *550). The 7 & 8 
Wm. III. c. 34, made a Quaker’s affirmation, 
in civil cases, admissible; and by 9 Geo. IV. 
c. 32, Quakers and, Moravians are admitted 
to give evidence upon their solemn affirmation 
in all cases, criminal as well as civil. And 
their affirmation has the same force and effect 
as an oath in the usual form (3 & 4 Wm. IV. 
c. 49). The 3 & 4 Wm. IV. c. 82, extends 
similar provisions to Separatists. See I 2 
Viet. c. 77 ; 6 & 7 Viet. c. 85, s. 2 ; and 22 
Viet. c. 10. The 5 & O Wm. IV. c. G2, 
abolishes unnecessary and extm-judicial oaths, 
and provides, that any justice of the peace, 
notary-public, or other officer authorized to 
administer an o|||i, is empowered to take vol- 
untary declarations in the form specified in the 
act. And any person wilfully making such 
declaration felse iu any material particidar, 
shall be guilty of a misdemeanor. 

Witnesses are allowed to swear in that par- 
ticular fmrm which they consider binding on 
their conscience. 

The 17 & 18 Viet. c. 125, s. 20, allows any 
p^son called as a witness in civil proceedings, 
or required or desiring to make an affidavit or 
deposition, who shall refuse or be unwilling 
from alleged conscientious motives to be sworn, 
to obtain from the court (on its being satisfied 
of the sincerity of the objection) permi^on 
to make a solemn affirmation or declaration 
instead, and 24 & 25 Viet. c. 66, allows a 
similar affirmation or declaration to be made 
by a witness in criminal proceedings. 

As to tiio power of ' committees of both 
Houses of Parliament to adnimister oaths, see 
21& 22FMC. 78. 


There are many kinds of oaths in our laws, 
the principal of which will be found under 
their distinctive names. 

The administering of unlawful oaths is an 
offence against the government, and punish- 
able by tranepoi*tation. The following statutes 
relate to this offence: 37 Geo. III. c. 123; 
39 Geo. III. c. 79 ; 52 Geo. III. c. 104 ; 57 
Geo. III. c. 19 1 Geo. IV. c. 1 ; 1 Viet, 
c. 91 ; and 2 & 3 Viet. c. 12. 

Oath-breaking, perjury. 

Oath against bribery, one which* could 
have been administered to a voter at an 
election for members of Parliament. Abolished 
by 17 & 18 Viet. c. 102. 

Oath-rite, form used at the taking of an 
oatli. 

Obedientia, an office, or the administration 
of it. — Canon Law. 

Obedientia est legis esseiitia . — 1 1 Co. 1 00. — 
(Obedience is the essence of law.) 

Obedientiaiins, a monastic offi6er. — Du 
Cange. 

Ob infamiam non solet juxta legem terree 
aliquis per legem apparentem se purgare^ nisi 
prius convictus fuerit vel confessus in curia . — 
Glanv. lib. 14, c. ii. — (On account of evil 
report, it is not usual, according to the law of 
the land, for any person to purge himself, 
unless he have been previously convicted, or 
confessed in court.) 

Obit [a corruption of the Latin obiit or 
obivity he died], a funeral solemnity or office 
for the dead ; the anniversary office. 

The tenure of obit, or obituary, or chantry 
lands is taken away by 1 Edw. VI. c. 14 ; and 
15 Car. II. c. 9. 

Obiter dictum {an incidental opiniorC)y an 
opinion of a judge not necessaiy to the judg- 
ment given of record, in contradistinction to a 
judicial dictuniy which is necessary to the 
judgment. 

This last is of much greater authority than 
the former, because delivered upon delibera- 
tion, under sanction of the judge’s oath, while 
an extra-judicial opinion is no more than the 
prolatum or saying of him who gives it, a 
gratis dictum. 

Objurgatrioes, scolds, or imquiet women, 
punished with the cucHng- stool. See Cas- 

TIGATORY. 

Oblata, gifts or offerings made to the king 
by any of his subjects j old debts, brought as 
it were together fi’om preceding years, and 
put on die present sheriff’s charge, 

Oblata terrSB, half an acre, or, as some say, 
half a pej*ch of land.— /S»peZm. 

Oblationes dicuntur ipucBCUnque a piisfideli- 
busque Chri9tiani$ offeruntur Deo et ecclesicBy 
sine res solidas sive mobile^. — 2 Inst. 389. — ; 
(Those thills are called oblatfhns which are 
oftered to God and to the church by pious 
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and &ithful Christians, whether they are 
movable or immovable.) 

Oblations, offerings to God and the church ; 
fees payjable for christening, marrying, bury- 
ing, and the like. 

Obligation, an act which binds a person to 
some performance ; also a bond containiog a 
penalty, with a condition annexed for pay- 
ment of money at a certain time ; or for the 
performance of a covenant, &c. As to the 
divisions of obligations in the Civil Law, see 
Sand. JusU 421 ; Rutherf. 1, 31, 33, 34 ; and 
NoteSy c. ix. 

Obligee, the person in whose favor an 
obli^tion or bond is entered into ; a creditor. 

Obligor, he who enters into an obligation 
or bond, a debtor. 

Obreption, surprise, the obtaining a gift of 
the king by a fiilse suggestion. — Scotch term. 

Obscene Publication Act, 20 & 21 Yidt. 
c. 83. • 

Observance of Anniversary Beligious 
Services. See Holidays. 

Obsignatory, ratifying and confirming. 

Obstriotion, obligation ; bond. 

Obtemperandmn est conmetudini rationahili 
tanquam legi. — 4 Co. 38. — (A reasonable 
custom is to be obeyed as a law.) 

Obtest, to protest. 

Obventions, offerings ; tithes and oblations. 

Occaslo, a tribute which the lord imposed 
on his vassals or tenants for his necessity. 

Occasionari, to be charged or loaded with 
payments or occasional penalties. 

Occasiones, assaits. 

Occision, the act of killing. 

Occultatio thesauri inventi fraudidosa. — 3 
Inst. 133. — (The concealment of discovered 
treasure is fraudulent.) 

Occupancy, taking possession of those things 
which before did not belong to anybody. 

The right of occupancy has been confined 
by the laws of England within a very narrow 
compass, and was extended only to a single 
instance ; namely, where a person was tenant 
pur autre vie^ or had an estate granted to him- 
self only (without mentioning his heirs), for 
the life of another man, and died without 
alienation, during the life of cestui que vie, or 
him by whose life it was holden ; in this case, 
he that could first enter on the land might 
lawfully retain the possession so long as cestui 
que vie lived, by right of occupancy. The 
title of common occupancy is now, in effect, 
abolished, for it is enacted by 1 Viet, c, 26, 
s. 8, that an estate, pur autre vte, of whatever 
tenure, and whether it be an incorpore^ or 
corporeal heredifaipent, may, in alb cases, be 
devised by last will and testament ; and by s. 6, 
that if no disposition by will be made pf an 
estate . pur amtre vie of a fi eehold nature, 
it shall be chargeable in the hands of the 


heir, if it 0Ba.e to him by reason of special, 
occupancy, as a^ets by descent (as in the case . 
of freehold land, in lee^mple) j and (diould 
there be no special occupant of any estate pur 
autre vte, it wall go to the executor or admi- 
nistrator of the party that had the estate by 
virtue of the grant ; and in ein^ <!sse, where 
it comes to the hands of such ^flrsonal repre- 
sentative, shall be assets in hm hands, to be 
applied and distributed in the aam^ )piiDiier 
as personal estate. 

If an estate pur autre vie had been granted 
to a man and his heirs during the. lile. of 
cestui que vie, and the grantee died without 
alienation, while the life for* which he held: 
continued, there could not be a title by 
common occupancy, but the heir would suc^. 
ceed as special occupant, which law is now 
in force. 

A property in goods and chattels may be 
acquired by occupancy, for 

(1) It has been said, tliat anybody autho- 
rized by the Crown may seize to his own iwe 
such goods as belong to an alien enemy.;. 

(2) All persons may, on their own lands, dr 
in the seas, generally exercise the right to 
pursue and take any fowl or insect of the air* 
any fish or inhabitant of ^e waters, and any 
beast or reptile of the field. The exceptiona 
to this right are royal fisli, such as whales, 
sturgeons, &c., animals of forest, chase, or free 
warren, fisli belonging to a free fishery, and 
game. 

(3) Property arising from accession. See 
Accession, property by. 

(4) Property arising from confusion. See 
Confusion, property by. 

Occupant, he who is in possession of a 
thing. 

Occupatile, that which has been left by the 
right owner, and is now possessed by another. 

Occupation, possession ; act of taking pos-^ 
session ; also, trade or mystery. 

Occupative, possessed, used, employed. . 

Ocoupavit, a writ that lay for him who was 
ejected from his freehold m«timeW war, as 
the writ of novel disseisin lay for one disseised 
in time of peace. 

Occupier, a possessor, 

Ochiem, the chief of a branch of a great 
family. 

Oonlocraoy [ft. Gk., a multitude, and 
KpdroCf power or oommandj, a form of govern- 
ment wherein the populace has the whole 
powel^ and administration in its own hand; 
democracy; mob-rule. , s \ . 

Octo tues. See Decbm talkSi. 


Oderunt peccart fntmyVifduUsimMre ^ 



sin through love of virtue; bad men 
fear of punishment^) • 

Odhal, alodial, which iee. C 
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Odio et atiftf a writ ancientlygpalled hreve 
de horn et maloy addressed to tne sheriff to 
inquire whether a man committed to prison 
upon suspicion of murder, were committed on 
just cause of suspicion, or only upon malice 
and ill will ; and if, upon the inquisition, it 
were found that he was not guilty, then there 
issued anotheiWFrit to the Sheriff to bail him. — ^ 
Beg, Oi'tg. 133. But the practice now is to 
issue a habeas corpus. 

Odiosa et inhonesta non sunt in lege proesu^ 
menda ; et in facto quod se habet ad bonum et 
malum^ magis de bono quam de radio prcesu- 
mendtm est.-~-Co. LitU 78. — (Odious and dis- 
honest things are not to be presumed in law ; 
and in an act which partakes both of good and 
bad, the presumption should be more, in favor 
of what is good thrni what is bad.) 

(Economious, an executor. 

(EconomilS, an advocate, or defender. 

CEconomy, Laws of social^ those regulations 
in a state which relate immediately to the 
community at large, or to large classes of it, 
but which are not connected with the subject 
of government, whether civil or ecclesiastical. 
Such are the laws relating to corporations, the 
poor, charities, gaols, highways, trade, and 
navigation, public health, public conveyances, 
the press, houses of public reception, &c. 

On-going crop. • See Away-going crops. 

Offence, crime; act of wickedness. It is 
used as a genus^ comprehending every crime 
and misdemeanor, or as a species, signifying a 
crime not indictable, but punishable summarily, 
or by the forfeiture of a penalty. 

Offences are divided into three classes, viz. : 

(1) Treasons, which see; (2) Felonies or 
major offences ; and (3) Misdemeanors or minor 
offences. 

Nothing can well be more unsatisfactoiy 
than the punisliments assigned to different 
offences, or the distinctions between felony and 
misdemeanor, as they exist at tlie present time, 
and it seems vain to hope that a broad, plain, 
and rational distinction between felony and 
misdemeanor can be established. — Greaves' 
Introduction to th^ Criminal Law Acts, p. 43 ; 
2nd ed.' A classification of offences inU> felo- 
nies and misdemeanors would therefore be of 
little practical value. See Felony and Misde- 
meanor. 

In 1861, six Acts were passed for the con- 
solidation and amendment of the statute law of 
England and Iceland relating to certain crimi- 
nal offences. By 24 & 25 Viet. c. 95, several 
previous Acts were repealed ; c. 96 dealt with 
larceny and other similar offences ; c. 97 with 
malicious injuries to property ; c. 98 witli for- 
ge^ ; c. 99 with offences relating to the coin ; 
ana c. 100 with offenties against the person. It 
would be impoSftble to enumerate all the seve- 
ral ^cies of ofibnees, but, with the exception 


of treason, th^ are usually divided into the 
following ^sses 

I. Offences against the person ;-~- 

Such of these as are dealt with by 24 & 25 
Viet c. 100, are thus classified : — 

(1) Homicide (ss. 1-10). 

(2) Attempts to murder (ss. 11—15). 

(5) Lettei-s threatening to murder (s. 16). 

(4) Acts causing or tending to cause danger 
to life or bodily harm (ss. 17—35). 

(5) Assaults (ss. 36-47). 

(6) Kape, abduction, and defilement of wo- 
men (ss. 48—55). 

(7) Child-stealing (s. 56). 

(8) Bigamy (s. 57). 

(9) Attempts to procure abortion (ss. 58 & 
59). 

(10) Concealing the birth of a child (s. 60). 

(11) Unnatural offences (ss. 61-63). 

« (12) Making gunpowder for the purpose of 
committing an offence 4 ( 8 . 64). 

Besides these, the following may be men- 
tioned : — 

(1) Forcing mercantile seamen on shore in 
a foreign country and leaving them behind 
by masters of ships (17 & 18 Viet. c. 104, 
s. 206). 

(2) False imprisonment. 

II. Offences against property, which are 
divided into 

(A) Larceny and other similar offences (24 
& 25 Viet. c. 96). These offences are thus 
classified : — 

( 1 ) Larceny of cattle or other animals (ss. 
10-26). 

(2) Larceny of written instruments (ss. 
27-30). 

(3) Larceny of things attached to or growing 
on land (ss. 31-37). 

(4) Larceny from mines (ss. 38 & 39). 

(5) Larceny from the person, and other like 
offences, such as demanding money by threats, 
or with force, or threatening to accuse of crimes 
with intent to extort, inducing persons by vio- 
lence or threats to execute deeds, &c. (ss. 
40-49). 

(6) Sacrilege, burglaiy, and housebreaking 
(ss. 50-59). 

(7) Larceny in the house (ss. 60 & 61). 

(8) Larceny in manufactories (s. 62). 

( 9) Larceny in ships, wharves, &c. (ss.63— 66)- 

(10) Larceny or embezzlement by clerks, 
servants, or persons in the public service 
(ss. 67-73). 

(11) Larceny by tenants or lodgers (s. 74). 

(12) Fraud by agents, bankers, or factors 
(ss. 75-87). 

(13) Obtaining money, &c., by false pre- 
tences (ss. 88-90). 

(14) Receiving stolen goods (ss. 91-99). 

‘ ' ( 15) Taking a reward for helping to recover 
stolen property (s* 106). • 
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(16) Advertising a reward for tihe return of 
stolen property (s. 102) ; and see Larceny. 

(B) Malicious injuries to property (24 & 26 
Viet. c. 97), which are thus classified • 

(1) Injuries by fire to buildings and goods 
therein (as. 1~8). 

(2) Injuries by explosive substances to build- 
ings and goods therein (ss. 9 & 10). * 

(3) Injuries to buildings by rioters, &c. 
(ss. 11 & 12). 

(4) Injuries to buildings by tenants (s. 13). 

(5) Injuries to manu^tures, machinery, <&c. 
(ss. 14 & 16). 

(6) Injuries to corn, trees, and vegetable 
productions (ss. 16-24), 

(7) Injuries to fences (a. 25). 

(8) Injuries to mines (ss. 26-29). 

(9) Injuries to sea and river banks, and to 
works on rivers, canals, &c. (ss. 30 & 31). 

(10) Injuries to ponds (s. 32).. * 

(11) Injuries to bridges, viaducts, and toU- 
bars (ss. 33 & 34). 

(12) Injuries to railway carriages and tele- 
graphs (ss. 35-38). 

(13) Injuries to works of art (s. 39). 

(14) Injuries to cattle and other animals 
(ss. 40 & 41). 

(15) Injuries to ships (ss. 42-49). 

(16) Sending letters threatening to bum or 
destroy (s, 50). 

(17) All other malicious injuries to property 
not before provided for (ss. 51-53). 

(18) Making or having gunpowder with 

intent to commit a felony (s. 54). , 

(C) Forgery (24 & 25 Viet. c. 98). See 
Forgery. 

Besides the a|pove offences, the following may 
be mentioned : — 

(1) Stealing letters or money out of letters; 

opening or delaying letters after delivery by 
mistake to the wrong person ; or stealing 
printed votes, newspapers, &c. (1 Viet. c. 36, 
ss. 25, 26, 27, 31, 32). ; 

(2) False personation of soldiers, seamen, 
and marines. See False personation. 

(3) Offe«ices against the bankruptcy law 
(24 & 25 Viet. c. 134, s. 221). 

(4) Negligently setting fire to houses and 
buildings by servants (punishable summarily) 
(14 Geo. III. c. 78, s. 84). 

(5) Forcible entry and detainer of property. 
As well at common law ^ by 5 Kic. II. st. 1, 
c. 8 ; 15 Ric. II. c. 2 ; 8 Hen. VI. c. 9 ; 31 
Eliz. c. 11 ; 21 Jac. I. c. 15. 

HI. Offences against the sovereign or civil 
government. , 

(1) Offences relating to the coin (24 & 25 
Viet. c. 99). 

(2) Embezzling the Queen’s stores (4 Geo. 
IV. c. 58). 

(3) Having unlawful possession of naval 
stores (9 & 10 Wm. III. c. 41). 


(4) Serving or procuring others to serve 
foreign states. Fitting out or arming vessels 
for the’ service of foreign states (59 Geo. III. 
c. 69). 

(5) Administering unlawful oaths or being 
engaged in unlawfm societies (37 Geo. III. 
c. 123). As to regular, lodges of freemasons, 
see 39 Oeo. III. c. 79 ; 57 Ow. III. c. 19, 
s. 25; 2 & 3 Viet. c. 12. 

(6) Discharging fire-arms or missiles, &c. at 
the Queen (5 & 6 Viet. c. 51, a. 2). 

(7 ) Speaking or writing against the sovermgn. 

(8; Pmmu7itre (pmmottsn*), i. e. introdudng 
a foreign power, and creating imperivm iVt .uft- 
perio. 

(9) Contempts against the sovereign’s tide 
in common and unadvised discourse. 

(10) Contempts against the Crown’s eccle* 
siastical supremacy (10 Geo. IV. c. 7, s. 24, 
and 14 & 15 Viet. c. 60), or against the royal 
palaces. 

(11) Maladministration in public trusts and 
employments (50 Geo. III. c. 59, s. 2). 

(12) Buying or selling offices in the gift of 
the Crown (5 & 6 Edw. VI. c. 16, and 49 
Geo. III. c. 126). 

(13) Offences relating to naval or military 

stores, ships, &c. (12 Geo. III. c. 24; 25 & 26 
Viet. c. 64). • 

(14) Desertion, or seducing to desert from 
the army or navy (57 Geo. III. c. 7). 

(15) Refusing or neglecting to take the oaths 
of allegiance, supremacy, and abjuration, within 
such period as the law requires after admission 
to any office. 

(16) Concealing treasure-trove, which be- 
longs to the Crown. 

(17) Preferring the interests of a foreign 
potentate to those of our own. 

(18) Disobeying the sovereign’s lawful com- 
mands. 

(19) Disobedience to any Act of Parliament, 
where no particular penalty is assigned. 

IV. Offences against religion. 

(1) Apostasy (9 & 10 Wm. lU. c. 32). 

(2) Heresy. 

(3) Blasphemy. • 

(4) Reviling the ordinances of the Estab- 
lished Church (1 Edw. VI. c. 1; 1 Eliz. 
cc. 1, 2). 

(5) Swearing and cursing (19 Geo. II. c. 21). 

(6) Using pretended witchcraft, conjuration, 
enchantment, or sorcery (9 Geo. H. c. 5| and 
5 Geo, IV. c. 83, s. 4). 

(7) Religious imposture, 

(8) Simony (81 Eliz. c. 6; 1 Wm. & H*. 
c. 16 ^ and 12 Anne, st. 2, c. 12). 

(9) Profanation of the Lord’s day (29 Gar. 
n. c. 7 ; and 17 & 18 Viet. c. 79). 

(10) Entry into the realm of > 

jesuits and monks (10 Geo. IV. c. 7» : 

23&24Vict. 0.134,8. 7). , 
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(11) Disturbing public worsliip (62 Geo. 

HI. o. 156, s. 12, and . 9 & 10 Viet. c. 59, s. 2). 

V, Ofitences against the law of nations. 

(1) Piracy, or robbery and depredation upon 
the high seas. See 5 Geo. /F. c. 113; 7 
Wm. IV. and 1 Viet. c. 88 ; 9 & 10 Viet. c. 24; 

16 & 17 Viet c. 99 ; 20 & 21 Viet. c. 8. 

(2) Violation of safe-conducts (81 Hen. VI. 
c. 4). 

(3) Infringements of the rights of ambas- 
sadors (7 Anne, c. 12). 

VI. Offences against public justice. 

(1) Falsely certifying a record or counter- 
feiting ofEcial seals and signatures (1 2 Viet, 

c. 94, s. 19 ; 7 & 8 Viet. c. 19, a. 5 ; and 24 
& 25 Viet. c. 98, ss. 27 & 28). 

(2) Striking or otlier outrage in the supe- 
rior courts. 

(3) Breach of prison, when confined for an 
offence. 

(4) Rescuing a criminal, or aiding a criminal 
to escape. 

(5) Taking reward, under the pretence of 
helping the owner to his stolen property (24 
& 25 Viet. c. 98, s. 101). 

(6) Using threatening or reproachful words 
to a judge. 

(7) Intimidation, or improper demeanor 
towards suitors or wi/nesses. 

(8) Embracery, or, an attempt to corrupt or 
infiuence a jury by money, promises, letters, 
threats, or improper persuasions (6 Geo. IV. 
c. 50, s. 61). 

(9) Obstructing a lawful arrest or execution 
of process. 

(10) Escape of a person arrested for crime. 

(11) Returning from transportation before 
the expiration of the pimishment (5 Geo. IV. 
c. 84, s. 22 ; 4 <& 5 Wni. IV. c. 67 ; 9 & 10 
Viet. c. 24; 16 & 17 Viet. c. 99; 20 & 21 
Viet. c. 3). 

. (12) Theft-bote, or compounding a felony. 

(13) Misprision, or concealment of felony. 

(14) Compounding an information upon 
penal statutes or misdemeanors, without leave 
of the court. 

(15) CJommon barratry, i. e. frequently in- 
citing and stirring up quarrels and litigations. 

(16) Maintenance,.!, e. the ofilcious inter- 
meddling in another personas suit. 

(17) . Champerty, i. e. a bargain with a suitor 
for some of the ^its of a judgment, in con- 
sideration of .finding money to carry on the 
litigation. 

(18) Conspiracy, i. e. a concert and agree- 
ment. of two or more persons to effect an un- 
lawftil object, or a lawful object by unlawful 
means. 

(19) Pegury, and subornation of it. 

(20) Bribery. As to bribery at elections, 

17 j& 18 Viet. e. 102 ; 21 & 22 Viet. c. 8 ; 

25 & 26 Viet, c, 109 ; 26 & 27 Viet. c. 29. 


) 

(21) Negligence of officers of justice. 

(22) Oppression and partiality of judges. 

(23) Extortion, oppression, or fraud in office. 

(24) Disobeying orders of justices, &c. 

(25) Solicitations to commit offences. 

VII. Offences against the public peace. 

(1) The riotous assembling of twelve persons 
or mAre, and not dispersing upon proclamation. 
The Riot Act is 1 Geo. I. st. 2, c. 5. 

(2) Affray, i. e. the fighting of two or more 
in a public place to tlie terror of the public. 

(3) Riot, i. e. a tumultuous disturbance of 
the peace by three persons or more, assembling 
of their own authority, with a common intent 
to assist one another against any one who shall 
oppose them in tlie execution of some enterprise 
of a private nature, and afterwards actually ex- 
ecuting the same in a violent and turbulent 
manner, to the terror of the people, whether 
the act intended were of itself lawful or un- 
lawful. 

(4) Rout, i. e. a disturbance of the peace, 
by persons assembling with an intention to do 
a thing, which, if it be executed, will make 
them rioters; and actually making a motion 
towards the execution thereof. 

(5) Unlawful assembly, i. e. a disturbance 
of the peace, by pei*sons barely assembling with 
an intention to do a thing, which, if it were 
executed, would make them rioters, but neither 
actually executing it, nor making a motion 
towards the execution of it. 

(6) Tumultuous petitioning (13 Car. II, 
^ st. 1, c. 5 ; 57 Geo. III. c. 19, s. 23). 

(7) Riding or going armed with dangerous 
or unusual weapons (Statute of Northampton, 
2 Edw. 111. c. 3). 

(8) Spreading false news. 

(9) False and pretended prophecies, with in- 
tent to disturb the peace. 

(10) Challenges to fight, either by word or 
letter, or knowingly bearing them. 

(11) Libel (6 & 7 Viet. c. 96, and 8 & 9 
Viet. c. 75). 

VIII. Offences against public trade. 

(1) Srnwggling (8 & 9 Viet, c.^87 ; 16 & 
17 Viet. c. 107, s. 248 ; and 23 & 24 Viet, 
c. 3). 

(2) Cheating, and using false weights and 
measures (numerous statutes). 

(3) Monopoly (21 Jac. I. c. 8). 

(4) Conspiracy by illegal means to raise 
wages. 

(5) Interfering, with the rights of labor (6 
Geo. IV. c. 129, s. 8, and 9 Geo. IV. c. 81, 
s. 29 ; 24 & 26 Viet. c. 100, ss. 89 & 40. 

IX. Offences against the public health, police, 
or economy. 

( 1 ) Breach of the laws respecting quarantine 
(6 Geo. IV. c. 78, s. 21), or of the Vaccination 
Acts (16 & 17 Viet. c. 100 ; 24 & 25 Viet, 
c. 59). 
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(2) Selling adulterated or unwholesome pro- 
visions. Several statutes. See 11 & 12 VicL 
c. 107 ; 23 & 24 VicU c. 84. 

(3) Common nuisances, such as — 

(o) Omitting to repair public highways or 
bridges. 

{b) Obstructing, encroaching on, or annoy- 
ing the public in using public highways, 
bridges, or shores. 

(c) Carrying on unwholesome occupations 
near to public highways or habitations^lceeping 
disorderly houses, such as gaming-houses and 
brothels, or keeping dangerous animals, &c. 
Exposing in a public thoroughfare a person in- 
fected with a contagious disease. As to betting- 
houses, me 16 & 17 Viet. c. 119. As to the 
smoke nuisance in the metropolis, see 16 & 17 
Viet. c. 128. 

(4) Indecency, such as the piiblication or 
exhibition of indecent books or pictures, or the 
indelicate exposure of the person in public 
places. See 20 & 21 Viet. c. 83, as to the sale 
of obscene books, &c. 

(5) Drunkenness (4 Jac. I. c. 5, and 21 
Jac. I. c. 7, ss. 1 & 3). 

(6) Wanton and furious driving, see 24^ & 25 
Viet. c. 100. 

(7) Cruelty to animals (12 & 13 Viet. c. 92, 
amended by the 17 & 18 Viet. c. 60). 

(8) Refusing to bury, or taking up dead bo- 
dies, The Anatomy Act is 2 & 3 Win. IV. c. 75. 

(9) Refusing to serve a public office. 

(10) Offences against the Game Acts (1) 
poaching by night, which for this purpose com- 
mences at the expiration of the first hour after 
sunset, and concludes at the beginning of the 
last hour before sunrise (9 Geo. IV. c. 69). See 
also 24 & 25 Viet. c. 96, s. 17 ; 25 & 26 Viet. 
c. 1 14. (2) Poaching by day, which for this pur- 
pose cpmmences at the beginning of the last hour 
before simrise, and concludes at the expiration of 
the last hour after sunset (1 & 2 Wm. IV. c. 32.) 

(11) Vagrancy. Vagrants are divided into 
three classes : — (1) Idle and disorderly per- 
sons; (2) Rogues and vagabonds; and (3) 
Incorrigible rogues (5 Geo. IV. c. 83, amended 
by 1 & 2 Viet. c. 38). 

Offerings, personal tithes, payable by custom 
to the parson or vicar of a parish, either oc- 
casionally, as at sacraments, marriages, christen- 
ings, churching of women, burials, &c. ; or at 
constant times, as at Easter, Christmas, &c. — 2 
& 3 JKdw. VI. cc. 13, 20, 21. 

Offertorinin, the offerings of the faithful, or 
the place where they are made or kept ; the 
service at the time of sacrament. 

Office, that function by virtue whereof a per- 
son has some employment in the affairs ofanother, 
whether judicial, ministerial, legislative, muni- 
cipal, ecclesiastical, &c. — C&voel. It is a species 
of incoiporeal her^itament . — % BL Com. 36. 

Also, a place where business is transacted. 


Office^ Inqumt of. See Inquest of Of- 

FIC®#. •■'■■■ ■ 

Office-oopy> a< transcript of a proceedmg filed 
in the proper office of a court under the seal of 
such office. 

Office-found* the finding of a jury in an 
inquest of officO of a ffict entitles the 

Crown to the possessioh of hmds or tenements, 
goods or chattela See Inquest of Office. 

Office-hours. The several offices of the 
Court of ChanceiT, except the officra of the 
accountant-general and taxing ' masters, are to 
be opened on every day of the year except Sun- 
days, Good Friday, Monday and Tuesday in 
Easter week, Christmas day, and all days ap- 
pointed by proclamation to be observed as days 
of general fast or thanksgiving.^C<t>nso/. Om. 
1860, V., r. 1. 

The offices of the accountant-general and 
taxing masters are to be opened on every day 
of the year, except the days specified in rule 1, 
and except during vacations (r. 2).. 

The office of the vacation taxing master is 
to be opened during the vacations on every 
day except the days specified in rule 1 
(r. 3). 

The Lord Chancellor may, from time to time, 
by special order, direct the offices to be closed 
on days other tlian those mentioned in Order V., 
and direct any of the vacations to commence 
and tenninatc on days different from the fixed 
days mentioned in rules 4 & 5 (r. 6). 

At common law, by R. 173, H. T. 1853, * the 
masters’ offices in the several Courts shall be 
open in term time from eleven o’clock in the 
forenoon till five o’clock in the afternoon, and 
not in the evening ; and in the vacation from 
eleven o’clock in the forenoon till three o’clock 
in the afternoon, except between the 10th day 
of August and the 24th day of October, when 
they are to be open from eleven in the morning 
till two in the afternoon, and except on Geod 
Friday, Easter eve, Monday and Tuesday in 
Easter week, Christmas day, and the three fol- 
lowing days, and such of the four following 
days as may not fall in the time of terra, but 
not otherwise, namely, Queen’s birthday, 
the Queen’s accession, Whit Monday, and Whit 
Tuesday, when the offices shall be closed.' By 
the directions of the Judges made in H. T. 
1853, ‘ between the first day of September and 
the 24th day of October in each year, one of 
the masters of the Courts of Queen’s Benbh* 
Common Pleas, or Exchequer, shall httve. au- 
thority to tax bills of costs, take reforence^^nd 
perform other necessary and immediate 
arising in or appertaining to any or eltR<^ of 
the said Courts at the office of his own * 
and for such purpose one of the shall 

attend on certain days in each we^^‘as%ky be 
found necessary, and of which du<^Uo^^ i^all 
be affixed in the Judges’ Chambers, and in the 
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respective offices of the masters of each Court ; 
and such master shall be considered as tha» va- 
cation master.’ See Holiday ; Vacation. 

Officer, a man employed to discharge an office. 

OJicia judicialia non concedantur ante quam 
vacent — 11 Co. 4. — (Judicial offices may not 
be granted before they are vacant). 

Offtcia maffistratus non debent esse venalia.-—^ 
Co. Litt. 234. — (The offices of magistrate ought 
not to be sold). 

. Official, pertaining to a public charge. 

In the civil law, he is the minister of, or at- 
tendant upon, a magistrate. In the canon 
law, he is the person to whom a bishop com- 
mits the cliarge of his spiritual jurisdiction ; 
there is one in every diocese, called officialis 
principaliSj i. e. chancellor; the rest, if there 
are more, are officiates foranei^ i. e. commiss- 
saries. In our statutes, he is the person whom 
the archdeacon appoints as his substitute. — 
Wood's Inst. 30. 

Official Assignees, certain persons from the 
class of merchants or accountants, appointed by 
the Lord Chancellor, to act in all bankruptcies ; 
one of whom must in all cases be an assignee of 
the bankrupt’s estate and effects, together with 
the assignee or assignees chosen by the creditors. 
All the personal estate, the profits of the realty, 
and the proceeds of aH such cstiitcs as shall be 
sold, are received by such official assignee alone, 
and paid by him into the Bank of England to 
the credit of the accountant in bankruptcy. 
Until assignees are chosen by the creditors, he 
is sole assignee of the bankrupt’s estate and 
effects. He is attached to the proceedings at 
the sitting to adjudicate. — 12 & 13 Viet. c. 100, 
ss. 38—45 ; and 24 & 25 Viet. c. 134, s. 100. 

Official Liquidators, officers appointed to 
conduct the proceedings, and to assist the court 
in winding up a Joint Stock Company. — 25 & 
26 Viet. c. 80, s. 02. 

I Inofficial Logbook, a logbook in a certain 
form, and containing certain specified entries 
required by 17 & 18 Viet. c. 104, ss. 280—282, 
to be kept by all British merchant ships, except 
those exclusively engaged in the coasting trade. 

Official Managei^ persons formerly ap- 
pointed, under statutes now repealed, to super- 
intend the winding-up of insolvent companies, 
under the control of the Court of Chancery. 

Official Trustees of Charities, appointed 
by 16 & 17 Viet. c. 137, amended by 18 & 19 
Viet. c. 24. 

Official Use, an active use before the Statute 
of Uses, which imposed some duty on the legal 
owner or feoffee to uses, as a conveyance to A. 
with directions for him to sell the estate and 
distribute the proceeds amongst B, C, and D. 
To enable A to perform this duty, he had the 
legal possession of the estate to be sold. 

Officiality, the court or jurisdiction of which 
an official is head. 


Officiariis non faciendis vel amovendis, a 

writ addressed to tlie magistrates of a corpora- 
tion, requiring them not to make such a man 
an officer, or to put one out of the office he has, 
until inquiry is made of his manners, <&c. — 
Meg. Orig. 126. 

Officina JustitisB, a department of the Com- 
mon Ekw jurisdiction of Chancery, out of which 
original writs issue. 

Officio, ex, oath of^ an oath whereby a person 
may be*, obliged to make any presentment of 
any crime or offence, or to confess or accuse 
himself of any criminal matter or thing, whereby 
he may be liable to any censure, penalty, or 
punishment. — 3 Bl. Com. 447. 

Officious will, a testament which is consonant 
witli a testator’s natural affection and moral 
duties. 

Officit conatus si effectus seqnatur. — Jenk. 
Cent. 55. — (The attempt endangers if an effect 
follow.) 

Officium nemini debet esse damnosum , — (An 
office ought to be injurious to no person.) 

Old Bailey Sessions. These were super- 
seded by the Central Criminal Court, which 
see. 

Old Natura Brevium, an old book contain- 
ing an account of the writs in use in the time 
of Edward III. It is usually cited 0. N. B. 
or Vet. N. B. Fitzherbert made it the model 
of his own treatise on the same subject. — 3 
Beeves^ 151. 

Old Style. See New Year’s Day. 

Old Tenures, a treatise, so called to distin- 
guish it from Littleton’s book on the same 
subject, which gives an account of the various 
tenures by which land was holden, the nature 
of estates, and some other incidents to landed 
property in the reign of Edward HI. It is a 
very scanty ti'act, but has the merit of having 
led the way to Littleton’s famous work. — 3 
Reeves j 151. 

Oleron, an island lying in the bay of Acqui- 
tain, at the mouth of the river Charente, for- 
merly in the possession of the Crown of Eng- 
land. 

The inhabitants of the island of Oleron have 
been able mariners for seven or eight hundred 
years past. They are said to have framed and 
drawn up the laws of the navy or the marine, 
which are still called the Laws of Oleron. 
According to the French writers, these mari- 
time laws were digested in this island under 
the title of Reole des Jugemens d'Olerony by 
direction of Queen Eleanor, the wife of Henry 
II., in her quality of Duchess of Guienne, and 
afterwards enlarged and improved by her son 
Richard I. But Selden {de i)om. Mar. c. xiv.) 
denies this, and maintains that they were com- 
piled and promulgated by^ Richard I. as King 
of England. However, it is proper to add, that 
more modem writers, as Mens. Boucher, of 
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Paris, and our countryman, Mr. Luders, con- 
sider the whole account as fallacious — M. 
Boucher calling die story of our liichard I. 
and Queen Eleanor une chimere des plus in-' 
vratsemblables, — Monthly Review ^ Dec. 1811. 
The laws of Oleron were to a great extent the 
foundation of the maritime laws of most of the 
states of Europe. • 

OligUrohy, a form of government wherein 
the administration of affairs is lodged in the 
hands of a few persons. 

Olympiad, a Grecian epoch; the space of 
four years. 

Omission, neglect to do something. Some 
omissions render the proceedings void in which 
they occur, and other omissions are in some 
circumstances punishable as crimes and offences. 

Omissio eorum qnw tacite insunt nihil ope’- 
ratui'. — 2 Buis. 131. — (The omission of those 
things which are silently understood is of no 
consequence.) 

Omittance, forbearance. * 

Ornne actum ah intentione agentis est judican- 
dum. A voluntate jirocedit caiisa vitii atque 
virtutis. — Jur. Civ. — (Every act is to be esti- 
mated by the intention of the doer. The cause 
of vice and virtue proceeds from the will.) 

Omne crimen ehnetas et incendit et detegit . — 
Co. Litt. 247 — (Drunkenness both kindles and 
uncovers every crime.) 

Omne magis dignum trahit ad se minus dig-- 
nunij quamvis minus dignum sit antiquius. — Co. 
Litt. Sbb. — (Every thing more worthy draws 
to it the less worthy,* although the less worthy 
be the more ancient.) 

Omne magnum excmplum hahet aliquid ex 
hiiquo, quod publicd utilitate compensatur . — 

Hob. 279 (Every great example has some 

portion of evil, which is compensated by its 
public utility.) 

Omne majus continet in se minus : minus in 
se complectitiir. — Jenk. Cent. 208. — (The greater 
contains die lesser ; the minor is embraced 
by it.) 

Omne majus dignum continet in se minus 
dignum. — Co. Litt. 43.- — (The more worthy 
contains in itself the less worthy.) 

Omne sacramentum debet esse de certd scien-' 
tid. — 4 Inst. 279. — (Every oath ought to be of 
certain knowledge.) 

Omne testamentum morte consummatum est . — 
3 Co. 29. — (Every will is completed by death.) 

Omnes prudentesj ilia admittere solent quee 
probantur Us qui in arte sud bene versati sunt . — 
7 Co. 19. — (All prudent -men are accustomed 
to admit those things which are approved by 
those who are well versed in the art.) 

Omnes reges dicuntur clerici.^Dav. 4. — (All 
kings ai*e called clerical.) 

' Omnes sorores sunt quasi untis hosres de und, 
hmreditate. — Co. Litt. 67. — (All sisters are, as 
it were, one heir to one inheritance.) 


Omnes subditi sunt regis semii. — Jenh. Cent. 

126. — (All subjects are the king’s servants.) 

Omni exceptions majus. — 4 Inst. 262.->- 

(Above all exception.) 

Omnia delicta in aperto leviora sunt, — 8 Co. 

127. — (All crimes done openly are lighter.) 

Omnia preesumuntur solemmter esse acta.--~ 

Co, Litt. 6. — (All things are presumed to be 
done rightly.) 

Omnia prasuvmntur contra spoliatorem.^ 
(All things are presumed against a wrong^doer.) 

Omnia prwsmnuntur legitimh facta donee pro- 
betur in contrarium. — Co, Litt, 232.—^ All 
things are presumed legitimately done, until it 
be proved contrariwise.) 

Omnia quee movent ad mortem sunt deodanda, 
3 Inst. 57. — (All things which move to death 
are deodands.) 

But deodands are abolished by 9 & 10 Viet, 
c. 62. 

Omnia quee stmt uxoris sunt ipsius viri ; non 
hahet uxor potestatem sui, sed vir.-~—Co, Litt, 
112. — (All things which belong to the wife 
belong to the husband ; the wife has no power 
of her own, the husband has it all.) 

Omnis actio est loquela. — Co. Litt, 292.<— 
(Every action is a complaint.) 

Omnis conclusio boni et veti judicii seguitur 
ex bonis et veris pramdssis et dictis juratorum. 
Co. Litt. 220. — (Every conclusion of a good 
and true judgment arises from good and true 
premises, and sjiyings of jurie.s.) 

Omnis consensus toliit errorern . — 2 Inst. 123. 
(Every assent removes error.) 

Omrds innovatio plus novitaie perturbat quam 
, utilitate prodest. — 2 Bulst. 338.— (Every in- 
novation disturbs more by its novelty than 
benefits by its utility.) 

Omnis interpretatio si fieri potest ita fienda 
est in iustn/menfis, ut omnes contrarietates amo- 
veantur. — Jenk. Cent. 96. — (Every interpreta- 
tion, if it can be done, is to be so made in 
instruments, that all contradictions may be 
removed.) 

Omnis nova constitutio futuris temporibus for- 
mam imponere debety non preeteritis. — 2 Inst. 95. 
(Every new institutioiTNihould give a form to 
future times, not to past.) 

Omnis privuiio pnesupponit habitum.-—Co. 
Litt. 339. — (Every privation presupposes for- 
mer enjoyment.) 

Omnis querela et omnis actio injuriarum limi- 
tata est infra certa tempora. — Co. Litt. Il4’^l-. 
(Every plaint, and every action ffnr ii^'uries, 
are limited within certain times.) 

Omnis ratihabitio retro trahitur et m^ndato 
priori wqtdparatur. — Co. Litt. 
consent given to what has been alijeadji ^toe 
has a retrospective effect, and is eqtoMle&t to 
a previous request.) 

Omuitun, the aggregate of certaiiiliGatibns of 
different stocks in the public funds.rT!^Co«*. Umu 
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Omnium domos regum vigilia defendit^ ideg 
lex vigilat pro rege. — Jenk. Cent. fil. — (The 
vigilance of kings guards the houses of all, and, 
therefore, the law guards the king.) 

Omnium rerum quarum usus esty potest esse 
abusuSj virtute solo excepta. — Dav. 79.— -(There 
may be an abuse of everything of which there 
is an nse, virtue alone excepted.) 

Onoonne, accused. 

One hundred thousand pounds clause, a 

precautionary stipulation inserted in a deed 
making a good tenant to the praecipe in a com- 
mon recovery. See 1 Prest. Conv. 110. 

Onerando pro ratd portionis, a writ that 
lay for a joint-tenant, or tenant-in-cornmon, 
who was distrained for more rent than his pro- 
portion of the land comes to. — Reg. Orig. 182. 

Onerari non debet {he ought not to be bur- 
dened)y a form of commencement of a pleading, 
substituted in some few cases for actionem non. 
Ilut see H. 4 Wm. IV. ; and the cases 1 
Satuid. 290, n. b. 

Onerous cause, a good and legal considera- 
tion. — Scotch term. 

0 . m. It was the course of the Exchequer, 
as soon as the sheriff' entered into and made up 
his account for issues, amerciaments, &;c., to 
mark upon each head O. Ni. ; which dtmoted 
oneratury nisi haheat si^cientem exonerationeniy 
and presently he became the king’s debtor, and 
a debet was set \ipon his head ; whereupon the 
parties paravaile became debtors to the sheriff, 
and were discharged against the king, &c. — 4 
Inst. IIG. 

But sheriff’s now account to the commis- 
sioners for auditing the public accounts. 

Onus episcopale, ancient customary pay- 
ments from the clergy to their diocesan bishop, 
of synodals, pentecostals, &c. 

Onus importandi, the charge or burden of 
importing merchandise. 

Onus probandi, the burden of proof. See 
Burden of proof. 

Opening biddings. Where estates are sold, 
under the decree of a court of equity, the court 
considers itself to have a greater power over 
the contract than it ^WV^iild have were the con- 
tract made between party and party ; and as 
the chief aim of the court is to obtain as great 
a price for the estate as can possibly be got, it 
is in the habit of opening the biddings after the 
estate is sold. • 

When a person is desirous of opening a 
bidding, he must, at his own expense, apply to 
the court, motion for that purpose, stating 
the advance offered. Notice of the motion 
must be given to the person who is the pur- 
chaser of the lot, aud to the parties in the cause. 
If the court approve of the sum offered, the 
apjJication will be granted, and on the order 
being drawn up, entered, and served, a new 
sale must be had before the chief clerk. The 


order is made at the expense of the person 
opening the biddings, and he must bear the 
expense of paying in his deposit, and pay the 
costs of the first purchaser, and interest, at 
the rate of four per cent, on such part of the 
purchase -money as the chief clerk ^all ffnd to 
have lain dead. The biddings will be opened 
more tfian once, even on the application of the 
same person, if a sufficient advance be offered. 
Biddings, generally, cannot be opened after the 
confirmation of the certificate of the highest 
bidder. Where the biddings are opened, the 
advance is to be deposited immediately. 

The biddings of an estate sold under a bank- 
ruptcy have been opened in analogy to the 
rules upon stiles in courts of equity. — St. Leon. 
V. and P. 90. 

Opening the case. On a trial before a jury 
the counsel who upholds the affirmative of the 
question at issue begins, because he is called 
upoii^to give evidence in support of his case, in 
conformity with the civil law maxim : ei in- 
cumhit probatioy qui dicity non qui negat ; cum 
p€r rerum naturam factum negantis probatio 
nulla sit. — Cod. 4. 

Opening the pleadings, stating at a trial 
before a jury the substance of the pleadings. 
This is generally done by the junior counsel of 
the plaintiff. 

Open law [lex manifestay Lat. j, the making 
or waging of hiw. 

Open policy, one in which the interest of 
the insured is to be ascertained in case of loss. 

Open theft [open theofy Sax.], a theft that is 
manifest. 

Open tide, the time after corn is carried out 
of the fields. 

Operarii, such tenants, under feudal tenures, 
as held some little portions of land by the 
duty of performing bodily labor and servile 
works for their lord ; they were no other thim 
the servi or bondmen. 

Operatic, one day’s work performed by a 
tenant for his lord. 

Opetide, the ancient time of marriage, from 
Epiphany to Asli- Wednesday. 

Opinio est duplex : scilicet opinio vulgariSyOrta 
inter graves et discretosy et quae vultum veritatis 
habet ; et opinio tantum orta inter leves et vul- 
gar es homines y absque specie veritatis. — 4 Co. 
107.— (Opinion is of two kinds, namely, com- 
mon opinion, which springs up among grave 
and discreet men, and which has the appearance 
of truth; and opinion only which springs up 
among light and foolish men, without the sem- 
blance of truth.) 

Oportet quod certae personesy terroBy et certi 
status y comprehendantur in declarediotte usuum, 

9 Co. (It is right that given persons, lands, 
and estates, should be comprehended in a de- 
claration of uses.) 

Oportet quod certa res deducatur in judicium. 
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Jenh Cent. 84. — (A thing certain must be 
brought to judgment.) 

Opposer, an officer formerly belonging to the 
green-wax in the Exchequer. Abolished. 

Opposita jnxta se posita magis elucescunt . — 
Bacon. — (Things opposite are more conspicuous 
when placed together.) 

Oppression, the trampling upon or l)earing 
down a person, under pretence of law, which 
is unjust. 

Optima est lex quee minimum relinquit arbitrio 
judicis ; optimus judex qui minimum sibi . — 
Bac. Apkor. 46. — (That system of law is beat 
which confides as little as possible to the 
discretion of a judge; that judge the best 
who relies as little as possible on his own 
opinion.) 

Optima stoiuti interpretatrix est (^omnibus 
particulis ejusdem inspectis) ipsum stntutum . — 
8 Co. 117. — (The best interpreter of a statute 
is (all the separate parts being considered) the 
statute itself.) 

Optimacy, nobility; men of the highest rank. 

Optimus interpres reruin vsus, — 2 Inst. 282. 
(Use is the best interpreter of things.) 

Optimus interpretaridi modus est sic leges 
interjiretare ut leges legihus concordant. — 8 Co. 
1 69. ~ (The best mode of intei'pretation is so 
to interpret laws that they niay accord with 
each other.) 

Optimus Icgmn interpres consnetudo. — 4 Inst. 
75. — (Custom is the best interpreter of the 
laws.) 

Option. When a new suffragan bishop i.s 
consecrated by the archbishop of llic province, 
by a customary prerogative, the archbishop 
claims the collation of the first vacant dignity 
or benefice in that see, at his own choice, i. c. 
option. — Cowel. 

Option^ writ, a prcpcipe, so called because 
it was in the alternative, commanding the 
defendant to do the tiling required, or show 
the reason wherefore he had not done it. 

Or [Fr. j, gold, called sol by some heinlds 
when it occiu’s in the arms of princes, and 
topaz or carbuncle when borne by peers. 
Engravers represent it by an indefinite number 
of small Heraldic temn. 

Ora, a baxon coin, valued at sixteen pence, 
and sometimes at twenty pence. — Domesday. 

Oraculum, a decision by a Roman emperor. 

Oral, delivered by the mouth ; not written. 

Oral pleading, pleading by W'ord of mouth 
in presence of the judges. This was the 
original mode of pleading ; it was, however, 
superseded by written pleadings in the reign of 
Edw'ard III. 

Orando pro r^e et regno, an ancient writ 
which issued while there was no standing col- 
lect for a sitting Parliament, to pray for the 
peace and good government of the realm. 
Orator, a petitioner ; a plaintiff in a bill, 


opp— 

or information in Chancery, was formerly so 
called. 

Oratrix, or Oratross, a female petitioner ; a 
female plaintiff in a’ bill in Chancery was for- 
merly so called. 

Orbation, privation of parents or children ; 
poverty. — Cockeram. 

Ordeal [fr. orclaY, Sax., from or, great,, and 
JeZs, judgment], an ancient mapper of t<rial 
in criminal csises, practised amongst Our Saxon 
ancestors, who affected to believe that God 
would actively interpose to establish an earthly 
right. There were four sorts : (1) camp-fight, 
duellum^ or combat; (2) fire ordeal; (S) hot 
water ordeal^; (4) cold water ordeal, which 
titles see. Verstegan'’s Decayed InteUigmce^ 
64 ; I'urner's Ang. Sax. vol. ii. 532 ; 2 Jlal- 
lam's Mid. AqeSf 466. They arc, of course, 
all abolished. : 

Ordeffe, or Ordelfe, a liberty whereby a 
man claims the ore found in his own land ; 
also, the ore lying under land. • 

Ordels, the right of administering oaths and 
adjudging trials by ordeal within a precinct 
or liberly. — Cowel. 

Order, mandate, precept, command ; also, a 
class or rank. 

Orders ai-e promulgated by the courts of 
law and equity, not only for the proper regu- 
lation of thedr own proceedings, but also to 
enforce obedience to justice, and compel tbat 
which is riglit to be performed. 

Order of discharge, an order made under 
the Bankruptcy Act 1861 , 24 & 25 Viet. c. 134, 
by a court of bankruptcy, tlic effect of which 
is to discharge a bankrupt from all debts, daims, 
or demands provable under the bankiuptcy. 
It is in its effect analogous to a certiheate of 
conformity under the previous law. The pro- 
vi.sions of the Act relating to orders of discha.rge 
are as follows : — Ail classification of certi^cates 
is abolislied, and in every case where the dis*’ 
charge of a bankrupt shall be suspended, when 
allowed it shall simply state the period' for 
wliich it w'as suspended and the reasons for 
such suspension ; and i{^ bankrupt shall have 
been sentenced to imprisonment under the 
provisions of this Act such discharge shall also 
set forth the fact of such sentence and the 
period of such imprisonment (s. 157). 

After the bankrupt has passed his last ex- 
amination, unless an order of discharge 
have been previously made, the court iffiall 
appoint a sitting for the purpose ojconslder^g; 
the question of granting such order, ib^teki 
days notice of which shall be given tu the 
Dondon Gazette and such newspapers fuj" the 
court shall direct. The assignees, or ahy 
ditor who has proved, may be heard 'against 
such discharge (s. 158)! ' 

In granting orders of dischaige, ^e following 
rules shall be observed : — , / ‘ ^ 
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(1) If on the hearing of any application for 
an order of discharge, the assignees or any 
creditor shall allege, and if, with or without 
such allegation, the court shall be of opinion 
that there is ground for charging the bankrupt 
with acts or conduct amounting to a misde- 
meanor ' under the Act (see s. 221), the court 
shall, if the bankrupt consent thereto, direct a 
clear statement in writing of the charge to be 
delivered to the bankrupt and shall appoint a 
day for trying the bankrupt on such charge ; 
and if the bankrupt require it, shall summon a 
jury, and may direct the creditors’ assignee or 
the otHcial assignee, or any of the creditors of 
the bankrupt, to act as prosecutor on such trial. 
Provided always, that in every case of accu- 
sation against a bankrupt of acts amounting to 
a misdemeanor, the court may direct that the 
bankrupt be indicted and prosecuted in one of 
the ordinary courts of criminal justice, and in 
all other cases the order of discharge shall take 
effedt immediately from its date, subject to 
appeal. 

(2) If on such trial by j jury, or by the 
commissioner alone, the bankrupt shall be con- 
victed of any offence by this Act made a mis- 
demeanor, the commissioner shall, in addition 
to the punishment awarded for the offence, 
have power to direct that the order of discharge 
be either wholly refused or suspended during 
such time and upon such conditions as he shall 
think fit 

(3) If the bjinkrupt shall not be accused of 
acts amounting to misdemeanor, or if he si jail 
have been accused and acquitted, but in either 
case ^cre shall be made, or shall appear tf) the 
court to exist, Objection to the granting of an 
immediate discharge, the court shall proceed 
to consider the conduct of the bankrupt before 
and after adjudication, and the manner and 
circumstances in and under which his debts 
have been contracted ; and if the court shall be 
of opinion that* the bankrupt has carried on 
trade by means of fictitious capital, or that he 
could not have had, at the time when any of 
his debts were contKg^ted, any reasonable or 
probable ground ofJ expectation of being able 
to pay the same, or that, if a trader, he has, 
with intent to conceal the true state of his 
affairs, wilfully omitted to keep proper books 
of account, or whether trader or not, that his 
insolvency is attributable to rash and hazardous 
speculation, or unjustifiable extravagance in 
living, or t^t he has put any of his creditors 
to unnecessary expense^ by frivolous or vex- 
atious defence in any action or suit to recover 
any debt or money due from him, the court 
may either refuse an order of discharge, or may 
suspend the same from taking effect from such 
time as it may think fit, or may grant it, subject 
to any condition or conditions touching any 
salary, pay, emoluments, profits, wages, earn- 


ings, or income which may afterwards become 
due to the bankrupt, and touchingafter-acquired 
property of the bankrupt, or may be imprisoned 
for any period of time not exceeding one year 
from the date of such sentence. 

No person shall be liable to any criminal 
proceeding or penalty in respect of any matter 
which may have occurred before the passing 
of this Act, to which he would not have 
been liable if this Act had not passed (s. 
159). 

With respect to all persons heretofore bank- 
rupts, and whose • certificates of conformity 
shall have been refused, the court may at any 
time after the expiration of three years from 
the time of such refusal hear and determine 
the aj^plication of any such bankrupt for an 
order of discharge, and, if it think fit, may 
grant such order cither absolute or subject to 
any condition or conditions in the same manner 
as if the bankruptcy of such applicant had 
tjiken place after the commencement of this 
Act (s. 160). 

The order of discharge shall, upon taking 
effect, discharge the bankrupt from all debts, 
claims, or demands, provable under his bank- 
ruptcy, save JUS by the Act otherwise provided ; 
and if thereafter he shall be arrested, or any 
action shall be brought against him for any 
such debt, claim, or demand, he shall be dis- 
charged upon entering an appearance, and may 
plead in general that the cause of action accrued 
before he bccjimc bankrupt, and may give this 
Act and the special matter iii evidence, and the 
order of discharge shall be sufticient evidence 
of the bankruptcy and the proceedings prece- 
dent to the order of discharge (s. 161). 

If a bankrupt, after the order of discharge 
takes effect, be arrested or detained in custody 
for a debt, claim or demand provable under 
his bankruptcy, where judgment has been ob- 
tained before the order of discharge takes effect, 
the court, or a judge of a superior court of law, 
sliJill, on proof of the order of discharge, and, 
unless there appear good reason to the contrary, 
direct the officer who has the bankrupt in cus- 
tody to discharge him, which shall be done 
accordingly, without fee (s. 162). 

The order of discharge shall not release or 
discharge any person who was a partner with 
the bankrupt at the time of the bankruptcy, or 
was then jointly bound, or had made any joint 
contract with him (s. 168). * 

After the order of discharge takes effect, the 
bankrupt shall not be liable to pay or satisfy 
any debt, claim, or demand, provable under 
the bankruptcy, or any part thereof, or any 
contract, promise, or agreement, verbal or 
written, made after adjudication ; and if he be 
sued on any such contract, promise, or agree- 
ment, he may plead in general that the cause 
of action occurred pending proceedings in bank- 
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ruptcy, and may give this Act and the special 
matter in evidence (s. 164). 

The order of discharge shall discharge the 
bankrupt from the effects of any process, issuing 
out of any court, for contempt of any court, for 
non-payment of money, or of costs or of ex- 
penses in any court, and from all cost% which 
he would be liable to pay in consequence of or 
on purging his contempt ; and a bankrupt in 
custody under any such prooass as aforesaid, 
shall, on obtaining an order of discharge, be 
entitled to be. discharged from such custody 
forthwith (s. 1C 5). 

Any contract, covenant, or security, made or 
given by a bankrupt or other pei^son, with, to, 
or in trust for any creditor, for securing the 
payment of any money as a consideration, or 
with intent to persuade the creditor to forbejir 
opposing the order for discharge, or to forbear 
to petition for a rehearing of, or to .appeal 
against the same, shall be void, and any money 
thereby secured or agreed U) be paid shall not 
be recoverable, and the party sued on any such 
contract or security may plead in general l^iat 
the cause of action accrued pending proceedings 
in bankruptcy, or may give this Act and the 
special matter in evidence : provided always, 
that no such security, if a negotiable security, 
shall be void, as against a bond Jide holder 
thereof, for value, without notice of the consi- 
deration for which it was given (s. 106). 

If any creditor of a bankrupt shall obtain 
any sum of money, or any goods, chattels, or 
security for moneys from any person as an in- 
ducement for forbearing to oppose, or for con- 
senting to the allowance of the discharge of 
such bankrupt, or to forbear to petition for the 
recal of the same, every such creditor so offend- 
ing shall forfeit for every such oflence the ti'eblc 
value or amount of such money, goods, chattels, 
or security so obtained (s. 167). 

The order of discharge, whether suspended 
or not, sliall not be reviewed by the court 
unless it see good cause to believe that the 
order was obtained by false evidence, or by 
reason of the suppression of evidence, or other- 
wise fraudulently, in any of which cjises the 
court may, upon the application of a bankrupt, 
or of a creditor who has proved, and subject to 
such deposit for costs, and to such notices by 
advertisement or otherwise, as the court shall 
think fit, grant a rehearing of the matter, and 
rehear it accordingly, and, upon rehearing it, 
shall make such order as shall seem just, in 
like manner as it might upon an original hearing 
(8. 168). 

If, upon such hearing, the court shall annul 
or suspend the order of discharge, all persons 
having bond Jide become creditors of the bank- 
rupt between the time of the order originally 
taking efl^ect and the time of its being annulled 
or suspended, on rehearing shall, as against any 


property acquired by the bankrupt during the 
same period, and in priority to the original 
creditors, bo admitted to prove, and have divi* 
dends under the bankruptcy (s. 169). 

The order of discharge shsUl not be drawn 
up until after the expiration of the time allowed 
for appeal, or if an appeal be brought until 
after the decision of the Court of Appeal upon 
such appeal, and shall bear date either the day 
after the expiration of the time allowed lor 
appeal, or the day of the decision of the Court 
of Appeal, as the case may require (s. 170). 

At any time, within thirty days after any 
order of discharge shall have been allowed or 
refused, and subject to such order as to deix>Bit 
of costs as General Orders shall direct, any cre- 
ditor of the bankrupt, or any creditor’s assig- 
nee, or the bankrupt, may, if the order of 
discharge has been made or refused by any 
commissioner or any county court judge, apply 
to the Court of Ajipeal in Chancery that such 
order of discharge may be granted or recalled, 
and delivered up to be cancelled, and such 
court may, on good cause shown, order such 
order of discharge to be granted, or to be re- 
called and cancelled (s. 171). 

The order of discharge shall be in such form 
as General Orders shall direct, and shall be 
under the hand of the Clommissioner and the 
seal of the Ck^urt, and notice of the granting 
thereof shall be advertised in the London 
Gazette and in two loc.al papers (s. 172). Se© 
also Gen. Ord. Oct. 12, 1861 ; and Re Mew 
4- Thorne, 31 L. J. {Bank), 87. 

Order of revivor, an order as of course for 
the continuance of an abated suit. It super- 
seded the bill of revivor. Th^* opj.x>site party 
may move to discharge it within twelve days 
after service. — 15 16 Viet. c. 86, s. 52, and 
Cons. Ord. 1860, xxxii., r. 1. 

Orders of the clergy. See Holy Ouders. 

Ordinance, law, rule, prescript. 

Ordinance of the forest, a statute made 
touching matters and causes of the forest.— 
38 & 34 Edw. J, 

Ordinance of Parligiyi^t, act of Parlia- 
ment ; acts and ordiAances being convertible 
terms. There seems, however, to be this 
difierence between them : an ordinance was 
but a temporary act, not introducing any new 
law, but founded on acts formerly made ; an 
act was a perpetual law not to be altered but 
by king, lords, and commons. These dis-t 
tinctions are not now observed. 

Ordinarius ita dicitur quia habet ordinariam 
jurisdictionem, in jure proprio, et nop propter 
deputationem. — Co. Litt. 96. — (The 'ordinary 
is so called, because he has an ordinary juris- 
diction in his own rights and not a deputed one.) 

Ordinary, a judge who has ' authority to 
take cognizance of causes in his oMm right, and 
not by deputation.— C iv. Law, 
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By the cSommon law, one who has exempt 
and immediate jurisdiction in causes ecclesias- 
tical. 

Also, a bishop ; and an archbishop is the 
ordinary of the whole province, to visit and 
receive appeals from inferior jurisdictions. 
Also, a comniissttry or official of a bishop or 
other ecclesiastical judge having judicial power; 
an archdeacon ; officer of the royal household. 

Ordinary of assize and sessions, a deputy 
of the bishop of the diocese, anciently ap- 
pointed to give malefactors their neck verses, 
and judge whether they read or not ; also, to 
j)erform divine services for them, and assist in 
preparing them for death. 

Ordinary conveyances, those deeds of 
transfer Avliich jire entered into between two 
or more persons, without an assurance in a 
superior court of justice. See Deed, 

Ordinary of Newgate, one who is attendant 
upon condemned malefactors in that prison 
to prepare them for death; he records the 
behaviour of such persons. Formerly, it was 
the custom of the ordinary to publish a small 
pamphlet upon the execution of any remark- 
able criminal. 

Ordinatio Forestae, 33 Edw. I. .st. 5 ; 34 
Edw. 1. St. 5. — 2 Reeves^ c. ix.,pp. 104 & 106. 

Ordinatio pro statu Hibemise, 17 Edw. 1. — 

2 Reeves, c. ix., p. 99. 

Ordination, the conferring holy orders; or 
initiating a person into the priesthood. The 
first thing necessary, on application for holy 
orders, is the possession ol' a title, that is, a 
sort of assurance from a rector to the bishop, 
that, provided the latter finds the person fit to 
be ordained, tlfe former will take him for his 
curate, with a stated siilary. The candidate 
is then examined by the bishop or his chaplain 
respecting both his faith and his erudition ; 
and vjirious certificates are necessary, particu- 
larly one signed by the clergyman of the 
parish in which he has resided during a given 
time. Subscription to the thirty-nine articles 
is required ; and a clerk must have attained his 
twenty-third year br^J^re he can be ordained a 
deacon ; and his twenty-fourth to receive priest’s 
orders. The ceremony of ordination is per- 
formed by the bishop, by the imposition of 
hands on the person to be ordained. In the 
English church, and in most Protestant coun- 
tries where the church is connected with the 
state, ordination is a requisite to preaching ; 
but, in sonje sects, ordination is not considered 
necessary for that purpose, although it is con- 
sidered proper, previously to the administration 
of the sacraments. 

In the Presbyterian and congregational 
churches, ordination means the act of settling 
or establial^g a licensed preacher over a con- 
gregation •tmh pastoral charge and authority, 
or the act of conferring on a clergyman the 


powers of a settled minister of the gospel, 
without the charge of a pai-ticular church, but 
with general powers wherever he may be 
called upon to officiate. As to the ordination 
of priests and deacons for or in the colonies, 
see 59 Geo, III, c. 60 ; 3 & 4 VicU c. 33 ; 
and 15 & 16 Viet, c. 52. 

Ordinatione contra servientes, a writ that 
lay against a servant for leaving his master, 
contrary to the ordinance or statute 23 & 24 
Edw. III. — Reg, Orig, 189. 

Ordine placitandi servato, servatur et jus , — 
Co. Litt. 303. — (The order of pleading being 
preserved, right is preserved.) 

Ordines, a general chapter or other solemn 
convention of the religious of a particular 
order. 

Ordines majores et minores, the holy orders 
of priest, deacon, and sub -deacon, any of which 
qualified for presentation and admission to an 
ecclesiastical dignity or cure, were called ordines 
majores ; and the inferior orders of chanters, 
psalmists, ostiary, reader, exorcist, and acolyte, 
wqre called ordines minores ; persons ordained 
to the ordines minoi'cs had their prima tonsuva, 
different from the tonsura clericalis. — Coweh 

Ordinnm fugitivi, those of the religious 
who deserted their houses, and, throwing off 
the habits, renounced their particular order in 
contempt of their oath and other obligations. — 
Par. Antiq. 388. 

Ordnance debentures, bills issued by the 
Board of Ordnance on the treasurer of that 
office for the p^ment of stores, &c. 

Ordnance office, or Board of Ordnance, an 
office kept within the Tower of London, which 
superintends and disposes of all the arms, in- 
struments, and utensils of war, both by sea 
and land, in all the magazines, garrisons, and 
forts of Great Britain. It is divided into two 
distinct branches, the civil and the military ; 
the latter being subordinate to and under the 
authority of the former. — 4 & 5 Wm. IV. 
c. 21, s. 4, and 18 & 19 Viet. c. 117. 

Ordo, that rule which monks were obliged 
to observe. 

Ordo Albus, the white friars or Augustines; 
the Cistercians also wore white. 

Ordo Niger, the black friars. The Chiniacs 
likewise wore black. 

Ordo nohilium pluribus gaudet privilegiis . — 
Jenk. Cent. 107. — (The rank of nobility enjoys 
many privileges.) 

Ore tenus {by word of mouth). 

Orfgild [fr. orf Sax., cattle, and recom- 
pense]], a delivery or restitution of cattle. But 
Lambarde sjiys it is a restitution made by the 
hundred or county for any wrong done by 
one who was in pledge, or rather a penalty 
for taking away cattle. — Lamb. Arch. 125. 

Orgild, without recompense; as where no 
satisfaction was to be made for the death of a 
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man killed, so that he was judged lawfully 
8lain.—<S/>c//a. 

Orige. See Orwige. 

Original bills in equity. See Bill in 

CHANCERr. 

Original charter, that which is gianted first 
to the vassal by the superior.— ~/ScofcA phrase, 
Ori^al and derivative estates. An ori> 
ginal is the first of several estates, bearing to 
each otlier the relation of a particular estate 
and a reversion. An original estate is con- 
trasted with a derivative estate ; and a de- 
rivative estate is a particular interest carved 
out of another estate of larger extent.— 
on Est. 125. 

Original writ, or Original (Jbreve originate^ 
Lat,), the beginning or foundation of a real 
.action at common law. It is also applied to 
processes for scmie other purposes. 

It is a mandatory letter issuing out of the 
common law or ordinary jurisdiction of the 
Court of Chancery, under the Great Seal, and, 
in the sovereign’s name, addressed to the 
sheriff of the county where the injury is 
alleged to have been committed, containing a 
summary statement of the cause of complaint, 
and requiring him to command the defendant 
to siitisfy the claim, and, on his failure to 
comply , then to summon him to appe.ar in one 
of the superior courts of common law, there to 
account for his non-compliance. In some cases, 
however, it omits the former alternative, and 
requires the shciiff simply to enforce the ap- 
pear.ance. 

Original writs differ from each other in 
their tenor, according to the nature of the 
plaintiff’s complaint, and are conceived in 
fixed and certain forms. Many of these forms 
are of a remote and undefined antiquity, but 
others are of later origin, and their history 
is as follows : — 

The ancient writs had provided for the most 
obvious kinds of wrong ; but, in the progress of 
society, cases of injury arose new in their cir- 
cumstances, so as not to be reached by any of 
the writs then known in practice ; and it seems 
that either the clerks of the Chancery (whose 
duty it was to prepare the original writ for 
the suitor) had no authority to devise new 
forms to meet the exigency of such cases, or 
their authority was doubtful, or they were re- 
miss in its exercise. Therefore, by the statute 
of West. 2, 13 Edw. I. c. 24, it was provided, 

* That as often as it shall happen in the Chan- 
cery that in one case a writ is found, and in a 
like case, falling under the same right, and 
requiring like remedy, no writ is to be fotmd, 
the clerks of the Chancery shall agree in 
making a writ or adjourn the complaint till 
the next Parliament, and write the cases in 
which they cannot agree, and refer them to 
the next Parliament, &c.’ This statute, while 


it gives to the officers of the Chancery the 
power of framing new writs in a like case with 
those that formerly existed, and enjoins the 
exercise of that power, does not give or recog- 
nise any right to foame such instruments for 
cases entirely new. It seems, therefore, that 
for any case of that description, no writ could 
be lawfully issued except bv authority of 
Parliament. But, on the otner hand, new 
writs were copiously produced, according to the 
principle sanctioned by this act, i. e« in a like 
case, or upon the analogy of actions previously 
existing ; and other writs, also, being added 
from time to time, by express authority of the 
legislature, large accessions were thus, on the 
whole, made to the ancient stock of brevia 
originalia. 

All forms of writs once issued were entered 
from time to time, and preserved in the Court 
of Chancery in a book called * The Register of 
Writs,’ which in the reign of Ileniy VIII. was 
first committed to print and published. This 
book is still an authority, as containing in 
general* an accurate transcript of the forms 
of all original writs as then framed. But 
a variation from the register is not con- 
clusive against the propriety of a form, if 
other sufficient authority can be adduced to 
prove its correctness. • 

It was essential to the due institution of all 
actions in the superior courts, that they should 
commence by original writ, and in real actions 
this is still necessary; but in personal actions 
the use of original writs is abolislied, and they 
are commenced by writ of summons.— 2 Wtn, 
IV. c. 39; 1 & 2 Viet. c. HO. 

These instruments, however, have had the 
effect of limiting and defining the right of ac- 
tion itself, and no cases are even now con- 
sidered as within the scope of judicial remedy, 
but those to which some known original writ 
(when these instruments were in universal use) 
would have applied, or for which some new 
original writ, framed on the analogy of those 
already existing, might, under the provisions 
of the statute Westminster 2nd, have been 
lawfully devised. The dhiifheration of writs 
and that of actions have become, in this man- 
ner, identical. 

Great uncertainly exists as to the origin of 
these ancient writs. Some eminent authorities 
declare that these writs had their origin in the 
Roman law, and were in use long before *khe 
time of the Conqueror, while others as confi- 
dently assert that we derived them, throu^ 
Normandy, from a Francic source.— an 
Plead, app. n. 2. 

The following original writs are issne^ 
ex dehito justitice but ex merd gratia, and are 
sometimes denominated discretionary write:* 
De ventre inspiciendo; supplieavit ; ceritgrdrix 
prohibition ; writs of error in criminal cases; 

u u 
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ad qw>d damnum; scire yi/ceas, to repeal letters- 
patent, &c. See 1 Mad. Eq. b. 1 . 

Orig^alia, transcripts sent to the Remem- 
brancer’s office in the Exchequer out of the 
Chancery, distinguished from recorda^ which 
contain the judgments and pleadings in ac- 
tions tried before the Barons. 

Origo ret inspici debet. — 1 Co. 99. — (The 
origin of a tiling ought to be inquired into.) 

Omest, tlie trial by battle, which does not 
seem to have been usual in England before the 
time of the Conqueror, though without doubt 
originating in the kingdoms of the north, where 
it was practised under the name of holmgang, 
from the custom of fighting duels on a small 
island or holm. — Anc. Inst. Eng. 

Orphan, a fatherless child or minor, or one 
deprived of both lather and mother. 

The Lord Chancellor is the general guardian 
of till orphans and minors throughout the realm. 

In London, the Lord Mayor and Aldermen 
have in their court of orphans the custody of 
the orphans of deceased freemen, and also the 
keeping of their lauds and goods ; accordingly 
the executors and administrators of freemen 
leaving such orphans, are to exhibit inventories 
of the estate of the deceased, and give security 
to the chamberlain for the orphan’s part or 
share. ' 

OrpbanotropM, managers of houses for or- 
phans. — Civ, Law. 

Oria est queestioj si quis ante pater matrem 
Sfuam desponsaverat fnerit geniius vel natuSy 
utrum tails filius sit legitinms haireSy cum postea 
matrem suam desponsaverat ; et quidenij licet 
secundum canones et leges llomanas, tails Jilius 
sit legitimus hwres ; tamen secundum jus et con- 
suetudmem regni nullo modo tanquam ha’res in 
hoereditate sustinetury vel liaereditatem de jure 
regni petere potest, — 2 Inst. 96. — (A question 
arose whether anyone born before his father 
married his motlier could become a legitimate 
heir, if he married her afterwards ; and indeed, 
by the canon and Roman laws, such a son 
would be a legitimate heir ; but, by the law and 
custom of this kingdom, such person could by 
no means be conSfilSred as heir, or succeed to 
the inheritance.) 

Ortelli, the claws of a dog’s foot. — Kitch. 

Ortolagilun, a garden plot or hortilage. 

Orwige — sine wita, without war or feud, 
such security being provided by the laws, for 
hofhicides under certain circumstances, against 
the foehthy or deadly feud, on the part of the 
&.mily of the slain. — Anc. Inst. Eng, 

Oscnltun pacis, a former custom of the 
church, so called because in the celebration of 
the mass, after the priest had spoken these 
words. Pax Domini vobiscuniy the people kissed 
each other ; afterwards, when this custom was 
abrogated, another was introduced, which was 
that whilst the priest spoke the afore-mentioned 


words, a deacon offered the people an image to 
kiss, which was commonly called pacem . — 
Matt. PariSy a.d. 1100. 

Ostensible partner, one whose name is made 
known, and appears to the world as a partner, 
and is really such. 

Ostensio, a tax anciently paid by merchants 
&c. for leave to show or expose their goods for 
sale in markets . — Du Cange ; Anc. Inst. Eng. 

Ostium EcclesisB, dower ad. See Ad Os- 
tium ECCLESIiE. 

Oswald’s Law, the law by which was effected 
the ejection of married priests, and the intro- 
duction of monks into churches, by Oswald 
Bishop of Worcester, about a.d, 964. 

Oswald’s Law Hundred, an ancient hun- 
dred in Worcestershire, so called from Bishop 
Oswald, who obtained it from King Edgar, to 
be given to St. Mary’s church in Worcester. 
It is exempt from the sheriff’s jurisdiction, and 
comprehends 300 hides of land. — Canul. Brit. 

Ourlop, the lierwite or fine paid to the lord 
by the inferior tenant, when his daughter was 
corrupted or debauched. 

Ousted, dispossessed. 

Ouster, dispossession. 

A wrong or injury that may be sustained in 
respect of hereditaments, corporetd or incorpo- 
real, carrying with it the amotion of posses- 
sion ; for thereby the wrongdoer gets into the 
actual occupation of the land or hereditament, 
and obliges him that has a right to seek his 
legal remedy, in order to gain possession and 
damages for the injury sustained. Such dis- 
possession may be either of the fr’cchold or of 
chattels real. * 

Ouster of the freehold is effected by various 
methods: 1st, abatement ; 2nd, intrusion; 3rd, 
disseisin; 4th, deforcement; and 5th, discon- 
tinuance. 

Ouster of chattels real consists: 1st, of amo- 
tion of possession from estates hold by statute, 
recognizance, or elegity which happens by a 
species of disseisin or turning out of the legal 
proprietor before his estate is determined by 
raising the sum for which it is given to him in 
pledge ; and 2nd, of amotion of possession from 
an estate of years, which also takes place by a 
like kind of disseisin, ejection, or turning out 
of the tenant Irom the occupation of the land 
during the continuance of his term. 

The following are the present modes of re- 
medy : — 

In the case of land or corporeal heredita- 
ments, the only proper remedy is by way of 
specific recovery; a mere action for damages, 
though it will also lie, being in general ob- 
viously inadequate to the nature of the injury. 
The only modes of obtaining a specific recovery, 
which are generally applicable, are those of 
entry or ejectment. There are, however, be- 
sides these, the two real actions of dower, by 



( 659 ) OtTS-OW 


•which redress is given for one particular spe- 
cies of deforcement. And there are some par- 
ticular cases of ouster, for which particular 
remedies are provided, besides those by action. 
In the case of forcible entry and ouster, the 
statutes against forcible entries and detainers 
give the power to justices of the peace to re- 
store possession. In cases between landlord 
' and tenant, where half a year’s rent is in arrear, 
and the tenant has deserted the premises, and 
left the same uncultivated or unoccupied, 
the 11 Geo. 11. c. 19, s. 16, and 59 Geo. III. 
c. 52, authorize a proceeding before two justices 
of the peace to obtain restitution. By 59 Geo. 
Ill, c. 12, ss. 17, 24, 25, paupers intruding 
into palish property may bo dispossessed by 
warrant of two justices of the peace ; and by 
1 & 2 Viet. c. 74, a method of proceeding 
before two justices in petty sessions, to obtain 
possession, is also provided for landlords in 
certain cases of holding over by tenants when 
the rent does not exceed 20/. nor the term 
seven years, and no fine is reserved on for- 
feiture, c^c. ; and as to county-courts, see 19 
& 20 Viet, c. 108, s. 50. 

As to the remedy upon ouster of incorporeal 
hereditaments, such as commons, advowsons, 
and the like, these also may be claimed in the 
action of dower, supposing the claimant to be a 
dowress ; and tithes may be recovered in eject- 
ment ; and a next presentation by an action of 
quare impedit . — See 23 & 24 Viet. c. 12G, s. 26, 
abolishing doiver and quare impedit as real 
actions. The general remedy is an action of 
trespass o|i the case, in which damages are 
recovered for the invasion of the right. — 3 
Step, Com. 500, et seq. 

Ousterlemain \_amovere manum^ Lat.], the 
delivery of the lands out of the guardian’s 
hands, upon the nmle heir attaining twenty- 
one, or the female heiress sixteen y(?ars of age. 
Abolished by 12 Car. II. c. 24. 

Also, a livery of land out of the sovereign’s 
hands, on a judgment given for him that sued 
out a mofistrans de droit. 

Ouster le mer, beyond the sea ; a cause of 
excuse, if a person, being summoned, did not 
appear in court. 

Out of court, a plaintiff in an action at com- 
mon law must declare within one year after 
the service of a writ of summons, otherwise he 
is out of court, unless tl!e court shall have, by 
special order, enlarged the time for declaring. 

Outfangthef, a liberty or privilege, in the 
ancient common law, whereby a lord was en- 
abled to call any man dwelling in his manor, 
and taken for felony in another place out of 
his fee, to judgment in his own court. 

Outhest, or Outhom, a calling men out to 
the army by sound of horn. 

Outhouses, buildings belonging to and ad- 
joining dwelling houses. 


Outlaud, land l 3 riDg beyond the demesnes, 
and g^nted out to tenants at the will of the 
lord, like copyholds. Subdivided ilito theodam^ 
or lesser thanes, disposed amongst those who 
attended the loid, and those parts allotted to 
their husbandmen or churls.— 

Outlaw [fr. utlaghBy Sax. ; utlagatmy Lat.], a 
person put out of the law, or deprived of its 
benefits. 

Outla'wry [fr. utlagariay Lat.], the being 
put out of die law for contempt in ■wilfully 
avoiding the execution of the process of the 
Queen’s court. 

1. Civil actions. 

It is a proceeding adopted against a defend- 
ant who" has absconded and cannot be found. 
If the defendant be a woman, the proceeding is 
called a waiver ; for as women were not sworn 
to the law by taking the oath of allegiance in 
the Icet (as men anciently were when of the 
age of twelve years and upwards), they could 
not properly be outl.awed, but were said to be 
waived, i. e. derelictay left out, or not regarded. 
And for the same reason an infant cannot be 
outlawed under the age of twelve years. Peers 
and members of parliament are exempt from 
outlawry, except in criminal cases. Where 
there are several defendants, there may be out- 
lawry against one or inorc^ of them. 

(a) Before judgment. " 

Since the C. L. P. A. 1852, s. 24, pro- 
ceedings to outlawry cannot bo taken for the 
purpose of compelling an appearance by a 
defendant where the action is commenced by 
writ of summons. 

(/3) After judgment. 

If non est inventus be returned to a ca. Ba, 
an exigi facias is sued out. 

The exigi facias is a judicial writ com- 
manding the sheriff to demand the defendant 
from county-court to county-court, until he be 
outlawed. * 

It seems it ought to be tested on the quarto 
die post of the return of the ca. sa. and in term 
time. It must be returnable on a day certain, 
on some day being either the third inclusive 
before the commencemeiK <{f term, or between 
that day and the third day exclusive before the 
last day of the term. It cannot be made re- 
turnable in a term after the term following 
that in which the writ is tested ; and there 
must be fifteen days at least between the teste 
and return, and, if possible, the return days 
should be so regulated as that five hustings in 
London, or county courts elsewhere, may be 
held between the teste and return of tlie writ, in 
order to save the expense of an allocatur exigent. 

A writ of proclamation is not, it seems, 
necessary. 

The exigi facias is executed by exaeitizqg the 
defendant or calling upon him to appear at five 
mccessive Qoxmty courts, or in London, at five 

u u 2 
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successive hustings, unless, before that time, he 
appear, &c. 

*If there are not live county courts or hustings 
between the teste and return of the exigi facias^ 
there must be issued an allocatur exigent so as 
to make up the number. 

If the defendant appear before the return of 
the exigent, a supersedeas is issued to stay any 
further proceedings in the sheriff’s office. If* 
the defendant do not appear, he is outlawed at 
the return of tliese writs, and a capias utlagatum 
issues, which is either general, against the per- 
son only, or special, against the person, lands, 
and goods. 

If the defendant has not as yet appeared, &c. 
and there is no probability of his dbing so, 
satisfaction for the debt and costs may be ob- 
tained out of the property seized under the 
capias utlagatum. A transcript of the pro- 
ceedings are obtained from the master, and 
taken to the Exchequer, where a rule is granted 
for persons to come in and claim the property 
seized, upon the expiration of which rule u 
venditioni exponas issues to the sheriff to sell 
the goods, a levari facias to levy the issues and 
profits of the freehold land, and a scire facias 
to recover debts due to the defendant, if neces- 
sary. If, to a special capias utlagatum, the 
sheriff return an inquisition, finding that the 
defendant had benefices, but no lay fee, the 
court will award a writ of sequestration on 
reading the transcript of the outlawry and 
inquisition. 

When the goods have been sold, &c. if the 
amount do not exccied the sum of fifty pounds, 
a motion is made in the Court of Exchequer 
for an order to pay it over to the person at 
whose instance the outlawry has taken place, 
and a subpoena will issue to the sheriff requiring 
him to pay over tlie proceeds, deducting the 
necessary expenses. If the money exceed fifty 
pounds, the Lords of the Treasury must be 
petitioned, and the Attorney-General’s consent 
must be obtained. If the debt be considerable, 
and the chattel property not sufficient to satisfy 
it, a lease or granl^^f^he Queen’s right to levy 
the issues of the defendant’s freehold lands, by 
petition to, the Lords of the Treasury, may be 
obtained. A warrant will thereupon be granted 
for the lease, and the lease is made out at the 
proper office of the Court of Exchequer. 

A defendant cannot be outlawed on a judg- 
ment, after error brought. 

The defendant may be relieved from the out- 
lawry either by obtaining the Queen’s pardon, 
or by reversing it, either by an application to 
the court, or a judge at chambers, or by pro- 
ceedings in error, coram nobis or vofti’s.— 2 Chit, 
Arch, Prac. by Pren. 1295. 

II. Criming prosecutions. 

If a deftmdant cannot be arrested on a capias 
bench warranti or warrant of a magistrate, he 


is liable, on his non-appearance to an indict- 
ment, to be outlawed. In misdemeanors, the 
first process is a venire facias, which is for the 
party’s appearance, upon the return of which, 
if it appear that he have lands in the county, 
a distress infinite issues from time to time 
till hq, appears ; if he have no lands, then a 
capias issues, and then an alias and pluries. In 
treason and felony, a capias is the first process. 
The exigent is then issued, and a writ of pro- 
clamation, and on his not appearing at the fifth 
exaction or inquisition, he is outlawed, and 
incapable of availing himself of the benefit of 
the law. 

The forfeiture upon indictments for misde- 
meanors is the same as in civil actions ; but in 
treason or felony, it amounts to a conviction 
and attainder of the offence, and ho may be 
arrested by anyone in order to be brought to 
execution. 

The outlawry may be reversed by plea or by 
proceedings in error. — 4 Step. Com. 407, 550. 

The maxim applicable to outlaws is, * Let 
them be answerable to all, and none to them.’ 
Accordingly, any person outlawed is civiliter 
mortuus. He can hold no property given or 
devised to him ; and all the property which he 
held before is forfeited. Ho can neither sue 
on his contracts, nor has he any legal rights 
which can be enforced ; while, at the same 
time, he is personally liable upon all causes of 
action. He can, however, bring actions in autre 
droit, as executor, administrator, &c. because 
in such actions, he only represents persons 
capable of contracting, and under thqprotection 
of the law. — Exp. Franks, 7 Bing. 767. 

Outparters, stealers of cattle. 

Outputers, such as set watches for the rob- 
bing any manor-house. — Cowel. 

Outriders, bailiffs-errant employed by she- 
rifis or their deputies, to ride to the extremities 
of their counties or hundreds to summon men 
to the county or hundred court. 

Outstanding term, a term in gross at law, 
which, in equity, may be made attendant upon 
the inheritance, either by express declaration 
or by implication. See 8 & 9 Viet. c. 112. 

Outsuoken multures, quantities of corn paid 
by persons voluntarily grinding corn at any 
mill to which they are not thirled or bound by 
tenure. ^ 

Ovelty, a kind of equality of service in sub- 
ordinate tenures. 

Overcyted, or Overoyhsed, proved guilty 
or convicted. 

Overdue, past the time of payment. 

When bills of exchange are indorsed after 
they are overdue, the indorsee is liable to great 
suspicion ; and it behoves him to use every 
precaution, and make every j^ssible inquiry, 
for he takes the bill with all its fiiults on the 
credit of the indorser,, and must stand in the. 
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same situation as the holder when the bill first 
became payable. This rule, however, does not 
apply to cheques. — 9 B. and C. 388. 

By 17 Geo. III. c. 7, an overdue bill under 
51. cannot b^ indorsed. 

Overhemissa, contumacy or contempt of 
court. « 

Overrule, to annul or make void ; set aside, 
reverse. 

Oversamessa, a forfeiture for contempt or 
neglect in not pursuing a malefactor. 

Overseers of the poor, public officers created 
by the 43 Eliz. c. 2, to provide for the poor of 
every parish. There are two or more, accord- 
ing to the extent of the parish. Cliurch- 
wardcns are, by this statute, overseers of the 
poor, and they join with the overseers in 
making ^oor rates ; but the churchwardens 
having distinct business of their own, usually 
leave the care of the poor to the overseers, 
though anciently they were the sole overseers 
of the poor. — Wood^s Inst. 98. • 

Oversewenesse. See Ovi^uiikiinissa. 

Oversman, an umpire . — Scotch term. 

Overt, open. 

Overt act, an open act by law must be mani- 
festly proved, — 3 Inst. 12. 

Overt word, an open, plain word, not to be 
misunderstood. 

Overture, an opening ; a proposal. 

Ovrages, or Ouvrages, days’ works. 

Ovres, acts, deeds, or works. 

Owel, equal. 

Owelty, equality. 

Owlers^^persons who carried wool, &c. to the 
sea-side, by night, in order that it might be 
shipped off contrary to law. 

Owling, the offence of transporting wool or 
sheep out of the kingdom. Abolished by 5 
Geo. IV. c, 107. 

Oxfild, a restitution anciently made by a 
hundred or county for any wrong done by one 
that was within tlie same. — Lamb. Arch. 125. 

Oxford. See University. 

Oxgang, or Oxgate, fifteen acres of land. 
Corrupted, in the north, to osken. — Kelm. 
Domes. Jllustr. 

Oydor [fr, <w/r, Sp., to hear], a judge. 

Oyer {to hear)^ the ancient word for as.sizcs ; 
oyer of a deed is abolished by C, L. P. A. 1852, 
s. 55. 

Oyer de record, a petition made in court 
that the judges, for better proof’s sake, will hear 
or look upon any record. 

Oyer and terminer, a commission directed 
to the judges and other gentlemen of the county 
to which it is issued, by virtue whereof they 
have power to hear and determine treasons, and 
all manner of felonies and trespasses. Terminer 
is sometimes written determiner. 

When any sudden insurrection takes place, 
or any public outrage is committed, whi^ re- 


quires ^cedy reformation, or there is a press of 
business, then a special commission is imme- 
diately granted. 

Oyer and terminer, Uourto o/, and general 
gaol delivery y tribunals held before the Queen’s 
commissioners, among whom are usually two 
judges of the superior courts of law at West- 
minster, twice in every year in every county 
of the kingdom, the metropolis and its vicinity 
excepted. See Assise. 

Oyez {hear ye), the introduction to any pro- 
clamation or advertisement given by the public 
criers both in England and Scotland. It is 
niost unmeaningly pronounced, oh 1 yes ! 

Oysters, stealingy 24 & 25 Viet. c. 26, s. 26. 


P. 

Paage [old Fr., fr. paagium, low Lat.l, 
a toll for passage through another’s land. 
Obsolete. 

Pacare, to pay. 

Pacatio, payment. — Mat. Par. a.i>. 1248. 

Pace, a measure of length containing two 
feet and a half. The geometrical pace is five 
feet long ; the common pape is the lengtli of a 
step, the geometrical is the length of two steps, 
or the whole space pas^d over by the same 
foot from one step to another. 

Paceatur {let him be freed or discharged). 

Pad sunt maxime contrariUy vis et injuria.^^ 
Co. Liu. 161. — (Violence and injury are es- 
pecially contrary to peace.) 

Pack, to delude, deceive, or counterfeit, e.g. 
to pack a jury. As to false packing of hay 
and straw, see 19 & 20 Viet. c. 114, which 
inflicts a penalty of 10/. 

Package, scavage, baillage, and portage, 

duties charged in the port of London on the 
goods imported and exported by aliens, or by 
denizens, being the sons of aliens. 

The Act 3 & 4 Wra. IV. c. 66, authorized the 
Lords of the Treasury to purchase these duties 
from the city. This wp (jpne at an expense 
of about 140,000/. and the duties were abo- 
lislied.— ilfcCtt//. Comm. Diet. 

Pack of wool, a horse-load, which consists 
of 17 stone and 2 pounds, or 240 pounds 
weight. — Fleta, 1. 2, c. xii. 

Pact [ft*. pactSy Fr. ; pactumy Lat.], a con- 
tract, bargain, covenant. 

Pacta privata juri publico derogare non poa^ 
sunt. — 7 Co. 23. — (Private compacts cannot 
derogate from public right.) 

Paction [fr. pactioy Lat.], a bargain, or 
covenant. 

Pactional, by way ofitiargain or covenant. 

Pactitious, settled by covenant. 

Pacto aliquod licitum esty quod sms pacto 
non admittitur. — Co. Litt. 166.— *(By compact, 
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Bomething is permitted which, without com- 
pact, is not admitted.) 

FaotQm de non petendo, an agreement made 
between a creditor and his debtor that the 
former will not demand from the latter the 
debt due. By this agreement the debtor is 
freed from his obligation. — Civ. Law. This is 
not unlike the covenant not to sue of our Com- 
mon Law. 

Factum de qnotd litis, an agreement by 
which a creditor promised to pay a portion of 
a debt difficult to recover, to a person who un- 
dertook to recover it. — Civ. Law, 

Pactum constitutSB pecunise, an agreement 
by which a person appointed to his creditor a 
certain day, or a certain time, at which he 
promised to pay ; or an agreement by w'hich 
a person promises to pay a creditor. — Civ. 
Law. 

Padder, a robber, a foot highwayman. 

Paddock [fr. panne^ Sax., a park], a small 
inclosure for deer or other animals. 

Pagarchus \iv,pagus, Lat., village, and apx^i 
Gk., command], a petty magistrate of a pagua 
or little district in the country. 

Pagoda, a temple ; also a gold coin in the 
south of India valued at 8s. — Indian. 

Pagus, a county 

PaguSy derived from the Doric Trayct, a 
fount ; because villages were originally formed 
round springs of water. ‘ Keligion did first 
take place in cities, and in that respect was a 
cause why the name of Pagans., which properly 
signifieth a country people, came to be used in 
common speech for the same that infid(*ls and 
unbelievers were.’ — Hooker, H. P. v. 80. 

Paine, or Peine forte et dure \_pa:na fortis 
et dura, Lat.], a special punishment formerly 
inflicted on those who, being arraigned of felony, 
refused to put themselves on the ordinary trial, 
but stubbornly stood mute. It was vulgarly 
called ‘ pressii^ to death.’ — 2 Reeves, 134. 

' Pains and Penalties, Acts of Parliament to 
attaint particular persons of treason or felony, 
or to inflict pains and penalties beyond or con- 
trary to the comfiioo law, to serve a special 
purpose. They are in fact new laws, made pro 
re natd. 

Pairing-ofT, a practice which is said to have 
originated in the time of Cromwell, whereby 
two members of the House of Commons of 
opposite opinions agree to absent themselves 
from voting during a given period. See Proxy. 

Pais, or PayS; the people out of whom a 
jui^ is taken. 

Pais, Conveyamea in, ordinary conveyances 
between two or more persons in the country, i. e. 
upon the land to be tiansferred. 

Pais, Trial by, a trifi by the country, i.e. a jury . 

Paisso, pasnage, a liberty for hogs to run in 
‘forests or woods to feed upon mast.— 

Angl. i. 682. 


Palabras [Sp., on my word], a kind of petty 
oath. 

Palace Court, a court formerly held in the 
borough of Southwark having jurisdiction over 
personal actions arising within tygBlve miles of 
the palace of Whitehall, abolished by 12 & 13 
Vict.oc. 101, s. 13. — 3 Bl. Com. 76. See 
Marshalsea. 

Palagium, a duty to lords of manors for ex- 
porting and importing vessels of wine at any of 
their ports. 

Palatine, possessing royal privileges. See 
County Palatine. 

Palfridus, a palfrey, a horse to travel on. 

Paling-man, a merchant-denizen, or one 
bom within the English pale. 

Pallio cooperire, an ancient custom, where 
children were born out of wedlock, and their 
parents afterwards intermarried ; the children, 
together with the father and mother, stood un- 
der a cloth extended while the marriage was 
solemnized. It was in the nature of adoption. 
By such custom Ihe children were taken to be 
legitimate by the civil, but not by the common 
law. 

Pamphlet [fi*. par un filet, Fr., by a tlircad], 
a small book, usually printed in the octavo form, 
and stitched. 

It is enacted by 10 Anne, c. 19, s. 113, that 
no person sliall sell, or expose to siile, any 
paniphh;t, without the name and place of abode 
of some known person, by or I'or whom it was 
printed or published, written or printed thereon, 
under a penalty of 20/. and costs. See 60 Geo. 
III. and 1 Geo. /K. c. 9 ; 11 Geo. IV. and 1 
Wm. IV. c. 73, and 6 & 7 Wm. IV. c. 76. 

Pandectse or Digesta. In the last month 
of the year a. d. 530, .Justinian, by a constitu- 
tion addressed to Tribonian, empowered him to 
name a commission for the purpose of forming 
a code out of the writings of those jurists who 
had enjoyed the Jtts Respondendi, or, as it is 
expressed by the emperor, ‘ antiquorum pruden- 
tium quibus auctoritatem conscribendarvm inter- 
pretandanimque legum sacratissimi pnneipea 
preebuerunt,^ The compilation, however, com- 
prises extracts from some writers of the repub- 
lican period. — Const. Deo Auctore. 

Ten years were allowed for the completion of 
the work. The instructions of the emperor 
were, to select what was useful, to omit what 
was antiquated or superfluous, to avoid unne- 
cessary repetitions, to get rid of contradictions, 
and to make such other changes as should 
produce out of the mass of ancient juristical 
writings a useful and complete body of law 
(jus antiquum). 

The work was to be named Digeata, a Latin 
term, indicating an arrangement of materials ; 
or Pandectee, a Greek word, expressive of the 
comprehensiveness of the work. It was also 
declared that no commentaries should be 
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written on this compilation, but permission was 
given to make paratitlaj or references to parallel 
passages, with a short statement of their con- 
tents {Const. Deo Auctorey s. 12). It was also 
declared, that abbreviations {sigla) itiould not 
be used in forming the text of the Digest. The 
work was completed in three years (I'i^ Cal. 
Jan. A.D. 533), as appears by a constitution 
both in Greek and Latin, which confirmed the 
work, and gave to it legal authority. 

The number of writers from whose works ex- 
tracts were made is thirty-nine. 

Justinian’s plan embraced two ;^rincipal 
works, one of which was to be a selection from 
the jurists, and the other from the Constitu- 
tiones. 

The first, the Pandects, was very appropriately 
intended to contain the foundation of the law ; 
it was the first work since the date of the Twelve 
Tables, which in itself, and without supposing 
the existence of any other, might serve as a 
central point of the whole body of the law. It 
may be properly called a code, and the first 
complete code since the time of the Twelve 
Tables, though a large part of its contents is 
not law, but is dogmatic, or is taken up with 
the investigation of particular cases. Instead 
of the insufficient rules of Valentinian HI. 
the exceipts in the Pandects are taken imme- 
diately from the writings of the jurists in 
great numbers, and arranged according to 
their matter. 

The Code also has a more comprehensive 
plan than the earlier codes, since it comprises 
both rescripts and edicts. These two works, 
the Pandects and the Code, ought properly to 
be considered as the completion of Justinian’s 
design. The Institutioncs cannot be viewed as 
a third work ; independent of both, it *feerves 
as an introduction to them, or as a manual. 

Lastly, the NovcUcb are single and subsec^uent 
additions or alterations, and it is merely an 
accidental circumstance that a third edition of 
the Code was not made at the end of Justinian’s 
reign, which would have comprised the Novellce 
that had a permanent application. — Savigny^ as 
quoted in Bmith's Diet, of Antiq. 

The Pandects are divided into fifty Books, 
etich Book containing several Titles, divided 
into Laws, and the Laws generally into several 
Parts or Paragraphs. 

The first is called Principiumj being the 
beginning of the law; the rest are called 
Paragraphs. 

The First Book begins with laying down the 
general principles of justice, and sets forth its 
different kinds ; it then proceeds to' treat of 
divisions of Persons and Things Senators are 
mentioned next ; and lastly. Magistrates, their 
delegates and assessors. 

In the Second we have an account of the 
power of Magistrates, and their several Juris- 


dictions, continents ; how a defendant is to be 
brought to try an issue, and of Bail for Action. 
The subject of the latter port of this Book is 
Covenants and fransactionesy imparlances. 

The Third Book explains, in ilie first place, 
who those persons are that are allowed to sue 
at law ; and as infamous persons are not ad- 
mitted so to do, the second title treats of them. 
The following, of those whose {^stance is re- 
quired in legal proceedings, as attorneys, <&c. ; 
and histly, the Third Book treats of the Oath 
of Calumny. 

The Fourth Book explains the different 
causes for restoring a question to its normal 
state, and of an act done under coercion or 
fear of death. The next subject it treats of is 
Compromises and Arbitrations ; after which it 
sj)eaks of Innkeepers and others in whose 
custody we leave anything. 

The Fifth shites, after having treated of 
Judgments, who ought to make an Assignment 
of the demand of Inheritance, and of the Im- 
peacliment of a Will for Informality. 

The Sixth treats of Keal Actions by which 
private persons recover their own ; which 
actions may be civil and direct, or prsetorian 
or equitable. 

I’he Seventh respects Burdens termed 
Personal {servttutes)^ tJsufructs (leases), 
hirings. 

The Eighth treats of Real Burdens, prsedial 
and urban. 

The Ninth treats of Personal assimilated to 
th(i Real Actions, as actions for damage or 
crime committed by a slave, the actions of the 
Lex Aquilia ; and as connected with this last, 
at the end of the Book, of the Action for 
Damage done by throwing things into a High- 
way, and ofNoxal Actions. 

The Tenth Book treats of Mixed Actions, 
such as the action of bounding and butting, 
Jinimn regundorum\ the action for partition of 
an inheritance or other particular thing ; of the 
action called Ad ExhibendmiXy to compel the 
party ‘ to produce,’ which is preparatory to the 
Real Action above mentionjg^d. 

The Eleventh Book ^eats of Interrogatories 
upon Facts ; of such matters as are to be heard 
before the same Judge ; of Seduced or Run- 
away Slaves ; of Gambling, False Measurements 
of Land ; and lastly, of Burials and Funeral 
Expenses. ♦ ' 

The Twelfth Book explains certain Personal 
Actions, such as the action for a loan, and 
some others which go by the name of CondictiOy 
which properly signifies the fixing a day for the 
appointment of a Judge. 

The Thirteenth Book speaks also of some of 
these actions, and then of things Lenti, and of 
the Actions Relating to Pledges. 

The Fourteenth and Fifteenth Books traat of 
Actions arising from Contracts made by Three 
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Persons, but wliereby such are bound ; and 
lastly, of Seim Macedonianum. 

Tne Sixteenth contains Seim Velleianum^ 
Compensations, and the Actions concerning 
Deposits. 

The Seventeenth treats of Commissions {Man- 
datwni)^ and Partnership. 

The Eighteenth contains the Law on the 
Usual Covenants of Contracts of Sale, the mode 
of their decision, and on what ground these 
contracts may be receded from, and upon whom 
the gain or the loss of the thing sold is to fall. 

The Nineteenth, in the first part, treats of 
Actions of Bargjiin and Sale, of Actions of 
Hiring, of the Action for Computation of Value, 
called ^stmationisy of Permutation, of the 
Action on the Terms of the Contract, called 
Preesenptis VerbtSj arising from innominate 
contracts. 

The Twentieth Book treats of Pledges, of the 
Precedence of Creditors, and the subrogation 
of the Bights of Prior Lien ; of the Distractio 
Pignoris^ or sale of things pawned; and the 
Bedemption of the Pledge, or extinguishment 
of lien. 

The Twenty-first explains the TEdile’s Edict 
concerning the Sale of Slaves and Animals ; 
Dispossession, called Evictio ; Warranty, and 
the Exception of the thing Bought and De- 
livered. 

The first part of the Twenty-second treats 
of Usury, Fruits, Dependencies, Accessaries to 
Things, and Default ; tlie second, of Proofs and 
Presumptions, and of Ignorance oi' the Law or 
Fact. 

The Twenty-third is upon Espousiils, Mar- 
riage, Dowry, Agreements made relatively to 
that subject, and of Lands given in Dowry. 

Tlie Twenty-fourtli lays down the Law of 
Gifts between Husband and Wife ; of Divorce, 
and Becovery of the Marriage Portion. 

The Twenty-fifth treats of Expenses laid 
out upon Dowries ; of Actions for the Becovery 
of things carried away by a Wife or other 
Person against whom no Action of Theft lies ; 
of the Obligation ^acknowledge Children, and 
provide for their maintenance ; and lastly, of 
Concubines. 

The Twenty-sixth and Twenty-seven tli Books 
treat wholly of Guardianships, l\itela, and Cu- 
ratelay and of the Actions which result from 
them oP Exemption from Wardshiji, and tho 
Alienation of Goods belonging to Wards, Pupillce 
or Minores. 

The Twenty-eightli Book contains the Law 
of Wills ; the Institution and Disinheritance of 
Children; of the Institution of an Heir; of 
Substitutions ; of Conditions required in Insti- 
tutions, and of the Bight of Deliberating before 
Accepting an Inheritance. 

The Twenty-ninth Book treats of Mili- 
tary Wills; of the Acquisition of an Liheri- 


tjgnce, and of the Opening of Wills, &c., and of 
Codicils. 

The Thirtieth,Thirty-first, and Thirty-second 
treat of Legacies and Bequests in Trust in 
general. • 

The Thirty-third, and likewise the first 
Title^of the Thirty-fourth, treat of Particular 
Legacies ; the Catonian Begulations ; of Lega- 
cies reputed never to have been left, and those 
of which unworthy persons are deprived. 

The Thirty-fifth speaks of conditional Lega- 
cies, and of the Law Falcidia, reserving a 
certain TOrtion of the inheritance for the heir. 

The Thirty-sixth explains the Seim Tribel- 
lianum^ regulating Bequests in Trust ; the Time 
when^Legacies and Fiduciary Bequests become 
due, and the security the Heir is obliged to 
give for tlieir Liquidation, if left conditionally ; 
and of their Foreclosure in default of such 
security. 

The Thirty-seventh Book speaks first of the 
succession to a Deceased Person’s estate, called 
universal, granted by the Praetor, imder the 
name of Bonorum Possessio ; after which it 
treats of Hotch-Pot {Collaiiones)f of Goods and 
Dowry, and the Bight of Patronage. 

The Thirty-eighth Book lays down the Duties 
of Freed Men to their Patrons; the Law of 
their Succession ; of Intestate Succession under 
the authority of the Praetor ; and lastly, of Do- 
mestic and Legal Heirs, and of vhe Sci?fi Ter- 
tulliamiM and Orpinlianum. 

The Thirty-ninth B(X)k first shows the means 
which the Law or the Prajtor furnishes to pre- 
vent anyone from receiving Damage, where a 
Personal, Beal, or Mixed Action will not lie ; 
these means are. Caveat .against a New Work 
—^Cautio Damni Tnfectij and the Action of 
E.avesdrop — l)e Aqua Pluvid Arcendd ; it ends 
with the Explanation of Donations which come 
into operation during tlm life of tlie donor, and 
of such as are made in contemplation of Death. 

The Fortieth Book rehites to Manumissions, 
distinguishing between Ingenui, Freed Men, 
and Slaves, and explaining their rights. 

The Forty-first treats of the different modes 
by which Property in Things is acquired by 
tlie Law of Nations ; of Possession ; of Pre- 
scriptions ; and lastly, of lawful causes autho- 
rising Possession, and consequently making it 
capable of Prescription. 

The Forty-second treats, in the first place, 
of Things Adjudged ; of Definitive and Inter- 
locutory Sentences; of Confessions in Judg- 
ment; of the Assignment of Goods; of the 
causes of Seizure and its Effects ; and of the 
privileges of Creditors ; it then passes to Cu- 
rators appointed for the Administration of 
Goods, and for the revocation of Acts done to 
defraud Creditors. 

The Forty-third treats of Injunctions and 
Possessory Actions. 
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The Forty-fourth first treats of Exceptions 
and Defences, and then of Obligations .and 
Actions. 

The Forty-fifth of Stipulations. 

The Forty* sixth of Sureties, Novations, and 
Delegations of Payment and Discharges of Ac- 
ceptilations, Stipulations, and some Bajls for 
Action. 

The Forty-seventh treats of Offences termed 
Private. 

The Forty-eighth begins Mpth public Judg- 
ments; then follow Accusations, Inscriptions, 
Prisons, and all Public Offences; thence it 
passes to the Seim Turpillianum and abolition 
of crimes ; and lastly, it treats of Torture, 
Punishments, Confiscation, Exile, Transporta- 
tion, and of the bodies of Malefactors executed. 

The Forty-ninth treats of Appeals, and mat- 
ters relating thereunto ; it then gives an account 
of the Rights of Exchequer ; of matters relating 
to Captives, Military Discipline, Soldiers, and 
Veterans. 

The Fiftieth Book treats of the Rights of 
Cities and Citizens ; of Magistrates and their 
Children ; of Public Offices, and the causes 
whicli exempt persons from them ; and also of 
the Right of Immunity ; after, of Deputies and 
ArnbasKidors ; of the administration of Things 
belonging to Cities ; of Public Works, Fairs, 
Promises (termed Pollicitaiiones), Judgments 
given in extraordinary cases by Mjigistrates ; of 
Brokers and Factors ; of Taxes laid upon the 
Provinces ; and lastly, it ends with the Inter- 
pretation and signification of Law Terms, and 
of the Rules of the law. Besides this distribu- 
tion of the Digest into Fifty Books, it was 
divided into seven parts, but the reason that 
induced the Emperor to make this division is 
not known. Some supposed it was done in 
order to separate the different matters, and 
include all that related to one subject in one 
Part, consisting of several Books. Others at- 
tribute it to the superstitious respect of the an- 
cients for the number seven, as the most perfect. 

The First Part contained the first four Books. 

The Second Part, intitlcd De Judiciis^ con- 
tained all, beginning with the Fifth to the end 
of the Eleventh. 

The Third Part, De EebuSj included all to 
the end of tlie Nineteenth. 

The Fourth Part included the Accessories 
to Contracts and Actions arising out of Marriage 
and Guardianship, ending with the Twenty- 
seventh Book. 

The Fiftli, intituled De Teatamentis^ begtin 
with the Twenty-seventh and ended with the 
Thirty-sixtli. 

The Sixth is intituled De Bonorum Posses- 
sionibtiSf at the commencement of the Thirty- 
seventh Book, and ends with the Forty -fourth. 

The Seventh contains the remaining six 
Books. 


The division of the Pandects into the Dtgesr 
turn VetuSy Digestum Novum^ and the Infor- 
tiatum, belongs to tlie fifteenth and sixteenth 
centuries. 

That part of the Pandects from the First 
Book to Title II. of the Twenty-fourth {De 
Divortiis) formed the Digestum Vetus; so 
called, according to Odofredus, because first 
compiled — dicitur Digestum VetuSj quia prius 
fuit in compilatione. 

Tlie Infortiatum begins with Title III. of 
the Twenty-fourth Book {Soluto Matrimonio^j 
and ends with the Thirty-eighth Book; an 
unnatural division, as it begins not only in the 
middle of the book, but in the middle of the 
doctrine of Succession. 

The word Infortiatum is, according to Odo- 
fred, so named from its author Infortiatus ; or, 
according to Ineriua, Aurvm vel argentum^ nam 
ab initio fuerunt habiti alii libri legates in civi- 
tate istdj jjostea % siipervenit Infortiatum unde 
scientia nostra aucta vel augmentata eatf sicut 
dicitur pannus Infortiatus in quo magis est de 
land quam sit de aliis communiter. And again, 
Ut dicitur de veste de land Infortiata ; i. e. 
de veste de land, augmentata. Inerius, too, says, 
Jus nostrum augmentatiim Infortiatum esty sic et 
vestis serica dicitur Infortiata, &c. ; and Odo- 
fred explains the word •by augmentatumy an 
augmentation to the parts then already known 
— the Old and New Digests; that is, found 
afterwards and inserted in its proper plac^ 
between those parts already known and in use. 
But a still more e.xtraordinary subdivision was 
that of the latter j)ortion of the Injortiatumy 
•temied the Tres Partes; this begins not only 
in the middle of a Book, of a Title, and of a 
Lex, but also in the middle of a sentence of 
that law, The initiatory words doubtless gave 
it the name by which it went. Ilia parSy quae 
dicitur Tres I*artes non est libei-y quia est super 
Infortiato, et nofi est ibi lex vel sectioy sed totum 
sub lege ilia qveerebatury says Odofredus, That 
glossator, moreover, informs us, that they had 
not the Infortiato which was at Rome, and was 
afterwards brought to Pentapolis in an imper- 
fect state ; that is, minils the portion beginning 
Tres Partes. 

Savigny, however, clears up the question 
more satisfactorily. He says that the Digestum 
Vetus — that portion called the Tres Partes-— 
and the Digestum Novum were discovered; 
and lastly the remaining part, namely, that 
beginning with Title III. of the Twenty-fourth 
Book, and ending at 35, 2, 82, where the Tres 
Partes begin. On this discovery being made, 
this missing i)ortion was inserted into its proper 
place, between the end of Title II. of the 
Twenty-fourth Book of the Tres Partesy until 
then forming a continuous part of the Digestum 
Vetus. 

As for the Digestum Novumy Savigny thinks 
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it only meant pars sccunda^ and Vetus^ pars 
prior j and is not to be taken in the sense of not 
new or newly found ; both having been found 
simultaneously. 

In order to prevent the circulation of incor- 
rect editions, three Ultramontane and tliree 
Citramontane scliolars were chosen every year 
in the University of Bologna, and termed 
pECiARii ; they were excused from all other 
munera publica^ and held their sessions once a 
week for the pui’pose of correcting imperfect 
copies in possession of circulating libraries ; a 
fine of five soldi was imposed on all possessors of 
defective books, together with the expenses of 
correction, for which purpose every doctor or 
scholar was obliged to lend his own perfect copy, 
under pain of a fine of five lire ; hence the term 
exempla correcta et bene emendata. Books 
thus corrected were advertised by the bedel. — 

1 Colqu, R. C. L, 67-73. 

Panduxator, a brewer. — Old Recoi'ds. 

Panduxatriz, a woman that brews and sells 
ale. 

Panel [fr. panellum^ Lat. ; panneau^ Fr., a 
square or panel], a little part, or rather a sche- 
dule or page, containing the names of such 
jurors as the sheriff returns to pass upoti a trial ; 
and empanelling a ^ury is nothing but the 
entering them into the sheriff's roll or book. 

In Scotch law, the* prisoner at the bar or 
person who takes his trial before the Court of 
Justiciary for some crime. 

Pannage [fr. pannagiufn, low Lat. ; panage^ 
Fr.], food that swine feed on in the woods, as 
mast of beech, acorns, &c., which some have 
Called pawnes. Also, the money taken by the* 
agistors for the food of hogs, with the mast of 
the royal forests. — Coivel. 

Pannagiwn estimstus porcorum, in nemoribus 
et in silvisj iitputa, de glamlihus^ (jrc. — 1 Rvls. 
7. — (A pannagiurn is a jiasture of hogs, in 
woods and forests, upon acorns, and so forth.) 
Pannel. See Panel. 

Pannellation, act of empanelling a juiy. 

Pannier-man, one who calls the members 
in the inns of court^o dinner, &c., and provides 
mustai’d, pepper, and vinegar for the hall. 

Pannus, a garment made with skins. — Fleta, 
1. 2, c. xiv. 

Pantomime, the name given to a dramatic 
performance of a particular kind ; mimicry. 
See Lee v. Simpson^ 3 C. B. 871. 

Paper Book, the issues in law, &c., upon 
special pleadings, formerly made up by the 
clerk of the papers, who was an officer for that 
purpose, but now by the plaintifTs attomey or 
agent. 

By rule of all the courts of Hilary Term, 
1853, r. 68, ‘ four clear days before the day 
appointed for argument, the plaintiff in error 
shall deliver copies of the judgment of] the court 
below to the Judges of the Queen's Bench on 


error from the Common Pleas or Exchequer, 
and .to the judges of the Common Pleas on error 
from the Queen’s Bench ; and the defendant in 
error shall deliver copies thereof to the other 
judges of the Court of Exchequer Chamber, 
berore whom the case is to be heard ; and in 
defau4 by either party, the other party may on 
the following day deliver such books as ought 
to have been delivered by the party making 
default, and the party making default shall not 
be heard until }^e shall have paid for such 
copies, or deposited with the Master a sufficient 
sum to pay Ibr such copies.’ 

By rule of all the courts of Hilary Term, 
1853, r. 16, ‘four clear days before the day 
appointed for argument, the plaintiff sliall de- 
liver copies of the demurrer-book, special case, 
special verdict, or aj^peal cases with the points 
intended to be insisted on, to the Lord Chief 
Ju.stice of the Queen’s Bench or Common Pleas, 
or Lord Chief Baron (as the case may be), and 
the senior judge of the court in which the 
action is brought ; and the defendant shall 
deliver copies to the other two judges of the 
court, next in seniority, and in deliiult thereof 
by either party, the other party may on the 
day following deliver such copies as ought to 
have been so delivered by the party making 
delkult; and the party making default shall 
not be heal'd until he shall have paid for such 
copies, or deposited with the master, a suffi- 
cient sum to j)uy for .such copies. If the state- 
ment of the points have not been exchanged 
between the jvarties, each party shall, in addi- 
tion to the two copies left by him, deliver also 
his statement of the points to the other two 
judges, either by marking the saiine in the 
margin of the books delivered, or on separate 
pipers.’ — Chit. Arch. Prac. by Pren. 572, 
316. 

Paper-credit, credit given on the security 
of any written obligation purporting to repre- 
sent prop(;rty. 

Paper-days. In each of the Common Law 
Courts there are certain days in each term 
called special paper-days., because the court, 
on those days, hears the cases which have 
Ixicn entered in the special paper for argument. 
There are also in the Queen’s Bench, Crown 
paper-days for disp)sing of business on the 
Crown side of the court. — 1 Chit. Arch. Prac. 
by Pren. 158. 

Paper-money, bank notes, bills of exchange, 
and promissory -notes. 

Paper-office (in the palace of Whitehall), an 
ancient office, where all the public writings, 
matters of state and council, proclamations, 
letters, intelligences, negotiations of the Queen’s 
ministers abroad, and generally all the papers 
and dispatches that pass through the offices of 
the Secretaries of State, are deposited. 

AlsOji an office or room in the Court of 



PAP. 


( 667 ) 


Queen’s Bench, where the records belonging 
to that court are deposited \ sometimes called 
Paper-^mill. 

Papism, popery. 

Papist [fr. papoj Lat., a pope], one who 
adheres to the communion of the churcli of 
Home. The word seems to be considered by 
the Homan Catholics themselves as a nick- 
name of reproach, originating in their main- 
taining the supreme ecclesiastical power of 
the pope. « 

By 18 Geo. III. c. 60 ; 31 Geo. III. c. 32 ; 
and 43 Geo. III. c. 30, most of the severer 
penalties and disabilities to which papists were 
formerly subject were removed on condition 
of their qualifying by sucli oath and declara- 
tion as in those acts respectively provided ; 
and by 10 Geo. IV. c. 7, commonly called the 
Catholic Emancipation Act, Hornan Catholics 
were resfored in general to the full enjoyment 
of all civil rights, except that of holding 
ecclesiastical offices and certain high appoint- 
ments in the state. By the provisions of this 
statute all enactments by which any declara- 
tion against transubstantiatioii, the invocjition 
of the saints, or th(j sacrifice of the mass, were 
required from any perst)ns, as ([ualificalions 
for sitting in Parliament or otherAvise, are 
repealed ; and persons professing the Homan 
Catholic religion, upon taking and subscribing 
an oath prescribed by the act (which comprises, 
among other things, the abjuiution of any 
intention to subvert the church establishment, 
and an oath nevei* to exercise any jArivih'ge to 
disturb or weaken the Protestant religion or 
government) are relieved from all disiibilities 
and penalties whatever, and made compel ent 
to sit in Parliament, to vote at Parliainenfary 
elections, and to bo members of lay corpora- 
tions. They are also qualified, upon taking 
and subscribing the same oath (which ^ (o 
stand in place of all other tests Avhatever), to 
exercise any franchise or civil right except 
that of presenting to benefices, and to hold 
any office, with the exception of the following : 
the office of guardian, justice, or regent of the 
United Kingdom ; of lord high chancellor or 
commissioner or keeper of the Great Seals ; 
of lord lieutenant, deputy, or chief governor 
of Ireland ; of high commissioner to the 
general assembly of the church of Scotland ; 
or any office in the church or the ecclesiastical 
courts, or in the universities, colleges, and 
public schools. 

Doubts, however, having been still enter- 
tained as to the right of Homan Catholic 
subjects in England to acquire and hold jn'o- 
perty for the support of religious worship, and 
for educational or charitable purposes, it was 
provided by the 2 & 3 Wm. IV. c. 115, that 
they should be subject, in this particular, to 
the same laws as were applicable to Protestant 


dissenters; and the 7 & 8 Viet. c. 102, and 
9 & 10 Viet. c. 49, repealed all such enact- 
ments as still remained in force, however 
fallen into oblivion, calculated in any manner 
to oppress the Roman Catholic subjects of the 
realm, on account of their religious persuasion. 
But see 14 15 Viet. c. 60. 

Papist livingps. The right to present to them 
is vested and secured to the Universities of 
Oxford and Cambridge, according to the 
several counties in which they are situated. 

Par, state of equality ; equal value. 
Parachronism [fr. Trapn, Gk., besides ; and 
Xpoyocf time], error in the computation of 
time. 

Paracium, tlie tenure between parceners, 
viz., that which the youngest owes to the 
eldest without homage or service. — Domes- 
day. 

Parage, an equality of blood or dignity ; 
but more especially of land, in the partition 
of an inheritance between co-heirs ; more pro- 
perly, however, an equality of condition among 
nobles, or persons holding nobly. Thus, when 
a liel’ is divided among brothers, the yo^ger 
hold their part of the elder by parage, i. e. 
without any homage or seivicc. 

Paragium, equality, ^the portion which a 
Avoinan may obtain on her marriage. 

Paragraph, a part or section of a statute, 
bill, afiidavit, &c., which contains one article, 
the sense of which is complee. 

Paralogy [fr. Tropd, Gk., against; and 
Xdyoc, reason], lalse reasoning. 

Paramount, siq^erior; having the highest 
jurisdiction, as lord paramount, the supreme 
lord of the fee, the sovereign. 

Paraphernalia [fr. Trapd, Gk., beyond ; and 
doAver], something reserved to a wife 
over and above her dower or dotal portion. 
It includes all the personal apparel and orna- 
ments of the Avife which she possesses, and 
which are suitable to her rank and condition 
of life. 

At laAv, the hu.sband, in his lifetime, may 
dispose of his wife’s paraphernalia, excepting, 
indeed, her necessary apparel ; and they are 
liable to the claims of creditors^ with the like 
exception. But the Avife is entitled to her 
paraphernalia against his representatives ; for 
the husband cannot, by will, dispose of them, 
or leave them to his representatives. 

Where the husband, either before or ailer 
marriage, gives to his wife articles of para- 
phernal nature, they are not treated as absolute 
gilts to her as her own separate property ; for 
if they were, she might dispose of them at 
any time, and he could not appropriate them 
to his oAvn use. But they are deemed gifts 
sub modo only, i. e. for the piupose of being 
worn by the wife as ornaments of her person. 
But if* the like articles were bestowed upon 
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her by her &ther, or by a relative, or even 
by a stranger, before or after marriage, they 
would be deemed absolute gifts to her separate 
use ; and then, if received with the husband’s 
consent, he could not, nor could his creditors, 
dispose of them, any more than they could of 
any other property received and held to her 
separate use. — 2 Storifs tjq. Jurisp. 554. 

Parasceve, the sixth day of the last week 
in Lent, popularly called Good-Friday. It is 
a dies non jtiridicus. 

Parasitus, a domestic servant. — Blount, 

Parasjimexis, a conventicle, or unlawful 
meeting. — Civ. Baw, 

Paratitla, an abbreviated explanation of 
some titles or books of the code or digest. — 
Civ. Law. 

Paravail [fr. par, Fr., and avaylevy to dis- 
miss], the lowest tenant of a fee ; or he who 
is immediate tenant to one who holds of 
another. 

Parcella terrse (a parcel of land'). 

Parcel Makers, two officers in the Ex- 
chequer who formerly made the parcels of the 
csclij^tors’ accounts, wherein they charged 
them with everything they had levied for the 
sovereign’s Use within the time of their being 
in office, and delivered the same to the 
auditors, to make up their accounts there- 
with. — Prac. Exch, 91). 

Parcels, a description of property, formally 
set forth in a conveyance, together with the 
boundaries thereof, in order to its easy identi- 
fication. 

Parcels, Bill of an account of the items 
composing a jwcel or package of’ goods, trans- 
mitted with them to the purchaser. 

Parcenary, the tenure of lands by parce- 
ners. 

Parceners. Sec Coparcenary. 

Parchment, skins of sheep dressed for 
writing j^fr. yj6r^uw?eRCf,^Lat.], so called, because 
invented at Pergamus^\n Asia Minor, by King 
Euraenes, when paper, which was in Egypt 
only, was prohibited by Ptolemy to be trans- 
ported into Asia. ^ 

Parco fracto, a writ against him who vio- 
lently broke a pound, and took away beasts 
which were lawfully impounded. — lieg. Orig. 
166. 

Pardon, forgiveness of a crime ; remission 
of punishment. 

The pardoning of criminals is the peculiar 
and most amiable prerogative of the sovereign. 

The Queen may pardon all offences merely 
against the Crown and the public, excepting : 
(1) That to preserve the liberty of the subject, 
the committing any man to prison out of the 
realm is, by the Habeas Corpus Actj ■ 31 
Car. II. c. 2, made a preemunire^ unpardonable 
even by Crown; nor (2) can the Queen 
pardon where private justice is principally 


concerned in the prosecution of offenders ‘ non 
potest rex gratiam facere cum injurid et damno 
aliorum' Therefore she cannot pardon a com- 
mon nuisance while it remains unredressed, or 
so as to prevent an abatement of it ; though 
afterwards she may remit the fine. Neither 
can t^c Queen pardon an offence against a 
popular or penal statute after information 
brought; for thereby the infonner has ac- 
quired a private property in his part of the 
penalty. But the 22 Viet. c. 32, enables the 
Crown to remit penalties for offences, although 
payable to parties other than the Crown. See 
also 24 & 25 Viet, c. 96, s. 109, & c. 97, s. 67. 
By 12 & 13 Wm. III. c. 2, no pardon, under 
the Great Seal of England, shall be pleadable 
to an impeachment by the Commons in Par- 
liament. But after the impeachment has been 
solemnly heard and determined, the preroga- 
tive of pardon may be extended to the person 
impeached. 

As to the manner of pardoning, it is enacted 
by 7 & 8 Geo. IV. c. 28, s. 13, that where 
the king’s majesty shall be pleased to extend 
his royal mercy to any offender convicted of 
any felony punishable with death or otherwise, 
and by warrant under his royal sign-manual, 
countersigned by one of his principal secretaries 
of state, shall grant to such offender either a 
free or a conditional pardon, the discharge of 
such off’ender out of custody, in the case of a 
free pardon, and the perfoiTnance of the con- 
dition in the case of a conditional pardon, 
shall have the effect of a pardon under the 
Great Seal for such offender as to the felony 
for which such pardon shall be granted ; sub- 
ject, however, to a proviso, that they shall 
have no effect to prevent or mitigate the 
punishment to which the offender might other- 
wise be lawfully sentenced on a subsequent 
conviction for any felony committed after such 
pai^on. 

By 9 Geo. IV. c. 32, s. 3, reciting that it is 
expedient to prevent all doubts respecting the 
civil rights of persons convicted of felonies not 
capital, who have undergone the punishment to 
which they w'ere adjudged, it is enacted that 
where any offender shall be convicted of any 
felony not punishable with death, and shall 
endure the punishment to which he has been 
adjudged for the same, the punishipent so en- 
diu’ed shall have the like effects and conse- 
quences fjs a pardon imder the Great Seal, as 
to the felony whereof the offender was so con- 
victed ; subject, however, to a proviso that it 
shall not prevent or mitigate any punishment » 
to which he might otherwise bo lawfully 
sentenced on a subsequent conviction for any 
other felony. 

It is a general rule that whenever it may 
reasonably be presumed that the Queen has 
been deceived, the pardon is void. A pardon 
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of all felonies will not pardon a conviction or 
attiii rider of felony, but the conviction or at- 
tainder must be particularly mentioned ; and a 
pardon of felonies will not include piracy, for 
that is no felony punishable at the common 
law. A pardon shall be taken most beneficially 
for the subject, and most strongly against the 
sovereign. A pardon may also be conditional, 
that is, the Queen may extend her mercy upon 
what terms she pleases, and may annex to her 
bounty a condition either precedent or subse- 
(juent, oii the performance whereof the validity 
of the pardon W'ill depend, and this by the 
common law ; which prerogative is daily ex- 
ercised in the pardon of felons, on condition of 
being confined to hard labor for a stated time, 
or of transportation to some foreign country 
for life or for a term of years. 

A pardon by Act of Paidiament is more bene- 
ficial than by the Queen’s charter ; for a man 
is not bound to plead it, but the court must, ex 
oj/icio, take notice of it; neither can he loso 
the benefit of it by his own laches or negli- 
gence, as he may of the Queen’s charter of 
pardon. The Queen’s charter of pardon must 
be specially pleaded, and that at a proper time. 
It may bo pleaded in bar as at once destroying 
the end and purpose of tlie indictment, by re- 
mitting the punishment to which the offender 
is liable. Thei*e is one advantage in pleading a 
pardon in bar or in arrest of judffment, before 
sentence is past, which gives it the preference 
over such a plea after sentence or attainder. 
This is, that by stopping the judgment, it stops 
the attaind(!r, and prevents the corruption of 
blood which follows in certain cases, on con- 
viction, and which cannot afterwards be purged 
except by Act of Parliament. The 5 & G 
W. & M. c. 13, gives the judges of the court 
a discretionary power to bind over the criminal 
pleading such pardon to his good behaviour, 
with two sureties, for any term not exceeding 
seven years. 

The effect of a pardon is to make the offender 
a new man {novus ho?rio), to acquit him of all 
corporal penalties and forfeitures annexed to 
the offence pardoned, and not so much to re- 
store his former as to give him new credit and 
capacity. A pardon of treason or felony, even 
after conviction or attainder, will enable a 
person to maintain an action of slander for 
calling him a traitor or felon. A pardon, prior 
to conviction, will prevent any forfeiture either 
of lands or goods, though on the other hand, it 
will not, without express words of ffe.stitution, 
divest either the Crown or a subject of any 
interest already vested in either by force of an 
attainder or conviction precedent. See Cor- 
ruption OF Blood, and Approver. 

Pardon, in the canon law, extends beyond 
the affairs of this world, being an indulgence 
which the pope grants to supposed penitents for 


remission of the pains of purgatory, which they 
have merited for the punishment of their sins. 

Pardoners, persons who carried about the 
pope’s indulgences, and sold them to any who 
would buy rfiera. 

Parens est nomen generate ad omne genus 
cognatioms. — Co. Litt. 80. — (Parent is a name 
general for every kind of relationship.) 

Parens Patnse, the sovereign, m parens 
patria;^ has a kind of guardianship over various 
classes of persons, who, from their l^al disa- 
bility, stand in need of protection, such as 
infants, idiots, and lunatics. 

Parent and Child, an universal and natural 
relationship, derived from the bond of husband 
and wife. 

The duties of parents consist in three parti- 
culars — the maintenance of their children, their 
protection, and their education. 

Very slight circumstances will be sufficient 
to raise tlui presumption of a contract on the 
part of a flitlier to pay for necessaries provided 
to his infant-child. The poor-laws compel 
maintenance ; for the father and mother, grand- 
father and grandmother, or children of poor 
persons not able to work, ‘shall maintain them 
at their own charges, if of sulficient ability, 
according as the quarter-sessions or two justices 
in petty sessions sluill difect ; and if a parent 
run away and leave his children, the church- 
wardens and overseers of the parish sliall seize 
his rents, goods, and chattels, and dispose of 
them towards their relief. — See Poor Laws, 

4 & 5 Win. IV. c. 7G; 11 & 12 Viet. c. 110; 
and 18 i& 19 Viet. c. 87. 

No person is bound to provide a mainten- 
ance for his issue, unless where the children 
are impotent add unable to work, either through 
infancy, disease, or accident; and then only 
obliged to find them with necessaries. Our 
law has made no provision to j)revent the dis- 
inheriting of children. 

The protection of children is a natural duty, 
and rather pemiitted than enjoined by our 
municipal laws. Their education also is rather 
a moral than a legal duty. 

A father is, generally speaking, guardian to 
his infant children ; and it is understood, that 
though this right ceases, in some instances and 
for some purposes, at fourteen, he is always 
entitled, in his paternal capacity, to the control 
of their persons, until the age of twenty-one ; 
and if the possession of them during this period 
be withheld from him, he may in general regain 
it by writ of habeas corpus. By 24 & 25 
Viet. c. 100, s. 5G, whosoever by force or fraud 
shall take or entice away or detain any child 
under the age of fourteen, with intent either 
to deprive its parent or any other person having 
lawful charge of it, of the possession tliereof^. or 
to steal any article about its person, shall be 
guilty of felony, &c. 
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A father may correct his infant-child in a 
reasonable manner ; for this is for the benefit of 
his education. His consent to the marriage of 
his child, if under age, is also required. — 4 
Geo. IV. c. 76 ; 6 & 7 Wm. IV. c. 85. 

As to property, where the child has any 
real estate, his father, in the capacity of guar- 
dian, has generally the charge of it, and may 
receive the rents and profits during the mino- 
rity of the child, subject to the liability to 
account for them on the child’s attaining full 
age. 

With respect to the mother, she has no legal 
power over the child in the father’s lifetime, at 
least as against the father, except that by the 
2 & 3 ’Viet. c. 54, where the child is within 
the age of seven years, the Lord Chancellor or 
Master of the Rolls may, upon the mother’s 
petition (unless she have been judged adulter- 
ess), make an order on the father or testamen- 
tary guardian to deliver it into her custody. 
After the father’s death, the mother is entitled 
to the custody of her child until the age of 
twenty -one years, and if she is unmarried her 
consent to the marriage of an infant child is 
necessary (see Marriagk) ; but she cannot 
appoint a guardian by will (see Guardian). 
The Divorce Court has power to make such 
orders as it may thihk fit with regard to the 
custody, maintenance, and education of the 
children of the parties to suits for judicial 
separation, nullity of man-iage, or di.s.solutiou 
of marriage. — 20 & 21 Viet. c. 85, s. 35 ; 
22 & 23 Viet. c. 61, s. 4. The law has not 
deemed it necessary to make much provi.sion 
on the subject of filial obligations, but it is 
held that a child is justified in defending the 
person, and maintaining the cafi.se or suit of a 
parent, as a parent is justified in performing 
the same duties for a child. — 2 Step. Com.. 295. 

Pareutela, de pnrenteld se toUere., signified 
a renunciation of one’s kindred and family. 
This was, according to ancient custom, done in 
open court, before the judge, and in the pre- 
sence of twelve men, who made oath that they 
believed it was done for a just cause. We 
read of it in the laws di Henry I. After such 
abjuration, the person was incapable of inherit- 
ing anything from any of his relations, &c. — 
ICnoyc. Ijond. 

Parenticide [fr. parens., Lat., a lather, and 
caedo, to kill], one who murders a parent. 

Pares, a person’s peers or equals ; as the jury 
for trial of causes, who were originally the 
vassals or tenants of the lord, being the equals 
or peers of the parties litigant; and, as the 
lord’s vassals judged each other in the lord’s 
courts, so the sovereign’s vassals, or the lords 
themselves, judged each other in the sovereign’s 
court8,^3 Bl. Com. 349. 

copulantur paribus. — Bacon. — (Like 
thingi^nite with like.) 


Pariar, Pariah, an outcast of the Hindoo 
tribes. — Indian. 

Paribus sententiis reus absolvitur. — 4 Inst. 
64. — (Where the opinions are equal, a defend- 
ant is acquitted.) 

Paiioide, a word to be distinguished from 
patricide^ or pamdeidey with two r’s, which is 
simply a softening of the t. The one is a mur- 
derer generally ; the other a murderer of his 
father. The derivation is evidently in one case 
fr. paremj Lat., an equal, and ccedo, to kill, that 
is, the murder of a fellow-citizen, not a slave ; 
but in the other, fr. patrem, a father, and ccedo. 
See Parricide. 

Par in parem imperium non habet — Jenk. 
Cent. 174. — (An equal has no power over an 
equal.) 

Pari passu [Lat.] (by the same gradation)^ 
equally, without preference. 

Parish [fr. parocJiia, low Lat. ; paroisse, Fr., 
fr. TvapoiKtay Gk., habitation], the particular 
charge of a secular priest. It is that circuit of 
ground which is committed to the care of one 
parson or vicar, or other minister having per- 
inancmt cure of’ souls therein. — 1 Step. Coin. 
120. As to the origin of parishes, see 2 Hall 
M. A. c. vii. pt. 1, p. 144. 

Parish-apprentices, persons who are bound 
out by the overseers of j)arishe8, or by the 
guardians of the poor. The children of poor 
persons may be apprenticed out by the over- 
seers, with consent of two justices, and by the 
guardians without such consent, till twenty-one 
years ol* age, to such persons as are thought 
fitting ; who are no longer, however, com- 
pellable to take them. — 7 8 Viet. c. 101, 

8. 13 ; and see 14 & 15 Viet. c. 11 ; and 17 & 18 
Viet. c. 104. 

Parish-clerk. The office of parish-clerk is 
one of extreme venerablencss and antiquity ; 
next in dignity to the clergy, says Leland ; 
semi-ecclesiastical, according to Camden. Witty 
Fuller likens him in his Church History to the 
bat — half-bird, half-beast — yet so as there is 
more in him of the former than of the latter ; 
his clergy wings outweigh the laic or mouse 
part of him. He is the mouthpiece of the 
congregation, says Hooker ; mouth of mouths, 
according to Bishop Bull ; the connecting link 
between the minister and people ; cousin, twice 
removed, to the vicar, says another ; note, that 
the curate is betwixt. Bellwether to the flock, 
says Bishop Andrews, speaking it in honor. 
Spelman doubts whether he is not entitled to a 
portion of the lesser tithes — say a tenth. From 
all which expressions, though some of them 
seem run up into a height of metaphor and * 
allegory greater peradventure tlian the matter 
soberly considered will bear, we may yet 
gather in what kind of estimation antiquity 
has held the function. — Encyc. Bond. 

He is generally appointed by the incumbent, 
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but by custom may be chosen by tlie inhabi- 
tants; his appointment may be by word of 
mouth only ; and his remunenition depends 
altogether upon the custom of the particular 
parish.— 58 Geo. III. c. 45; 59 Geo. IIL 
c. 134 ; 19 & 20 Viet. c. 104. He may be sus- 
pended or removed by the archdeacon for mis- 
conduct or neglect. — 7 & 8 Viet. c. 59. * 

The Company of Parish Clerks is the most 
ancient in the city of London ; yet they stiind 
at tlie bottom of the list, and have neither 
livery nor the privilege of making their mem- 
bers free of the city. 

Parishes (New) Acts, G & 7 Viet. c. 37 ; 
7 & 8 Viet. c. 94 ; and 19 & 20 Viet. c. 10 i. 

Parish-officers, churchwardens, overseers, 
and constobles. 

Parish-priest, the parson ; a minister who 
holds a parish as a benefice. If the predial 
tithes are appropriated, he is called rector ; if 
impropriated vicar. 

Parish-registers. See Bills of Mortality. 

Parishioner, one that belongs to a parish. 

Parishioners are a body-politic for many pur- 
poses ; as to vote at a vestry if they pay scot 
and lot ; and they have a sole right to raise 
taxes for their own relief, without the inter- 
position of any superior court. They may make 
bye-laws to mend tlie highway, and to make 
banks to keep out the sea, and for repairing 
the church, and making a bridge, &c. or any 
such thing for the public good, — Eneyc. Land. 

Paritor [fr. apparitor, Lat.], a beadle j a 
summoner to the courts of civil haw. 

Parium eaderti est ratio, idem jus. — (Of 
things equal, the reason is the same, and the 
same is the law.) 

Park [fr. pareus, Lat., from parco, to spare], 
a place of privilege for wild beasts of veiiery, 
and also for other wild beasts that are beasts of 
the forest and of the chase ; and tho.se wild 
beasts are to have a firm place and protec- 
tion there, so that no man may hurt or chase 
them within the park, without license of the 
owner. 

A park differs from a forest, in that, as 
Compton observes, a subject may hold a park 
by presc;ription or royal grant, which he can- 
not do with respect to a forest. It differs from 
a chase also, because a park must be enclosed ; 
if it lie open, it is a good cause of seizing it 
into the sovereign’s hands, as a free chase may 
be if it lie enclosed. 

To a park three things are required : — 1st, 
a grant thereof ; 2nd, inclosure by pale, wall, 
or hedge ; 3rd, beasts of a park, such as buck, 
doe, &c. — Cro. Car. 59. 

As to the management of the royal parks, see 
14 & 15 Viet. c. 42; as to Victoria Park, 14 
& 15 Viet. c. 46 ; and as to Battersea Park, 

14 & 15 Viet. c. 77. As to Kennington Park, 

15 & 16 Viet. c. 29. 


Park-bote, to be quit of enclosing a park or 
any part thereof. 

Parker, a park-keeper. 

Parkburst Prison, established in Uie Isle of 
Wight for the con^ement and correction of 
young offenders, male or female, as well tlxose 
under sentence of penal servitude as those under 
sentence of imprisouzneut. The rules for this 
prison are to be ma^ by one of the Principal 
Secretaries of State, and afterwards laid before 
Parliament, and they may include the infliction 
of corporal punishment on all such offenders. 
By the same authority a governor, chap^n, 
surgeon, matron, and other necessary omoers 
are to be appointed.— 13 & 14 Viet. c. 39 ; 3 
Step. Com. 240. 

Parliament, the Imperial, the legislature of 
the United Kingdom of Great Britain and Ire- 
land, consifsting of the (lueen, the lords spiritual 
and temporal, and the knights, citizens, and 
burgesses. 

The word is generally considered to be de- 
rived fr. the French, purler, to speak. ‘ It was 
first applied,’ says Blackslone, ‘ to general as- 
.seniblies of the state, under Louis VIL, in 
France, about the middle of the twelfth century.’ 
The earlie.st mention of it in the statutes is in 
the preamble to the statute of Westminster Ist 
A.D. 1272. • 

The origin nf any ancient institution must be 
difficult to trace, when, in the course of time, it 
has undergone great changes; and few subjects 
have afforded to antiquaries more cause for 
learned research and ingenious conjecture tlxan 
the growth of our Parliament into the form 
which it had a.ssumed when authentic records 
of its existence and con.stitution are to be found. 
Great councils of the nation existed in England 
both under the Saxons and Normans, and ap- 
pear to have been common among all the 
nations of the north of Europe. They were 
called by the Saxons michel-synotk, or great 
council ; michel-gemote, or great meeting ; and 
wittena-gemote, meeting of wise men, by the 
last of which they are now most familiarly 
known. There appear to have been wiUena- 
gemotes in each of the kingdoms composing the 
Saxon Heptarchy, and these, after the union of 
the kingdoms, became united into one great 
assembly or council. * 

The constitution of these councils cannot be 
known with any certainty, and there has been 
much controversy on the subject, and especially 
as to the share of authority enjoyed by the 
people. Different periods have been assigned 
for their admittance into the legislature. Coke, 
Spelman, Camden, and Prynne, agree that the 
commons formed part of the great ^'npds or 
councils before the Conquest, but how they 
were summoned, and what degree of power they 
possessed, is a matter of doubt and obseurity. 
Under the Saxon kings, the forms of local 
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government were undoubtedly popular. The 
shire-gemote was a kind of county Parliament 
at which the alderman or earl of the sliire (being 
himself elected to that office by the freeholders) 
presided, with the bishop,, the shire-gerieve^ or 
sheriff, and the assessors appointed to assist 
their deliberations upon points of law. A 
shire-gemote was hold tv|ice a-year in every 
county, when the magistrates, thanes, abbots, 
with all the clergy and landholders, were 
obliged to be present. A variety of business 
was conducted, but the proceedings of these 
assemblies generally partook more of the cha- 
racter of a court of justice than of a legislative 
body. That the wittena-gemotey or ^lational 
council, wjus of an equally popular constitution 
with the shire-gemote is not so certain. If the 
smaller proprietors of land were not actually 
disqualified by law from taking part in the 
proceedings, yet their poverty, and the distance 
of the council from their homes, must generally 
have prevented them from attending. It has 
been conjectured that they were represented 
by their tithing-men, and the inhabitants of 
towns by their chief magistrates; but no 
system of political rej)re8entation can be traced 
back to that time. — Sqvrre o?i the Knglish Con- 
stitutioHy pp. 120, 244 ; Henry's History of 
Knglandy vol. iii., p. *372. In the absence of 
any fsuch trace, however, the lifte Mr. Sharon 
Turner says, that * after many years’ consider- 
ation of the questibn, he is inclined to believe 
that the Anglo-Saxon xoittena-gemote veiy 
much resembled our present Parliament in the 
orders and persons that composed it, and that 
the members who attended as representatives 
were chosen by classes analogous to those who 
now possess the elective franchise.’ — History of 
the Anglo-SaxonSy vol. iii., p. 180. He con- 
siders it incumbent on the historical antiquary 
to show, not when the jDeo])le acceded to the 
wittena-gemoteSy but when, if ever, they were 
divested of the right of attending them,’ as the 
German national councils, from which this 
Saxon institution derived its origin, were 
attended by all the people ; and he argues that 
* the total absence of ari^ document or date of 
the origin of the election of represenUitivcs by 
the freeholders of counties is the strongest proof 
we can have that the custom has been imme- 
morial, and long preceded the Norman Conquest. 
The facts that such representatives have been 
called knights of the shire, and that milites, ©r 
an order like those afterwards termed knights, 
were ptirt of the wittena-gemotey befriend this 
deduction.’ — Ib, p. 184. As there are no 
records which can be held as conclusive upon 
this point of history, we must be satisfied with 
conjecture, and the liberal character of the other 
Saxon institutions inclines us to infer that 
whether th^re was representation or not, the 
commonaky had a share in the government. 


That we are indebted to our Saxon ancestors 
for the germs of our free institutions there can 
be no doubt, though we cannot trace their 
growth so distinctly as we could wish. That 
the people were frequently present at the de- 
liberations of the wittena-gemotSy and that the 
authority of their name was used, appears from 
many ‘records, but whether as witnesses (in 
which Capacity they are sometimes spoken of), 
or because their presence was necessary to give 
effect to laws, is not so clear. In the reign of 
Etlielwolf, A. D. 855, a great council was held 
at Winchester, in which a tenth of the whole 
nation was given to the church by * the king, 
the barons, and the people, in an infinite mul- 
titude,’ but the nobles only signed the law.— 
Ingulf p. 8G3. A ‘ copious multitude of people, 
with many knights,’ is also said to have attended 
a similar council in the fifth year of the reign 
of King Canute, but it does not appear that the 
people took any part in the proceedings save 
as spectators. In Edward tlie Confessor’s law, 
tie AinbuSy a tenth is confirmed to the church, 

* by the king, the barons, and the people ; ’ but 
in other laws of the same king, the whole au- 
thority of the state is declared to be vested in 
the king, acting with the advice of his barons. 
’I'lie Normans were not likely to advance the 
pretensions of the people whom they had con- 
quered. Theirs was an oppressive feudal go- 
vernment at variance with popular privileges. 
All rank and property was the gift of the Crown, 
involving military seivice and subordination. 
Spclman, in his Treatise on Parliaments, thus 
describes the political condition of the com- 
monalty under the feudal system : ‘ Every lord 
having authority over his tenant, the superior, 
as comprehending them all, and holding in 
capite (i. e. in chief, or direct from the king), 
was tied to the king to see all under his tenure 
to be of good government. By reason whereof, 
whatsoever those their lords agreed or disagreed 
unto in matters of the state and commonwealth, 
it did bind every of them their inferior. 
Hence, then, it comes to pass, that in making 
laws of the kingdom, the common people were 
not consulted with, but only the barons, or 
those who held in capitOy who then were called 
concilium regni' Reliquiae SpelmannianoSy 

p. 60. 

From the haughty character of the Norman 
barons, Mr. Turner infers the improbability of 
an elective Parliament having been instituted 
since the Conquest. Here, again, no positive 
evidence is supplied by our records. The laws 
and charters of the early Norman kings con- 
stantly mention councils of bishops, abbots, 
barons, and the chief persons of the kingdom, 
but are silent as to the commons. 

In the 22nd year of Henry II,, A. d. 1176, 
Benedict Abbas, one of our monkish annalists, 
relates that, about the feast of St. Paul, the king 
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came to Northampton, and there held a gi'eat 
council concerning the statutes of his retilm, 
in the presence of bishops, earls, and barons of 
his dominions, and with the advice ot* his 
knights and men. This is the first record which 
appears to include the commons in the national 
councils. , 

Forty years afterwards, the Great Charter of 
King John throws a light upon the constitution 
of Parliament, which no earlier record had 
done ; but even there the origin of a repre- 
sentative system is left in obscurity. It reserves 
to the city of London, and to all other cities, 
boroughs, and towns, and to the ciiujue ports, 
and other ports, all their ancient liberties and 
free customs; but whether the summons to 
Parliament, which is there promised, was then 
first instituted, or whether it was an ancient 
privilege confirmed and guaranteed for the 
future, the words of the charter do not suf- 
ficiently* explain. From this time, however, 
may be clearly traced the existence of a Parlia- 
ment similar to that which has continued to our 
own days. ‘ The main constitution of Parlia- 
ment, as it now stands,’ says Blackstonc, ‘ was 
marked out so lorig ago as tlic seventeenth year 
of King John, a.d. 1215, in the Great Charter 
granted by that prince, wherein he promises to 
summon all archbisliops, bishops, abbots, earls, 
and Jleater barons, personally, and all other 
tenants- in-chief under the Crown, by the sheriff* 
and bailiffs, to meet at a certain place, with 
forty days’ notice, to assess aids and scutages 
when necessary ; and this constitution has sub- 
sisted in fact, at least, from the year 12(IG (49 
Hen. III.), there being still extant writs of that 
date to summon knights, citizens, and burgesses 
to Parliament.’ There are writs of an earlier 
date than that mentioned by Hlackstone, in the 
49 Hen. m-, which involve the principle of 
representation, though not to the s;tmc extent. 
One, in the 38th year of that reign, rcfiuircs 
the sheriff of each county to ciiusc to come 
before the king’s council two good and discreet 
knights of liis county, whom the men of the 
county shall have chosen for this purpose, in 
the stead of all and each of them, to consider,* 
along with the knights of other counties, what 
aid they will grant the king. — 2 Prynne's 
Register^ p. 23. This, however, was for a par- 
ticular occasion only ; and to ai)pear before the 
council is not to vote as an estate of the realm. 
Nevertheless, representation of some kind there 
existed ; and it is interesting to observe how 
early the people had a share in granting sub- 
sidies. Another writ, in 1261, directs the 
sheriffs to cause knights to repair from each 
county to the king at Windsor. It only re- 
mains to notice a sftitute passed, 15 Edw. II., 
1322, which declares that ‘the matters to be 
established for the estate of the king, and of his 
heirs, and for the estate of the realm and of the* 


people, should be treated, accorded, and es- 
tablished in Parliament by the king, and by the 
assent of the prelates, earls, and barons, and the 
commonalty of the realm, according as had been 
before accustomed.’ In reference to this statute, 
Mr. Ilallam observes, ‘ thgt it not only es- 
fciblishes, by a legislative declaration, the pre- 
sent constitution of Parliament, but recognises 
it as already standing upon a custom of some 
length of time.’ — 1 CahsU Hist, p. 6 ; and see 
3 IJalL M. A. c. viii. pt. 3, p. 4. 

'J'ho authority of Parliament extends over the 
United Kingdom, and all its colonies and foreign 
jiossesslons. There are no other limits to» its 
power of making laws for the whole empire thap 
those which are common to it, and to all other 
sovereign authority, the willingness of thepeople 
to obey, or their power to resist them. It has 
power to alter the constitution of the country ; 
for that is the constitution which the last Act of 
Pai liament has made. It may take away life 
by acts of attainder, and make an alien to be 
as a natural-born subject. 

Parliament does not, in the ordinary course, 
legislate directly for the colonies. For some 
the Queen in council legislates, and others have 
legislatures of their own, and propound laws for 
tlicir internal government* subject to the ap- 
proval of the Ch^en in council, but these may 
afterwards he r^%aled or amended by statutes 
of the Imperial Parliament. There are some 
subjects, indeed, upon whicli Parliament, in 
familiar language, is said to have no right to 
legislate ; such, for instance, as the church ; 
but no one who thinks correctly. Can intend 
more by that expression than that it is inex- 
2 )edient to make laws as to such matters. 

The very prayers and services of the church 
arc prescribed by statute. Parliament has 
changed the iDiofesscd religion of the country, 
and has altered the heretlitary succession to^ 
the throne. To conclude, in the words of Sir^ 
Edward Coke, the power of Parliament ‘ is so 
transcendent and absolute, that it cannot be 
confined, either for causes or persons, within 
any bounds.’ ^ » 

Custom and convenience have assigned to 
different branches of the legislature peculiar 
powers, but they are subject to any limitation, 
or even transference, which Parliament may 
think fit to enact. 

It is by the act ’of the Sovereign alone that 
Parliament can be assembled. 

Tlicre have been only two instances in which 
the lords and commons have met of their own 
authority, namely, previously to the restoration 
of King Charles If. and at the Revolution in 
1688. 

There is one contingency upon which the 
Parliament may meet without summons under 
the authority of an Act of Parliament. It was 
provided by the 6 Anne, c. 7, that ‘ in case 

X X 
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there should be no Parliament in being at the 
time of the demise of the Crown, then the last 
preceding Parliament should immediately con- 
vene and sit at Westminster, as if the said 
Parliament had never been dissolved.’ By the 
87 Geo. III. c. 127, a Parliament so revived 
would only continue in existence for six months, 
if not sooner dissolved. 

As the Sovereign appoints the time and place 
of meeting, so also al^ the commencement of 
every session she declares to both houses the 
cause of summons by a speech delivered to 
them in the House of Lords by herself in per- 
8oi\, or by commissioners# appointed by her. 
Until she has done this, neither house can pro- 
ceed with any business. 

After the speech any business may be com- 
menced, and the Commons, in order to assert 
their right to act without reference to any 
authority but their own, invariably read a bill 
a first time pro fomid, before they take the 
speech into consideration. 

Parliament, it has been seen, can only com- 
mence its deliberations at the time appointed 
by the Sovereign, neither can it continue them 
any longer than she pleases. She may prorogue 
Parliament by having her command signified 
in her presence by the Lord Chancellor or 
Speaker of the House of Lor<^to both houses, 
or by writ under thfe Great Heal, or by com- 
mission. The eftect of a prorogation is at once 
to suspend all business until Parliament may 
be summoned again. Not only are the sittings 
of Parliament at an end, but all proceedings 
pending at. the time, except impeachments by 
the Commons, are quashed. 

Adjournment is solely in the power of each 
house respectively. 

The Sovereign may also put an end to the 
existence of Parliament by a dissolution. She 
is not, hot^ever, entirely free to define the 
duration of a Parliament, for after seven years 
it cea^s to exist under the statute of George I., 
commonly known as the Septennial Act. Par- 
liament is dissolved by proclamation after having 
been prorogued \p a certain day. 

The judicial functions of the Lords, and their 
right to pass bills affecting the peerage, which 
the Commons may not amend, are the only 
properties peculiar to them apart from their 
personal rights and privileges. 

The chief powers vested in the House of 
Commons are those of imposing taxes and 
voting money for the public service. Bills for 
these purpqpes can only originate in that house, 
and the Lords may not make any alterations 
in them, except for the correction of clerical 
errors. 

Another important power peculiar to the 
Commons is that of determining aU matters 
touching the election of their own members, 
and involving therein the rights of the electors. 


The power of administering oaths is exercised 
by the Lords and Commons. See 21 & 22 
Viet. c. 78. 

Both Houses of Parliament possess various 
rights and privileges for the maintenance of 
their collective authority, and for the protec- 
tion, convenience, and dignity of individual 
members. The power of commitment for con- 
tempt has always been exercised by both houses. 
The House of Lords, in addition to the power 
of commitment, may impose fines. Freedom 
of speech is one of the privileges claimed by 
the Speaker on behalf of the Commons ; but it 
has long since been confirmed as the right of 
both Houses of Parliament by statutes. The 
law presumes that everything said in Parlia- 
ment is with the view to the public good, and 
necessary for the conduct of public business; 
but should a member publish his speech, he 
is viewed as an author only ; and if it contain 
libellous matter, he will not be profited by 
the privilege of Parliament. 

The persons of members are free from arrest 
or imprisonment in civil .actions, but their pro- 
perty is as liable to the legal chairas of all other 
persons as that of .any private individual. Their 
servants do not enjoy any privilege or immunity 
whatever. 

The privilege of freedom from arrest has 
always been subject to the exception oHcases 
of ‘ treason, felony, and surety of the peace.’ 
Peers arc always free from arrest ; and as re- 
gards th(i Commons, their privilege is generally 
held to exist for forty days .after every proro- 
gation, and forty days before the next appointed 
meeting. 

Each House of Parli.ament is acknowledged 
to be the judge of its own privileges. 

In the House of Lords, business may proceed 
when three peers are present ; butl^rty mem- 
bers arc required to assist in the deliberations 
of the lower house. 

When any question arises upon which a dif- 
ference of opinion is expressed, it becomes 
ncces.sary to ascertain the numbers on each 
side. In the Lords, the parties in favor of the 
question are called ‘ content,’ and those opposed 
to it ‘ non-content.’ In the Commons, these 
parties are described as the ‘ ayes ’ and ‘ nocs.’ 
When the Speaker cannot decide by the voices 
which party has the majority, or when his 
decision is disputed, a division takes place. 

In addition to the power of expressing assent 
or dissent by a vote, peers may record their 
opinion, and the grounds of it, by a protest, 
which is entered in the journals, together with 
the names of all the peers who concur in it. 

When matters of great interest are to be 
debated in the upper house, the Lords are 
summoned ; and in the House of Commons an 
order is occasionally made that the house be 
called over, and members not attending when 
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their names are called, are reported as de- 
faulters, and ordered to attend on another day, 
when, if they are still absent, and no excuse be 
offered, they are sometimes committed to the 
custody of the serjeant-at-arms. 

The business, which occupies nearly the 
whole attention of both houses, if we except 
the hearing of appeals by the Lords, and the 
trial of controverted elections by the Commons, 
is the passing of bills . — Imperial Par- 
liament, See House of Lords, House of Com- 
mons, and Impeachment. 

Farliamentaxy Agents, persons whose busi- 
ness is to promote or oppose the passing of 
private Acts of Parliament. A solicitor may 
act hs a parliamentary agent. As to the de-* 
livery, taxation, and recovery of tlicir costs, sec 
10 & 11 VicL c. G9, and 12 & 13 Viet. c. 78. 

Parliamentary Committee, a committee 0 !“ 
members of the House of Peers or of the House 
of Commons, appointed by either house tor the 
purpose of making inquiries, by the examina- 
tion of witnesses or otherwise, into matters 
which could not be conveniently inquired into 
by the whole house. Not only any bill, but 
any subject that is brought under the conside- 
ration of either house, may, if the house thinks 
proper, be referred to a committee ; and when 
the inquiry is ended, the committee, through 
thei^phairman, make a report to the house of 
the result. All election petitions are now in* 
quired into by select committees of the House 
of Commons, the members of which are chosen 
by lot. All private bills, such as bills for rail- 
ways, canals, roads, or other undertakings in 
which the public is concerned, are referred to 
select committees of each house before they are 
sanctioned by that house. Their reports are 
not absolutely binding upon the house. Great 
weight is nlways attached to them, and the 
house seldom reverses their decision upon such 
matters. 

Parliamentary Grants fbr Education. See 

7 & 8 Viet. c. 37 ; 18 & 19 Viet, c. 131 ; and 
19 & 20 Viet. c. 116. 

Paroche, a parish. 

Parochia est loeus (pio degit popvlus alicnjus 
eeclesiw . — 5 Co. 67. — (A parish is a place in 
which the *population of a cerUiin church 
resides.) 

Parochial, belonging to a parish. Sec Poor 
Laws. 

Parochial Chapels, places of public worship 
in which the rites of sacrament and sepulture 
are performed. 

Parochial Buildings in Scotland. As to 

their erection and improvement, see 25 & 26 
Fic^. cc. 58 & 103. And as to district 
parochial churches in Ireland, see 26 & 27 
Viet, c. 123. 

Paroohian, a parishioner. 

Paroichia, a parish. 


Parol [ft*, parole^ Fr.j, by word of mouth. 

Also, the pleadings in an action were, when 
they were given vivd voce in court, frequently 
termed the parol. 

As to parol leases, assignments, contracts, 
and conveyances, see 2^ Oar, II. o. 8, com- 
monly called ‘ The Statute of Frauds.’ 

Parol arrest, any justice of the peace may, 
by word of mouth, authorize any one to arrest 
another who is guilty of a breach of the peace 
in his presence. 

Parol demurrer, abolished by 11 Geo. IV. 
and 1 Wm. IV. c. 47, s. 10. 

Parol evidence, testimony by the mouth of 

a witness. 

It is a general rule tliat oral evidence shall 
in no case be received as equivalent to, or as a 
substitute for, a written instrument, where the 
latter is re(iiiired by law, or to give effect to a 
written instrument, which is defective in any 
particular which by law is essential to its va- 
lidity ; or to contradict, alter, or vary a written 
instrument, either appointed by law, or by the 
compact of private parties, to be the appropriate 
and authentic memorial of the facts which it 
recites ; for by doing so, oral testimony would 
be admitted in the place of a species of evidence 
decidedly superior in degr^*e. 

But parol evMencc is admissible to defeat a 
written instrument on the ground of fraud, 
mistake, &c,, or to apply it to its proper sub- 
ject, or in some instances, as anciUary to such 
application, to explain the meaning of doubtful 
terms, or to rebut presumptions arising extrin- 
sically. In these cases the parol evidence does 
not usurj) the place or arrogate the authority 
of written evidence, but either shows that the 
instrument ought not to be allowed to operate 
at all, or is essential in order to give to the 
instrument its legal effect. — 3 Stark. Evid* 
752. m 

The general rule with regard to the admiM 
sion of parol evidence to explain the meaning 
of, or to add to, vary, or alter the express terms 
of a deed, is, that it shall not be admitted, ex- 
cept: (1) where, althoygh tW deed is clearly 
enough expressed, some ambiguity arises from 
extrinsic circumstances; (2) where the lan- 
guage of a charter or deed has become obscure, 
and the construction doubtful from antiquity ; 
(3) where the grant appears uncertain, owing 
to a want of acquaintance with the grantor’s 
estate; (4) where it is important to show a 
different consideration consistent with but not 
repugnant to that stated in the deed itself ; (5) 
where it becomes necessary to show a different 
time of delivery from that at which the deed 
pm^ports to have been made; (6) where it is 
sought to prove a customary right not expressed 
in the deed, but which is not inconsistent with 
any of its stipulations ; or, lastly, where fraud 
or illegality in the formation of the deed is 

xx2 
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relied en to avoid it. If a clause in a deed be 
BO ambiguously or defectively expressed that a 
court of justice cannot, even by reference to the 
context, collect the meaning of the parties, it 
will be void on account of uncertainty. — 
Woodf. Land^ and Tent 83. 

Parol lease, a verbal lease. See 29 'Car. II. 
c. 3, s. 2. 

Parole, the promise made by a prisoner of 
war, when lie has leave to go anywhere, of re- 
turning at a time appointed, or not to take up 
ai’rns till exchanged. 

Parricide, one who kills his father ; one who 
destroys or invades any person or thing to 
whom he owes particular reverence : as his 
country or patron. Also the crime of killing 
one’s father. 

Our laws, unlike the ancient laws, distinguish 
in no respect between the crime of parricide and 
that of killing a husband, wile, or master, and 
the crime of simjde murder. See Paricidk. 

Parson [fr. persona, Lat., because the parson 
omnium personam in ecclesid siistineti, or from 
parochianus, the pansh-priest.— It 
>vas anciently ■written persone. — Todd'], the 
rector or incumbent cf a parish ; one that has 
a parochial charge or cure of souls. 

A parson has, during his lile, the freehold in 
himself of the ptirsonage-hou^, the glebe, the 
tithes, and other dues. But these are some- 
times appropriated, that is to say, the benefice 
is perpetually annexed to some spiritual corpo- 
ration, either sole or aggregate, being the patron 
of the living, which the law esteems equally 
capable oP providing for the service of tlic 
church as any clergyman. Many appropria- 
tions, however, are now in the hands of lay 
persons, who are usually styled, by way of dis- 
tinction, lay impropriators. 

In all appropriations there is generally a 
ipiritual person attached to the sjime churcli, 
Imder the name of vicar, to whom the spiritual 
duty or cure of souls belongs, in the same 
manner as to the rector in parsonages not 
appropriate or rectories ; and to whom, on the 
other hand, a efe^tain portion of the tithes or 
other emoluments of the church, by way of 
exception out of those enjoyed by the appro- 
priator, is assigned. 

The method of becoming a parson or a vicar 
is much the same. To both there are, in gene- 
ral, four requisites necessary : holy orders, pre- 
sentation, institution, and induction. A parson 
or vicar may cease to be so by death, by ces- 
sion, or by taking another benefice, by conse- 
cration to a bishopric, by resignation, or by 
deprivation. — 3 Step. Com. 19. 

ParsoxLf^e, the benefice of a parish. 

Parson imparsonee [ft. persona impersonata, 
Lat.], a clerk in complete and full possession 
of a spiritual benefice. 

Parson mortal [fr. persona mortalis, Lat.], 


a rector instituted and inducted for his own 
life. But any collegiate or conventional body, 
to whom a church was for ever appropriated, 
was termed persona immortalis. 

Pars rationabilis, the ancient division of a 
man’s goods into throe equal parts, of which 
one -v^ent to his heirs or lineal descendants, 
another to his wife, and the third was at his 
OAvn disposal ; or if he died without a wife, he 
might then dispose of one moiety, and the 
otlmr went to his children, and so e converso ; 
but if he died without either wife or issue, the 
whole was at his own disposal. The shares of 
the wile and children were called their rca.son- 
ablc parts ; and the writ de rntionabili parte 
honorumwevs given to recover them. Thil law 
has been altered by impercej)tible degrees, and 
the deceased may now by will bequeath the 
y^fhole of his goods and chattels. — 2 Step. Com. 
193; 1 Wms. Exors. 2. 

Parte qndcunque integrante suhlatd toUitur 
totum. — 8 Co. 41. — (An integral part being 
taken away, the whole is taken away.) 

Partem aliquam recte inteliigere nemo potest, 
antequam totum, iterum atque iterum, perlegerit. 
3 Co. 52. — (No one can rightly understand 
any part until he has read the -whole again and 
again.) 

Partes finis nihil babuerimt, &^{t1ie 

parties to the Jine had nothing, &c.), an 'flpcep- 
tion taken against a fine levied. — 3 Rep. 88. 

Partial insanity, mental unsoundness al- 
ways existing, although only occasionally mani- 
fest ; in fiict, monomania. — Detv v. Clark, Add. 
279; Waring Y. Waring, (> Mos. P. C. 341. 

Partial loss See Abandonment. 

Particeps criminis, or Fraudis (a partner 
in crime or fraud.') 

Participes plures sunt quasi unum cotpus, in 
€0 quod unum jus hahent, et oportet quod corpus 
sit integrum, etqvod innulld parte sit defectus . — 
Co. Litt. 1C4 a. — (Many parceners are as one 
body, inasmuch as they have one right, and it 
is necessary that the body be perfect, and that 
there be a defect in no part.) 

Paf’ticipes, quasi partis capaees, sive partem 
capientes, quia res inter eas est communis, rations 
plurium personarum. — Ibid. 164 b. — (Par- 
ceners, as it were * partes capaces,'^ or * partem 
capientes,’ because the thing is common to 
tliem, by reason of their being many persons.) 

Paii;icula, a'^mall piece of land. 

Particular estate, that interest which is 
granted or carved out of a larger estate, which 
then becomes an expectancy either in reversion | 
or remainder. See 3 Prest. Conv. 169. 

Particular lien, a right of retaining posses- 
sion of a chattel from the owner, until a cer- 
fciin claim upon it be satisfied. See Lien. 

Particular tenants, alienation by, when they 
conveyed by a feoffment, fine, or recovery, a 
greater estate than the law entitled them to 
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make, a forfeiture ensued to tlie person in im- 
mediate remainder or reversion. As if a tenant 
for his own life aliened by feoffment for tlfe 
life of another or in tail or in fee, these being 
estates which either must or may last longer 
than his own, his creating them was not only be- 
yond his power, and inconsistent with the pature 
of his interest, but was also a forfeiture of his 
own particular estate to him in remainder or re- 
version, who was entitled to enter immediately. 

The same law which is thus laid down with 
regard to tenants for life held also with respect 
to all tenants of mere chattel-interests. 

This forfeiture differed materially from for- 
feiture by breach of condition in deed, for in 
that case the reversioner is in as of his former 
seisin, and consecpiently not only the estate of 
the tenant himself, but all interests derived out 
of it (even though derived bclbrc the forfeiture) 
were defeated ; but in case of such forfeiture 
by particular tenants, all legal estates by tlicm 
created (as if tenant for twenty years grant a 
lease for fifteen), and all charges by him law- 
fully made on the lands would have l)een good 
and available in law. But fines and recoveries 
having been abolished, and a feoffment having 
no longer a tortious oj)eration (8 & 9 Viet, 
c. lOG, s. 4), a tenant, by creating a larger 
interest than he has in the property, does not 
incur a forfeiture, for such a creation is now 
void as to the excess, and good for his own 
interest. — 1 Step. Coni. 4G8. 

Particulars of breaches. Where an eject- 
ment is brought for a forfeiture, the court, or 
a judge upon application, will order the plain- 
tiff to give the defendant jwticulars of the 
covenants and breaches, &c. on which he means 
to insist that the defendant has forfeited his 
term, and that he shall not be allowed to give 


objection impeaching the validity of such 
letters-pateut which shall not be contained in 
the particulars delivered as aforesaid. Pro- 
vided always, that the place or places at or in 
which and in what manner tlxe invention is 
alleged to have been used or publislicd prior ta 
the date of the letters-patent shall be stated in 
sucli particulars. Provided also, that it shall 
and may be lawful for any judge at chambers 
to allow such plaintiff, or defendant, or prose- 
cutor, respectively, to amend the pairticulars 
delivered as aforesaid upon such terms as to 
such judge shall seem fit. Provided also, that 
at the trial of any proceedings- Jby scire Jacias,. 
to rt'poal letters-patent, the defendant shall b^ 
entitled to begin and to give evidence in sup-t 
port of snch letters-patent ; and in case evi- 
dence shall be adduced on tlie part of the 
provsecutor impeaching the validity of such 
letters-patent, the defendant shall be entitled to 
the I’oply.’ As to particulars of objection to 
copyright, see 5 & 6 Viet. c. 45, s, 16. — 2 
Chit. Arch. Prac. hy Pren. 1452. 

Particulars of criminal charges. A prose- 
cutor, wlien a charge is general, is frequently 
ordered to give tlie defendant a statement of 
the acts charged. 

Particulars of escape.^ Tlie defendant is 
entitled to a statement of Ihc escape sued for, 

witli the precise day of such escape 2 ChiU 

Arch. Prac. hy Pren. 1.191. 

Particulars of payment. Where a defend- 
ant pleads payment, a plaintiff, according to a 
decision of the Court of Common Pleas, may 
obtain particulars of the payments relied upon, 
on an affidavit stating that he cannot safely go 
to trial without them. — Ireland v. Thompson^ 

4 Ping. N. C. 71 G, sed qu. See 2 Chit. Arch. 
Prac. by Pren. 1451. 


evidence at the trial of anything not con- Particulars of premises, &c. A defendant, 

tained in such particulars. — C'.A.P. (1852), if there be any reasonable doubt as to the^ 

s. 175; 2 Chit. Arch. Prac. hy Pren. 1038. lands, ttc., for which an ejectment is brought,^ 
Particulars of breaches of, and objections may take out a summons before a judge, and 
to. Patent. The Act for amending the law of obtain an, order calling upon the plaintiff to 
patents, 15 & 16 Viet. c. 83, s. 41, enacts that give him a bill of particulars. The court or a 
‘ in any action in any of her Majesty’s superior judge may also order the dq|i«dant to give a 
courts of record at Westminster, or in Dublin, particular of the premises for which he defends, 
for the infringement of letters-patent, the 2 Chit. Arch. Prac. hy Pren, 1038. 

plaintiff shalllleliver with his declaration par- Particulars of residence. Where a plaintiff 

ticulars of the breaches complained of in the is unknown to a defendant, the latter may call 

said action ; and the defendant, on pleading for particulars of his residence or place of 
thereto, shall deliver with lii» pleas, and the abode from the opposite attorney, and if he 

prosecutor in any proceedings by scire facias refuse to give it, or give a fictitious account of 

to repeal letters-patent shall deliver with his a person who cannot be found, the court or a 
declaration, particulars of any objections on judge will stay proceedings until security be 

which he means to rely at the trial in support given for costs. — G. L. P. Act (1852), s. 169. . 

of the pleas in the said action, or in the sug- An attorney may in general be compelled by 

gestions of the said declaration in the proceed- a court or a judge to disclose the place of his 
ings by scire facias respectively ; and at the client’s residence, if the application be made in 
trial of such action or proceedings by scire an early stage of a cause, but he cannot be 
facias f no evidence shall be allowed to be given compelled to disclose the place of his client’s 
in support of any alleged infringement or of any residence after verdict. 
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PartiOTilars of set-off. Where a defendant 
pleads a set-off, the plaintiff may obtain a par- 
ticular of the set-off in the same cases as a de- 
fendant would be entitled to it, if the matter 
80 set off were declared upon ; and if the de- 
fendant in such a case do not deliver a bill 
of particulars within the time limited in the 
judge’s order for that purpose, he will not be 
allowed to give evidence of his set-off at the 
trial. — 2 Chit. Arch. Prac. hy Pren. 1450. 

Particulars of the plaintiff’s demand. By 
r. 19, H. T. 1853, ‘ with every declaration 
(unless the writ have been specially indorsed 
pursuant to s. 25 of the C. L. P. Act, 1852) 
delivered or filed, containing causes of action 
such as those set forth in schedule B of that 
Act, and numbered from 1 to 14 inclusive, or 
of a like nature, the jilaintiff sliall deliver or 
file full particulars of his demand under such 
claim, where such particulars can be comprised 
within three folios ; and, where the same can- 
not be comprised within three folios, he shall 
deliver or file such a statement of the nature 
of his claim, and the amount of the sum or 
balance which he claims to he due, as may be 
comprised within that number of folios, and 
with every plea of set-off confeiining claims of 
a similar nature as |hosc in respect of which a 
plaintiff is required to deliver or file part icu- 
lars, the defendjint shall in like manner deliver 
particulars of his set-off. And to secure the 
delivery or filing of particulars in ail such 
cases, it is ordered that if any such declaration 
shall be delivered or filed, or any plea of set- 
off delivered, without .such particulars or such 
statement as aforesaid, and a judge shall after- 
wards order a deliveiy of particulars, the plain- 
tiff or defendant, as the case may be, shall not 
be .allowed any costs in respect of any sutrmions, 
for the purpose of obtaining such order, or of 
|thc particulars he may afterwards deliver ; and 
copy of the particulars of the demand and 
set-off shall be annexed by the plaintiff’s 
attorney to every record at the time it is en- 
tered with the proper officer.’ 

Where the debJflratiqn contains specLal counts, 
it may be laid down as a general rule, that in 
all actions in which the plaintiff does not specify 
in the declaration the particulars of his cause 
of action, a judge, upon summons, will make 
an order upon him to give the defendant the 
particulars in writing, and that all proceedings 
be stayed in the meanwhile. 

In actions for torts ^ it is generally the prac- 
tice to refuse particulars of demand, which in 
most cases are comprised in the declaration. 
But, under circumstances, a judge will in such 
actions, compel a delivery of particulars, if there 
be an affidavit stating that the defendant does 
not know for what the plaintiff is proceeding. 

By R. H. T. 1853, r. 21, ‘a summons for 
particulars and order thereon may be obtained 


by a defendant before appearance, and may be 
rijade, if the judge think fit, without the pro- 
duction of any affivavit.’ A judge may make 
an order at any time before the trial. The 
term of pleading issuably, and taking short 
notice of trial, if necessary, will be imposed 
on a# defendant by the order. The order 
operates as a stay of proceedings from the time 
of its service till the particulars have been 
delivered. The particulars must be explicit, 
and should specify items, dates, and amounts. 
If they be incorrect, the party who delivered 
them may have leave to amend them ; or if 
not sufficiently explicit, the other party may 
tJike out a summons, and obtain an order for 
further and better particulars. 

By r. 21, H. T. 1853, ‘ a defendant shall be 
allowed the same time for pleading after the 
delivery of particulars under a judge’s order 
which he had at the return of the summons ; 
unless otherwise provided for in such order.’ 

At the trial, the pfirty who delivered the p.ar- 
ticulars Avill be confined in his proof to the 
items therein confined, but if it appear from 
the defendant’s evidence that he is entitled to 
recover for items not included in the bill, he 
shall recover them. — 2 Chit. Arch. Prac. hy 
Pren. 1437, ei seq. 

Particulars, the courts have a general juris- 
diction, independently of statute, to order a 
detailed statement of the demand in any liti- 
gation, or of the defence to be given, that sur- 
prise may be avoided, and substantial justice 
promoted. — 2 Chit. Arch. Prac. hy Pren. 
1437. 

Particulars of Sale. See Conditions of Sale. 

Parties, persons jointly concerned in any 
act ; litigants. 

The parties to an action .at law are called in 
real actions demandant and tenant, and in 
personal actions plaintifl' and defendant, and so 
in suits in equity. 

In appeals they are called appellant and re- 
spondent. 

The order in which the parties to a con- 
veyance are set out is as follows: (1) The 
owner of the legal inheritance; (2) Persona 
having equitable or beneficial ii^rests in the 
inheritance; (3) Persons possel^d of chattel 
interests; (4) The grantee or releasee; (5) 
Trustees for the grantee or releasee. 

In criminal Abases they are the prosecutor 
and the prisoner or defendant. 

Partition, the act of dividing. 

Partition, Bill for a, a proceeding in Ch.an- 
cery which resembles the action communi divi- 
dendo of the civil law. 

Since the abolition of the inadequate writ of 
partition at common law by the 3 & 4 Win. 
IV. c. 27, s. 86, equity enjoys the exclusive 
jurisdiction of dividing the estates of joint 
tenants, tenants in common^and coparceners. 
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which is effected by first ascertaining tlie 
rights of the several persons interested, and 
then issuing a commission, which is an 
equitable process, to make the j>artition re- 
quired; and upon the return of the com- 
missioners, and confirmation of that return by 
the court, the partition is finally conjpleted 
by mutual conveyances of the allotments made 
to the several parties. Where the object is 
the partition of an advowson it is done by 
the decree (without a commission), directing 
alternate presentations. Equity is now em- 
powered by 4 & 5 Viet. c. 35, s. 85, to decree 
a partition of copyholds. Where one of the 
parties interested is an infant, the court will 
now order such inflint to execute the neces- 
saiy deeds instead of waiting till his majority. — 
Cole V. Sewell^ 17 Sim. 40 (1849). 

With a view to the more convenient and 
perfect pjirtition or allotment of the premises, 
equity frequently decrees a pecuniary com- 
pensation to one of the parties for owelty or 
equality of partition, so as to prevent any in- 
justice or unavoidable inequality, as where 
one party has laid out large sums in improve- 
ments on the estate. 

On a partition, every part of the estate 
need not be divided. If there be three houses, 
it would n(3t be right to divide every house, 
for that would be to spoil them ; but some 
recompense is to be made, either by a sum of 
money or rent for owelty of partition, to those 
that have the houses of least value. 

The commissioners are not limited as to 
time in executing the commission ; the pro- 
ceedings under it are open, and may take 
place in or within twenty miles of London, all 
parties having a right to be present, as the 
commissioners act in a judicial capacity; they 
proceed without a jury. 

It is not usual to give any costs of a par- 
tition until the commission ; but the costs of 
issuing and executing it, and of confirming the 
return of the commissioners, are borne by the 
parties in proportion to the value of their 
respective interests, no costs of the subsequent 
proceedings being given. 

Partition, Deed of^ a primary or original 
conveyance. ^ When an estate is held in com- 
munity by joint tenants, tenants- hi common, 
coparceners, or joint heirs in gavelkind, and 
they are desirous of dividing it into distinct 
portions to be exclusively enjoyed by each, 
and are not under legal disability, they can 
accomplish such desire by this deed. Some- 
times, instead of agreeing as to their several 
allotments, a reference is made to a person by 
them to divide the estate into the required 
portions, and a good plan of effecting this 
division is to convey the whole estate to the 
proposed referee iijion trust to convey the 
several allotments to the respective parties, 


according to his award, A partition of any 
tenements or hereditaments, not being copy- 
hold, is void at law, unless made by deed 
(8 & 9 Viet. 106, 8. 3), and it is no longer 
to imply any condition in law (lb. s. 4), so 
that a declaration negativing implied mutual 
warranty is now unnecessary. 

There are two methods of carrying out a 
partition ; one is by separate conveyances of 
the several allotments, when every party has 
the custody of his own title-deed ; the other 
is by including the several allotments in one 
conveyance executed in several parts, one for 
each ])arty. And this is the better method 
of the two, since it obviates tiie necessity of 
covenants to produce the respective convey- 
ances. 

A partition of copyholds should be by sur- 
render and admittance, and thus the lord’s 
consent is had. 

It is fre(iuently expedient, from the diffi- 
culties and intricacy of settlements, to effect a 
partition of property by a private Act of Par- 
liament, which operates as a conveyance, and 
binds persons under disability. The 8 & 9 
Viet. c. 118, s. 90, enacts that the appointed 
valuer upon the written request of any person 
interested in land to be inclosed in undivided 
shares, or as a joint tenant, coparcener, or 
tenant in common, is to make ptirtition of, and 
allot the same in severalty to the persona 
interested who are to hold the allotments, 
8ul)ject to the same uses as if the partition 
had not been made. Such valuer is also to 
apportion the costs and expenses (a. 91). 

In Kent, where the land is of gavelkind 
tenure, they call these partitions shiJUn-g., from 
the Saxon, shi/lany to divide; herciscere^ Lat, 
Partition, Writ ofy abolished by 3 & 4 
Win. IV. c. 27, s. 36‘ 

Partner, partaker, sharer ; one who has part 
in anything ; associate. '* 

PartnersMp is the result of a contract 
whereby two or more persons agree to combine 
property or labor, or both, for the purpose of 
a common undertaking and jhie acquisition of 
a common profit. — Smith's Merc. Law. 

Every person except a married woman can 
contract a partnership. Married women are 
legally incapable of this contract, and although 
they are frequently entitled to shares in bank- 
ing-houses and other mercantile concerns, their 
husbands in tlieir stead become partners in 
the concern. An infent-partner is entitled to 
all tho benefits, although not liable for the 
losses of the partnership, if he avail himself of 
his minority : but if, on attaining majority, he 
do not disaffirm the partnership, he is re- 
sponsible on contracts subsequently made by 
the fiiTu. 

Partnerships are either public or private. 
Public partnerships are usually denominated 
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companies or societies. They consist of a 
large number, definite or indefinite, of persons 
who have joined together to carry on some 
undertaking. Some of them are incorporated 
by letters-patent, or by Act of Parliament, 
while others are unincorporated, as most of 
the fire and life insurance companies, and are,' 
in fact, ordinary partnerships. They usually, 
however, divide their ca])ital into shares, each 
partner holding one or more of them up to a 
certain restricted number, transferable under 
certain regulations ; the business is intrusteA 
to officers, generally under the superintendence 
of directors, elected from the general body, for 
whose acts the whole company is responsible. 

The Queen can charter a society, or public 
company, for the advantage of trade, but not 
for a total restraint thereof. A royal charter 
is necessary to enable a company to hold lands, 
to have a common seal, and to enjoy the other 
pj’ivilcges of a corporation. 'IVading companies 
sometimes obtain Acts of Parliament which 
confer exclusive privileges not grantablc, ac- 
cording to the principles of the common law, 
by the Queen’s chai'ter. \ charter is some- 
times procured to limit the risk of the partners, 
for when societies aie iiicor})orated, the mem- 
bers are liable to the extent of their shares 
only, but when uniKcorporated, their liability 
is unlimited. 

Public incorporated trading companies are 
not regidatcd by the same legal principles as 
those which govern ordinary partnerships. 
Thus, the members, as such, are not, as a 
general rule, subject to the bankrupt laws; 
nor are they liUble in their individual ciipa- 
cities ; nor for the debts or engagements of 
other members ; in short, they are only liable 
in rcsjiect of the trade, and contracts carried 
on and made in the corporate character, to the 
extent of their respective shares or interests 
in the joint stock. 

Private j)artnership8 are contracted by the 
mere consent of the parties, no charter ox 
license being necessary. Consent may be ex- 
pressly testified by articles of copartnership, or 
positive agreem^t ; oi*' it may be imj)licd fiom 
the acts and conduct of the parties, which is 
equally (ificctivc. Persons having a mutual 
interest in the profits of any business carried 
on by them, or appearing ostensibly as joint 
traders, may be treated ns partners by the 
world, whatever may be the nature of the 
agreement under which they act, or whatever 
motive or inducement may have prompted tliem 
so to act. 

It is so essentially necessary that the parties 
exercise their choice freely and voluntarily, 
that the joint donees, or joint legatees, of one 
and the same thing, or those chancing, through 
other causes, to hold something undivided 
betwliiien them, to be possessed in common, 


without any mutual agreement, cannot be 
treated as partners, for they hold not by force 
of their own free election ; nor can the exe- 
cutors and representatives of deceased partners, 
in their representative characters, be deemed 
partners ; a community of interest, however, 
exists between them and the surviving partners, 
until {lie affairs of the concern are wound up. 
And one jiartner cannot introduce a stranger 
into the concern as a partner without the con- 
sent of tlio rest, although he has a right to 
charge his own undivided interest to any ex- 
tent, he pleases in favor of. such stranger. 

A partnership may be limited to a particular 
transaction or brandi of business, without com- 
prehending all the adventures in which any 
one partner may embark. And where this 
limitation is distinctly defined, and in tJic 
absence of any power, expressed or implied, 
enabling a jiart of the firm to bind the whole 
to the responsibility of any new jiroject, it is 
not competent for any number of the firm, 
short of tlie whole partnership, to embark it 
ill any undertaking not contemplated by the 
original contract. Each pirtner has a right to 
hold his copartners to the specified purposes 
of their union whilst the partnership 'continues, 
and not to rest upon indemnities with re.spect 
to what ho has not contracted to engage in, 
and he cannot be compelled to part witli his 
sliares, although he might sell them for double 
what he originally gave lor them ; his principal 
reason for keeping them may be that the part- 
nership concern should be carried on according 
to the contract. The original contract, and 
tlie loss which his partners would suffer by a 
dissolution is his setnirity that it shall be so 
carried on for him and them beneficially, and 
with augmented improvement in the value 
of his and their shares. 

Jkirtners, upon their enlering info partner- 
ship, usually execute articles of agreement by 
the terms and stipulations of which the con- 
cern is regulalod, and the rights, duties, and 
obligations of the partners, tnt€7' se^ are de- 
fmed ; and such terms, &c., cannot he im- 
peached unless they contravene any rule or 
principle of law. 

In the absence of any expreis agreement, 
the partnership is regulated by the contract 
implied by law from the relation of the parties. 
And where a partnership is constituted by the 
mere act of trading jointly, each person so trad- 
ing, although liable to creditors for tlie whole 
amount of the losses, is only responsible, inter 
se, for his own proportion of them, and each 
will be considered, as to the pj*ofits, as equally 
interested, unless the contrary appear. 

Partners are ordinarily divided as follows : 
(1) ostensible. partners; (2) nominal partners ; 
(3) dormant partners : which see. 

At law there are several actions which it is 



PAB 


( 681 ) 


competent to a partner to bring against persona 
■who are jointly engaged with him in trade : 
account, covenant, assumpsit, and trover are 
severally adapted to the adjustment of partner- 
ship differences. Besides the legal remedies, 
relief is, in most cases of partnership dissen- 
sions, administered in a court of equity. 

A dissolution of a partnership may take place, 

(1) By the act, or agi’eement, or consent of 
the parties, including all cases where the part- 
nership is merely at will, or is for a prescribed 
period, which expires by efflux of time or other- 
wise, according to its own limitation, or is vo- 
luntarily dissolved by mutual consent within 
the prescribed or limited period. 

(2) By the decree of a court of equity, which 
may be made on account of 

(n) Causes arising subsequently to the for- 
mation of the contract, founded upon the alleged 
misconduct, or fraud, or violation of duty of 
one partner ; or of 

(^). Causes arising subsequently to the for- 
mation of the contract, where no blame, laches, 
or impropriety of conduct necessjirily attaches 
to any of the partners, as ill health, sudden 
incapacity, insanity. 

(d) By ’mere operation of law ; as 

(a) By the change of the state or condition 
of one or more of the partners. 

(If) By the transfer of the property of one or 
more ol* the pai tnors by liis or their own act 
or by the act of the law. 

(c) By the bankruptcy and insolvency of one 
or more of the partners. 

((/) By a public war between the countries 
of wliich the partners are respectively subjects. 

(e) By the death of one or moi*eof tluj part- 
ners. Consult CoUyer^ Gon\ or Story on 
* Partnership,' Smith's Mere. Lan\ See Joint- 
stock Companies. 

Partnership property. It makes no diffe- 
rence whether partnership property, held for 
the purposes of a trade or business, consists of 
personal or movable property or of real or 
immovable property, or of bv)th, so far as the 
ultimate rights and interests of the partners are 
concerned. It is true, that at law, real or im- 
movable property is deemed to belong to the 
person in whose name’the title by conveyance 
stands. If it is in the name of a stranger, or 
of one partner only, he is deemed the solo 
owner at law ; if it is in the names of all the 
partners, or of several strangers, they arc 
deemed joint-tenants, or tenants in common, 
according to tlie true interpretation of the terms 
of the conveyance. But, however the title may 
stand at law, or in whose name or names soever 
it may l>e, the real estate of the partnership will 
in equity be treated as belonging to the part- 
nership, and disposable and distributable in 
like manner as its personal property, and the 
parties in whose names it stands as owmers ol’ 


the legal title will be held to be trustees for the 
partnership, and accountable accordingly to the 
partners, according * to their several sliares, 
rights, and interests in the partnersliip, as 
cestuis qne trust or beneficiaries of the same. 
Hence, in equity, in fcase of thfi death of one 
partner, there is no survivorship in the real 
estate of the partnership, but his share will go 
to his representatives. — Collyer on Partner- 
ship, H2. 

Part owners or Qaasi-partners \jqmsi 
assoeirs, Lat., Pr.], joint-owners, or tenants- 
in-eommon, who have a distinct, or at Idhst an 
independent, althougli an undivided interest in 
the j)roperty. Neither of them can transfer or 
dispose of the whole property, or act for the 
others as partners can in relation thereto ; each 
can merely deal with his own share, and to the 
extent of his own several right and interest. 

Part- owners of ships are tenants-in-common, 
holding distinct but undivided interests, and 
e.ach is deemed the agent t)f the others, as to 
the ordinary repairs, employment, and business 
of the ship, in the absence of any known dissent. 
A majority of the owners in interest can em- 
ploy the ship, altliongh the minority may dis- 
sent, and they ni.ay apjwint a master, and tho 
dissenting minority "^ill be bound, unles.s those 
dealing with the master hiA'c had notice of their 
dissent, or tlu^y have pi’otected themselves by 
proper proceedings in the Court of Admiralty. 
Story's Af/cncy, .‘17. 

Partridge, a Ibwl of warren. 

Parturition. See Delivehy. 

Partus ex legitimn thoro non certius noscit 
matrem quam genitoreni suumX-Pot'fescue, 42. 
('fhe offspring of a legitimate bed knows not 
bis mother more certainly than his father.) 

Partus sequitur venirem, — 2 PL Com. il90.-— 
(The offspring follows the dam.) 

Party-jury, a jury made up of half foreigners 
and half natives. 

Party-wall, a wall that separates one house 
from arjother. 

The common use of a wall separating adjoin- 
ing lands belonging to differ^ owners is primd 
Jack evidence that tlTc wall and the land on 
■which it stands belong to the owners of those 
adjoining lauds, in equal moieties, as tenants 
in common. If a house or office be sei)arated 
from other premises by a wall, and that wall 
belongs to the f)wner of the house or office, he 
is of common right bound to repair it ; and an 
action will lie against him for not doing it. As 
to tlm repair of party structures under the 
Building Act, see Wood/. Land, and Ten. 486, 
et seq. 

Parmn differunt qum re concordant. — 2 Pulst. 
86. — (Tilings which agree in substance differ 
but little.) 

Parum est latam esse sententiam nisi mandetur 
executioni. — Co. Lilt. 289. — (It is not enough 
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that sentence be given unless it be carried to 
execution.) 

Panm projicit scire quid fieri dehet, si non 
cognoscas quomodo sit facturnm. — 2 Inst. 503. 
(It avails little to know what ought to be done, 
if you do not know how it is to be done.) 

Parvise, an afternoon’s exercise or moot for 
the instruction of young students, beiiring the 
same nain(} originally with the Parvisice of 
Oxford. — Seidell's notes on Foi'tesqney c. li. 

Pas, precedence ; right of going foremost. 

Pasch [fr. pnsahh, Ileb.], the passover. 

Pasoha clausum, the octaves of Easter or 
Low-Snnchiy, which close that solemnity. 

Pascha floridum, the Sunday before Easter, 
called Palm- Sunday. 

Paschal rents, yearly tributes paid by the 
clergy to the bishop or archdeacon at their 
Easter visitations. 

Pascua, a particirlar meadow or pasture 
land set apart to feed cattle. 

Pascuage, the grazing or pasturage of cattle. 

Pasnage or Pathnage in woods, &c. See 

Pannage. 

Passage, a way over wa./'r. 

Passagio, an ancient writ addressed to the 
keepers of the ports to permit a man who had 
the king’s leave to pass over sea. — Reg. Grig. 

193. ^ 

Passagium reg^S, d voyage or expedition to 
the Holy Laud made by the kings of England 
in person. — Cowel. 

Passator, he who has the interest or com- 
mand of the pas.Stige of a river; or a lord to 
whom a duty is^aid for passage. 

Passengers, persons conveyed for hire from 
one place to another. Passenger-ships are those 
peculiarly appropriated to the conveyance of 
passengers. In some respects, passengei’s by 
ship may be considered as a portion of the 
crew. They may be called on by the master 
or commander of the ship, in case of imminent 
danger, either from tempest or enemies, to lend 
their assistance for the general safety ; and in 
the event of their declining, may be punished 
for disobedience.^Tliis jprinciple has been re- 
co^ised in several cases ; but as the autho- 
rity arises out of the necessity of the case, 
it must be exercised strictly within the limits 
of that necessity. — Boyce v. Badcliffe^ 1 Camp. 
58. 

A passenger is not, however, bound to re- 
main on board a ship in the hour of danger, but 
may quit it if he have an opportunity ; and he 
is not reciuired to take upon himself any respon- 
sibility as to the conduct of the ship; if he 
incur any responsibility, and perform extraor- 
dinary services, in relieving a vessel in distress, 
he is entitled to a corresponding reward. The 
goods of passengers contribute to general aver- 
age — Abbott on Shipping, p. 3, c. x. Amended 
by 26 & 27 Viet. c. 51. 


Passetigers’ Act, 18 & 19 Viet. c. 119, and 
see 16 & 17 Viet. c. 84. 

Passenger-ship, or Steamer, as to, see 17 & 
18 Viet. c. 104, ss. 303-325. 

Passiagiarius, a ferry-man. 

Passing-ticket, a kind of permit, being a 
note or check which the toll-clerks on some 
canals give to the boatmen, specifying the lading 
for which they have paid toll. 

Passive debt, a debt upon which, by agree- 
ment between the debtor and creditor, no 
interest is payable, as distinguished from active 
debt, i. e. a debt upon which interest is payable. 
In this sense, the terms active and passive are , 
applied to certain debts due from the Spanish 
Government. 

Passive trust, a trust as to which the trustee 
has no active duty to perform. Passive uses 
were resorted to before the SUitute of Uses, in 
order to escape from the trammels and hai d- 
ships of the common law, the permanent divi- 
sion of property into legal and equitable interests 
being clearly an invention to lessen the Ibrce of 
some pre-existing law. For similar refisons, 
equitable interests were after that statute re- 
vived under the form of trusts. As such, they 
continued to flourish, notwithstanding the sin- 
gular amelioration effected at a later period in 
the law of tenure, because the legal ownershij^ 
was attended with some peculiar inconveniences. 
For, in order to guard against the forfeiture of 
a legal estate for life, passive trusts, by settle- 
ment, were resorted to, and hence, trusts to 
preserve contingent remainders; and 2:)assive 
trusts were and are created in order to prevent 
dower. 

Where an active trust was created, without 
defining the quantity of the estate to be taken 
by the trustee, the courts endeavored to give 
by construction the quantity originally requisite 
to satisfy the trust in every event, but if a 
larger estate was expressly given, the courts 
could not reject the excess ; and, although the 
estate taken, whether expressly or construc- 
tively, might not have exceeded the original 
scope of the trust, yet, if eventually no estate, 
or a less estate, were actually wanted, the legal 
ownership remained wholly or partially vested 
in the trustee as a merely passive trustee. — 1 
Hayes's Conv. 103. 

Passive use, a permissive use, which see. 
Passport, a license for the safe passage of 
any one from one place to another ; a sea-brief, 
or letter. 

The stamp-duty on passports is reduced from 
5s. to M. by 21 Viet. c. 24. 

Aliens by 6 & 7 Wm. IV. c. 11, are required, 
on arrival in this country, to exhibit such pass- 
ports as they have, and make a declaration of 
tlie time and place of their landing, their names, 
the country to which they belong, and the 
country from which they have come. 
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Fastitinm, pasture land. — Domesday. 

Pastor [fr. pascOf Lat.^ to feodj, literally a 
shepherd, but generally applied to a minister 
of the Christian religion, who has charge of a 
congregation, correlatively called his flock. 

Pasture, land on which cattle feed. 

Jt is of two sorts : the one is low-mgadow- 
land, which is often overflowed, and the other 
is upland, which lies high and dry. See 
Common. 

Pastus, the procuration or provision which 
tenants were bound to make for their lords at 
certain times, or as often as they made a pro- 
1 gress to their lands. It was often converted 
into money. 

Patent ambiguity, a doubt that is apparent 
upon the face of an instrument. 8ee Am- 
biguity. 

Patent-letters. See Letters- patent. 

Patent-right, the exclusive privilege granted 
by the Crown to the first inventor of a new 
manufacture of making articles according to 
his invention. Sec Letters-patent. 

Patent-rolls, registers in which letters-patent 
are recorded. 

Patentee, one who has a patent. The offices 
of patentee and deputy patentee of the Suhpeena 
office are abolished by 1 5 & 16 Viet. c. 87, s. 27. 

Pater est quern nuptice dejuonstrant. — Co. 
Litt. 123. — (lie is the father whom the nup- 
tials indicate.) 

Pater et mater et puer sunt una caro. — (The 
father, mother, and son are of one flesh.) 

Paterfamilias, one who was sut juris and 
the head of a family. — Civ. Law ; Sand. Just. 
38, 107. 


Paternity, It becomes a question, when a 
widow marries immediately after the death of 
her husband, and she is delivered of a child 
at the expiration of ten months from the death 
of the first husband, as to the paternity of the 
child. ♦ 

Blackstone and Coke say, that if a man die, 
and his widow soon after marry again, and a 
child is bom within such a time as that by the 
course of nature it might have been the child 
of either husband, in this case he is said to be 
more than ordinarily legitimate, for he may, 
when he arrives at years of discretion, choose 
which of the fathers he pleases. But Hargrave 
suggests, that the circumstances of the case, 
instead of the choice of the issue, should deter- 
mine who is the father. 

The Romans forbade a woman to marry until 
after the expiration of ten months from her 
husband’s decease, which term was prolonged 
to twelve by Gratian and Valentinian. The 
French code has adopted the same rule, viz. 
after ten months. It was also established under 
the Saxon ^nd Danish governments. It was 
the law in this country until the Conquest, — 
BeePs Med. Jurisp. 382. 


Patibnlary [fr. patibulumj Lat.], belonging 
to the gallows. 

Patibulated, hanged on a gibbet. 

Pati'em sequitur sua pro/cs.— (His own issue 
follows the father.) 

Patria» the country ; the men or jury of a 
neigl ibourhood. 

Patria dicitur a patrCy quia habet communem 
patrem, qui est pater patrias . — 7 Co, 13.— 
{Patria (country) is so called from pater, be- 
cause it has a common parent who, is father of 
the country.) 

Patria laboribus et expensis non debet fati- 
gari. — Jenh. Cent. 6. — (A jury ought not to be 
fatigued by labors and e^^penses.) 

Patria potestas, paternal power. — Civ. Law, 
For the extent of this great power, see Sand. 
Just. 110. The modes in which the patria 
potestas was ended, were : (1) the death of the 
parent; (2) the parent or son suffering loss of 
freedom or of citizenship ; (3) the son attaining 
certain dignities ; (4) emancipation. 

Patriarch, the chief bishop over several 
countries or provinces, as an archbishop is of 
several diocese.s. — God. 20. 

Patricide, one who has killed his father. 
As to its punishment by the Roman Law, see 
Sand. Just. 606. 

Patricius, a title of the highest honor, con- 
ferred on those who enjoyed the chief place in 
the emperor’s esteem. — Civ. Latv. 

Patrimony, an hereditary estate or right 
descended from ancestors. 

Patrinus, a godfather. 

Patritius, an honor conferi^d on men of the 
first (quality in the time of the English Saxon 
kings. 

Patron, one who has the disposition of an 
eccle.siastical benefice ; also an advocate or de- 
fender. Sec Client. 

Patronage, the right of presenting to a 
benefice. 

A di.sturbance of patronage is a hindrance or 
obstruction of a patron to present his clerk to a 
l3cneficc, the remedy for which is the real action 
of qnare irnpedit. gfi 

Fatronatns, patronage. 

Patronum faciunt dos, cediJUiatio, fundus.-— 
Dod. Adv. 7. — (Endowment, building, and land 
make a piitron.) 

Patnielis, a cousin-german by the father’s 
side ; the son or daughter of a fiither’s brother. 
Civ. Law. 

Patruus, an uncle by the ftither’s side, a 
father’s brother. 

Patruus magnus, a grandfather’s brother, 
grand-uncle. 

Patruus major, agreat-grandfether’s brother. 
Patruus maximus, a great-grandfather’s 
father’s brother. 

Pauper, a poor man. See Poor-laws and 
In forma pauperis. 
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Pauper Lunatic Asylums. 2G & 27 Viet. 
c. 110. 

Favage, money paid towjirds paving the 
streets or highways. 

Paving Acts, i>7 Geo. TIT. c. 29, commonly 
called Angelo Taylor’s Act; 5 & G Wm. IV. 
c. 50 ; 10 & ] 1 Viet. c. 31 ; and 20 & 21 Viet, 
c. 50. 

Pawn, or Pledge [fr. piffnvs, Lat.], a bail- 
ment ol’ goods by a debtor to his creditor, to be 
kept till the debt is discharged. 

A mortgage of goods is in the common law 
distinguishable from a more pawn. By a mort- 
gage the whole legal title passes conditionally 
to the mortgagee ; and if the goods be not re- 
deemed at the stipulated time, the title becomes 
absolute at law, although equity allows a 
redemption. But in a pledge, a special pro- 
perty only passes to the pledgee, the general 
property remaining in the pledger. Also, in 
the case of a pledge, the right of the pledgee is 
not consummated, e.vcept by possession ; and, 
ordinarily, when that possession is relinquished, 
the right of the pledgee is extinguished or 
waived. But, in the case of a mortgage of 
personal property, the right of property jwisses 
by the conveyance to the mortgagee, and pos- 
session is not or may not be essential to create 
or support the title. ‘ 

As to things which* may be the subject of 
pawn. These are, ordinarily, goods and chat- 
tels; but money, debts, negotiable instruments, 
choses in action, and indeed any other valuable 
thing of a personal nature, such as patent- 
rights and manuscripts, may by the common 
law be delivered in pledge. It is not indis- 
pensable that the pledge should belong to the 
pledger ; it is sufficient if it is pledged with the 
consent of the owner. By the jiledge of a 
thing, not only the thing itself is jdedged, but 
also iis accessory, the natural increase thereof. 
If the pledger have only a limited title to the 
thing, as for life or for years, he may still pawn 
it to the extent of his title; but when that ex- 
pires, the jdedgee must surrender it to the 
person who suct^ds to the ownership. See 
6 Geo. IV. c. 94^and 7^ & 8 Geo. IV. c. 29, 
enabling factors, in certain cases, to pledge the 
goods of their principals. 

It is of the essence of the contract that there 
should be an actual delivery of the thing to the 
pledgee ; for, until delivery, the whole contract 
is executory, however strong may be the en- 
gagement to deliver it, and the pledgee acquires 
no right of property in it. But there need not 
be an actual manual delivery, as it is sufficient 
if there are any of those acta or circumstances, 
which, in construction of law, are deemed suf- 
ficient to pass the possession of property, as the 
key of a wtuehouse. As possession is necessary 
to complete the title, so by the common law, 
tlie title determines if the pledgee lose the thing 


pledged or deliver it back to the pledger unless 
for a temporary or special purpose. 

It is of the essence of the contract that the 
thing should be delivered as a security for some 
debt or engagement. It may be delivered as 
security for a future debt or engagement, as 
well as for a past debt ; for one or for many 
debts ^and engagements ; upon condition or 
absolutely ; for a limited time or for an inde- 
finite period. It may also be implied from 
circumstances, as well as arise by express 
agreement, and it matters not what is the nature 
of the debt or the engagement. The pledge is 
understood to be a security for the whole and 
for every part of the debt or engagement. It 
is indi visible ; individua est pignoris causa. 

As to the pledgee or pawnee’s rights and 
duties. The pawnee acquires, in virtue of the 
pawn, a si^ocial property in the thing, and is 
entitled to the exclusive possession of it, during 
the time and for the objects for which it is 
]>ledged. In regard to the expenses which 
have been incurred by the pledgee about the 
pledge, if they are necessary, then the pledger 
is bound to reimburse them to the pledgee ; 
but if they are merely useful then he is not 
bound to reimburse them unless incurred l)y his 
own express or implied authority. The pledgee 
has aright to sell the pledge, Avhen the pledger 
fails to perform his engagement. He may file 
a bill in CHpiity against the pawner for a fore- 
closure and sale, or he may proceed to sell ex 
mero motu, upon giving due notice of his in- 
tention to the pledger. If several things be 
pledged, each is deemed liable for the whole 
debt or engagement ; and the pledgee may 
proceed to sell them from time to time, until 
the debt or other claim be completely dis- 
charged. The possession of the pawn does not 
suspend the right to sue for the whole debt or 
other engagement without selling the pawn, for 
it is only a collateral security. ^lA pawnee 
cannot become the purchaser at the sale. A 
pledgee cannot alienate the property absolutely, 
nor beyond the title actually possessed by him, 
unless in special cases. He may deliver the 
pawn into the hands of a stranger for siife cus- 
tody, without consideration ; or he may sell or 
assign all his interest in the pawn, or he may 
convey the same interest conditionally, by way 
of j)awn, to another person, without destroying 
or invalidating his security. 

The following rules elucidate the principles 
as to the* pawnee’s title to use the pawn : — 

(1) If the pawn is of such a nature that the 
due preservation of it requires some use, there 
such use is not only justifiable, but it is indis- 
pensable to the faithful discharge of the duty 
of the pawnee. 

(2) If the pawn is of such a nature that it 
will be worse for the use, such, for instance, as 
clothes, the use is prohibited to the pawnee. 
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(3) If the pawn is of such a nature that the 
keeping is a charge to the pawnee, as a cow or 
a horse, there the pawnee may milk the cow 
and use the milk, and ride the horse by way of 
recompense for the keeping. 

(4) If the use will be beneficial to the pawn, 

or it is indifferent, there it seems that the 
pawnee may use it. * 

(5) If the use will be without any injury, and 
yet the pawn will thereby be exposed to extra- 
ordinary perils, there the use is impliedly in- 
terdicted. 

The pawnee is liable for ordinary neglect in 
keeping *the pawn. He must return the pledge 
and its increments, if any, after the debt or 
other duty has been discharged. He must 
render a due account of all the income, profits 
and advantages derived by him from tlio j)ledge, 
in all cases where such an account is within the 
scope of the bailment. 

As to the pledger’s riglits and duties : 

If the pledge is conveyed by way of mort- 
gage, so that the legal titl^ passes, unless the 
pledge is redeemed at the stipulated time, the 
title of the pledgee becomes absolute; at law ; 
and the pledger has only an Cfiuitable right to 
redeem. If, however, it be a mere pledge, as 
the jdedger lias never parted with tlie general 
title, he may, at law, redeem, notwith.standing 
lie has not strictly complied with the conditions 
of his contract. If, when the pledger applies to 
redeem, the pledge has been sold by the pledgee 
without any jiroper notice to the former, no 
tender of the debt due need be made before 
bringing an action therefor ; for the party has 
incapacitated himself to comply with his con- 
tract to return the pawn. Subject to the 
pledgee’s right, the owner has a right to s(*ll 
or assign his property in the pawn. As the 
general property of goods pawned remains in 
tlie pawner, and the pawnee has a special jiro- 
perty only,' either may maintain an action 
against a stranger for any injury done to it, or 
for any conversion of it. Goods pawned arc 
not liable to bo taken in execution in an action 
against the pawner, at least not unless the 
bailment is terminated payment of the debt, 
or by some other extinguishment of the pawnee’s 
title, except in case of the Crown, and then 
subject to the pawnee’s i-ight. By the act of 
pawning, the pawner enters into an implied 
engagement or warranty that he is the owner 
of the properly pawned. The pawner is re- 
sponsible for all frauds, not only in the title 
but in the concoction of the contract. The 
pawner must reimburse to the pawnee all 
exj^enscs and charges which have been neces- 
sarily incurred by the latter in the preservation 
of the pawn, even though by some subsequent 
accident these expenses and charges may not 
have secured any permanent benefit to the 
pawner. 


PAW— PAT 

The contract of pledge is put an end to or 
extinguished : — 

(1) ;f.By the full payment of the debt, or the 
discharge of the other engagements for which 
the pledge was given ; 

(2) By the satisfaction of the debt in any 
other mode, either in fHct or by operation of 
law ; as, for instance, by receiving other goods 
in payment or discharge of the debt ; 

(3) By taking a higher or different security 
for tlie debt, without any agreement that the 
pledge shall be retained therefor (this is called 
a novation in the Roman Law) ; 

(4) By extinguishing the debt, which also 
extinguishes the right of the pledge ; 

(5) By the debt being barred by prescrip- 
tion ; 

(0) By the thing perishing; ’ 

(7) By any act of the pledgee which amounts 
to a release or waiver of the jiledge. — Stoi'y on 
BaihnentSy c. v. 

Pawnage, or Pannage. See Pannage. 

Pawnbroker, one who lends money on goods 
which he receives upon pledge. 

liy the Pawnbrokers’ Act, 31) & 40 Geo. HI. 
c. 91) (amended by 1) & 10 Viet. c. 98; 19 & 
20 Viet. c. 27 ; 22 & 23 Viet. c. 14; and 23 
Viet. c. 2i), it is enacted (inter alia), that any 
person suspecting his godds to have been un- 
lawfully pawned, a;id satisfying a justice of the 
peace that there is probaljle ground for that 
suspicion, may obtain a warrant for searching 
the liousc of the person supposed to have taken 
them in pawn, and if on such search they shall 
be found, and the jiroperty of the claimant 
proved he shall be entitled to have them re- 
stored. See 1 Jac. I. c. 21. 

Pawnee, the ])eison with whom a pawn is 
deposited. See Pawn. 

Pawner, or Pawnor, the person depositing a 
pawn. See Pawn. 

Pax regis, the king’s peace or verge of the 
eourt. 

Payee, one to whom a bill of exchange or 
promissory note is made payable. 

Payment. The paymenj;.f of money be- 
fore the day appointed is in law payment 
at the day ; for it winnot, in presumption of law, 
1)0 any prejudice to him to whom the payment 
is made to have his money before the time ; 
and it appears, by the party’s receipt of it, 
that it is for his own advantage to receive it 

then, otherwise he would not do it. 5 

llcp. 117. 

For payment of rent there are said to be four 
times : — 1st, a voluntary time, that is not satis- 
factory, and yet good to some purpose : as where 
a lessee pays his rent before the day, this gives 
seisin of the rent, and enables him to whom it is 
paid to bring his assize (now abolished) for it ; 
2nd, a time voluntary and satisfactory in some 
ca.ses : when it is paid the morning of the last 
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day, and the lessor dies before the end of tlie 
day, this is a good payment to bind the heir or 
executor, but hot the Crown ; 3rd, th^ legal, 
absolute, and satisfactoiy time, which is a con- 
venient time before the last inshint of the last 
day, and then it must be jmid ; 4tli, satisfactory 
and not voluntary, but coercive when forced, 
and recovered by suit at law. — Co, Litt. 200. 

Pa3rinent of money into court. When a 
person is satisfied that he is indebted to another, 
upon a claim for a sum certain, or capable of 
being asc^ertained by mere computation, but 
disputes the amount claimed of him, then, be- 
fore action brought, he may tender to his cre- 
ditor the sum which he admits he owes, and 
then plead the tender in bar of the action. Or, 
after action brought, the defendant may, even 
though the claim be for an unliquidated amount, 
apply to a judge to stay the proceedings, upon 
Ijayment of the sum which he admits to be re- 
coverable, and for a rule to show cause why, 
upon default of plaintiff’s accepting it, he should 
not pay to defendant the costs subsequent to 
the application, if the plaintiff afterwards accept 
that sum in satisfaction. Or, after action brought, 
and after, or in some cases before, the de- 
claration, he may pay that sum into court and 
plead the payment of it, and let the plain- 
tiff afterwards proefeed in the action at his 
peril. • ^ 

By the C. L. P. A. 1852, s. 70, it shall bo 
lawfvd for the defendant in all actions (except 
for assault and battery, false imprisonment, 
libel, slander, malicious arrest or prosecution, 
or debauching of the plaintifT s daughter or 
servant), and, by leave of the court or a judge, 
upon such terms as they or he may think fit, 
for one or more of several defendants to pay 
into court a sum of money by way of compen- 
sation or amends. 

The 6 & 7 Viet. c. 96, enables money to be 
paid into court in actions of libel. See Libel. 

In actions against mail-coach contractors, 
stage-coach proprietors, or common carriers, 
for the loss of or injury to goods, the defendants 
may pay moncy^nto court, as of course. — 1 
Wm. IV. c. 68 ; and so under the Railway and 
Canal Traffic Act, with leave of a judge or the 
court. — R. 7, 31st January, 1855. 

In actions against justices of the peace, or 
against officers of the excise or customs, for any 
thing done by them in the execution of their 
respective offices, if they have not made a ten- 
der, or if they conceive the amends tendered to 
be insufficient, they may pay into court such 
sum of money as they shall think fit. 

If there be two or more counts in a declara- 
tion, the defendant may pay money into court 
upon one of them, and plead it as in other cases. 
Where there are several counts for several 
causes of action, or several breaches are assigned 
in covenant, jtoe defendant may plead payment 


into court of one entire sum, in satisfaction of 
all the counts or breaches. If a defendant find 
that he has not paid in a sufficient sum, he will 
generally be allowed to amend his plea and pay 
in a further sum, on payment of costs and other 
reasonable terms. 

No rule or judge’s order to pay money into 
court ‘fehall be necessary, except in the case of 
one or more of several defendants, but the 
money shall be paid to the proper officer of each 
court, who shall give a receipt for the amount 
in the margin of the plea, and the said sum 
shall be paid out to the plaintiff or to his at- 
torney, upon a written authority from the 
plaintiff, on demand. — C. L. P. A. 1852, 
s. 72. 

When money is paid into court, such pay- 
ment shall be pleaded in all cases, as near as 
may be, in the form given by the act, mutatis 
mutandis (s. 71). 

The plaintiff after the delivery of a plea of 
payment of money into court, shall be at liberty 
to reply to the same by accepting the sum so 
paid into court in fiSll satisfaction and discharge 
of the cause of action in respect of which it has 
been paid in, and he shall be at liberty in that 
case to tax his costs of suit, and in case of non- 
payment thereof in forty-eight hours, to sign 
judgment for his costs of suit so taxed ; or the 
plaintiff may rcqfty that the sum paid into court 
is not enough to siitisfy the claim of the plaintiff 
in respect of the matter to which the plea is 
pleaded ; and, in the event of an issue thereon 
being found for the defendant, the defendant 
shall be entitled to judgment and his costs of 
suit (s. 73). 

No affidavit shall be necessary to verify the 
plaintiflTs signature to the wo'itten authority to 
his attorney to take money out of court, unless 

specially required by the master U. 11, H. T. 

1853. 

When money is paid into court in respect of 
any particular sum or cause of action in the 
declaration, and the plaintiff accepts the same 
in satisfaction, the plaintiff, when the costs of 
the cause of action are taxed, shall be entitled 
to the costs of the cause in respect of that part 
of his claim so sjitisfied, up to the time the 
money is so paid in and taken out, whatever 
may be the result of any issue or issues in 
respect of other causes of action ; and if the 
defendant succeeds in defeating the residue of 
the claim, he will be entitled to the costs of the 
cause in respect of such defence, commencing 
at * Instructions for Plea^ and not before.-— 
R. 12. 

When money is paid into court in several 
actions which are consolidated, and the plaintiff, 
without taxing costs, proceeds to trial on one 
and fidls, he shall be entitled to costs on the 
others up to the time of paying money into 
court. — R. 13. 
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By paying money into court on the whole of 
a special declaration, or on a special count, the 
defendant impliedly admits the contract so de- 
clared on, ^d all the breaches on which it is 
paid in, and the only remaining question to be 
determined is the amount of the damages. The 
money am never be taken out of court by the 
defendant or his representatives. — 2 Chif, Arch. 
Prac. hy Pren. 1351, et seq. 

Peace, a quiet behaviour towards the queen 
and her subjects. 

It is one of the prerogatives of the Crown to 
make war and peace. 

Peace, Bill of. This equitable remedy seeks 
repose from perpetual and useless litigation, and 
protection from a multiplicity of suits, cither by 
establishing and perpetuating a right which the 
plaintiff claims, and which, from its nature, may 
be controverted by different persons at different 
times and by different actions ; or where sepa- 
rate attempts have already been unsuccessfully 
made to ovei’throw the sjime right, and juslico 
re<juires that the plaintiff should be quieted in 
the right if it is already sufficiently established, 
or if it should be suflicientiy established under 
the direction of the court. 

This bill is usually filed where there is one 
general right to be established against a great 
number of persons ; or where one person claims 
or defends a right against many ; or where 
many claim or defend a right against one. Thus 
it is filed by a parson for tithes against his 
parishioners ; by parishioners against a parson 
to establish a modus ; by a lord of a manor 
against the tenants for an encroachment under 
color of a common right ; or by the tenants 
against the lord frn* disturbance of a common 
right ; by a |.)arty interested to establish a toll 
due by Custom ; for a right to the profits of a 
fair, there being several claimants ; by a lord 
to establish an inclosure which he has approved 
under the statute of Merton (20 Hen. III. a.d. 
1236), and which his tenants throw down, 
although sufficient common of pasture is left. 
Another class of cases to which this lull is now 
applicable is, where the plaintiff has, after re- 
peated and satisfactory ^trials, established his 
right at law, and yet is in danger of further 
litigation and obstruction to his right from new 
attempts to controvert it. Under such circum- 
stances courts of equity will interfere and grant 
a perpetual injunction to quiet the possession of 
the plaintiff, and to suppress future fruitless 
litigation. 

This bill should not merely pray special re- 
lief, as that the plaintiff may bo quieted in the 
possession till the right is tried at law, but 
should also pray relief in the premises, or a 
perpetual injunction. — Sto. Eq. Jur. c. xxii. ; 
and 1 J\/add. Ch. 231. 

Peace, Breach of the^ a violation of that quiet, 
peace and security which is guaranteed by the 


laws for the personal comfort of the subjects of 
this kingdom. 

Pe%ce, Clerk of the^ an officer who acts as 
clerk to the court of quarter sessions, and re- 
cords all their proceedings. — 7 Wm. IV. and 
1 Viet. c. 83. As to their remimeration, see 
14 & 15 Viet. c. 55, s. 9, and 18 & 19 Viet, 
c. 126, 8. 18. 

Peace, Commission of tke^ a special commis- 
sion under the Great Seal, appointing justices 
of the peace. It is one of the authorities, by 
virtue of which the judges sit ujwn circuit. — 
3 Bl. Com. 60. See Assize and J ustices. 

Peace of Ood and the Church \_pax Dei 
et ecclesuv, Lat.], that cessation which the king*s 
subjects had from trouble and suit of law be- 
tween the terms, and on Sundays and holidays. 

Peace, Justices of. See Justices. 

Peace of the Clueen [pax reginm^ Lat.}, 
that security for life and goods which the Queen 
promises to all her subjects, or others taken 
into her protection. 

Peccata contra naturam stint gravissima. — 3 
Inst. 20. — (Crimes against nature are the most 
heinous.) 

Peccatmn peccato addit qui culpcs quam facit 
patrocinia defensionis adjungit, — 5 Co. 49.— 
(He adds fault to fault who sets up a defence of 
a wrong committed by him.) 

Pecia, a ])iece or small quantity of groimd.— 
Paroch. Antiq. 240. 

Peck, a measure of two gallons. Dry 
measure. 

Peculator, a robber of the public. 

Peculatus, embezzling public money. 

Peculiar, a I)articular parish or church that 
has jurisdiction within itself, and exemption 
from that of the ordinary. There are several 
sorts : — 

( 1 ) Koyal peel il iars, whicli are the sovereign’s 
free (!haj)els, and are exempt from any jurisdic- 
tion but that of the sovereign. 

(2) Peculiars of the archbishops, exclusive of 

the bishops and archdeacons, which arose irom 
a privilege they had to enjoy jurisdiction in 
such places where their seat^ and possessions 
were. • 

(3) Peculiars of bishops, exclusive of the 
jurisdiction of the bishop of the diocese in which 
they are situate. 

(4) Peculiars of bishops in theirown dioceses, 
exclusive of archidiaconal jurisdiction. 

(5) Peculiars of deans, deans and chapters, 
prebendaries, and the like, which are jdaces 
wherein, by ancient compositions, the bishops 
have parted with their jurisdiction as ordinaries 
to these corporations. 

Peculiars, Court o/J a branch of, and annexed 
to the Court of Arches. It has a jurisdiction 
over all those parishes dispersed tlirough the 
province of Canterbury in the midst of other 
dioceses, which arc exempt fr-om the ordinary’s 
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jurisdiction, and subject to the metropolitan 
only. All ecclesiastical causes arising within 
these peculiar or exempt jurisdictions are ori- 
ginally cognizable in tliis court, from which an 
appeal lies to the Court of Arches. — 3 Step, 
Com. 441. 

Peculium, the savings of a son or slave accu- 
mulated with the father or master’s consent. — 
Civ. Laiv. 

Pecunia [fr. pecus^ Lat., cattle], properly 
money, but anciently cattle, and sometimes 
other goods as well as money. 

Pecunia dicitur a pecus, omnes enim veterum 
dh’ituv in animalibus consistebant. — Co. Pitt. 
207 . — (Money (jyecunia) is so called from cattle 
(pecus)y because all the wealth of our ancestors 
consisted in cattle.) 

Pecunia sepulci^alis, money anciently paid 
to the priest at the opening of a grave, for the 
good of the deceased’s soul. See Moutuaky. 

Pecuniary, relating to money. 

Pecuniary causes, such as arise either from 
the withholding of ecclesiastical dues, or the 
doing or neglecting to do some act relating to 
the church whereby dani.’ge accrues to the 
plaintiff, to obtain satisfaction for which he is 
permitted to institute a suit in the spiritual 
court. 

Pecuniary legacy, a testamentary gift of 
money. . 

Pedage, money given for the passing of 
foot or horse through any country. — Spelni. 

Pedigree j[fr. per and degre, Fr. — 
genealogy; lineage; account of descent. 

Pedis abscissio, cutting off a foot ; a punish- 
ment anciently inflicted instead of death, — 
Fleta., 1. 1, c. xxxviii. 

Pedis possessio, an actual po.sscssion or 
foothold. 

Pedones, foot soldiers. 

Peer, an equal ; one of the same rank. 

Peerage, the dignity of the lords, or peers 
of the realm. Sec Life peerage. 

Peeress. Women may acquire peerages by 
creation, descent, or marriage. 

The 20 Hen. yi, c. 9, declares that peeresses, 
either in their own right or by marriage, shall 
be tried before the same judicature as peers of 
the realm. This statute is said to be remark- 
able, as being the only instance of a legislative 
explanation of any part of Magna Charta. 

If a woman, noble in her own right, marry 
a commoner, she still remains noble, and shall 
be tried by her peers; but if she be only 
noble by marriage, then, by a second marriage 
with a commoner she loses her dignity : for 
as by marriage it is gained, so by marriage it is 
also lost. Yet, if a duchess-dowager marry a 
baron, she continues a duchess still : for all 
the nobility are pareSy and therefore it is no 
degradation. A woman, noble in her own 
right, or by a first marriage, marrying a com- 


moner, communicates no rank or title to her 
husband. — 1 Inst. 326. 

Peers of fees, vas.sals or ffenants of the same 
lord, who were obliged to serve*^and attend 
him in his courts, being equal in function ; 
these were termed peers of feeSy because hold- 
ing fees of the lord, or because their business 
in coiJrt was to sit and judge, under their 
lords, of disputes arising upon fees; but if 
there were too many in one lordship, the lord 
usually chose twelve, who had the title of 
peel's, by way of distinction ; whence, it is 
said, we derive our common juries and other 
peers. — Coivel. 

Peers of the realm \j}rocere.Sy Lat.], the 
nobility of the kingdom and lords of Parlia- 
ment, who are divided into dukes, marquises, 
earls, viscounts, and barons. They are called 
peers, because, although there is a distinction 
of dignity among them,. they arc equal in all 
public actions, as in their votes of Parliament, 
and trial of any nobleman. — Seldeti's Titles of 
Honor. 

Peers are created either by writ or by 
patent. The claim by prescription is founded 
upon the presumption that an ancestor of the 
claimant was creiitcd a peer by writ or patent, 
which has been lost. The ci’eation by writ, 
or the Queen’s letter, is a summons to attend 
the House of Lords, by the style and title of 
that barony which the Queen is pleased to 
confer. That by patent is a royal grant to a 
subject of any dignity or degree of peerage. 
The creation by writ is the more ancient way, 
but a man is not ennobled thereby, unless he 
actually take his seat in the House of Lords ; 
and some are of opinion, that there must be at 
least two writs of snmmons and a sitting in 
two distinct Parliaments to evidence an here- 
ditary barony ; and therefore the most usual, 
because the surest way, is to grant the dignity 
by patent, which enures to a man and his de- 
scendants, according to the limitations thereof, 
though he never himself make use of it. The 
eldest son of a j)eer is frequently called up to 
the House of Lords by writ of summons, in 
the name of his father’s barony, because in 
that case there is no danger of his children 
losing the nobility in case he never takes his 
seat, for they will succeed to their grand- 
father. 

In cases of treason and felony, a noblem.an 
is tried by his peers, but in mere misdemeanors 
he is tried, like a commoner, by jury. He 
cannot be arrested in civil cases, but he is not 
exempted from'arrest in criminal matters. A 
peer loses his nobility4)y death or attainder. — 

1 BL Com. 227. 

Peine forte et dnre {the strong and hard 
painty [peine{oT penarce), probably a corrupted 
abbreviation of prisonj . — 3 Bl. Com. 325], a 
punishment, now happily aboli.shed, by which 
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a prisoner indicted for felony was conapelled to 
put himself upon his trial. If, when arraigned, 
he stood mute, he was remanded to prison, and 
placed in a low dark chamber, and there laid 
on his back on tho bare floor naked, unless 
where decency forbade ; upon his body was 
placed as great a weight of iron as he could 
bear ; on the first day he received no* sus- 
tenance, save three morsels of the worst bread, 
and on the second day three draughts of stand- 
ing water that should be nearest to the prison- 
door, and such was alternately his daily diet 
till he died or answered. — 3 M/. Com. 327 ; 
2 Reeves., c. ix., p. 134. 

Pela, a peal, pilo, or fort. 

Peles, issues arising from or out of a thing. 

Pelfe and P^lfre, booty ; also the 2 J<-"rsonal 
effects of a felon convict. 

Peliparius, a leathersellor or skinner. 

Pellage, the custom or duty paid for skins 
of leather. 

Pellicia, a pilch or surjdice. — Spelm. 

Pellota, the ball of a foot. 

Pells, Clerk of the, an officer in the Ex- 
chequer, whO' enters every seller’s bill on the 
parchment- rolls, the roll of recei 2 )ts, and the 
roll of disbursements. 

Pelt-wool, the wool pulled off the skin or 
pelt of deiul sheep. 

Pembrokeshire, originally a county jmlatinc, 
but dispalatinated in the reign of Henry VJH, 

Pen, a high mount.ain. 

Penal laws, those laws which prohibit an 
act, and imijose a penalty for the commission of 
it. They arc of three kinds : pmna pecuniaria, 
pmna corporalis, and imuia exilii . — 2 Cro. Jac. 
415. 

Penal servitude, a punishment which has 
superseded transportation. See 16 & 17 Viet. 
c. 92, and .20 & 21 Viet. c. 3. 

Penal statutes, those which impose penalties 
or punishments for an offence committed. As 
to the Crown’s power of remitting tliese j^enal- 
ties, see 22 Viet. c. 32. 

Penal statutes, Actions on. The penalties 
or forfeitures under these statutes arc gene- 
rally made recoverable by the Crown, or the 
party aggrieved, or a co^mmon informer, as the 
case may be. 

This remedy is generally designated a penal 
action ; or where one part of the forfeiture is 
given to the Crown and the other part to the 
informer, a popular or qui tarn action. 

Penalty, where a certain gross sum of money 
is reserved on an agreement to be paid in case 
of the non-performance of such agreement, it 
is generally to be considered a^ a penalty, the 
legal operation of which is, not to create a for- 
feiture of that entire sum, but only to cover 
the actual damages occasioned by the breach 
of contract. Wherever the payment of a small 
sum is secured by the payment of a much 
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larger sum, it must be considered as a penalty, 
and calling a sum liquidated damages will not 
change its character ^ a penalty, if upon the 
true construction of the instrument, it must 
be deemed to be a penalty. 

A general principle adopted in equity is, 
that wherever a penalty is inserted merely to 
secure the performance or enjoyment of a col- 
lateral object, the latter is considered as the 
principal intent of the instrument, and tho 
penalty is deemed only as accessory ; and 
therelbrc, as intended only to secure the due 
perforrmuice thereof, or the damage really in- 
curred by the non-performance. In every* 
such case, tho true test by which to ascertain 
whether relief can or cannot be had in equity, 
is. to consider whether compensation can be 
made or not. If it caifliot be made, then the 
courts of o(juity will not interfere; if it can 
be made, then, if the penalty is to secure the 
mere payment of money, courts of equity will 
relieve the 2 )arty upon paying the principal 
and interest. If it is to 86010*6 the performance 
of some collateral act or. undertaking, then 
courts of equity will retain, the bill, and will 
direct an issue quantum damnijicatus ; and 
wlien the amount of damages is ascertained 
by a jury upon the trial of such an issue, they 
will grant relief upon tha payment of such 
damages. But see 21 & 2^ Viet. c. 27. 

Courts of esquity will not interfere in cases 
of liquidated damages, but will deem the parties 
entitled to fix their own measure of damages. 

Courts ol’ equity will decree to the obligee 
of a bond interest beyond the penalty, wherever 
tlie obligor has unreasonably deprived him of 
his power to enfoi‘ce it until it is no longer 
adequate to secure his rigl\ts. — 2 Story's Eq. 
Jurisp. 497. See LiQUiDAfVii) Damages. 

Penance [fr. pmaitentiay,Xtat.~\, an ecclesias- 
tical puni.shmcnt ii.sed in the discipline of the 
church, which affects the body of the penitent, 
by which he is obliged to givQ a public satis- 
faction to the church, for the scandal he has 
given by his evil example. So in the primiUve 
times, he was to give testimony of his re- 
formation l)efore he was re-admitted into the 
Christian society. In the case of incontinence, 
the offender is usually enjoined to do a public 
penance in the parish church, bareheaded and 
barefooted, in a white sheet, and to make open 
profb.ssion of his crime in a prescribed form of 
words, which is augmented or moderated ac- 
cording to the quality of the offence and the 
discretion of the judge. So in smaller faults 
and sciiudals, a public satisfaction or penance, 
as tho judge shall decree, is to be made b^bre 
the minister, churchwardens, or some of the 
parishioners, respect being had to the quality 
of the offence and circumstances of the flict ; 
as in case of defomation pr laying violent 
hands on a clerk, or the like. And as thesie 
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censures may be moderated by the judge’s dis- 
cretion, according to the nature of the ofience, 
so also they may be totally altered by a com- 
mutation of penance ; and this has been tlie 
ancient privilege of the ecclesiasticiil judge to 
admit that an oblation of a sum of money for 
pious uses shall be accepted in satisfaction of 
public penance. But j)enance must be first 
enjoined before there can he a commutation ; 
or otherwise it is a commutation lor nothing. — 
Godolph. Repert. Camn^ app. 18. 

Pendente lite (jlnring litigation). 

Administration pendente lite is sometimes 
granted when a suit is commenced in the Pro- 
bate Court touching the validity of a will. 

An injunction will be granted to restrain a 
party from making vexatious alienations of 
real property pendente*lite. 

Pendente lite, Alimony. See Alimony. 

Pendente lite nihil innovetur. — Co. Litt. 344. 
(During a litigation notliing new should be 
introduced.) 

Pendentes, ungathered fruits. — Civ. Law. 

Peneraxius, an ensign-bearer. 

Penitentiary-houses, pi Isons where criminals 
are confined to hard labor,— .-1 9 Geo. III. c, 74. 

Pennyweight, twenty -four grains. 

Penon, a standard, banner, or ensign carried 
in war. « 

Pensam, the full weight of twelve ounces. 

Pension, an allowance made to anyone 
without an equivalent. See 1 & 2 Viet. c. 2. 

The duty upon qffices and pensions is a 
branch of the Crown’s extraordinary revenue. 
It consists in an annual pftyrnent (over and 
irtbove all other duties) out of all salaries, fees, 
and perquisites of offices and pensions, payable 
by the Crown, exceeding the value of 100/. 
per annum. — 31 Geo. II. c. 22; 49 Geo. III. 
c. 29 1 & 2 Viet. c. 2 ; and 2 & S Viet, 
c. 94.. • 

By .;6 Anne, c. 7, and 1 Goo. L st, 2, c. 56^ 
no person having a pension under the Crown 
during pleasure, or for any term of years, is 
cafJable of beiiig elected or sitting in the House 
of Commons. ^^But see 22 & 23 Viet. c. 5. 

Taking a pension from any foreign prince., 
without the consent of the Crown, is an offence 
against the government, and punishable by 
fine and imprisonment. 

PeuBion of chniches^ certain sums of money 
paid to clergymen in lieu of tithes. 

A spiritual person may sue in the spiritual 
court for a pension originally granted and con- 
firmed by the ordinary; but where it is granted 
by a temporal person to a clerk, he cannot ; as 
if one grant an annuity to a parson, he must 
sue for it in the temporal courts.— -Gro. Pltz. 
675. 

Pension of the Inns of Court, an annual 
payment made by each member to the houses. 
A^, that which in the two Temples is called a 


parliament, and in Lincoln’s Inn a council, is, in 
Gray’s Inn, termed a pension, being an assem- 
bly of the members, usually to consult upon 
the affairs of the society. 

Pensioner, one wlio is supported by an al- 
lowance at the will of anotlier ; a dependant ; 
he who receives an annuity from government 
with(9ut filling any ofiice. 

Also, a band of gentlemen who attend as a 
guard on the royal person. It was instituted 
A.D. 1539; ' each gentleman has an allowance 
of 150/. per annwn^ and two horses. I'liis 
band is inow called the Honorable Body of 
Gentlemcn-at-Arms. 

Pension-writ, a process issued against a 
member of an irm of court, when he is in 
arrear for pensions, commons, or other duties, 
&c. 

Pentecostals, pious oblations made at the 
feast of Pentecost by parishioners to their 
priests ; and sometimes by inferior churches 
or parishes to the principal mother-church. 
They are also called Whitsun -farthings. 

Pentonville Prison, a place wliich is pro- 
vided for the .confinement of male convicts 
under sentemee or order of penal servitude, 
until they shall be otherwise disj^xsed of. It 
is under the superintendence of ‘ The Directors 
of Convict Prisons ; ’ and power is conferred 
on them to hold meetings, and make rules 
subject to the approbation of a principal secre- 
tary of state, and witli the like approbation to 
appoint officers, consisting of a governor, 
chaplain, medical officer, and such others as 
may be found nccesstiry. The directors must, 
from time to time, appoint one or more of 
themselves to visit the prison during the inter- 
val between their meelings, and, if they think 
fit, may delegate power to such visitors to 
make orders in cases of pressing emergency. 
I'liey must make annual re2X)rts to the Secre- 
tary of State as to all matters relating to the 
prison, its discipline and management, which 
reports are laid l>efore Parliament. — 5 & 6 
Viet. c. 29 ; 13 & 14 Viet. c. 39 ; 16 & 17 
Viet. c. 99, s. 6; and 20 & 21 Viet. c. 3, s. 3. 

Peon, a footman, a soldier, an inferior officer, 
a servant employed in the business of the re ' 
venue, f)olice, or judicature. — Indian. 

People [^jHuple^ Fr. ; populo^ It. ; pueblo, 
Sp. ; Ir. populus, Lat.j, the many, the multi- 
tude, the inhabitants of a nation, state, town, 
&c. ; the commonalty or common folk, as dis- 
tinguished from the higher classes ; men ; indi- 
viduals. — Richard. Diet. 

Per and Post, To come in the per is to 
claim by or through the pei'son last entitled to 
an estate as the heirs or assigns of the grantee; 
to come in in the poet is to claim by a para- 
mount and prior title, as the lord by escheat. 

Perambulation, a travelling through or 
over. 
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’ Perambulation of parishes is to be made by 
tlie minister, churchwardens, and parishionci's, 
l>y geing romid them once a-year> in or about 
Ascension week ; and the parishioners may well 
justify going over any man’s land in their 
])eniinbuIation, according to usage, and it is 

siiid may abate all nuisjuicea in their way 

Cro. KHz. 441. Manors are also perambutated. 
Wheat. Com. Pr. 234. 

Ferambulatione facienda, a writ which lay 
where any encroachments lifwl been made by a 
neighbouring lord, &c. to the sheriff to peram- 
bulate or settle the bounds. Equity grants 
commissions to perambulate. 

Actions upon writs of perambulation were 
authorized in Scotland, by the Act 1597, c. 79, 
to settle the bounds of disputed proj>erties ad- 
joining each other, 

Perang’aria. See Angaria. 

Perea, a perch of land, 16^ feet. 

Per capita {through one's own right'). 

Percaptura, a place in a river properly 
banked for the better preserving and taking 
of fish. 

Perch, a measure of land, consisting of five 
yards and a half of the standard measure. — 
5 Geo. IV. c. 74. 

Per, Cui, and Post, writs ©f entry, which are 
abolished. 

Perdings, men of no substance. 

Perdonatio utlagarise, a jmrdon for a man 
who, for contempt in not yielding obedience to 
the process of a court, is outhiAvcd, and after- , 
wards of his own accord surrenders. — Reg. 
Orig. 28. 

Perduellio, treason. — Ciw. Laiv. 

Pereat anus ne pereant omnes . — (Let one 
peri.sh lest all j^erish.) 

Peregrini, foreigners commorant or sojourn- 
ing in Korne. — Civ. Law. 

Peremption, a nonsuit, also a quashing or 
killing. 

Peremptory [fr. perimoy Lat., to cut offj, 
final and determinate. 

Peremptory challenge, an arbitrary species 
of challenge to a certain number of jurors, 
without showing any cause. 

This privilege is granted to a prisoner in 
criminal cases, but denied to the Crown by 6 
(leo. IV. c. 50. In treason a prisoner <»in 
challenge without cause thirty -five jurors, and 
in felony twenty. — 7 & 8 Geo. IV. c. 28, s. 3. 

Peremptory day, a precise time when certain 
business by rule of court ought to be spoken to ; 
but if it cannot be spoken to, then the court, 
at the prayer of the party concerned, will give 
a further day without prejudice to him. 

Peremptory mandamus, a second manda^ 
muSy which issues where the return which has 
been made to the first writ is found either 
insufficient in law or false in fact. To this 
writ no other return will be admitted but a 


certificate of perfect obedience and duo execu- 
tion. See Mandamus. 

Peremptory order for time to plead. A 
further time to plead is after such an order 
usually refused. But see 1 Chit, Arch. Prac. 
hy Pren. 250. 

Peremptory pleas, or Pleas in bar, those 
which are founded on some matter tending to 
impeach the right of action. ' , 

Peremptory rule. Formerly a defendant, if 
he wished a plaintiff to declare, obtained from 
one of the masters, upon counsel’s signature, a 
])eremptory rule to declare within a ceiinin 
time, which rule was absolute in the first in- 
stance. It pre>*ented a plaintiff from taking 
out more rules for time to declare. If the 
plaintiff did not declare within the time so 
limited, the defendant might, after a four-day 
written demand of declaration, have signed 
judgment of non pros. — H. II. 2 Wm. IV. 
c. 39. This is abolished by C. L. P. A. 1862, 
s, 53, and a four-day notice substituted. 

Peremptory undertaking. The court, as a 
matter of indulgence, will, in some cases, set 
aside a judgment for not proceeding to trial, 
upon payment of costs, and a i)eremptory under- 
taking to try at the next sittings or assizes, es- 
pecially where the plaintiff has been delayed 
on account of his witnesses* or the like. 

Peremptory writ, a class of original writs. 

Perfect trust, an executed trust. See Exe- 

CUT1:D TJtUST. 

Perfectum est cui nihil deest secundum sues 
perfectionis vel naturm modum. — Hob. 151.— 
(Tliat is perfect which- wants nothing, accord- 
ing to the measure of its perfection or naturdl^ 

Pei'iculosum est res novas innsitatas induesre, 
Co. Liu. 379. — (It is dangerous to introduce 
new and unusual things.) 

Periculosmn cxisthno quod, bonorum virorum 
non covipi'ohatur exemplo. — 9 Co, 97.Jk(I think 
that dangerous which is not warranted by the 
example of good men.) 

Periculum ret venditcBy nondum traditce est 
emptoris. — (The risk of a thing sold, and not 
yet delivered, is the purchaser’ll.) 

Perils of the Sea. • They are strictly the 
natural accidents peculiar to the water, but 
the law has extended this phrase to compre- 
hend events not attributable to natural causes, 
as captures by pirates, and losses by collision, 
where no blame is attachable to either ship, 
or at all events to the injured ship. The word 
perily like pericuhmty Lat., from which it is de- 
rived, is in itself ambiguous, and sometimes 
denotes the risk of inevitable mischance, and 
sometimes the danger arising from the want of 
due circumspection. — Jones on BailmentSy 9,8. 

Perinde valere, a dispensation granted to a 
clerk, who, bein^ defective in capacity for a 
benefice or other ecclesiastical fimetion, is de 
facto admitted to it. — Gibs. 87. 
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Perindinare, to stay, remain, or abide in a 
place. • 

Periphrasis, eircnmlociition ; use of many 
words to express the sense of one. , 

Perjuri sunt qui servatis verbis juramenti 
decipiunt aures eoruin qui accijyiunt, — 3 Inst* 
16G. — (They are perjured, -who, preserving 
the words of an oath, deceive the cars of those 
yha receive it.) 

Perjury, an ofTence against public justice, 
being a (a-ime committed when a lawful oath 
is administered by any that has authority, to 
any ])ers«)n in any judicial proceetiing, who 
swears absf)lute]y and falsely in a matter ^na- 
terial to the issue and cause in question ; 
also a hilse oath taken in certain eases, al- 
though not in judicial proceedings, is deerni'd 
to amount to perjury, iwid is visiU^d by the 
same penalties. 

A mere voluntary -oath, tlwit is, an oatli Jid- 
ministered in a case for which the law has not 
provided, is not one on whi<*h perjury can be 
assigned ; for as such a procee<ling is not re- 
quired, so neither is it protected by the law. 
But vohmtary oaths are now proliibited by 5 
& G Wm. IV. c. 62, which provides that a 
certain form of declaration may be substituted 
for them, and .that any i)arty falsely making 
such declaration Shall be guilty of a misde- 
meanor. ♦ 

It is necessary, in order to constitute the 
offence of perjury; — 

(1) That the false oath be taken wilfully, 
i. e. with some degree of deliberation, and uudo 
anirno. It must also be positive and absolute, 
#5t merely owing to surprise or inadvertency, 
or a mistake of the true state of the question. 

(2) The oath must be taken either in a ju- 
dicial proceeding, or in some other public 
proceeding of the like nature, except in cer- 
tain .eas<fi expressly provided for by statute. 

(3) Jt must be taken before persons lawfully 
authorized to administer it. 

(4) It must bo taken by a person sworn to 
depose the truth. 

(5) It is not material whether the thing 
eworn be true or false,’ or whether the penson 
who swears it in truth knows nothing of it, if 
he takes a false oath tliat he knows it to be 
true. 

( 6) It must be taken absolutely and directly, 
therefore if a man only swears as he think.s, 
remembers, or believes, he is not guilty of per- 
jury ; but, if he swears that he believes a fact 
to be true, which he knows to be false, he is 
guilty of perjury. 

(7) The thing sworn ought to be in some 
way material, for if it be wholly foreign to the 
ptirpose or immaterial, and neither pertinent to 
the matter - question nor tftiding to aggra- 
vate or ex^nuate the damages, nor likely to 
induce the jury to give credit to the substan- 


tial part of the evidence, it cannot amount to 
perjury, .bocause it is wholly insignificant. 

(8) It is not material whetlier the false oath 
were credited or not., or whether the party in 
whose prejudice it was taken was in the event 
damaged by it, for the prosecution is not 
grounded on the damage to the party, but on 
the abuse of public justice. 

Subornation of* perjury is the offence of pro- 
curing another to take such a false oath as 
constitutes perjury in tlie princi|)al. 

In prosecutions for perjury there can he no 
conviction except on the oath of two witnesses, 
though it will be sufficient that the perjury be 
directly proved by one witnass, and cbrioboia- 
tive evidence on some particular point be given 
by another; and where the alleged perjury 
consi.sts in the defendant’s having contradicted 
what he himself swore on a former occasion, 
the testimony of a single witness in support of 
the defendant’s own original statement will 
support a conviction. By 23 Geo. TI. c. 11, 
any judge of assize, while tlie, court is sitting, 
or within twenty-four hours after, is empowered 
to direct a witness to be prosecuted for per- 
jury ; and it is provided that in an indictment 
for perjury or subornation, it shall he 8uffici<'ut 
to set foi'th tlie snhstonce of the offence. 8ee 
14 15 Viet. c. 100, s. 9. 

Perjury and suboi-nation of perjury arc both 
misdememiors, and tluur punishment at com- 
mon law is by fine and imprisonment. But 
tile following statutes have enacted additional 
jmnislimeuts. By 5 Eliz. c. 9 (made perpel ua.1 
by 29 Eliz. c. 5, s. 2, and 21 Jac. 1. c. 28, 
s. 8), the oflendor, if indicted for perjury, may 
be imprisoned for six months and fined 20/., 
and if indicted for subornation may be fined 
40/., and in default of paynient imprisoned for 
six months. By 2 Geo. II. c. 25, s. 2, he may 
be sent to the house of correction with hard 
labor for seven years ; or be sentenced to penal 
servitude for not more than seven, nor less 
than thi ce years (IG & 17 Viet. c. 99, and 20 
<fc 21 Viet. c. 3). And by 3 Geo. IV. c. 114, 
the offender may be sentenced to imprisonment 
with hard labor, for any term for which he 
may be lawfully imprisoned, either in addition 
to or in lieu of any other punishment. 

The following statutes relate to perjury in 
particular eases : government annuities, 48 
Geo. III. c, 142, ss. 4, 20 ; 52 Geo. III. c. 129, 
ss. 2, 7 ; exchequer bills, 51 Geo. III. c. 15, 
ss. 9, 10 ; stamps, 55 Geo. III. c. 184, ss. 52, 53 ; 
customs, 3 & 4 Wm. IV. c. 51, ss. 28, 29 ; 
excise, 7 & 8 Geo. IV. c. 53, ss. 29, 30, 31 ; 
naval stores, 39 & 40 Geo. III. c. 89, s. 3C ; 
quarantine, 6 Geo. IV. c. 78, s. 29 ; pilotage, 

6 Geo. IV. c. 125, s. 80 ; vessels carrying pas- 
sengers, 43 Geo. III. c. 56, s. 20 ; bankrupts, 
12 & 13 Viet. c. 106, s. 254 ; insolvents, 7 
Geo. IV. c. 57, s. 71; 1 & 2 Viet. c. 110, 
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s. 100; registry acts, 2 & 3 Anne, c. 4, ss. 18, 
19; inclosure act, 41 Geo. 111. c. 109, s. 43; 
elections, 2 W'm. IV. c. 45, s. 58 ; 5 ife 6 Wm. 
IV. c. 76, s. 34; 20 Viet. c. 29, s. 7 ; naval 
and military pay, &c., 11 Geo. IV. and 1 Wm. 
IV. c. 20, ss. 85, 86 ; 7 Geo. IV. c. 78, s. 29 ; 
slave trade, 5 & 6 Viet. e. 42, s. 7 ; oaths sworn 
abroad, 6 Geo. IV. c. 87 ; 18 & 19 Viet. c. 42 ; 
Court of Probate,. 20- 21 Viet. c. 77, s. 27 ; 

and 21 & 22 Viet. C; 95, s. 34; Court for 
Divorce and Matrimonial Causes, 20 & 21 
Viet. c. 85, 8. 50; and 21 & 22 Viet. c. 108, 
s. 23 ; parliamentary committee, 21 & 22 Viet, 
c. 78, s. 3. 

By the 22 & 23 Viet. c. 17, a. 1, no indict- 
ment for perjury, subornation of perjury, &c., is 
to be presented to or found by any grand jury, 
unless the person presenting it has been bouud 
by recognizance to j)i'esecute or give evidence 
against the accused, or unless the accused has 
been committed to or detained in custody, or 
bound by recognizance to appear and answer 
to the indictment, or unless the indictment be 
preferred by the direction or with' the consent, 
in writing, of a judge of one of the superior 
courts, or of tlie attorney or solicitor-general, 
or by the direction of any court, judge, or public 
functionary authorized by the 14 (fe 15 Viet, 
c. 100, so to direct. 

II' perjury be coimnittod in a spiritual cause, 
the spiritual judge has authority to inflict ca- 
nonical punishment, and prohibition will >iot 
go. But the judge cannot jninish pro salute 
animo! ; and the party grieved by such perjury 
must recover his damages at the common law. 

In Scotland the punishment of perjury is 
directed by statute, the last of which, 1555, 
c. 47, declares perjury to be punishable by 
confiscation of movables, piercing the tongue, 
and infamy ; to which the judge, in aggravated 
cases, may add any other jienalty that the case 
seems to require. By the same act, suboi-na- 
tion of perjury is punishable as perjury. I8ec 
Hose. Grim. Kvid. 

Perkins, the author of the 'projltahle book 
on the learning of conveyanoing ; as valuable 
a performance as any, perhaps, of the reign of 
Henry VIII. This was first printed in 1532, 
with the following title : ‘ Incipit perutilis 
Tractatus Magistri Jo. Perkins Interioris Tcm- 
pli Socii, &c.’ This book is in French. — 4 
Meeves, c. xxx., p. 120. 

Permanent Building Society, a building 
society without limit as to the time within 
which the object for which it was formed is to 
be accomplished. Building societies were ori- 
ginally formed on what is called the tcinni- 
nating system, i. e. the members composing 
them made periodical payments, so as to insure 
the realisation within a given period of the 
shares of eacb of the members, and at the ex- 
piration of such period, the object of tbe society 


having been attained| it ceased to* exist. In 
terminating society, a member who joins it 
after its formation, in adc^tion to payments, 
foiling due subsequently, is obliged to pay an 
amoiint equal to that which has been previously 
paid by each original member. In permanent 
societies an inve.ster or borrower is able to enter 
at any time without any extra payment, and: 
witli the same advantages as original members., 
The most striking advantage of a permanent 
society over a terminating one, that which doublK 
less first gave ri.se to the change, is the total. 
ab.sence of any difficulty respecting the * back 
payments.'' Another important advantage whichi 
permanent societies possess is, that there is 
much less need in them to have the inyestera 
and borrowers at all times dk nearly as possible 
blUanced in amount, and the ballot rule is less, 
likely tf> come into oj)eration. Another ad- 
vantage i.s, that investors and borrowers know* 
the exact periods for which their subscriptiona 
are to be paid ; and investers may withdraw 
from time to time, with lcs.s probability of injuiy 
to the society ; bccau.se the calculations on, 
which it is founded are less likely to be inter-i 
fered with. Then, again, the borrower has the 
privilege of choosing the period over which he 
will sj)read his rej)ayments, or subscriptions ; 
— cither five, seven, ten, twelve, or fourteen 
years. He can, thercfoi^, make his arrange- 
ments witli much greater pT:eci.sion, according 
to his anticipated income, aqd various other 
circumstances, of which he alpne can form a 
correct judgment. The Permanent Societies 
may adopt the system of borrowing money to 
lend again to their members to much greadlr 
advantage than those which are not permanent. 

A Permanent Society, as it grows older, year 
by year, will create increased confidence, if it 
be founded on correct and safe principles, and 
every year its members of both clasdbs will bq 
likely to increase. — Stone's Build. Soc. 14. See 
Tkj.’Minatinu Builoinu Socikties. ’ 

Permissions, negations of law, arising either 
from the law’s .silence, or its express declara- 
tion. — Ruth. Nat. Law,, b. 1, c* i. 

Permissive use, a^j^assive u.se which was 
resorted to before the Statute of Uses, in order 
to avoid a harsh law, as that of mortmain or a 
feudal forfeiture ; it was a mere invention in 
order to evade the law by secrecy, as a convey- 
ance to A. to the use of B. A. simply held 
the possession, and B. enjoyed the profits of the 
estate, 

Permissive waste, the neglect of necessary 
repairs. See WoodfalVs Land. ^ Ten. 481. . 

Permit, a license or instrument granted by 
the officers of excise, certifying that the excise 
duties on certain goods have been paid, and 
permitting their removal from some specified 
place to another. The acts relative to permits 
were consolidated by the 2 Wm. IV. c. 16. 
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The commissioners of excise provide moulds or 
frames for making the paper used in the print- 
ing of permits, which lias the water-mark, 

‘ Excise Office,’ visible in its substance ; and 
the counterfeiting of such frames or paper, 
or the possession of the latter without 
being able satisfactorily to account for it, are 
felonies, punishable by transportation. Permits 
are not delivered except on the receipt of ‘ re- 
quest-notes ’ specifying the places from and to 
which the gcxxls are to be conveyed. A penalty 
of 500/. is imposed on all persons coun- 
terfeiting ‘ request-notes,’ or fraudulently pro- 
curing or misapplying permits ; and all goods 
for the removal of which permits are necesstiry, 
if they be removed without them, are to be 
forfeited, and the* various parties engaged in 
their removal are each to be amerced in* a 
penalty of 200/. It is needless to dwell on the 
extreme inconvenience that would result from 
such regulations were permits in extensive use. 
But such is not the case ; and they are not 
wholly dispensed with, except in the case of a 
very few articles. — McCnlL Conim. Diet. See 
Customs. 

Permutatioiie, &c., a writ to an ordinary, 
commanding him to .admit a clerk to a benefice 
upon exchange made with anotlier. — Meg. Orig. 
307. 

Permutation or Barter, the exchange of one 
movable subject for another. 

Per my et per tout {hy the half and the 
whole?). 

Pernancy [fr. prendre., Fr., to take], the 
taking or receiving of anything. 

Pernor, he who receives the profits of lands, 
&c. 

Per pais {hy the country ^ i. e. a jury). 

Perpars, a part of the inheritance. 

Peipetua lex eet^ nullam legem humanam ac 
positivavt perpetuam esse ; et clausula qnce ah~ 
rogatipTfiem excludit^ ah initio non valet. — Macon. 
(It ip an everlasting law, that no positive and 
human law shall be perpetual; and a clause 
which excludes abrogation is not good from its 
commencement)) 

Perpetual curate, alninister in holy orders, 
who is charged with the permanent care of 
a parochial church, which, although an ap- 
propriation, has no endowed vicar. He is 
entitled to emolument for his services. 

By 1 & 2 Wm. IV. c. 38, churches or cha- 
pels built and endowed by particular indi- 
viduals, shall have districts assigned to them, 
and be deemed perpetual curacies, and the 
right of nomination thereto shall be vested in 
the person so building and endowing. 

Perpetnatiiig tes&nony. When evidence 
is likely to be irrecoverably lost, by reason of 
a witness being old, or infirm, or going abroad 
befwe the mattmr to which it relates can be 
. judicially investigated, equity will, by antici- 


pation, presence and perpetuate such evident e 
in order to prevent a failure of justice. Also 
any person who would become entitled, upon 
the happening of any future event, to ajiy 
honor, title, dignity, or office, or to any estate 
or interest in any property, real or personal, 
the right or claim to which cannot by him be 
brought to trial before the happening of such 
future event, may obtain the perpetuation of 
any testimony which may be material for estab- 
lishing such claim or right ; but the attorney- 
general must be joined should the Crown be 
interested (5 & 6 Viet. c. 69). 

This jurisdiction emanates from the anxiety 
of equity to ward off litigation, where there is 
a chance of its being oppressively exercised ; 
and it is administered by preserving the evi- 
dence cither in maintenance of an unpossessed 
legal right, or where it is anticipated that an 
adversary with an apparent right is only post- 
poning his attack against the lawful possessor, 
until the death of witnesses who can give rna- 
tcirial evidence in resistance to his coJouraljle 
claim. A common case under this jurisdiction 
is that of a devisee establishing the will under 
which he claims, against the heir-at-law who is 
inclined to* dispute its validity, by compelling 
him to litigate the question at once or not at 
all, and by perpetuating, at the same time, the 
evidence of the attesting witnesses in mainte- 
nance of the devise. It is not necessary that 
the devise should be coupled with a trust. 
Bead Boyse v. Mosshorough^ 2 Kq. Mep. 675 
(1854). 

I his object is accomplished by filing a bill, 
the nature of wdiich is an original bill, not 
praying relief. The bill should set forth the 
matter and facts as to which the plaintiff is 
desirous of preserving evidence ; his interest, 
which may be endangered should the testimony 
in support of it be lost ; the defendant’s title, 
or pretended tide, or interest, by which he 
claims to contest the plaintifi’’s title in the sub- 
^ ject of the proposed testimony ; and the ground 
of necessity for perpetuating the testimony, as 
that the facts to which the testimony of the 
witnesses proposed to be examined relate, can- 
not yet be judicially investigated, or, if they 
can be so investigated, that the right of inves- 
tigation belongs exclusively to the defendant ; 
or, that the defendant has interposed some im- 
pediment (such as an injunction) to an imme- 
diate trial of the right in the action at law, so 
that, before the investigation can take place, 
the evidence of a material witness is likely to 
be lost by his death or absence abroad. In the 
former case, the bill should allege that the 
plaintiff is in possession of the j)roperty or the 
right, without any disturbance by the opposite 
party upon which an action -at-law can be 
founded. In the latter case, the bill must 
allege the specific facts upon which the plaintiff 
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reetH his ciise ; and also that tlie witnesses are 
old, or infirm, or in ill health, and not likely 
to live ; or that he has no present right to 
maintain an action, as if he have a title in 
remainder or reversion expectant on a present 
existing estate for life» Without such allega- 
tions the bill will be clearly demurrable ; since, 
if the subject-matter be capable of being imme- 
diately investigated, there is no ground to per- 
petuate the testimony ; as it will be laches or 
negligence not at once to try the right. The 
bill should pray leave to examine the witnesses 
touching the matter stated, to the end that their 
testimony may be preserved and j^erpetuated. 

An affidavit of the materialily ol’ the wit- 
nesses, and the circumstances by means of 
which the testimony may be lost, must be 
annexed to the bill. 

The bill, not praying relief, is never brought 
to a hearing. If the defendant do not answer 
the bill, the court will order the witnesses to 
be examined ; but if he do, then, after issue 
joined, an application is made to the court to 
grant the prayer of the bill, and the suit ter- 
minates with the examination of the witnesses. 
The defendant can also, in this suit, examine 
any of his own witnesses, whose testimony he 
is desirous of preserving. 

The suit being ended, the defendant is en- 
titled to his costs, which he may obtiiin by 
motion as of course, upon the simple allegation 
that he did not examine any witnesses, lor his 
examination of witnesses will disentitle him to 
his costs. A defendant to a bill of discovery, 
and to perpetuate the testimony of witnesses, is 
entitled to his costs of the discovery, although 
he have examined witnesses in chief . — Skrine 
v. Powell., 15 Sim. 81 (1845). 

Should the plaintiff, after the defendant’s 
answer, neglect to proceed, the defendant may 
serve him with a notice that he intends to move 
the court that the plaintiff file a replication 
forthwith (should he not have already replied), 
and proceed to the examination of his witnesses, 
and procure such examination to be completed 
on or before a certain day ; and that in default 
thereof, that he may pay to the defendant his 
taxed costs of the suit. 

The court will not permit the depositions to 
be made use of in evidence, ejccept to support 
a suit or action ; and then only after the death 
of the witness, or in case he is sick, or incapable 
of travelling, or is prevented by accident from 
attending to be examined. The order of the 
court so to use the depositions, is obtained upon 
a special motion, supported by an affidavit of 
all the circumstances. 

This jurisdiction of equity is fallen somewhat 
into desuetude, since the legislature, by several 
statutes, has given to the common law courts 
and to the judicial committee of the privy 
council, power to order the examination on 


oath, upon interrogatories or otherwise beibre 
the master of the court, or other person named 
in such order, any witness within the jurisdic- 
tion of the court, in which any action or other 
proceeding is pending, or to order a commission 
for the examination of witnesses, out of their 
jurisdiction, in such manner and at such times 
and places as shall seem reasonable and just,, 
and also to make orders fcr compelUng the 
attendance of witnesses, and production of 
documents, but no such examination or depo-i 
sition is to be read in eyidence at any trial* 
without the consent of the party againijt whona 
the same is offered, unless it sliall appear to the 
satisfaction of the judge that the deponent ia 
beyond the jurisdiction of the’ court, or dead* 
or unable from permanent sickness or infirmity, 
to attend at the trial ; in any of which cases, 
the deposition certified under the hand of the 
person taking the same, shall without proof of 
the signature to such certificate be received 
and read in eyidence, saving all just exceptions, 

13 Geo. III. c. 63, ss. 40, 44; 1 Wm. IV. 
c. 22 ; 3 & 4 Wm. IV. c. 41, 8..X4 ; and 6 & 7 
Viet. c. 82, 8. 5, et seq. See Biddulph y, 
Camoys, 20 Bea. 402 (1856), showing that the 
1 Win. IV. c. 22, has not taken away the 
jurisdiction of equity in these matters. 

An order for the exanfination of a plaintiff 
in a cause as a witness on his owi;^ behalf may 
be obtained under 1 Wm. IV. c. 22, and 

14 & 15 Viet, c, 99, before appearance, and on 
an affidavit simply stating that the party is H 
material and neceasary witness, that he is about 
to leave the country on his usual business 
immediately, and that he is not likely to return 
until after the cause has been tried, provided 
no facts are stated by affidavit in answer, sug-r 
gesting any suspicion of an improper object in 
the application. — Brown v. Mollett, 3 Com, L, 
Hep. 925 (1855). The rule appears to be dif? 
ferent as to defendants. 

Perpetuity, duration to all futurity j ex-r 
emption from intermission or ceasing, where 
though all who. have interest should, iqin in a 
covenant, they could not bar or pass the estate. 

It is odious in law, destructive to the common^ 
wealth, and an impediment to commerce, by 
preventing the wholesome circulation of pro-r 
perty. 

The rule against perpetuities, or the doctaiiie 
of remoteneas, applies to the corpus of pixH 
perty, whether real or personal^ and whether 
limited by deed or will, and may be thug 
stated : that th© vesting of property ctonot be 
postponed, or the alienation of it restricted, 
beyond any number of Uvea in being, wheUier 
interested or not is quite immaterial {Duke of 
Norfolk's case, 3 Cha. Ca. 1 (33 C7ar. //. called 
^ the Case of Perpetuities ’), and SUqghme y. 
Stephens, Ca. Tern. Talb. 228. (1786)), 
and twenty -one years from the death of the 
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surviving life, absolutely and wholly independ- 
ent of in&,ncy (i. e. a gross term of twejity- 
one years), together with one or two periods of 
actually existing gestation (read tlie arguments 
in Bmgough v. Edridge^ i Sim. 173, et seq, 
(1827)), either at the commencement or At any 
intermediate part of the period of postpone- 
ment, or at the both periods, should two ges- 
tations really occur {Cadell v. P aimer ^ 7 Bli. 
N.S. 202, an appeal from Bengough v. Edridge 
(1833)). This gestation (which is naturally 1) 
calendar months, 10 lunar months, 40 weeks or 
280 days) may occur at the commencement 
thus: — A limitation to A,, for life, remainder 
to such of his children as shall attain twenty- 
one, and A. difes leaving his vridow enceinte^ 
then the period of gestation is added to the 
minority. Two gestations may occur thus 
A limitation to A., a child en ventre sa mere^ 
remainder to such of his children as shall attain 
twenty-one ; and A. dies, leaving his widow 
enceinte^ then two periods. are added to tlie life 
and the minority. 

Any word or phrase, however sounding in 
remoteness, will not of itself invalidate a limi- 
tation ; there must exist an illegal remoteness 
in the contingency contemplated by the limita- 
tion, as also a possibility of such a contingency 
operating in fact reVnotoly, in order to render 
a limitation void. Eor example, a limitation 
to A. on the death of B. without issue sounds 
invalid for remoteness, but if B. be already dead 
issueless, remoteness does not really exist, and 
the limitation to A. is valid. Thus remoteness 
in terms, without remoteness in reality, avails 
not. 

The rale requires a limitation, whether of an 
absolute or partial interest, positively and ne- 
.ces.sarily to vest within the period pre.scribed, 
and not to depend upon a mere possibility. 

If the rule he exceeded, the limitation is 
wholly void and cannot be validated by the 
happening ,of any event subsequently to its 
creation. xWhen a limitation mighl; have in- 
cluded objects too remote, it is invalid, notwith- 
gtanding the objects may actually be ascertained 
within the verge of the rtile. 

The period presented by the rule is to be 
computed from the date or delivery of the deed 
creating the limitations ; or, from the testator’s 
death, when given by will, that being the period 
at which a will takes effect. 

The following limitations are exempt from 
the perpetuity rule : — 

(1) A limitation expectant upon an entail, 
for it can be destroyed by barring the entail, 
l)ut ^ould the entail be preceded by a tenn 
for years, and its trusts be postponed until the 
failure of the issue in tail, they will be void, 
because limited to arise on an indefinite failure 
of issue. 

(2) Limitations, the nature of whose sub- 


ject-matter is such as to render it necessary for 
them to take effect, if at all, within the period 
prescribed by the perpetuity-rule. 

(3) Limitations in mortmain, and to cha- 
ritable uses. Church property is not embraced 
by the law of perpetuity. 

(4) Perpetuities allowed or created by Act 
of Parliament, such as Blenheim, settled upon 
the renowned Duke of Marlborough and his 
posterity (3 & 4 Anne, c. 6 ; 4 Anne, c. 4 ; and 
5 Anne, c. 3) ; and Strathfieldsayeon the great 
Duke of Wellington and his descendants (41 
Geo. III. c. 59; 42 Geo. Ill c. 113; and 54 
Geo. III. c. 161). For the detailed learning of 
this abstruse doctrine, see Lewis on Perp.^ 
and S’upp. ; and Cattlin v. Browuy 1 Eq. Rep. 
550 (1853). 

Per qu8B servitia, a judicial writ issuing 
from ’the note of a fine ; it lay for cognisee of 
a manor, seigniory, chief rent, or other services, 
to compel him who was tenant of the land at 
the time of the note of the fine levied, to attorn 
unto him — 0. N. B. 155. ^ 

Perquisite, something gained by a place or 
office over and above the stated wages ; any- 
thing gotten by industry or purchased with 
money diftlyrent from that which descends from 
a fiither or ancestor ; also, fines of copyholds, 
heriots, {unereijunents, <fce. 

Perquisitor, a searcher. 

Per quod {wliereby')^ a phrase made use of 
by a plaintiff in a decliiration, alleging special 
damage, without which an action would not 
have, been maintainable. 

Per quod consortium amisit [Lat.] {where- 
bp he lost the benefit of her society). 

Per quod servitium amisit [Lat.] {whereby 
he lost the benefit of her service). 

Per ratiorws pervenitur ad legitimam ra- 
tionem. — Litt. s. 386. — (By reasoning we come 
to legal reason.) 

Person (fr. persona^ Lat.), the individu- 
ality of a human being ; individual character 
or station ; bodily form or substance. — Rich. 
Diet. 

Persons are divided into : (1) natural^ such 
as God formed them ; and (2) artificial^ such 
as are created and devised by human laws for 
purposes of society and government, wdiich are 
called corporations or bodies-politic. — 1 Bl. 
Com. 123. See 3 & 4 Win. IV. c. 27, s. 1. 

Person, indecent exposure of an offence 
against the public economy, punishable by fine 
or imprisonment, or both, with hard labor, at 
the court’s discretion. — 14 & 15 Viet. c. 100, 
s. 29. 

Persona, anybody capable of having and 
becoming subject to rights.— —CVv. Law. See 
Sand. Just. 95. 

Persona conjuncta cequiparatur interesse pro- 
prio. — Bacon. — (The interest of a man’s kin- 
dred is equivalent to his own.) 
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Persond regisy mergitur persond ducts.-- 
9cnk. Cent, 160.— -(The person of duke merges 
in that of king.) 

Personable, the being able to hold or main- 
* tain a plea in court ; also, capacity to take 
anything granted or given. — Plowd. 27. 

Personal, any movable thing, eithet^ living 
or dead. 

Personal action, one brought for the specific 
recovery of goods and chattels, or for damages 
or other redi-ess for breach of contract, or otlier 
injuries, of whatever description, the specific 
recovery of lands, tenements, and hereditaments, 
only excepted. See Actions. 

For the mode of proceeding in personal ac- 
tions, see Chit Arch, Prac. by Pren.\ or Lush's 
Prac, by Step. 

Personal Acts of Parliament. Statutes 
confined to particular persons, e. g. authorizing 
a person to change his name, &c. 

Personal chattels, goods, money, or mov- 
ables. 

Personal identity. See Identity. 

Personal property, chattels which include 
whatever wants either the duration or the im- 
mobility attending things real. They are dis- 
tributed into chattels-real and chattels-personaL, 
See Chattels. 

Property in personalty is either in possession, 
which is absolute, where a person has such an 
exclusive right in the thing tliat it cannot cease 
to be his without his own act or default, or 
qualified, arising where the subject is incapable 
of absolute ownership, or Irom the peculiar 
circumstances of the owners ; or, in action, 
where a man has not the actual occupation 
of the thing, but only a right to it, arising upon 
some contract, and recoverable by an action at 
law. 

The property of chattels personal is liable to 
remainders, expectant on estates lor life ; to 
joint-tenancy, and to tenancy -in-common. 

The title to things personal may be acquired 
or lost by occup.‘mcy, prerogative, forieiture, 
custom, succession, manuyge, judgment, gilt, 
or grant, invention, contract, bankruptcy, in- 
solvency, testament, and administration. — 2 Bl. 
Com. dbi. 

Any person shall have power to assign per- 
somal property, now by law assignable, includ- 
ing chattels real, directly to ’himself and 
another person or other persons or corporation, 
by the like means as he might assign the same 
to another. — 22 & 23 Viet. c. 35, s. 1. 

Personal representatives, executors or ad- 
ministrators. 

Personal rights, the right of personal secu- 
rity, comprising those of life, limbs, body, 
health, reputation, and the right of personal 
liberty. 

Personal tithes, those that are paid out of 
such profits as come by the labor of a man’s 


person; sa by buying and selling, g^is of 
merchandi^, handicrafte, &c. 

Personality, said of an action when it is 
brought against the right person. 

Personality of laws. All laws concerning 
the condition, state, and capacity of persons, 
as distinguished from the reality of laws which 
means aU laws concerning pi'operty or things. 
Whenever foreign jurists wish to express that the 
operation of a law is universal, they compen- 
diously announce that it is a personal statute ; 
and whenever, on the other hand, they wish 
to express that its operation is confined to the 
countiy of its origin, they simply declare it to 
be a real statute. 

Livermore uses the words personality and 
reality. Henry, the words personalty and realty. 
Story preferred the former, as least likely to 
lead to mistakes, as personalty in our law is 
confined to personal estate, and realty to real 
estiite. — Conjl. of Laws y 23. 

Personalty, personal property, that which 
relates to tlie person. 

Personation. 8ce False personation. 

P ei\spicua vera. non suut probanda. — Cb, Litt, 
16* — (Plain truths need not be proved.) 

Per stirpes {by the right of ancestry), 

Perticata terrse, the fourth part of an acre. 

Perticulas, a pittanpe ; a small portion of 
alms or victujils. Also, certain poor scholars 
of the Isle of Man. 

Pertinents, appointments. — Scotch term, 

Pertnrbatrix, a womcui who breaks the 
peace. 

Pervise, the palace-yard at Westminster.— 

Somn. 

Per varios actus legem experientia fecit, 4 

Inst. 50. — (By various acts experience framed 
tlie law.) 

Pesa, a wey or weigh. 

Pesage, a custom or duty paid for weigh- 
ing merchandise or other goods. 

Pesheush, a present, particularly to govern- 
ment, in consideration of an appointment, or as 
an acknowledgment of a tenure. Also tribute, 
fine, quit rent, or advance on stipulated re- 
venues. — Indian. 

Peshnra, Paishnra, guide, leader, the priihe 
minister ol* the Mahiatta government.— 

Pessona, mast of oaks, &c. or money taken 
for mast, or feeding hogs. 

Pessiirable, Pestarble, or Pestarable wares, 

merchandise which takes up a good deal of 
room in a ship. 

Peter-pence, an ancient levy or of a 
penny on each house tliroughout England, paid 
to the pope. It was called Peter-pewCy because 
collected on the day of St. Peter ad vincula * 
by the Saxons it was called JRomt-feohy Pome^ 
scoty and Rome-pennyingy because collected and 
sent to Rome > and lastly, it was called JieartA- 
moneyy because every dwelling-house was liable 
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to it, and every religious house, the Abbey of 
St. Alban’s alone excepted. ^ 

It was not intended as a tribute to the pope, 
but chiefly for the support of the English 
school or college at liome; the popes, however, 
shared it with the colh'ge, and at length found 
means to appropriate it lo themselves. 

At first it was only an occasional contri- 
bution, but it became at last a standing tax; 
being established by three laws of King 
Canute, Edward the Confessor, and the Con- 
queror. Edward III. first forbade the pay- 
ment, but it soon after returned, and continued 
till the time of Henry Vlll. when Polydore 
Vergil resided here as the pope’s receiver- 
general. It was abolished under that prince, 
and restored again under Philip and Mary, but 
was finally prohibited under Queen Elizabeth. 
Chambers' s Cyc. 

Petit Gape. See Cape. 

Petitio, a count or declaration. — Glanv. 

Petition, a supplication made by an inferior 
to a superior, and especially to one having 
jurisdiction. 

The subject has a right to petition the 
Sovereign, or the two houses of Parliament, 
and all commitments and ])rosccutions for siich 
petitioning are illegal. But see Tumultuous 

PETITIONING. 

There arc several regulations respecting peti- 
tions to Parliament, which, if neglected in any 
one particular, will prevent their reception. 
When intended for the House of Lords, a 
j)ctition must be addressed ‘ To the Eight 
Honorable the Lords Spiritual and Temporal 
in Parliament assembled ; ’ when addressed to 
the House of Commons, it may be directed, 

‘ To the Honorable the Knights, Citizens, and 
Burgesses of the United Kingdom of Great 
Britain and Ireland in Parliament assembled,’ 
but it is more usually in this form, ‘ To the 
Honorable the Commons of the United Kingdom 
in Parliament tissembled.’ Its commencement 
must describe the petitioners thus : ‘ The 

Humble Petitioii of the Electors of the Parish 

of showeth that,’*t&c. ; or, in the case 

of an individual, his name and occupation must 
be stated thus, ‘ The Humble Petition of A. B. 
of &c. showeth that,’ &c. The statement of 
grievance must then Ibllow, and the whole must 
conclude with a specific prayer. The omission 
of a prayer has often proved fatal to the I’e- 
ception of a petition, for no mere remonstrance 
oi’ detail of grievance will be received. The 
prayer must be thus introduced : ‘ Wherefore 
your Petitioners humbly pray that your Honor- 
able House will be pleased to,’ &c. ; the par- 
ticular relief expected being here stated. To 
the whole |^gtjition must be added the wor<ls, 

‘ And your l^dtioners, as in duty bound, will 
ever pray ; ’ immediately thereupon must 
follow the sigiiatures ; of which one at least must * 


be on the same sheet of paper, or skin of parch- 
ment, as the petition, not pasted or otherwise 
appended. The signatures or marks must be 
original, not copies nor signatures of agents on 
behalf of others ; thus no chairman of a public 
meeting can sign for the whole meeting; by 
such a^ informality the petition becomes tliat 
of an individual. But the common seal of a 
corporation is received as the petition of the 
whole corporate body, A printed or litho- 
graphed petition will not be received ; it must 
be in writing on parchment, or on paper, free 
from erasures or interlineations, and composed 
in English, or accompanied by a translation, 
which the presenting member certifies to be 
correct ; but no letters, affidavits, or other 
documents can be annexed. Petitions arc; 
uniformly rejected, if not respectful and tem- 
perate in language, free from imputations upon 
the character and conduct of l*arliament, the 
courts of justice, or other constituted autho- 
rities. No reference is permitted to any de- 
bates or to any motions supposed to in 
preparation; while petitions for the remission 
(not abolition) of customs, stamps, or other 
duties, can only be received on the recom- 
mendation of the Crown. The presenting 
member is expected to examine whether thes(i 
conditions have been complied with ; and the 
committee on public petitions subsequently 
subject all those documents to a severe 
scrutiny. Petitions for presentation may be 
forwarded by post, free of charge to any 
member of either house, in parcels open at 
the ends, marked outside ‘ Parliamentary' Pe- 
titions,’ and not exceeding thirty-two ounces 
in weight. — Dod's Pari. Comp. 

A petition in Chancery is a written docu- 
ment setting forth a series of facts, and con- 
taining a prayer for the direction or order of 
the judge to whom it is addressed. There are 
two classes of petitions: — (1) Original^ which 
are framed under a particular Act of Parlia- 
ment, or by virtue of a special authority 
giving jurisdiction to Chancery ; and (2) 
Cause petitions^ where a suit is pending. 
These are either : (a) for orders of course, or 
{b) for special orders not of course, or (c) for 
a rehearsal or appeal. 

A petition should be brief and in the accus- 
tomed form. ' It is entitled in the court and 
cause or matter, and addressed to the Houst; 
of Lords, to the Lord Chancellor, or to the 
Master of the Rolls. It sets forth the name 
and description of the petitioner, and states 
concisely the facts and circumstances, whicli 
are necessary in order that the court may bo 
enabled to decide whether the prayer (which 
concludes the petition) should be granted oj* 
not. 

A petition does not generally require a 
signature, except in certain charity cases, when 
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it mu^st bear the Attorney-General’s signature, 
or for a rehearing or appeal, when it must bo 
signed by counsel ; or a pauper-petition, which 
must be signed by his solicitor or a clerk of 
records and writs. 

A petition, being engrossed on plain paper, 
is presented to the judge, to whoip it is 
addressed. If it be addressed to the Lord 
Chancellor, it should be left with his secretary, 
who obtains an answer to it by means of a 
memorandum written at its foot, signed by 
the Chancellor, directing all parties concerned 
to attend before him on the next day of 
petitions. A cause petition presented to the 
Clhancellor is heard by the Vice-Chancellor, 
to whose court the cause is attached. A peti- 
tion addressed to the Master of the Rolls must 
be left with his secretary, who, if it be not of 
course, obtains an answer to it in a manner 
similar to a petition addressed to the Chan- 
cello*. Petitions for matters of course are 
usually addressed to the Master of the R,olls, 
and orders then arc forthwith gi'anted by his 
secretary without being answered or any 
attendance of {)arties recpiired. 

A copy of the petition, unless it be for an 
order lus of course, must be served upon the 
solicitors of the adverse parties or their town 
agents, showing the original petition and 
answer thereto, unless personal service on the 
parties themselves is requisite. Two clear 
judicial days must intervene between the ser- 
vice of, and the day appointed for hearing, 
the petition. If it is not intended to serve 
the petition, a note to that effect should be 
appended to it. 

Petitions for special orders are set down in 
the paper of petitions appointed for the day, 
and called on in their order. A petition is 
heard by its being opened and argued by the 
petitioner’s counsel ; counsel are then heard 
for the respondents, and the senior counsel of 
the petitioner replies ; whereupon the proper 
order is made. Should the petitioner not ap- 
pear, his petition is dismissed with costs, on 
2 )roducing to the registrar in court an office- 
copy of an affidavit that the respondent has 
been served with a copy of the petition. 
Should the respondent not appear, the peti- 
tioner, upon an affidavit of service upon all 
necessary parties, is entitled to an order so far 
as the case made out by him will justify. 
Every party who is served with a coi)y of a 
petition is entitled to his costs of appearing 
ui)on it, whether he is interested in the matter 
or not. , 

The original petition having been filed with 
the clerk of reports, the order thereon is 
drawn up, passed, entered, and served in a 
manner similar to decrees or orders made 
upon a hearing. Such orders can only be 
altered, varied, or di.scharged by petition; 


and if new facta occur afler a petition has 
been answered, a supplemental petition must 
be presented. See Smi, Ch. Pr. 149, et seq. 

Petitions at common law are presented for 
various purposes, as ffir leave to sue or be 
sued by guardian, or to sue informd pauperis^ 
or to the Lords of the Treasury, for the proceeds 
of an outlaw’s goods, or to resist an extent. 

In bankruptcy, proceedings are usually, but 
not always, commenced by one or more cre- 
ditors of the debtor, or by the debtor himself 
filing a petition in the Court of Bankruptcy, 
praying that the debtor may be adjudged 
bankrujjt. The petition must be on oath, and 
must state the trading of the debtor, where 
such trading is essential to the adjudication^ 
and the amount of the debt or debts due to 
the {)etitioning creditor or creditors, if the 
petition be not presented by the debtor him- 
sch*, and the act of bankruptcy. No petition 
is nccesstiry in proceedings upon a judgment 
debtor summons under s. b3 of 24 <fc 25 
Viet. c. 134, or where a person in prison is 
adjudged bankrujot by the registrar under 
SR. 101, 102. See 24 & 25 Viet. c. 134, 
s. 8G, et seq . ; 12 & 13 Viet. c. 106, ss. 88, 89. 
A 2 )etiti()n is also one of the modes of appeal- 
ing in bankruj)t<y. , 

Divorce and matrimonial suits, and suits 
instituted under the Legitimacy Declaration 
Act are commenced by petition. 

The nmde of obtaining redress for an im 
proper election of a Member of Parliamenti s 
by pfitition to the Ilouse of Commons. 

Petitions, in this case, are either — 

I. Original, which lie 

(a) Against an undue election or return of a 
member. 

(^») When no return has been made to any 
writ issued for the election of any member to 
serve in Parliament on or before the day on 
which such writ is made returnable. 

(c) When a writ is i.ssued during any session 
or i^rorogation of Parliament, and no return 
has been made to the same within fifty-two 
days after the day on which such writ bears 
date. 

(d) W’’hcn any return is not according to 
the requisition of a writ. 

{e) When the special matters contained in 
the return are improper. 

(f) Upon an appeal from the decision of the 
revising barrister: (1) where the name of 
any person who voted at the election was 
improperly inserted in the register; (2) where 
the name of any person who voted at the 
election was improperly retained in the register; 
(3)where the name of any person who tendered 
his vote at the election wdfe improperly oinitted 
from the re^ster. An appeal from the bar- 
rister’s decision is made to the Court o&Com- 
mon Pleas. — 6 & 7 Viet. c. 18. “ 
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II. Supplemental in aid of original ; 
they arc either — 

(«) Quia or 

{b) From subsequent events, subdivided into 

(1) Death. 

(2) Elevation to the peerage. 

(3) Member abandoning defence. 

(4) Petitioners declining to proceed. 

(5) Resolution of vacancy. 

(0) Renewed petition. 

The manner of proceeding upon such peti- 
tions is regulated by 11 & 12 Viet. c. 98, 
the substance of which is as follows : — Any 
person who voted, or had a right to vote, at 
the election, or claiming to have had a right to 
be returned or elected, or alleging himself to 
have been a candidate thereat, may subscribe 
and present to the House of Commons a petition, 
complaining of an undue election or return, or 
that no return has been made according to the 
requisition of the writ ; but it is required that 
some one or more of the petitioners should enter 
into a recognizance, with sureties, for payment 
of all costs and expenses ; and the sitting mem- 
ber, and any other person who voted or had a 
right to vote at the election (or such persons 
without the sitting member, if he declines to be 
a party), are entitled to oppose the petition. 
The list of voters intended to be objected to, 
together with the heads of the objection to each, 
are then delivered by either party to the ‘ Ge- 
neral Committee of Elections ’ apjiointed by the 
House for such business at the commencement 
of each session, and the petition is afterwards 
referred by the House to a select committee, 
consisting of a chairman and four other members 
of the Hou.se, the former of whom is chosen by, 
and from out of, a select body called the chair- 
man’s panel appointed to serve for that ses.sion 
by the general committee, and the latter by the 
general committee itself. This select committee, 
who are sworn well and truly to try the matter 
before them, and are required to examine all 
witnesses on oath, then pi oceed to tiy the merits 
of the return or election (admitting no evidence, 
Imwever, against any votcji: or in support of any 
objection, not set forth in the list of voters, 
and objections which had before been delivered 
to the general committee), and by tlieir decision 
—which is by the majority of voices where the 
committee consist for the time of more than one 
member — they determine whether the sitting 
members, or either of them, or any and what 
other persons, were duly returned or elected ; 
or whether the election be void ; or whether a 
new writ ought to issue ; and such determina- 
tion is final between the parties to all intents 
and purposes, and is reported to the House at 
large, and entered iif their journals. It is also 
to be observed that, if the select committee re- 
port ||pie petition, or the opposition to it, to be 
frivolous qr vexatious, the party in whose favor 


such report is made is entitled to recover from 
the other his full costs and expenses incurred in 
that behalf ; that if they report any ground of 
objection stated against any voter, to be of that 
character, the opposite party shall be entitled to 
costs in like manner against the party on whose 
behalf Uie objection was made; and that, as to 
all specific allegations with regard to the con- 
duct of either party or his agents, which shall 
appear to the select committee to have been 
advanced wi thout reasonable or probable ground, 
the party making the allegation becomes liable 
to such order as to the costs thereby incurred 
as to the select committee may seem fit. 

If any candidate at an election for any county, 
city, or borough, shall be declared by any elec- 
tion committee guilty, by himself or his agents, 
of bribery, treating, or undue influence at such 
election, such candidate shall be incapable of 
being elected or sitting in !^Jarliament for such 
county, city, or borough, during the Rarli^ent 
then in existence. — 17 & 18 Viet. c. 102, s. 36 ; 
continued and amended by 21 & 22 Viet. 
c. 87, and 26 Viet. c. 29 ; 2 Step, Com. 393. 

Petition de droit {petition of right), one of 
the common law methods of obtaining possession 
or restitution from the Crown of either real or 
personal property. It is said to owe its origin 
to Edward 1. It may be preferred or prose- 
cuted either on the common law side of the 
Court of Chanceiy, or in the Exchequer. It is 
of use when the Crown is in full possession of 
any hereditaments or chattels, and the petitioner 
suggests such a right as controverts the title of 
the Crown, grounded on facts disclosed in- the 
petition ; the petitioner must be careful to 
state truly the whole title of the Crown, 
otherwi.se the petition will abate ; upon 
the answer being endorsed or underwritten by 
the Crown, soit droit fait al partie (let right be 
done to the. party), a commission shall issue to 
impiire into the truth of the suggestion, after 
the return to which the Queen’s attorney is at 
liberty to plead in bar, and the merits are de- 
termined upon issue or demurrer, as in suits 
between subject and subject. If the right bo 
determined against the Crown, the judgment is 
that of ouster le main, or amoveas manu^.-— 
Chittfs Prerog. of the Crown, 345. 

By the 23 & 24 Viet. c. 34, a petition of 
right may, if the suppliant think fit, be insti- 
tuted in any one of the superior courts of law 
or equity in which the subject matter of the 
petition would have been cognizable if it had 
been in dispute between subject and subject ; 
and such petition shall be. left with the Secre- 
tary of State for the Home Department for her 
Majesty’s consideration, who, if she sliall think 
fit, may grant her fiat that right be done, where- 
upon ^ter service of the fiat on the Solicitor to 
the Treasury, an answer, plea, or demurrer, shall 
be made on behalf of the Crown, and the sub- 
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sequent proceedings assimilated as far as prac- 
ticable to the course of an ordinary action or suit. 
A judgment that the suppliant is entitled to 
the whole or some portion of the relief sought 
by his petition, or to such other relief, and in 
such terms and conditions as the court may 
think right, shall have the same effect as a judg- 
ment oiamovean manus. Costs are madoqiayable 
both to and by the Crown, and nothing in the 
Act is to prevent any suppliant from proceed- 
ing as he might have done before the Act 
passed. 

Petition of Eight, 3 Car. I. c. 1, a parlia- 
mentary declaration of the liberties of the 
people, absented to by Charles I. in the begin- 
ning of his reign. 

In the first parliament of Charles I. which 
met in 1623, the Commons refused to grant sup- 
plies until certain rights and privileges of the 
subject, which they alleged had been violated, 
should have beeinr solemnly recognised by a 
legislative enactment. With this view they 
framed a petition to the king, in which, after 
reciting various statutes by which their rights 
and privileges were recognised, they prayed the 
king ‘ that no man be compelled to make or 
yield any gift, loan, benevolence, tax, or such- 
like charge, without common consent by Act of 
Parliament ; that none be called upon to make 
answer so to do ; that freemen be imprisoned 
or detained only by the law of the land, or by 
due process of law, and not by the king’s special 
command, without any charge ; that persons be 
not compelled to receive soldiers and mariners 
into their houses against the laws and customs 
of the realm ; that commissions for proceeding 
by martial law be revoked : all which they pray 
as their rights and liberties, according to the 
laws and statutes of the realm.’ 

To this petition the king at first sent an 
evasive answer : ‘ The king willeth that right 
be done according to the laws and customs of 
the realm, and that the statutes be put in due 
execution, that his subjects may have no cause 
to complain of any wrongs and oppressions con- 
trary to their just rights and liberties, to the 
preservation whereof he holds himself in con- 
science obliged as of his own prerogative.’ 
This answer being rejected as unsatisfactory, 
the king at last pronounced the formal words of 
unqualified assent, Soit droit fait comme est 
desire^ ‘Let right be done as it is desired’ 
(3 Car. I. c, 1). Notwithstanding this, how- 
ever, the ministers of the Crown caused the 
petition to be printed and circulated with the 
first insufficient answer. 

Petitioning Creditor, one who applies for 
an adjudication in bankruptcy against his 
trading debtor. 

By 24 & 25 Viet. c. 134, it is enacted, that 
the amount of the debt of any creditor, pe- 
titioning for adjudication of bankruptcy, 


against a debtor, whether a trader or not, shall 
be as follows : that is to say, the single debt of 
such creditor, or of two or more persons being 
partners so petitioning, shall amount to 50/. or 
upwards, and the debt of two creditors shall 
amount to 70/. or upwards, and the debt of 
tliree or more creditors shall amount to 100/. 
or upwards. Every person who has given 
credit to any debtor, upon valuable considera- 
tion for any sum payable at a certain time, 
which time shall not have arrived when such 
debtor committed an act of bankruptcy, may 
so }>etition or^join in petitioning, whether ho 
shall have any security in writing for such sum 
or not (s. 80). The debt of the petitioning 
creditor of any debtor not being a trader, and 
not being at the time a prisoner, against whom 
such creditor would have been entitled to obtain 
a vesting order in insolvency, if this Act had 
not passed, must be a debt contracted after the 
passing of this Act, and the judgment debtor 
summons must be a summons in respect of a 
debt contracted or of a liability incurred after 
the ]>assing of this Act (s. 90). If the debt 
stated by the petitioning creditor in his affidavit 
or in his petition for adjudication to be due to 
him from any debtor, shall not bo really due, 
or if after a petition for adjudication filed, it 
shall not have been proved that the person 
against whom such petition has been filed was 
liable to an adjudication at time of the filing 
. of such petition, and it shall also appear that 
such petition was filed fraudulently or ma- 
liciously, the Court shall and may, upon petition 
of any person aggideved by such petition, ex- 
amine into the same, and order satisfaction to 
be made to him for the damages by him sus- 
tained (s. 91). It must, however, be a debt 
for wliich, if payable at the time, an action at 
law could be maintained by and in the name of 
the petitioning creditor. An equitable debt is 
not sufficient. Interest, even on a bill of ex- 
change, cannot be the subject of a petitioning 
creditor’s debt, unless expressed to be payable 
on the face of the instrument ; for otherwise it 
is merely damages to be reco\tered in an action, 
and not a debt in law. The personal attendance 
of the petitioning creditor, and of the witness 
or witnesses to prove the trading and act of 
bankruptcy, upon the adjudication, shall in no 
case be dispensed with, except upon special 
cause, proved to the satisfaction of the com- . 
missioner. 

Petitio principii, begging the question, 
which is the taking of a thing for true or for 
granted, and drawing conclusions from it as 
such, when it is really dubious, perhaps 4^se 
or at least wants to be proved, before ah^ inf^l 
ences ought to be drawn from it. Por a' disciis- 
sion on the question, ‘ Is the syllogism h mitio 
principal' see 1 MUVa Log. h, 2, b- iiif, s. 1, 
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Petit jury, a jury in criminal cases who try 
the bills found by the grand jury. 

Petit larceny, stealing of goods to the value 
of a shilling or under. The distinction between 
grand and petit larceny was abolished by 7 & 8 
Geo. IV. c. 29, s. 2. See 24 & 25 Viet. 
c. 96, s. 2. 

Petit seijeanty, holding lands of the Crown 
by the service of rendering annually some small 
implement of war, as a bow, a sword, a lance, 
an arrow, or the like. See Tenure. 

Petit treason, treason of a lessor kind, as if 
a servant killed his master, a wi^ her husband, 
a secular or religious man his prelate. But by 
the 9 Geo. IV. c. 31, s. 2, every offence which, 
before the passing of the Act, would liave 
amounted to petit treason, shall be deemed 
murder only. See 24 & 25 Viet. c. 100, 

H. 8. 

Petra, a stone-weight. — Cowel. 

Petroleum. For its statutory definition and 
safe keeping, see 25 & 26 Viet. c. 66. 

Pettifogger [fr. petit^ Fr., little, and vofjueury 
a rower], a lawyer in a mean way of business ; 
a pretender to law, without knowledge or 
liopesty. — Cant term. 

Petty*bag*ofS.oe, an office belonging to the 
common law jurisdiction of the Court of Chan- 
cery, for suits for and against solicitors and 
officers of that court, and for process and pro- 
ceedings by extents on statutes, recogni/.ances, 
ad quod damnu7n, scire faciaSy to repeal letters- 
patent, &c. — Teimies de la Lep. See 11 & 12 
Viet. c. 94 ; 12 & 13 Viet, c, i()9 ; and Orders 
of 26th Dec. 1848, and 3rd August, 1849. 

Petty constables, inferior oflicers in every 
town and parish, subordinate to the high con- 
stable of the hundred. See Constarle. 

Petty sessions, sittings of one or two justices 
of the peace, who are empowered by statute to 
try in a summary way, and without jury, cer- 
tiiin minor offences. See 10 & 11 Viet. c. 82 ; 
13 & 14 Viet. c. 37 ; and 19 & 20 Viet. c. 126. 
As to Ireland, see 14 & 15 Viet.c. 93 ; 21 & 22 
Viet. c. 100; 26 & 27 Viet. c. 96. 

Pew [fr. puyeyjyxxi . ; appuiy Fr.], an enclosed 
seat in a church. It is sontewhat in the nature 
of an heir-loom, and may descend by imme- 
morial custom, without any ecclesiastical con- 
cuiTcnce, from an ancestor to his heir. 

The right to sit in a particular pew in the 
church arises either from prescription as ap- 
purtenant to a messuage, or from a faculty or 
grant from the ordinary, for he has the dis- 
position of all pews which are not claimed by 
prescription. All other pews and seats in the 
bc»dy of a church are the property of the parish ; 
and the churchwardens, as the officers of the 
ordinary, and subject to his control, have au- 
thority to place the parishioners therein. See 
3 Step. Com. 42, 69, 449; 3 Ilagg. Ec. Hep. 
733 ; 1 Phil: Hep. 324. 


Pharmaceutical Society of Great Britain, 

as to examinations by, see 15 & 16 Viet. 
c. 56. ; 

Pharos, a watch-tower or sea-mark, which 
cannot be erected without lawful warrant and 
authority.— 3 Inst. 204. 

Phatuk, a gaol or prison. — Indian. 

PhesKant, a fowl of warren. 

Phylasist [fr. <l>v\aacr( 0 , Gk., tokeep], a jailor. 

Physician, one who professes the art of 
heiiling. 

The necessity of placing under supervision 
the practitioners of physic and surgery appears 
from our statute-book to have been early ac- 
knowledged, for we find in the third year of 
Henry V III. a statute intituled ^ An Act for 
the appointing of Physicians and Surgeons,’ in 
which, after reciting the inconveniences, and 
grievous hurt, damage, and destruction of many 
of the king’s liege people, forasmuch as common 
artificers, as smiths, weavers^nd women, boldly 
take upon them great cures, in Avhich they 
partly use sorcery and witchcraft, it is enacted, 
that no person Avithin London or seven miles 
thereof, shall practice as a physician or surgeon 
without examination and license of the Bishop 
of London or Dean of St. Paul’s (duly assisted 
by the faculty) ; or beyond these limits without 
license from the bishop of the diocese or his 
vicar-general similarly assisted. There is a 
sjiving, however, of the privileges of the Uni- 
A ersities of Cambridge and Oxford. The su- 
perintendence of the bisliops Avas taken aAvay 
by a royal charter, dated 23rd Sept., 10 Hen. 
VIIT. which incorporated the piiysicians. 

By 14 & 15 Hen. VIII. c. 5, this charter 
was confirmed, and in virtue of such act and 
charter, a perpetual college of physicians Avas 
estiiblished, Avith a constitution of eight elects, 
to be renewed as need should require, of Avhom 
was to be annually elected a president ; and it 
Avas ordained that this college should choose four 
pliysicians quarterly, to supervise all others 
Avithin London and seven miles thereof, as also 
their medicines and receipts, so that such as 
offended should be punished with fines, impri- 
sonment, and other means, and that no person 
should be at liberty to practise Avithin that circle, 
except by the license of the college, under a 
penalty of 61. per month. All persons were 
likewise forbidden to practise even beyond that 
circle, unless they should have been first ex- 
amined and approved by the president, and 
three elects ; or should be graduates of Cam- 
bridge or Oxford. They were also allowed to 
practise surgery as part of the general science 
of physic by 32 Hen. VHI., c. 40. 

The charter of the college was subsequently 
confirmed and enlarged by 1st Mar. sess. 2, c. 9, 
and by certain other charters of later dates, viz. 
8th Oct. 15 Jac. I., and 26th Mar. 15 Car. II., 
by which many important privileges and im- 
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munities are further secured to that body. See 
17 18 VtcL c. 114. . _ * 

At common law, a physician could not main- 
tain an action for his fees. — 4 T. R. 317 ; 3 
Q. jB» 928. But by the Medical Act, 21 & 22 
Viet. c. 90, a physician who is registered under 
tlie Act may do so if not precluded by any bye- 
law of the College of Physicians. Thatocollege 
has passed a bye-law prohibiting fellows of the 
college from suing, but does not apply to mem- 
bers. — Gibbon V. Budd^ 32, L. J. {Excheq.') 
182. See Medical Act. 

The stamp-duty on licenses to practise as a 
physician is repealed by 22 23 Viet. c. 30, s. 2. 

Fiacle, an enormous crime. Obsolete. 

Picaroon [fr. picare^ Ital.J, a robber ; a 
plunderer. 

Pick of land, a narrow strip of land running 
into a corner. 

Pickage [iv. picagium, lowLat.], money paid 
at fairs for breaking ground for booths. 

Pick-lock, an instrument by which locks are 
opened without a key. 

Pick-pocket, or Pick-purse, a thief who 
steals by putting his hand privately into the 
jjocket or purse of another. 

Pickery, petty theft, or stealing things of 
small value. — Scotch word. 

Pickle, Pycle, or Pighlel [fr. piccolo^ Ttal.], 
a small parcel of land enclosed with a hedge, 
which in some ct)untries is called a pingle. — 
Kncijc. Loud. 

Piedpoudre, Court of [curia pedis pidverizatif 
Lat., so called, either from the dusty feet of the 
►suitors, or because justice is there done as 
sj)eedily as dust can fall from the foot, or de- 
rived fr. pied jtuldreaux, old Fr., a pedlar or 
petty chapman, such as resorts to fairs or mar- 
kets], a court of record incidimt to every lair 
and market, though fallen into disuse, and now 
in a manner forgotten; of which the steward 
of him who owns, or has the toll of the market, 
is the judge ; its jurisdiction extends to admi- 
nister justice for all commercial injuries done in 
that very fair or market, and not in any pre- 
ceding one ; so that the injury must be done, 
complained of, heard and determined, within the 
compass of one and the same day, unless the 
fair continue longer. The court has cognizance 
of all matters of contract that can possibly arise 
within the precinct of that fair or market, and 
the plaintiff must make oath that the cause of 
action arose there. A writ of error lies in the 
nature of an appeal to the courts at Westminster. 
3 Reeves^ c. xx., p. 293. 

Pierage, the duty for maintaining piers and 
harbors. 

Piers and Harbours. As to the formation, 
management, and maintenance of piers and 
harbours in Great Britain and Ireland, see The 
General Pier and Harbour Act^ 1861, 24 & 25 
Viet. c. 45. See also 26 & 27 Viet. c. 104. 


Pietantia, a pittance, a portion of victuals 
distributed to the members of a college.— 
Encyc. Lond. 

Pietantiarius, the officer in a college who 
distributed the pietantia. 

Pigbtel, a little enclosure. 

Pi^oration [fr. pignus^ Lat.], the act of 
pledging. 

P^norative, Fignorary, pledging; pawning. 

Pigpius, a pledge or secuiity for a debt or 
demand, is derived, says Gaius [Dig. 50, tit. 16, 
8. 238), fr. pugnus, ‘ quia qua; pignori danttir^ 
manu traduutuiC This is one of several in- 
stances of the failure of the Koman jurists when 
they attempted etymological explanation of 
W'ords. The element of pignus (pig) is con- 
tained in the word pa(n)go and its cognate 
forms. A pledge was called pignus when the 
pos.se.ssion of the thing wa.s transferred to the 
pledgee, and hypotheca^ when the pledger re- 
tained it in his possession. — See Sand. Just, 
227.^ 

Pigott’s Act, 14 Geo. II. c. 20, relating to 
recoveries which are abolished. 

Fila, that side of money which was called 
pile., because it was the side on which there 

w'as an impression of a church built on piles 

Fleta, 1. 1, c. xxxix. 

Pilettus [fr. jyila, Lat*, a ball], in our an- 
cient fore.st-laws, an ar^ow which had a round 
knob a little above the head, to hinder it from 
going far into the mark. 

Pileiis supportationis (the cap of mainten- 
ance). — Cowel. 

Pilferer, ono who steals petty things. 

Pillery, rapine; robbery. Obsolete. 

Pillory [the etymology of this word has 
been variously as.signed by different writers; 
Spelman deidves it fr. the French, pilleur^ a 
thief; Cowel fr. nvXij, a door, and o(>aw., I look 
through ; Du Cange, fr. pilOt a pillar], a frame 
erected on a pillar, and made with holes and 
movable boards, through which the heads and 
hands of criminals were put. 

The i>unishment of the pillory, which had 
been abolished in {ill other (j^iscs, by 56 Geo. 
III. c. 138, was retained for the punishment of 
perjuxy and subornation ; but it is now alto- 
gether abolished by 7 Wm. IV. and 1 Viet, 
c. 23. 

Pilot, a particular bfficcr serving on board, a 
ship during the course of a voyage, and having 
the charge of the helm and the ship’s route ; or 
a pei’son taken on board at any particular place 
for the purpose of conducting a ship through a 
river, road, or channel, or from or into a port. 
It is to the latter description of persons that the 
term pilot is now usually applied, and pilots of 
this sort are established in various parts of the 
country, by ancient charters of incorporation 
or by particular statutes. The most important 
of these incorporations are those iSf the Trinity 
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House, Deptford, Stroud, the fellowship of the 
Pilots of Dover, Deal, and the Isle of Thanet, 
commonly called the Cinque Port Pilots, and 
the Trinity Houses of Hull and Newcastle. 
The 5 Geo. IV. c. 73, established a corporation 
for the regulation and licensing of pilots in 
Liverpool. The statute 6 Geo. IV. c. 125, 
consolidated the laws with respect to the licens- 
ing, employment, &c., of pilots. Sec the Ater- 
cJiants' Shipping Act, 1854, 17 & 18 Viet, 
c. 104, ss. 380-388, pt. v. ‘ Pilotage', ’ 25 & 26 
Viet. c. 63, ss. 39-42 ; and Alaude and Pollock 
on Shipping. 

Pilotage, the compensation of a pilot. 

Pimp-tennre, a very odious and singular 
kind of tenure mentioned by our old writers, 

‘ Wilhelmus Hoppeshort tenet dmiidiam virgntam 
terree, per serviiium custodiendi sex damisellas, 
scil. meretrices, ad usum domini regis.^ — 1 2 Pd. I. 

Pin money, an annual sum settled on a wife 
to defray her personal expenses, in dress and 
pocket-money. 

Courts of equity refuse to call upon a hus- 
band to pay beyond, the arrears of a year, 
although stipulated for by a marriage settle- 
ment, for the money is meant to dress the wife 
during the year, so as to keep up the dignity 
of the husband, and not for the accumulation 
of the fund. The personal representatives of 
the wife are not allowed to make any claim for 
the arrears of pin-money, not even for arrears 
of a year. If, however, the wife live sej)arate, 
and have no allowance, an account of the arrears 
of pin-money wull be decreed . — Aston v. Aston, 
1 269 ; No. 295 ; JodrellY. Jodrell, 

9 Beav. 45. 

There is a very ancient tax in France for 
providing the Queen with pins. 

Pinnage [fr. pin or peii^, poundage of cattle. 

Pinner, a pounder of cattle, a pound-keeper. 

Pint, a measm*e of half a quart, or the eighth 
part of a gallon. 

Pipe, a roll in the Exchequer; otherwise 
called the Great Poll. The Pipe-office was 
abolished by 3 & 4 Wm. IV. c. 99. 

Piracy [fr. pirata, Lat.J, the commission of 
those acts of robbery and violence upon the sea, 
which if committed upon land would amount to 
felony. Pirates hold no commission or dele- 
gated authority from any sovereign or state 
empowering them to attack others. They can, 
therefore, be only regarded in the light of rob- 
bers or assassins. They are, as Cicero has truly 
stated, the common enemies of all {communes 
hostes omnium ) ; and the law of nations gives 
to everyone the right to pursue and extermi- 
nate them without any previous declaration of 
war ; but it is not allowed to kill them without 
trial, except in battle. Those who surrender 
or are taken. prisoners must be brought before 
the proper magistrates, and dealt with according 
to law. By^tho ancient common law of Eng- 


land, piracy, if committed by a subject, was 
held to be a species of treason, being contrary 
to his natural allegiance ; if by an alien, to 
be felony only ; but since the statute of treason, 
25 Edw. III. c. 2, it is held to be only felony 
in a subject. Formerly this offence was only 
cognisable by the Admiralty courts, which pro- 
ceed b^a the rules of the civil law, but it being 
inconsistent with the liberties of the nation that 
any man’s life should be taken away, unless by 
the judgment of his peers, the statute 28 Hen. 
VIII. c. 15, established a new jurisdiction for 
this purpose, which proceeds according to the 
course of the common law. Piracy was almost 
universally practised in the heroic ages. In- 
stead of being esteemed infamous, it was sup- 
po.sed to be honorable. — Liatrocinium maris 
glorke habebatur. — Justin, lib. x. 1. 3, c. iii. 
Menelaus, in the Odyssey, does not hesitate to 
inform his guests, who admired his riches, that 
they were the fruits of his piratical expeditions, 
lib. iv. V. 90 ; and such indeed was the way in 
which most of the Greek princes amassed great 
wealth. — Gogiiet, Origin of Laws, v. i., p. 383 ; 
Eng. Laws. See 4 Step. Com. 299. 

Piracy of works, literary thefr. 

The remedies for piracy are, an action at law 
for damages, and an injunction to restrain its 
continuance. See Injunction. 

Pirata est hostishumani generis. — 3 Inst. 113. 
(A pirate is an enemy of the human race.) 

Piscary, Common of, a right or liberty of 
fishing in the waters of another person. See 
Fishery. 

Pit, a hole wherein the Scots used to drown 
women-thieves. — Skene. 

Pitching-pence, money ; commonly a penny, 
paid for pitching or setting down every bag of 
corn or pack of goods in a fair or market. 

Pittance, a slight repast or refection of fish 
or flesh more than the common allowance ; and 
the pittancer was the officer who distributed 
this at certain appointed festivals. 

Pitt Press, the University Press at Cai||P 
bridge. 

Pixing the Coin, ascertaining whether coin 
is of the proper standard. The trial of the pix 
takes place before a jury of members of the 
Goldsmiths’ Company. 

Placard, or Placart [fr. plakaert, Dut. ; 
placard, Fr. ; fr. plaque, a flat piece of metal, 
stone, or wood ; wX&S, Gk.], an edict, a decla- 
ration, a manifesto ; also an advertisement or 
public notification. 

Placeman, one who exercises a public em- 
ployment, or fills a public station. 

Places of amusement. It is provided by 
25 Geo. II. c. 86, s. 2, made perpetual by 28 
Geo. III. c. 19, 8. 1, that every house, room, 
garden, or other place kept for public dancing, 
music, or other public entertainment of the 
like kind in London and Westminster, or within 
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twenty miles thereof, without a license from 
the quarter sessions, shall be deemed a disor- 
derly house, and the keeper thereof shall forfeit 
the 8u«i of 100/., and be otherwise pimisliable 
as the law directs in the case of disorderly 
houses. And it is further enacted, that over 
the door or entrance of all such licensed places 
there shall be affixed and kept up the words, 
‘ Licensed, pursuant to Act of Parliament of the 
twenty-fifth of Geo. II.’ and that no house of 
this description is to be opened for the pur- 
pose of amusement before five o’clock in the 
afternoon. 

But this Act has no application to the Theatre 
Royal in Drury Lane, the Opera House in 
Covent Garden, or tlie Italian Opera in the 
Hay market ; nor to any patent theatre licensed 
by the Crown or the Lord Chamberlain of the 
Household. 

Placit, or Flaoitmn, decree, determination. 

Placita, the public assemblies of all degrees 
of men where the sovereign presided, who 
usually consulted upon the gi’eat affairs of the 
kingdom. Also, pleas, pleadings, or debates, 
and trials at law; sometimes penalties, fines, 
mulcts, or emendations; also, the style of the 
court at the beginning of the record at nisi 
pnus ; but this is now omitted. — Cowel. 

Placita concernentia chartas^ seu scripta libe- 
rum tenementum tangentia^ in aliquibus curiis 
qucB recordum non habent secundum legum et 
consuetudinem regni Angliw^ sine brevi regis 
placitari non debent. — 2 Inst. 311. — (Pleas 
relating to charters or writings touching free- 
hold ought not to be pleaded in courts not of 
record, by the law and custom of England, 
without the king’s writ.) 

Placita de catallis^ debitis^ ^c., quee summam 
40.<f. attinguntj vel earn excedunt secundum legem 
et consuetudinem Anglice sine brevi regis placi- 
tari non debent. — 2 Inst. 312. — (Pleas of chat- 
tels, debts, &c., which amount to 40s. or exceed 
it, by the law and custom of England, ought 
not to be pleaded without the king’s writ.) 

Placita de transgrfssione contra pacem regiSj 
in regno Anglice vi et armis facta^ secundum 
legem et consuetudinem Anglice sine brevi regis 
placitari non debent. — 2 Inst. 311. — (Pleas of 
trespass against the peace of the king in the 
kingdom of England, made with force and 
arms, ought not, by the law and custom of 
England, to be pleaded without the king’s writ.) 
Plaoitare, to plead. 

Plaoitator, a pleader. 

Placitory, relating to pleas or pleading. 

Placitum nominatum, the day appointed for 
a criminal to appear and plead and make his 
defence. — Leg. H. 1, c. xxix. Placitum pactum^ 
when the day is past. 

Placitum aliud personals^ aliud realCy aliud 
mixtum. — Co. Litt. 284. — (Pleas are personal, 
real, and mixed.) 


Plaga, a wound. • 

Plagiarist, or Planary, a thief in literature ; 
one who publishes the thoughts and writings 
of another as his own. 

Plagiarius, one who knowingly kept in 
irons, or confined, sold, gave, or bought a 
citizen (whether freeborn or a freedman), or 
the slave of another ; Uie offence being c^ed 
plagium. — Civ. Law. 

Plagiary [fr. plagiarius, Latj, a man- 
stealer. 

Plagii crimen, or Plagium, the stealing and 
retaining the children of freemen and slaves.-— 
Civ. Law. 

Plague [fr. trXtjyfi, Gk., a wound], pesti<* 
lence ; a contagious and malignant fever. 

By 1 Jac. I. c. 31, if any person infected 
with the plague, or dwelling in any infected 
house, should be commanded by the mayor or 
constable, or other head officer of his town or 
place, to keep his house, and should wilfully 
and contemptuously disobey such direction, he 
should be enforced with violence, by the watch- 
men a 2 )pointed to obey such necessary com- 
mand ; and if any hiu*t ensued by such 
enforcement, the watchmen were not to be 
impeached. And further, if such person so 
commanded to confine himself went abroad 
and conversed in companyf if he had any in- 
fectious sore upon him, uncured he should 
suffer death as a felon ; but if no such sore 
should be formd upon him, he should be pun- 
ished as a vagabond, and moreover bound to 
his good behaviour. This Act was abolished, 
however, by 7 Wm. IV. and 1 Viet. c. 91, s. 4. 
See Quarantine. 

Plaideur, an attorney who pleaded the cause 
of his client ; an advocate. Obsolete. 

Plainant, a plaintiff. 

Plaint [fr. plainte, Fr. ; querela, Lat.], the 
statement in writing of a cause of action . It is the 
first process in an inferior court, in the nature 
of an original writ, because therein is briefly 
set forth the plaintiff’s cause of action ; and 
the judge is bound, of common right, to ad- 
minister justice therein without.a special man- 
date from the Crown. • 

Plaintiff [abbrev. pit., or plf., fr. plaintif, 
Fr.], he who commences a suit in law or equity 
against another, who is called defendant. 

Plant, the fixtures, tools, machinery, and 
apparatus which are necessary to carry on a 
trade or business. — Ogil. Imp. Tech. Diet, 

Plantation, a colony. 

With respect to their internal policy, our 
colonies are of three sorts; (1) provincial 
establishments; (2) proprietary governments; 
(3) charter governments. — 1 Step. Com. 103. 

Play-deb^ debt contracted by gaming. 

Play-grounds, to facilitate grants of land 
for, see 22 Viet. c. 27 ; and 23 Si, ^4 VicU 
c. 30. 
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Flea [fr. Fr.], a defendant’s answer of 
fact to a plaintiff’s declaration; anciently a 
suit or action. 

Pleas are divided into common pleas, relating 
to civil causes, and pleas of the Crown, relating 
to criminal prosecutions. 

At cimmon law pleas are divided into— 

(1) Dilatory ; which are subdivided into— 
(a) To the jurisdiction of the court. 

(h) In suspension of the action. 

(c) In abatement of the writ or declara-* 
tion, and — 

(2) Peremptory, i. e. in bar of the action. 

The distinction between these two classes of 

loleas is, that the dilatory sihow some ground for 
quashing the deelaration, the peremptory, for 
defeating the action. 

The invariable order of pleading is as fol- 
lows : — 

(1) To the jurisdiction of the court. 

(2) To the disability of the person 
(a) Of plaintiff. 

Ip) Of defendant. 

(3) To the count or declaration. 

(4) To the writ. 

(5) To the action itself in bar thereof 

In equity, a plea is resorted to by a defend- 
ant when an objection is not apparent on the 
bill itself, or, as thte technical phrase is, where 
it arises from matted' dehors l3ie bill. If the 
defendant means to take advantage of it, he 
ought to show the matter which creates the 
objection to the court, either by plea or by 
answer. A plea is a special answer, sliowing 
or relying upon one or more things, as a cause 
why the suit should either be dismissed, de- 
layed, or debarred. Pleas are divided into two 
sorts: (1) pure pleas, which rely wholly on 
matter dehors the bill, such as a release or a 
settled account ; and, (2) anomalous or negative 
pleas, which consist mainly of denials of the 
fiiibstantial matters set forth in the bill. 

(1) To original bills praying relief, the ap- 
propriate defences by pleas mjw be thus di- 
vided 

(a) To the jurisdiction. 

.(ft) To the person;' 

'.(c) To the frame or form of the bill. 

(d) In bar to the bill. 

(a) Pleas to the jurisdiction are either — 

(1) That the subject of the bill is not within 
the cognizance of any municipal court of jus- 
tice. 

(2) That it is not within the jurisdiction of 
a court of equity. 

(3) That some other court of equity is in- 
vested with the proper jurisdiction. 

(4) That some court other than a court of 
equity possesses the proper jurisdiction. 

(ft) Pleas to the person are either— 

(ly To the person of the plaintifii as 
(a) Outlawry. 


(/3) Excommunication. 

(y) Popish-recusant-convict. 

(ft) Attainder. 

(e) Alienage. 

(4) Infancy. 

Coverture. 

(<§) Idiocy or lunacy. 

O) Bankruptcy or insolvency. 

(k) Want of the character in which the 
plaintiff sues. 

(2) To the person of the defendant, as that he 
does not possess the character in which he is sued. 

(c) Pleas to the bill are either — 

(l) The pendency of another suit. 

(2) Proper parties. 

(3) Multiplicity. 

(4) Multilkriousness. 

(d) Pleas in bar are either— 

(A) Founded on some bar, created by statute, 

fl S 

(a) A statute of limitation. 

(/l3) The Statute of Frauds. 

(y) Any other public or private statute, 
(ft) The plea of a statute, fine, and non- 
claim. 

(B) Founded on matter of record, or as ot 
record in some court, as — 

(a) A common recovery 
(/3) Judgment at law in a.}* of record, 
court of record. . 

m 

( y) The sentence or judgment ‘ 
of a foreign tribunal (which 
is deemed to be a court not 
of record) upon the same .1 as of 
matter put in controver.sy 1 record. 
by»the bill . 

(ft) A decree in a court of 
equity . . , j 

(C) Of matter purely in pais, i. e. upon 
matter of fact, not of record, as— 

(a) Release. 

(/3) Stated account. 

(y) Settled account. 

(ft) Award. 

{c) Purchase for valuable consideration. 
(^) Title in the defendant, generally 
founded on a will, conveyance, or long 
peaceable and adverse possession. 

(2) To bills of discovery, the most usual 
pleas are : — 

(a) That the discovery may subject the 
defendant to pains or penalties, or a 
criminal prosecution. 

(ft) That it will subject him to a forfei- 
ture, or something in the nature of a 
forfeiture, 

(c) That it will betray the confidence re- 
posed in him as cotmsel, attorney, 
solicitor, or arbitrator. 

(d) That he is a puichaser for a valuable 
consideration, without notice of the 
plaintiff’s title. 
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(3) To bills not original, a plea must be re- 
sorted to, when the objection is not on the lace 
of the bill ; or the want of proper parties or a 
statute of limitations may be pleaded. 

(a) To cross bills, the same pleas are appli- 
cable as to original bills. 

(J) To bills of reyiew, and bills in the na- 
ture of bills of review, a plea of tlie decrel may 
be resorted to. And where any matter beyond 
the decree, as length of time, a purchase for 
a valuable consideration, or any other matter, 
is to be offered against opening the enrolment^ 
it must be pleaded. 

(c) The proper defence to a bill seeking to 
impeach a decree on the ground of fraud, is a plea 
of the decree, denying the fraud, supported by 
an answer also, meeting the charges of fraud. 

{d) To bills to carry decrees into execution, 
tlie defendant may plead no right or interest, 
if the matter be not apparent on the bill, so as 
to admit of a demurrer. — Story's Eq. Plead. 
492, and Smi. Ch. Pr. 300. 

The defendant’s pleas in ecclesiastical causes 
are called allegations. 

The order of a prisoner’s pleas in criminal 
law is as follows : — 

(1) To the jurisdiction. 

(2) In abatement. 

(3) Speci^jil pleas in bar, as 
(a) Auierfois acquit. 

(Z>) Auterfois convict. 

(c) Auterfois attaint, 
id) Pardon. 

(4) General issue of not guilty. 

Plead, to make an allegation in a cause j 
also to argue a cause in court. 

Pleadable briefs, precepts directed to the 
sheriffs, who thereuj^n cite parties, and hear 
and determine . — Scotch phrase. 

Pleader [fr. narrator^ Lat.j, one who draws 
pleadings. 

Pleading, in its general sense, the proceed- 
ings from the declaration to issue joined, i. e. 
the adverse statements of the parties; in its 
specific sense, a defendant’s answer to a plain- 
tiff’s declaration. 

The science of pleading was no doubt derived 
from Normandy. The use of stated forms of 
pleading is not to be traced among the Anglo- 
Sdxons. Pleading was cultivated as a science 
in the reign of Edward L The object of 
pleading is to ascertain, by the production of an 
issue, the subject for decision. 

I. The rules which tend simply to the pro- 
duction of an issue are — 

(a) That after declaration, the parties must 
at each stage demur, or plead, either by way 
of traverse, or by way of confession and avoid- 
ance; and as to the nature and property of 
pleadings in general, without reference to their 
being by traverse or by confession and avoid- 
ance, the properties are 


(a) That every pleading must be an answer 
to the whole of what is adversely alleged. 
(j3) That every pleading is taken to confess 
such traversable matters alleged on the 
other side as it dioes not traverse, but dila- 
tory pleas and pleas by estoppel are ex- 
ceptions, as also a new assignment. 

(5) That upon a traverse issue must be ten- 
dered. 

(c) That an issue weU) tendered must be 
accepted. 

II. The rule which tends to secure the 
materiality of the issue isi — 

(n) That all pleadings must contain matter 
pertinent and materifU ; for a traverse must not 
be taken of an hnmaterial point, and a traverse 
must be neither too large npr too narrow. 

lU. The rules which tend to produce single- 
ness or unity in the issue are— • 

That pleadings must not be double. 

(h) But it is allowable both to plead and to 
demur to tlie same matter by leave of the 
couits or a judge. — C. L. P. A. 1852, s. 80. 

IV. The rules which tend to produce cer- 
tainty or particularity in the issue are — 

(a) That the pleadings must have certainty 
of place. 

{h) That the pleadings must have ceilainty 
of time. * 

(c) That the pleadings must specify quality, 
quantity, and value. 

(d) That the pleadings must specify the 
names of persons, whether parties to tlie suit, 
or parties of whom mention. is made in the 
pleading. 

(e) That the pleadings musti show title. 

( /■) That the pleadings muptrshowauthorify. 
(q) That in general whatever is alleged in 
pleading must be alleged .with certainty. 

The rules which tend to certainty are limited 
and restricted by the following subordinate 
rules : — 

(a) It is not necessary in pleading to state 
that which is merely matter of evidence. 

(j3) It is not necessary to state matter of 
which the court takes nofeico eo} efficio. 

(y) It is not necessary to state matter which 
would come more properly from the other 
side.. 

(5) It is not necessary to allege circum- 
stances necessarily implied. 

(e) It is not necessary to allege what the 
law will presume. 

(C) A general mode of pleading is allowed 
where great prolixity is thereby avoided. 

{ri) A general mode of pleading is often 
sufficient, where the allegation on the otb^ 
side must reduce the matter to certainty. 

(d) No greater particularity is required than 
the nature of the thing pleaded will conve- 
niently admit. 

(i) Less particularity is required when the 

z z 2 



PLE 


( 708 ) 


facts lie more in the knowledge of the opposite 
party than of the party pleading. 

(«c) Less particularity is necessaiy in the 
statement of matters of inducement or aggra- 
vation than in the main allegations. 

(X) With respect to acta valid at common 
law, but regulated as to the mode of perform- 
ance by statute, it is sufficient to use such cer- 
tainty of allegation as was sufficient before the 
statute. 

V. The rules which tend to prevent obscurity 
and conftision in pleading are — 

(«) That the pleadings must not be insensible 
or repugnant. 

(b) That the pleadings must not be ambi- 
guous or doubtful in meaning ; and when two 
different meanings present themselves, that 
construction shall be adopted which is the 
more unfavorable to the party pleading. 

(c) That the pleadings must not be argu- 
mentative. 

(d) That the pleadings must not be hypo- 
thetical or in the alternative. 

(e) That the pleadings must not be by way 
of recital, but must be positive in their form. 

(/) That things are to be pleaded according 
to their legal effect or operation. 

{g) That the pleading should observe the 
ancient and known forms of expression as con- 
tained in approved precedents. 

(X) But formal commencements and con- 
clusions are dispensed with. 

(t) That a pleading which is bad in part is 
bad altogether. 

VI. The rules which tend to prevent pro- 
lixity and delay in pleading*are-* 

(a) That there must be no departure in 
pleading. 

(b) That where a plea amounts to the general 
issue it should be so pleaded. 

(c) That surplusage is to be avoided. 

VI I. The other miscellaneous rules are — 

(a) That the declaration must be conform- 
able to the writ. 

(b) That the declaration shall have its proper 
commencemeAt, and should in conclusion lay 
damages and allege production of suit. 

(c) That pleas must be pleaded in due order. 
See Plea. 

(c?) That pleas in abatement must give the 
plaintiff a better writ or declaration. 

(e) That dilatory pleas must be pleaded at 
a preliminary stage of the suit. 

(/) But pleadings do no longer conclude to 
the country or with a verification. 

(g) And profert of a deed is dispensed with. 

h) That all pleadings must be properly en- 
titled. 

(t) That all pleadings ought to be true.— 
Step. Plead. 148-490. 

The order of the pleadings at common law in 
all actions (except replevin) is as follows 


(1) Declaration. 

(2) Plea. 

(3) Replication. 

(4) Rejoinder. 

(5) Surrejoinder. 

(6) Rebutter. 

(7 J Surrebutter ; after which the pleadings 
have no distinctive names, for beyond this 
stage they are very seldom found to extend. 

The pleadings numbered 1, 3, 5, 7, emar- 
nate from the plaintiff, the remainder from 
the defendant. See Demurrer and New 

ASSIGNMENT. 

The pleadings in replevin are as follow : — 

(1 ) Plaint or declaration. 

(2) Avowry, cognizance, or plea of non cepit, 

(3) Plea in bar. 

(4) Replication, &c., the ordinary name of 
each pleading being postponed by one step. 
See Replevin. 

The pleadings in equity are thus arranged : — 

(1) Bill or information. 

(2) Answer, plea, demurrer, or disclaimer. 

(3) Replication. 

The pleadings in criminal law are — 

(1) Indictment or information. 

(2) Plea or demurrer. 

(3) Similiter or joinder. 

The pleadings in ecclesiastical causes are— 

I. In criminal causes ; 

(a) The articles. 

II. In plenary causes, not criminal : 

(a) The libel. 

The pleadings in testamentary causes are — 

(1) Declaration. 

(2) Plea. 

! 3) Replication. 

4) Rejoinder. 

(5) Surrejoinder. 

(6) Rebutter. 

(7) Surrebutter, &c. Also demurrer. 

The pleadings in divorce and matrimonial 
causes are — 
ri) Petition. 

(2) Answer. 

(3) Replication. 

(4) Rejoinder. 

(5) Surrejoinder. 

(6) Rebutter. 

(7) Surrebutter, &c. Also demurrer. 

Pleas of the Crown, the criminal law de- 
partment of our jurisprudence ; so called, 
because the Sovereign, in whom centres the 
majesty of the whole community, is supposed 
by the law to be the person injured by every 
wrong done to that community, and is, there- 
fore, in all cases the proper prosecutor for eveyr 
such offence. 

Pleasure grounds. As to those on Ken- 
nington Common, see 16 & 16 Viet. c. 29. 
Plebania, a mother-church.— 0/dl Record, 
Plebanus, a rural dean. 
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Plebeity, or Plebity^ the common or meaner 
sort of people ; the plebeians. 

Plebiscite, or Plebiscitunii among the Ko- 
mans, a law enacted by the common people, at 
the request of the tribune or some other ple- 
beian magistrate, without the intervention of 
the senate ; more particularly applied to the 
law which the people made, when, upon^ome 
misunderstanding with the senate they retired 
to the Aventine mount. 

Pledge, anything put to pawn or given by 
way of warrant or security ; also a surety, bail, 
or hostage. See Pawn. 

There are two kinds of estate held in pledge, 
vifgage and mortgage. 

Pledgee, one who pledges ; a pawnee. 

Pledger, one who offers a pledge, a pawner. 

Pledgery, suretyship, or an undert^ing or 
answering for another. 

Plegiis acquietandis, a writ that anciently 
lay for a surety against him for whom he was 
surety, if he paid not the money at the day.— 
F. N. B. 137. 

Plegii de prosequendo, pledges to prosecute 
with effect an action of replevin. 

Plegii de retomo habendo, pledges to re- 
turn the subject of distress, should the right 
be determined against the party bringing the 
action of replevin. 

Plena forisfactnra, a forfeiture of all that 
one possesses. 

Plena probatio, testimony by two witnesses. 
Civ. Law. 

Plena et celeris justitia fiat partibus. — 4 Inst. 
67. — (Let full and speedy justice be done to 
the parties.) 

Plenarty, said of a benefice when full or 
possessed by an incumbent, opposed to va- 
cancy. 

Plenary, full, complete; an ordinary pro- 
ceeding through all its gradations and formal 
steps, opposed to summary. 

Plenary causes in the ecclesiastical courts 
are reduce^ to the following : — 

( 1 ) Suits for ecclesiastical dilapidations. 

(2) Suits relating to seats .or sitting-places 
in churches. 

(3) Suits for tithes. 

Plene administrayit (fie has fully adminis^ 
tered). If an executor or administrator plead 
that he has fully administered all tlie assets 
that have come to his hands, the plmntiff, if 
he cannot dispute the plea, and there are other 
assets to be received, should sign judgment of 
assets quando acciderint^ and then, when assets 
afterwards come to the executor’s hands, the 
plaintiff should sue out a scire fadasy or writ 
of revivor against the executor, and proceed to 
realize the judgment.— C7. L. P. A. 1854, s. 91* 
See WillioxnjB on ExecutorSy 1767. 

Plsnc adminifltrftyit prater (fie has fully 
admimsteredy except). "Wlien an executor or 


administrator pleads that he has fully admi- 
nistered the assets that have come to his hands, 
except, <&c., the plaintiff, if he cannot dispute 
the plea, should sign judgment presently of 
tlie assets acknowledged to be in the de- 
fendant’s hands, and of assets in fUuro for the 
residue. See Williams on Exe^t&rs^ 1770. 

Plena oomputavit (fie has filly accounted). 
Plenipotentiary, a person who has fUll 
power and commission to do anything. 

Plenum dominium, a title combining the 
right and the corporal possession of property, 
which possession could not be acquired with- 
out both an actual intention to possess, and an 
actual seisin or entry into the premises, or 
part of them, in the name of the whole.— 
Civ. Law. 

Plevin [ft*, plevinay low Lat.], a warrant or 
assurance. 

Plight, signifieth an estate, with the habit and 
quality of the land ; it extends to a rent-charge 
and to a possibility of dower. — Co. Litt. 221 h. 

Plok-peuin, a kind of earnest used in public 
sales at Amsterdam. 

Plough-alms [eleemosynm aratralesy Lat.1, 
the ancient payment of a penny to the church 
from every plough-land. 

Plough-bote, a tenant’s right to take wood 
for the repairs of ploughs, ftarts, and harrows, 
and for making rakes, forks, &o. 

Plough-laud, a hide of land, a carucate, 
which see. — Co. Litt. 69 a ; 86 b. 

Plough-Mouday, the Monday after Twelfth- 
Day. 

Plough-silver, money formerly paid by some 
tenants, in lieu of service to plough the lord’s 
lands. 

Plowden’s (Edm.) Commentaries or Be-, 
ports, first published in 1571. They contain 
cases from 4 Edw. VI. to 20 Eliz. The 
manner in which Plowden has reported the 
decisions of courts is peculiarly his own, no 
one having either set him a model or attempted 
to rival him. After having stated, in a clear 
manner, the case and matters of doubt to be 
resolved, he gives the arguments of the 
counsel on both sides lit length, always follow- 
ing the course of reasoning precisely, with the 
topics and precedents quoted by each, in the 
exact stylo of a formal debate. In reporting 
the judgment of the court, he gives severally 
the opinions of the judges at length. A ouw 
discussed in this ample way, with all the 
argument of each side considered, distinguished,^ 
and commented on by the experience auid 
learning of the bench, must be so thorougbly 
sifted as to make it impossible for the read|oi* 
not to discern the true points mvolved im 
and the ground upon which it was d^tfti|> irh|i^: l 
Most of the cases in this book 
murrers or special vei’dicts,', aud; a 

generally the pleadings anu^^«^^ ^^ 
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all arguments and opinions were delivered in 
court precisely in the detail in which we have 
found them in Plowden ; or whether the re- 
porter, who says that liis practice was to make 
himself master of the case in all its points, 
before he heard it argued, re-touched ^em 
according to his own fancy afterwards, it is 
certain that the principles and great leading 
rules of law are opened and explained with an 
acuteness rarely discovei-ed in other books; 
and points are maintained and canvassed with 
a certain wary closeness of reasoning peculiar 
to this writer, so that altogether it is one of 
the most instructive and most entertaining books 
in the law. — 5 Reeves^ c. xxxv., p. 241. 

Plunderage, embezzling goods on shipboard. 
Mar. Law. 

Pluralist, one that holds more than one 
ecclcsia.sticaJ benefice, with cure of souls. 

Pluralis numerus eat duohus contentus . — 1 
Itol. Hep. 476. — (The plural number is con- 
tained in two.) 

Pluralitas idem aentientium aetnper auperat^ 
qvia faciliua inveriitur quod a plurihua quceritur. 
(A multitude of persons thinking the same 
always prevails, because that which is sought 
by many is more easily found out.) 

Plurality, two or more benefices. 

By 1 & 2 Viet. fc. 106 (repealing tlie former 
statute against pluralities, 21 Hen. VIII. c. 13), 
and by 13 «& 14 Viet. c. 98, it is enacted, that 
in future (and subject to exception in the case 
of rights already vested) no spiritual person 
shall take and hold together any two benefices, 
except in the case of two benefices the churches 
of which are within three miles'of one another 
by the nearest road, and the annual value of 
one of which does not exceed 1 00/. ; that no 
spiritual person holding a benefice, with cure 
of souls, with a population of more than 3,000, 
sliall take to hold therewith any other, liaving 
a population x)f more than 500, nor vice verad;^ 
that no spiritual person holding more than one 
benefice, with cure of souls, shall take to hold 
therewith any other or any cathedral prefer- 
ment ; and that upon every admission to a 
new benefice or prefertnent contrary to the 
acts, every benefice previously held shall be 
void ipso facto. These prohibitions, however, 
in respect of population and yearly value, are 
subject to a provision enabling the .Archbishop 
of Canterbury to grant a dispensation there- 
from in certain cases, on recommendation of 
the bishop of the diocese. And see 18 ^9 

VicL c. 127. 

Plurea cohoere^ aunt quasi untm corpus, 
propter unitatem juris quod Kahentr^Co. Litt. 
163.-r-( Several coheirs are, as jt were, one 
body, by reason of the upity of right which 
they posses.) , 

Plurea -participea stmt quasi unum corpus, in 
eo quqd. unum jus habmt'-^Co, Litt 164. — 


(Several parceners are as one iJbdy, in that they 
have one right.) 

Pluries {as often), a writ that issues in the 
third instance after the first and the alias have 
been ineifectual) 

Plus exenipla quampeccata nocew/.— (Exam- 
ples hurt more than crimes.) 

Plus peccat auctor quam actor Co. 99.~— 
(The causer offends more than the performer.) 

Plus-petitio, or Pliiris-petitio, when a de- 
mandant includes in his demand (in the intentio 
of the formula) more than his due. It happens 
in four ways. See Com. C. L., p. 347 ; Sand. 
Just. 551. 

Plus valet unus oculatus testis quam auriti 
deeenij . — 4 Inst. 279. — (One eye witness is 
better than ten ear witnesses.) 

Plus valet quod agitur quam quod simulate 
concipitur . — (What is done more avails than 
what is feigncdly conceived.) 

Plus valet vulgaris consuetudo quam regalis 
conceasio. — Co.. Cop., s. 31. — (Common custom 
is better than royal grant.) 

Plus vident oculi quam oeulus . — 4 Inst. 160. 
(Eyes see more than one eye.) 

Poach [fr. pocher, Er., to thrust or dig, iopoch 
into or encroach upon another man’s employ- 
ment, practice, or trade. — Cot. To thrust into, 
soil, another man’s ground, another man’s pro- 
perty, and hence to purloin, to steal, to plunder. 
Rich. Diet.'], to steal game on a man’s land. 

Poacher, one who poaches. 

Poaching, stealing game. 

By 9 (jJeo. IV. c. 69, s. 1, extended by 7 & 8 
Viet. c. 29, it is provided, tliat if any person 
shall by night unlawfully take or destroy any 
game or rabbits in any land (whether open or 
enclosed), or on any public road, highway, or 
path, or the sides thereof, or at the openings, 
outlets, or gate.s from any such lands into such 
roads, or shall, by night, be in such places with 
any gun, net, engine, or other instrument, for 
the purpose of taking or destroying game, he 
sliall be liable to imprisonment, :^r the first 
offence, for any period not exceeding three 
months, with hard labor, and at the expiration 
of such period to be bound over to his good 
behaviour by sureties for a year, or in default 
thereof, to be further imprisoned for six months, 
or until such sureties are found. For a second 
offence he shall be liable to imprisonment for 
six months, and then to be bound in sureties for 
two years ; and in default thereof to be further 
imprisoned for one year, or until such sureties 
are found. And if riich person shall offend a 
third time, he shall be guilty of a misdemeanor, 
and be liable to penal servitude for not more 
than seven nor less than three years, or impri- 
soned with hard labor, for any time not ex- 
ceeding two years. It is moreover provided 
that when any person shall be found committing 
such offence, it shall be lawful for the owner or 
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occupier of the laud, or for any person having 
a right of free warren or free chase therein, or 
for the lord of the manor, or for the gamekeeper 
or servant of such persons, or their assistants, to 
seize and apprehend such persons so offending ; 
and in case such offender shall assault or offer 
any violence with any ofiensive weapon what- 
soever towards such person so authorized to 
apprehend him, he shall be guilty of a misde- 
meanor, and be liable to penal servitude for 
not more than seven nor less than three years, or 
imprisoned with hard labor for any term not 
exceeding two years. 

It is also enacted (s. 9), that if any persons, 
to the number of three or more, shall by night 
unlawfully enter such lands or roads, for the 
purpose of taking or destroying any game or 
rabbits (any of them being armed with any 
gun or other offensive weajion), each of such 
persons shall be guilty of a misdemeanor, and 
be liable to penal servitude for any term not 
more than fourteen years nor less than seven 
years, or imprisonment with hard labor for not 
more than three years. 

By 25 & 26 Viet. c. 114, * An Act for the 
Prevention of Poaching,’ power is given to any 
constable or police officer, in any highway, 
street, or public place, to search any person 
whom he may have good cause to suspect of 
coming from any land where he shall have been 
unlawfully in search or pursuit of game, or any 
person aiding and abetting such person, and 
having in his possession any game unlawfully 
obtained, or any gun, part of gun, or nets or 
engines used for the killing or taking game, and 
also to stop and search any cart or other con- 
veyance in or upon which such constable or 
peace officer shall have good cause to suspect 
that any such game, or any such article or thing 
is being carried by any such person, and sliould 
there be found any game, or any such article 
or thing as aforesaid, upon such person, cart, or 
other conveyance, to seize and detain such 
game, article, or thing ; and such constable or 
police officer shall in such case apply to some 
justice for a summons, citing such person to. 
appear before two justices in England and Ire- 
land, and before a sheriff or two justices in 
Scotland; and if such person shall have ob- 
tained such game by unlawfully going on any 
land in search or pursuit of game, or shall have 
used any such article or thing as aforesaid for 
unlawfully killing or taking game, or shall have 
been accessory thereto, such person shall, on 
being convicted thereof, forfeit and pay any sum 
not exceeding 5/., and shall forfeit such game, 
guns, parts of guns, nets, and engines (s. 2). 
An appeal against a summary conviction is 
given to the quarter-sessions (s. 6). yhe word 
'game’ includes hares, pheasants, partridges, 
eg^s of pheasants and partridges, woodcocks, 
snipes, rabbits, grouse, black or moor game, 


and eggB of grouse, black or moor game. 

(S.1). 

Pocket-judgment, a statute-merchant which 
is enforceable at any time after non-payment on 
the day assigned, without further ^rooeedings. 

Pocket-Sneriff, when the sovereign appoints 
a person sheriff who is not one of the three 
nominated in the Exchequer, he is called a 
pocket-sheriff.-—! Com, 842. 

Pcend^ ex delicto defunctiy he^ree teMuri non 
dehet. — 2 InsL 198. — (The heir ought not to 
be bound in a penalty for the orime of the 
defunct.) 

Poena gravioPy ultra legem poeita ceslima'* 
Uonem coneervat. — 4 Inst. 66. — (A heavier 
punishment, put beyond the law, preserves 
esteem.) 

Poena non potesty cvlpa perennis erit-~^ 
(Punishment cannot be, crime will be lasting.) 

PoencB potius moUiendoe quam exasperandxB 
mnt. — 3 Inst. 220. — (Punishments should 
rather be softened than aggravated.) 

Poenoe sint r^tringendoe. — Jenk. Cent. 29.— 
(Let punishments be restrained.) 

Poet-laureate. See Laureate. 

Poinding, the Scotch term for taking goods, 
&c., in execution, or by way of distress. It is 
defined to be ' the diligence (process) which 
the law has devised for tfansferring the pro- 
perty of the debtor to the crediXpr in payment 
of his debt.’ It is either real or p^sonal ; not 
that any inheritance is conveyed by poinding, 
but real poinding is a power of carrying off the 
effects on the land in payment of such debts as 
are debita fundiy or heritable ; personal poind*- 
ing is the poinding of movables for debt or for 
rent, &c. There is also a species, of poinding 
by attaching cattle trespassing.— 33 Oeo. Ill* 
c.. 74, 8. 5. 

Poison [peisony Er. ; ponzcdkty Sp. ; fr. potioy 
Lat., a drink, applied originally to a medicated 
drink or draught ; a dri^ in which some ve- 
nomous morsel or deadly ingredient is mixed ; 
and now to any venomous morsel or deadly 
ingredient. See Rich . Dict.^ , a substance which, 
on being applied to the humane body, internally 
or externally, is capable of destroying the action 
of the vital functions, or of placing the solids 
and fluids in such a state as to prev^t the 
continuance of life. 

The means of ascertaining the traces of poi- 
son, either on the living or dead body, is one 
of the most important subjects in le^ medi- 
cine, and its importance is only equalled by ita 
difficulty. 

Poisons may be introduced into fhe syatem 
in various ways ; through the nose, in the fom 
of odours ; through the lung^, by in^ir^on by 
the mouth and (esophagus ; in toe form of food ; 
by the rectum, in the form of injection; lUjaoiKtgh 
the skin, in some instances, by absorption. 

The rapidity of the action of poiaona varfoa 
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considerably. Concentrated hydrocyanic acid 
destroys an adult man almost in an instant^ 
while other poisons take away life within an 
hour, a few hours, a day, or a longer period. 
Some prove fatal after months, or a year. 

It is deemed murder, if the person poisoned 
die within the year ; but, in Scotland, a person 
may be punislied, although death take place at 
a period indefinitely remote, provided the ope- 
ration of the poison can be distinctly traced as 
causing it. 

Professor Christison considers poisons under 
the three grand classes of 

(A) Irritants, 

(B) Narcotics, and 

(C) Narcotico-acrids, or nicotico-irritants. 

There is a fourth class, viz, Septics, consisting 

of animal poisons, such as the bites of rabid 
animals and snakes, stings of insects, and the 
effects of pestilential carbuncle. For another 
classification of poisons, see Dung, 732—740, 
and Wharton^ s Articled Clerks' Manual^ p. 606, 
8th edit. 

(1) Signs of poison on the living body. 

A person is supposed to be poisoned, if, being 
in perfect health, he is attacked, after having 
taken some food or drink, with violent pain, 
cramp in the stomach, nausea, vomiting, con- 
vulsive action, and a sense of suffocation ; or if 
he be seized, under ‘the same circumstances, 
with vertigo, giddiness, delirium, or unusual 
drowsiness. 

The class of irritant poisons comprehends 
both those symptoms which have a purely local 
irritating action, and likewise many which also 
act remotely, but whose most prominent feature 
of action still is the inflammation they excite 
wherever they are applied. 

A narcotic poison produces the following 
effects: stupor, numbness, a great inclination 
to sleep, coldness, and stiffness of the extremi- 
ties, a cold sweat of a foetid or greasy nature, 
swelling of the neck and face, protrusion of the 
eye, with a haggard cast of countenance, thick- 
ening of the tongue, frequent vertigo, weakened 
eyesight, or objects presented to it in a fantastic 
manner, coma, delirium, general debility, pal- 
pitation of the heart, the pulse at first full and 
strong, but afterwards unequal and intermittent, 
paralysis of the lower extremities, retraction of 
the lips, general swelling of the body, and dila- 
tation of the anus. 

The narcotico-acrid poisons are distinguished 
by a combination of several of the above symp- 
toms : they are agitation, pain, acute .cries, 
sometimes stupor and convulsive motions of 
the muscles of the face, jaws, and extremities ; 
vertigo, and occasionally extreme stiffness of 
the limbs and contraction of the muscles of the 
thorax ; the eyes red and starting, from their 
a)cket8, the pupils frequently dilated, insensi- 
bility to external impressions, mouth full of 


foam, tongue and gums hard, nausea, vomiting, 
frequent stools ; o^n these symptoms attack in 
paroxysms. 

It is a very difficult question to determine 
whether poisoning is the result of suicide or 
homicide. An opinion can only be formed 
from i^oral consideiatiop, and a notice of the 
following is recommended by Foder4. Tho 
previous state of the mind of the deceased — 
whether he has been subject to delirium, also 
if he liave not met with losses — have been 
disappointed in his hopes, or suffering under 
disgrace. Also, whether any of the persons 
with whom he lived or associated had any 
interest in his death. The season of the year 
also deserves consideration, for suicides are 
most frequent during the period of the solstices 
and the equinoxes. It should be ascertained 
whether the patient, instead of complaining, 
remains quiet, seeks solitude, and reftises the 
aid of medical men, &c. Any kind of writing 
hift by the individual to express his last wishes, 
as it is the most common, so it is also the most 
certain proof of self-destruction. But finding 
a part of the poison in the room or in his 
pockets, is evidently a very equivocal proof, 
since it may quite as easily be put there by 
others as by himself. 

(2) Signs of poisons on the dead body. 

The irritant poisons generally produce in- 
flammation of the first passages, and occasionally 
constrictions of the intestinal canal, perforations 
or preternatiu’al softness of the interior coats, 
and sometimes, though nirely, gangrene and 
sphacelus. The inflammation varies as to ex- 
tent and intensity. 

The effects of narcotic poisons are far from 
being marked or even peculiar. Dr. Christison 
observes, that the morbid appearances left by 
them on the dead body are commonly insigni- 
ficant. Sometimes, however, the veins of the 
brain are much gorged with blood, and the 
ventricles and membranes contain serosity. 
The blood appears to be sometimes altered in 
its nature, but these changes are by no means 
invariable, and are sometimes not remarked 
at all. 

Some of the narcotico-acrid poisons are capa- 
ble of exciting severe inflammation, accom- 
panied occasionally with ulceration, whilst 
others do not inflame. The lungs, blood, 
brain, and other organs, present, in general, 
the same alterations as are induced by the 
narcotics. 

A poisonous substance is sometimes intro- 
duced after death, with a view of accusing an 
innocent person of the crime. Orfila ascertained 
that when poisons were introduced into the 
alimentary canal twenty-four hours after death, 
they did not excite redness or inflammation, 
because life is entirely destroyed in the capillary 
vessels. It is only when they are employed an 
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hour or two after death that the inflammatory 
phenomena, accompanied with the line of de- 
marcation, are capable of occurring. 

(A) Irritant poisons have been divided into 
seven orders or groups : — 

(a) The acids and their bases, as sulphuric 
acid, nitric acid, muriatic acid, acetig acid, 
oxalic acid, phosphorus, iodine, hydriodate of 
potash, bromine, hydrobromate of potash. 

(/3) The alkalies and their salts, as potash, 
sub-carbonate of potash, nitrate of potash, soda, 
ammonia, muriate of ammonia, quicklime, oxy- 
muriatc of lime, chloride of soda, liver of sul- 
phur, suli)huret of soda. The alkalies and their 
salts should be placed amongst the metallics 
according to strict chemistry. 

Dr. Tartra arranges the cases of poisoning by 
nitric acid into four classes : — 1st, when the 
death is spc^edy, for it is never sudden, it com- 
monly takes place from the primary effects in 
about twenty -four hours, varying from six to 
forty-eight hours ; Sind, when it proves fatal 
from its secondary effects, at various distances 
of time, from fifteen days to some years 3rd, 
when death does not take place, but the re- 
covery is imperfect ; 4 th, when a perfect cure 
is sooner or later obtained. 

(y) The metallic compoimdR,as arsenic, mer- 
cury, the most important compound of which, 
in its relation to legal medicine, is corrosive 
sublimate, antimony, copper, zinc, tin, silver, 
gold, platina, bismuth, iron, lead, chrome, 
barytes, and its salts. 

(ci) The vegetable acrids or irritants, of which 
the following is a botanical arrangement : — 

CuGurbitacew. — Bryonia, Momordica, Cu- 
cumis. 

Euphorbiacece, — Euphorbia, Ricinus, Jatro- 
•pha, Hippomane, Croton. 

Ranunculacece. — Ranunculus, Anemone, Cal- 
tha. Delphinium, Clematis. 

Papaveracece. — Chelidonium. 

Thynielceos. — Daphne. 

Convolvulacece. — Convolvulus. 

AmaryllidcR. — Narcissus. 

ScrophularinecB. — Pedicularis,^|Gratiola. 

Guttiferce. — Stalagmites. 

Coriiferos. — Juniperus. 

AnacardiacecB, — Rhus. 

FicoidecB. — Sedum. 

EricecB. — Rhododendron. 

Primulacece. — Cyclamen. 

Phimbaginm. — Plumbago. 

IjobeliacecB. — Lobelia. 

UmbelUfercB. — Pastinaca, Hydrocotyle. 

—Phytolacca. 

Aroidem. — Calla, Arum. 

<7«pn/oZmce<B.-r-Sambucu8. 

(e) Animal irritants, as cantharides, lytta 
vittata. Poisonous serpents^ as the viper, rattle- 
snake, scorpion, tarantula, spider, bee, wasp, 
hornet. Poisonoxis fishes^ as the mussel, oyster. 


crab, lobster, mackerel, at certain seasons of 
the year ; and several in the Indies. 

(C) Mechanical irritants, as glass and enamel 
in powder. 

(i;) Irritant gases, as chlorine, nitrous acid 
vapour, muriatic acid gas, sulphurous acid gas, 
seleniuretted hydrogen gas. 

(B) Narcotic poisons, defined by Orfila to 
be those wliich produce stupor, drowsiness, 
paralysis, or apoplexy, and convulsions. * The 
term narcotism,^ says Dr. Christison, * has been 
used by different writers with different signifi- 
cations, but is now generally understood to 
denote the effects of such poisons as bring on 
a state of the system like that caused by 
apoplexy, epilepsy, or other disorders com- 
monly called nervous. Narcotic poisons, there- 
fore, are such as produce chiefly or solely 
symptoms of a disorder of the nervous system.* 
Under this division the following substances 
are commonly arranged : — 

Vegetable Narcotics. 

Papaveracece. — Paj)aver, Moi’phine, Narco- 
tine. 

Sofanece. — Hyoscyamus, Solanum, Physalis. 

Cofnpositce. — Lactuca. 

Coniferce. — Taxus. 

Smilacece. — Paris. , 

llanunculaceoB. — Actiea. 

JiutacecB. — Peganum. * 

Encece. — Azalea. 

Amygdalece. — Prunus, Cerasus, Amygdalus 
Persica. 

Poma.cece. — Sorbus. 

Prussic Acid (hydrocyanic acid). 

Carbazotic Acid. 

Narcotic Gases. — Nitrogen, carbonic oxide, 
carburetted hydrogen, nitrous oxide, cyanogen 
gas, oxygen gas, hydrogen, sulphuretted hydro- 
gen, carbonic acid gas. 

(C) Narcotico -acrid poisons include those 

which possess a double action, the one local 
and irritating, like that of the irritants, the 
other remote, and consisting of an impression 
on the nervous system. Sometimes they cd.use 
narcotism, which is , generally* of a comatose 
nature, often attended with delirium ; but in 
one very singular group there is neither in- 
sensibility nor delirium, but merely violent 
spasms. At other times they excite inflamma- 
tion where they are applied ; this effect, how- 
ever, is by no means constant. Those which 
inflame the tissues where they are applied, 
rarely occasion death in this manner. Some of 
them may produce very violent local sympton^ 
but they generally prove fetal through ^eh* 
operation on the nervous ^stem. ' 

Orfila" divides this class of poisons intb abc 
groups, which may be thus stated, althoti^h it 
must be added, that they pass insensibly into 
each other, and therefere cannot Sometimes ^ 
well distinguished. ' . 
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(1) Those whose principal symptom is deli- 
rium, as atropa, datura, stramonium, &c. 

(2) Those whose principal symptom is teta- 
nus, as nux vomica, strychnine, &c. 

(8) Those which also excite convulsions, 
but at the same time cause impaired sensi- 
bility and sleep, as cocculus indicus, camphor, 
upas antiar. 

(4) Poisonous mushrooms. 

(5) Poisonous grain, 

(C) Alcoliol, ether, and empyreumatic oils. 
Beck's Med. Jurisp.; Taylor's Med, Jur.j 
and Christison on Poisons. 

As to the administering or causing to be 
administered poison or other destructive thing, 
if the offence is committed with intent to 
commit murder, it is a felony, punishable with 
penal servitude for life or any term not ex- 
ceeding three years, or with imprisonment for 
any term not exceeding two years (24 & 25 
Viet. c. 100, s. 11), and so is the attempt to 
administer with a like intent, whether any 
bodily injuiy be effected or not (s. 14). 

The unlawful and malicious administering, 
or causing to be administei od, any poison or 
other destructive or noxious thing, so as thereby 
to endanger life or to inflict grievous bodily 
harm, is a felony punishable by penal servitude 
for any term not exceeding ten nor less than 
three years, or imprisbnment (s. 23). 

The unlawful and malicious administering, 
or causing to be administered, any poison or 
other destructive or noxious thing 'with intent 
to injure, aggrieve, or annoy, is a misde- 
meanor, punisliable by penal servitude for 
three years, or imprisonment (s. 24). 

If the jury be satisfied that a person charged 
with felony under the 23rd sec. is guilty of 
misdemeanor under the 24th sec., but not 
guilty of felony, he may be found guilty of 
misdemeanor accordingly (s. 25). 

Sec. 22 enacts that whosoever shall admi- 
nister to or cause to be taken by, or attempt to 
apply or administer to, or attempt to cause 
to be administered to or taken by any person 
any chloroform J* laudanum, or other stupefy- 
ing or overpowering drug, matter, or thing, 
with intent thereby to enable himself or any 
other person to commit, or to assist any other 
person in committing, any indictable offence, 
shall be guilty of felony, and on conviction 
shall be liable to penal servitude for life, or 
any term not less than three years, or to im- 
prisonment. 

As to the taking or administering poison or 
other noxious thing, with intent to procure 
ntiscarriage, see s. 58, and Abortion. 

By 14 & 15 Viet, s, 13, certain restrictions 
are placed upon tlie sale of arsenic. 

Poisoned Grain or Seed. The Poisoned 
^Gtain -Prohibition Act (26 & 27 Viet. c. 118) 
^'!imposd|^penalticB upon persons selling or ex- 


posing for sale, and upon persons sowing or 
causing to be sown, poisoned grain, seed or 
meal (ss. 2 & 3), but solutions, or infusions, 
or materials for preparing any grain or seed 
for bond fide use in agriculture are not within 
the Act (s. 4). 

Pole, a measure of five and a half yards. 
Police [fir. TToXte, Gk., a city]. The regu- 
lation and government of a country or city, so 
far as regards its inhabitants. See 2 & 3 Viet. 
c. 93; 3 & 4 Viet. c. 88; 12 & 13 Viet. 
c. 65 ; 13 & 14 Viet. c. 87 ; 19 & 20 Viet. 
c. 69; 22 & 23 Viet. c. 32; and 25 & 26 
Viet. c. 101. See Metropolitan Police Acts. 

Police office, a metropolitan court, where 
the stipendiary magistrates, who are chosen 
from barristers of a certain standing, sit from 
day to day for the despatch of business. Their 
general duties and powers are precisely the 
same as those pertaining to the unpaid magis- 
tracy, except that one of them may sometimes 
act in cases which would require to be heard 
before two other justices. 

There are several police offices in the 
neighbourhood of the metropolis, severally 
situated in Bow Street, Covent Garden ; Queen 
Street, Westminster ; Great Marlborough 
Street ; Clerkenwcll ; Worship Street, Shore- 
ditch ; Lambeth ; High Street, Marylebone ; 
Southwark ; Stepney ; Greenwich and Wool- 
wich ; Hamtnersmith and Wandsworth ; and 
Metropolitan Police-office, Whitehall. 

Policies of insurance, Cmii't of. It was 
erected in pursuance of 43 Eliz. c. 12, which 
recites the immemorial usage of policies of 
assurance, ‘ by means whereof it cometh to pass, 
upon the loss or perishing of any ship, there 
followeth not the undoing of any man, but the 
loss lighteth rather easily upon many than- 
heavy upon few, and rather upon them that 
adventure not than upon those that do adven- 
ture; whereby all merchants, especially those 
of the younger sort, are allured to venture 
more willingly and more freely, and that here- 
tofore such assurers had used to stand so justly 
and precisely upon their credits, as few or no 
controversies nad arisen thereupon ; and if any 
had grown, the same had from time to time 
been ended and ordered by certain grave 
and discreet merchants, appointed by the Lord 
Mayor of the city of London, as men by 
reason of their experience fittest to understand 
and speedily decide those causes ; ’ but that of 
late years divers persons had withdrawn them- 
selves from that cause of arbitration, and had 
driven the assured to bring separate actions at 
law against the assurer; it therefore enables 
the Lord Chancellor yearly to grant a standing 
commission to the Judge of the Admiralty, 
the Recorder of London, two doctors of the 
civil law, two common lawyers, and eight 
merchants ; any three of whom, one being a 
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civilian or a barrister, are thweby, and by 
13 & 14 Car. II. c. 23, empowered to deter- 
mine in a summary way all causes concerning 
policies of assurance in London, with an appe^ 
by way of bill to the Court of Chancery ; but 
the jurisdiction being somewhat defective, as 
extending only to I^ndon, and to no other 
assurances but those on merchandise* and to 
suits brought by the assured only, and not by 
the insurers, such commissions have been long 
wholly disused ; and insurance-causes are now 
usually determined by the verdict of a jury 
of merchants, and the opinion of judges in 
case of any legal doubts ; whereby the decision 
is more speedy, satisfactory, and final. — 3 J?/. 
Com. 74. 

Policy, the general principles by which a 
government is guided in its management of 
public affairs. 

Policy of insurance, a contract between A. 
and B., that upon A.’s paying a premium equi- 
valent to the hazard run, B. will indemnify or 
insure him against a particular event. 

Upon a policy of marine or fire-insurance, 
the remedy of the assured in case of breach 
of contract by the insurer, is by covenant, 
where the policy is under seal ; by assumpsit, 
where it is not. On a policy of life- insurance 
under seal, the remedy is by debt or covenant ; 
on one not under seal, debt or indebitatus aS” 
sumpsit. See Insurance. 

PoliticB legihus non leges politiis adaptandw. 
Hob. 154 — (Politics are to be adapted to the 
laws, and not the laws to politics.) 

Political arithmetic, the art of making 
calculations on matters relating to a nation ; 
the revenues, the value of land and effects, 
the produce of lands or manufactures, the 
population, and the general statistics of a 
country. 

Political economy, the science which treats 
of the administration of the revenues of a 
nation ; or tlie management and regulation of 
its resources, and productive property and 
labor. See Adam SmitlCs Wealth of NationSy 
and Mill's Pol. Eco. ^ 

Political, or Civil liberty, natural liberty, 
restrained by human law so far as is necessary 
and expedient for the public advantage. 

Politics [fr. irvXiTidjy Gk.^, the science of 
government ; the art or practice of administer- 
ing public affairs. 

Polity [fr. voXirelay Gk., the government of 
a city], a form of government ; civil consti- 
tution. 

PoU [fr. polky poly Dut., the top; fr, the Su. 
Goth, bolluTy a globe], the head ; a catalogue 
or list of persons ; a register of heads, ijso 
the art of registering votes at an election. See 
Deed Poll. 

PoUah, a Government lease granted to a 
cultivator, either written on paper or engraved 


with a style on a leaf of the Fan-palmyra tree# 
Indian. 

Pollards, or PoUesgers, trees which have 
been lopped, distinguished from timber-trees. 
Plowd. 469. 

Pollicitation, an unaccepted promise — 
Civil Law, 

Polligfar, Polygar, the head of a village or 
district ; also a military chieftain in the penin- 
sula answering to a hill zemindar in the 
northern Circars. — Indian, 

Polling places. As to these, foi* the election 
of Members of Parliament, see 2 Wm, IV, 
c. 45 ; 6 & 7 Wm. IV. c. 102 ; 16 & 17 
Viet. c. 68 ; and 25 & 26 Viet. c. 96. 

Poll-money, Poll-silver, Poll-tax, a capi- 
tation-tax. It was formerly assessed by the 
head on every auljjcct according to rank. 

Polls, Challenge to the. See Challenge. 

Polyandry, the state of a woman who has 
several Inisbands. 

Polygamia est plurium simul virorum ucso* 
rumve connubivm. — 3 Inst. 88. — (Polygamy is 
the marriage with many husbands or wives at 
one time.) 

Polygamy [fr. iroXvc, Gk., many, and yd/uoc, 
marriage], plurality of wives or husbands. 
Sec BuLViiY. 

It is prohibited by th*e Christian religion, 
but it is permitted by ^me others. 

Polygamy was condemned by that primaeval 
institution 'which, in order to secure the propa- 
gation of the species, joined in marriage one 
man and one woman. — Gen. i. 27. The old 
and pious patriarchs religiously observed this 
institution. But before the time of Moses, 
morals had become very much corrupted, and 
the prostitution not only of females but of 
boys was very common among many nations, 
and was even made a part of divine worship. 
To prevent these evils, to which the Greek 
and Roman philosophers refused, in progress 
of time, to oppose any decided resistance, 
Moses made many regulations, which may be 
found in several parts throughout the Penta- 
teuch. Laineck is the firtfl: mentioned as 
having two wives, and the example which he 
set found no lack of imitation. After the 
deluge, the example of Ncmh and his sons 
was a good one, but it was not followed. Poly- 
gamy very much prevailed in the time of 
Moses, as we may gather from the fact, that 
the first bom of 603,550 men, above twenty 
years of age, amounted merely to the number 
of 22,373. — Numb. iii. 42 ; JdhiCs Bib, Antiq, 
pt. 1, C. X., 88. 160, 151. 

Folygarohy [fr. woXwr, Gk., many, and 
ap\Vy government], that kind of government 
which is in the hands of many. 

PonduB, poundage, i. e. a duty paid to the 
Crown according to the weight of merchan- 
dise. 
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Fondtu regie, the standard weight appointed 
by our ancient kings. — Cowel. 

Ponet If goods had been replevied by 
virtue of a replegiari facias (which was rarely 
if ever the case) the plaint in a county-court 
was removed by writ of pone. It was an 
original writ obtained from the cursitor, bear- 
ing teste after the entry of the plaint in the 
county-court, and returnable on a general day 
in term, wheresoever, &c. It was also the 
proper writ to remove all suits which were 
before the sheriff by writ of justicies. Obsolete. 

Pone per vadium, an obsolete writ to the 
sheriff to summon the defendant to appear and 
answer the plaintiff’s suit, on his putting in 
sureties to prosecute : it was so called from the 
words of the writ, pone per vadium et salvos 
plegios — ‘ put by gage and safe pledges, A. B., 
the defendant.’ It issued out of the Common 
Pleas, being grounded on the non-appearance 
of the defendant, at the return of the original 
writ ; and thereby the sheriff was commanded 
to attach him by taking gage, i. e. certain of 
his goods which he should forfeit if he did not 
appear ; or by making him find safe pledges or 
sureties, who should be amerced in case of his 
non-appearance. — 3 Bl. Com. 210. 

Previous to the of Process Act 

(2 Wm. IV. c. 39), it was also the first and 
immediate process, without any previous sum- 
mons upon actions of trespass, vi et ar'inis, or 
for other injuries which, though not forcible, 
were yet trespasses against the peace, as deceit 
and conspiracy, where the violence of the 
wrong required a more speedy remedy ; and 
therefore the original writ commanded the 
defendant to be at once attached without any 
precedent warning. These actions are now 
commenced by a writ of summons. — 1 & 2 
Viet. c. 110. 

Ponendis in assisis, an abolished writ to 
empannel juries. 

ronendum in ballium, a writ commanding 
that a prisoner be bailed in cases bailable. — 
Jieg. Orig. 133. 

Ponendum ^Igillum ad ezoeptionem, a 

writ by which justices are required to put their 
seals to exceptions exhibited by a defendant 
against a plaintiff’s evidence, verdict, or other 
proceedings before them, according to the Stat. 
West. 2, 13 Ed. I. st. 1, c. 31. See Bill of 
Exceptions. 

Pontage {ft. pons y Lat., abridge], duty paid 
for the reparation of bridges ; also, a due to the 
lord of the fee for persons or merchandises that 
pass over rivers, bridges, &c. 

Pontibns reparandis, a writ directed to the 
sheriff, &c., requiring him to charge one or 
more to repair a bridge. — Reg. Orig. 163. 

Pool, a small lake of standing water. By 
the grant of a pool, both the land and water 
^^ill IMiss, — 00. Litti h. 


Poor Xiaw Amendment Act, 4 <& 5 Wm. IV. 

c. 76. 

Poor Laws. The poor of England, till the 
time of Henry VIII., subsisted entirely upon 
private benevolence, and the charity of well- 
disposed Christians. See 5 ReeveSy 18. 

The poor in Ireland had, till of late years, 
no relief but from private charity. But by 
1 & 2 Viet. c. 56, intituled ‘ An Act for the 
more effectual Relief of the destitute Poor in 
Ireland,’ the authority of the poor law commis- 
sioners was extended to that part of the realm. 
There is now an Irish board of commissioners. 
This Act has been amended by 2 3 Viet, 

c. 1 ; 4 & 5 Viet. c. 41 ; 6 & 7 Viet. c. 92 ; 
10 & 11 Viet. c. 31, 90; 11 & 12 Viet. c. 25 ; 
14 & 35 Viet. c. 68; 15 & 16 Viet. c. 37. 
As to the relief of the poor in Scotland, see 
8 & 9 Viet. c. 83 ; 17 & 18 Viet. c. 86, s. 6 ; 
19 & 20 Viet. c. 117. 

By 43 Eliz. c. 2, which is generally con- 
sidered as the foundation of the modem poor 
law, overseers of the poor were appointed in 
every parish. It is provided by this statute, 
that the churchw-ardens of eveiy parish shall be 
overseers of the poor ; and that, besides these, 
them shall be appointed, as overseers in each 
parish, two, three, or four, but not more, of 
the inhabitants, such last-mentioned overseers 
to be substantial householders, and to be nomi- 
nated yearly on the 25th March, or within 14 
days after, by two justices dwelling near the 
parish. — 54 Geo. III. c. 91. 

Their office and duty, according to the same 
statute, were principally these : 1st, to provide 
work for all persons who had no means to 
maintain themselves, and used no ordinary 
trade ; and 2ndly, to raise competent sums for 
the necessary relief of the lame, impotent, old, 
blind, and such others being poor, and not able 
to work. For these joint purposes they were 
empowered to make and levy rates upon the 
several inhabitants of the parish. 

By 4 & 5 Wm. IV. c. 76 (the Poor Law 
Amendment Act), the administration of the 
parochial fut^, and the management of the 
poor through<mt the country, were placed, for a 
period of five years, under the superintendence 
and control of a central board of three persons 
(the Crown being empowered to appoint a 
fourth, by 1 & 2 Viet. c. 56, s.' 119), called 
* The Poor Law Commissioners,’ who had 
power to make such regulations as they thought 
proper, for guidance of the parochial authori- 
ties (whether consisting of guardians, select 
vestries, or overseers), and who were aided in 
their operations by a certain number of assist- 
ant commissioners. 

This commission was subsequently extended 
to the year 1847, and was then superseded. 
But in lieu thereof a new board of Commis- 
sioners was established (for five years), by 10 
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& 11 Viet. c. 109, under the style of * CJom- 
missioners for administering the Laws for the 
Relief of the Poor in England,’ to consist of the 
Lord President of the Council, the Lord Privy 
Seal, the principal Secretary of State for the 
Home Department, and the Chancellor of the 
Exchequer, for the time being, in virtue of 
their offices, and of such other persoits as her 
Majesty by letters-patent or commission shall 
appoint ; and to this board (which has since 
received the appellation of the * Poor Law 
Board,’ (12 & 13 Viet. c. 103, s. 21), and been 
continued for further periods (17 & 18 Viet, 
o. 41 ; 23 & 24 Viet. c. 101 ; and 26 & 27 
Viet. c. 55), all the powers and duties of the 
former poor law commissioners .are transferred. 
The person first named in such letters-patent 
or commission is ^ President ; ’ and all general 
rules — a term which for the purposes of this 
Act is declared to extend to all rules directed to 
affect more than one union — promulgated by 
this commission, must be under the seal of the 
body, and under the hands of a quorum, of 
whom the president must be one, and any such 
rule may be disallowed by her Majesty in 
council. They axe, moreover, directed once in 
every year, to submit to both houses of Parlia- 
ment a general report of their proceedings. 
By the Poor Law Amendment Act in connec- 
tion with the new Act of 10 & 11 Viet. c. 109, 
the commissioners are empowered, when they 
think it desirable, to direct that the relief of 
the poor in any parish shall be administered by 
a board of guardians, to be elected by the 
owners of property and rate-payers in such 
parish, in such manner as in the Acts particu- 
larised. And they are directed to appoint a 
certain number of Inspectors, for the purpose of 
exercising a visitorial power over workhouses, 
and of being present at meetings of guardians, 
or other local meetings held for the relief of the 
poor. They are also entrusted by the legis- 
lature with the important power of consoli- 
dating at their own discretion, so far as the 
. relief and management of the poor is concerned, 
several parishes into one united body or union, 
under the government of a %ngle board of 
guardians, to be elected by the owners and 
rate-payers of the component parishes ; and the 
united parishes are to have a common work- 
house provided and maintained at their com- 
mon expense, though each is to remain sepa- 
rately chargeable with the expense of its own 
poor, whether relieved in or out of such work- 
house. The principle of consolidation may 
indeed be carried further, if such a measure 
appear expedient to those who represent 
the different parochial interests; for by consent 
of the guardians in any union (whether under 
the Act, or previously existing), the component 
parishes may (under sanction of the commis- 
sioners) be united for the purpose of settlement 


mo 

and of rating, as well as that of relief and 
management. On the other hand, however, it 
is provided that no union shall in future take 
place under Gilbert’s Act, without the previous 
consent of the commissioners. The following 
statutes have been passed sipce the 4 <& 5 
Wm. IV. c. 76, for the continuation and amend- 
ment of the modern poor-law system : 5 & 6 
Wm. IV. c. 69; 6 & 7 Wm. IV. c. 107; 7 
Wm. IV. an#l Viet. c. 50 ; 1 <& 2 Viet. cc. 25 
& 56 ; 2 & 3 Viet. cc. 83 & 84 ; 3 & 4 Viet, 
c. 42 ; 5 & 6 Viet. c.,hl\ 7 & 8 Viet. c. 101 ; 
10 & 11 Viet. c. 109; 11 & 12 Viet. cc. 31, 
82, 110 & 111 ; 12 & 18 Viet. cc. 13 & 
103 ; 13 & 14 Viet. cc. 11 & 101 ; 14 & 15 
Viet. c. 105 ; 15 & 16 Viet. cc. 14 59 ; 20 

Vict. c. 13, which expired in 1860. 

According to the present law, a settlement is 
acquired by the following methods : — 1st, By 
birth; for wherever a child is first known to be, 
that is always primd facie^ and until some 
other can be shown, the place of its settlement. 
But if its parents can be proved to have ac- 
quired a settlement, either by birth or other- 
wise in another parish, then the primd facie 
settlement of the child will be superseded by a 
derivative one, viz. the settlement by parentage. 
2nd, By parentage ; for all legitimate children 
take the last settlement (ff the father, and after 
his death, of the mother, till they are emanci- 
pated from parental authority by marriage, or 
by attaining the age of twenty-one, and living 
permanently separate from the parent, or con- 
tracting some relation inconsistent with do- 
mestic subjection. And when emancipated, 
they retain the parental settlement last acquired 
before that event took place. A bastard child, 
on the other hand, having in the eye of the law 
no parent, was foimerly held incompetent to 
claim a derivative settlement. By a provision, 
however, in the Poor Law Amendment Act, 
an illegitimate child, born since the Act passed, 
is now to follow the settlement of his mother 
until he attains the age of sixteen, or gains 
another for himself. But besides those of 
birth or parentage, there are also settlements 
acquired by the pafty’s own act. Fora female 
gains a derivative settlement, 3rd, by marriage, . 
i. e., she may claim the settlement which be- 
longs to her husband, an'd she retains that after 
his death. If the man have no settlement, 
being bom abroad, and having acquired none, 
or his settlement is unknown, she retains that 
which belonged to her before marriage. But 
she cannot in any case acquire one in her 
right during the marriage. A settlement may 
also be acquired, 4th, by renting a tenenient 
coupled wiffi residence in the same for 

forty days. For this purpose, however, it is 
requisite that the party should have fide 
rented a tenement, consisting pf a ^pamte or * 
distinct dwelling-house, or building, or of land, 



POP 


( 718 ) 


or of both, for the sum of 10/. a year, at the 
least for the term of one whole year ; and that 
he should have occupied the same under such 
hiring, and actually paid the rent, to the 
amount of 10/., for the term of one whole year 
at the least, and that for the same period he- 
should have been assessed to and paid the poor 
rate in respect thereof. 5 th. A settlement may 
also be gained by being bound apprentice, 
under indenture or other deed, Ad inhabiting 
for forty days under such binding, either in 
the same parish where the service takes place, 
or a different one. But no settlement can be 
acquired by being apprenticed in the sea- 
service, or to a householder exercising the 
trade of the seas, as a fisherman or otherwise. 
The deed must in all cases be executed by the 
apprentice, except in the case of parish ap- 
prentices. 6th, A settlement is gained of a 
temporary kind in any pariah, by having 
an estate of one’s own there, of whatever 
value, and whether the interest be legal or 
equitable. This particular species of settle- 
ment is founded on the principle of the com- 
mon law, that a man shall not be removed 
from his own property. It is provided, however, 
that no person shall retain a settlement gained 
by virtue of any estate or interest in a parish 
for any longer time tlian he shall inhabit within 
ten miles thereof; anduncase he shall cease to 
inhabit within that distance, and shall after- 
wards become chargeable, he shall be liable to 
be removed to the parish in which he was 
settled previously to such inhabitancy, or if he 
have gained a settlement in some other parish 
since the inhabitancy, then to such other parish. 
Lastly, a settlement may be gained by being 
charged to and paying the public taxes and 
levies of the parish, excepting those for sca- 
vengers and highways, and the duties on houses. 
But it is provided, by 35 Geo. III. c. 101, s. 4, 
that no person shall gain a settlement on this 
ground in respect of any tenement or tenements 
not being of the yearly value of 10/. ; and by 6 
Geo. IV. c. 57, that a settlement shall not be 
acquired by paying parochial rates for any tene- 
ment, not being the persbn’s own property, 
unless it consists of a separate and distinct 
dwelling-house, or building, or land, or both, 
bond fide rented by him for 10/. a year, at the 
least, for a whole year, and be occupied under 
such hiring for a year at least. This title to a 
settlement is, therefore, nearly merged in that 
of renting a tenement. 

The 9 & 10 Viet. c. 66 and 11 & 12 Viet. c. 
Ill ; 25 & 26 Viet. c. 113 ; and 26 & 27 Viet, 
c. 89 ; amend the laws relating to the removal 
of the poor. By the temporary Act of 25 & 26 
Viet. c. 110, continued by 26 & 27 Viet. cc. 4 
& 91, the guardians of certain unions in the 
counties where great distress is existing, incon- 
^quence of the Mlure in the cotton supply, are 


enabled, in certain cases, to throw a portion of 
the rates of a particular parish upon the Union 
in which it is situated ; and power is given to 
the Poor Law Board to authorize the borrow- 
ing of a sum of money on the credit of the com- 
mon fund of the union; or to call on the 
several unions in the county for contributions. 
See alsd 26 & 27 VicU cc. 70 & 81. 

The duty of making and levying the poor- 
rate or parochial fund, out of which the relief 
is to be afforded, still belongs, as before the 
late changes in the law of relief, to the church- 
wardens and overseers*; and the concurrence 
of the inhabitants is not necessary. But for the 
better execution of these duties, the recent Acts 
relating to the amendment of the poor law 
authorize the appointment of collectors and as- 
sistant overseers. The rate is raised pro- 
spectively for some given portion of the year, 
and upon a scale adapted to the probable exi- 
gencies of the parish ; and the Act of Elizabeth 
directs that it should be raised by ‘ taxation of 
every inhabitant, parson, vicar, and other, 
and of every occupier of lands, houses, tithes 
impropriate, propriations of tithes, coal mines, 
or Siileable underwoods in the parish.’ As 
an occupier, a man is rateable for all lands 
which he occupies in the parish, whether he is 
resident or not; but the tenant and not the 
landlord is considered as the occupier within 
this statute. As an inhabitont, a man was for- 
merly liable to be rated according to his ap- 
parent ability, that is, according to the value 
of the local and visible personal property he had 
within the parish, and of which he made profit ; 
but by 3 & 4 Viet. c. 89 ; 19 & 20 Viet, 
c. 42 ; and 23 & 24 Viet. c. 44 ; the liability 
to taxati(.)n, in regard to inhabitancy, was sus- 
pended until October 1862, and thence to the 
end of the next session. These Acts were not 
renewed in 1863. 

By 43 Eliz. c. 2, s. 1, no rate can be deemed 
valid unless it be allowed by two justices, and 
by 17 Geo. II. c. 3, public notice thereof is 
to be given at the parish church on the Sunday 
next after the same has been allowed. The al- 
lowance by th^ justices is a mere matter of 
form ; but after allowance and publication, any 
person aggrieved by the rate, and having rea- 
sonable objection to it, as irregular or unequal, 
may appeal against it to the next practicable 
quarter sessions of the county, riding, or divi- 
[fion, or, in some cases, of the corporation or 
franchise in which the parish is situate. As to 
the recoveiy. of poor , rates, see 25 & 26 Viet, 
c. 82. — 3 Step. Com. 165. 

Pope [anciently pope, fr. irtlinrac, Gk., father], 
the bishop of Rome and supreme head of the 
Roman Catholic Church. He is also sovereign 
of the Papal States. 

Pope Nicholas’s tazatioiit the first fruits 
(primitice or annates) were the first year’s pro- 
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fits of all the spiritual prefermeiits in the king- 
dom according to a rate made by Walter, 
Bishop of Norwich, in the time of Pope Inno- 
cent II. and afterwards advanced in value in 
the time of Pope Nicholas IV. This last valua- 
tion was begim a.d. 1288, and finished 1292, 
and is still preserved in the Exchequer. The 
taxes were regulated by it till the survej^ made 
in the 26th year of Henry VIII. 

Popery, the religious doctrines and practises 
adopted and maintained by the Church of Home. 
See Coronation Oath. 

Populace or Populaoy [fr. populusy Lat.], 
the vulgar ; the multitude. 

Popular action, brought by one of the public 
to recover some penalty given by statute to any- 
one who chooses to sue for it. See Qui tam 

ACTION. 

Populous parishes, for their spiritual im- 
provement, see 6 & 7 Viet. c. 37 ; 7 & 8 Viet. 
c. 94 ; and 19 & 20 Viet. c. 104. 

Porreoting, producing for examination or 
taxation, as porrecting a bill of costs, by a 
proctor. 

Portatica, port-duties charged on ships. 

Porter, an officer who carries a white or sil- 
ver rod before the justices in eyre, so called a 
portando virgum\ also, a person employed to 
carry messages, parcels, <fec. Porters in the 
City of London are regulated by the corporation. 

Porterage, a kind of duty formerly paid at 
the custom-house to those who attended the 
water-side, and belonged to the package-office ; 
but it is now abolislied ; also, the charge made 
for sending parcels. 

Portgreve, or Portreeve, a magistrate in cer- 
tain sea-coast towns. 

Portion, that part of a person’s estate which 
is given or left to a child. 

There are two ways of raising portions, one 
by sale or mortgage, tlie other by perception of 
profits. Interest is payable on portions from 
the time they become due. 

Portioner, a minister, who serves a benefice, 
together with others, so called, because he has 
only a portion of the tithes or profits of the 
living ; also, an allowance which a vicar com- 
monly has out of a rectory or impropriation. 

Portmen, the burgesses of Ipswich and of 
the Cinque Ports. — Camden. 

Portmote, a court held in haven towns or 
ports, and sometimes in inland counties. 

Portoria, duties paid in ports on merchandise. 
Civil Law. 

Ports, harbours; safe stations for ships.-— 
16 & 17 Viet. c. 107. See Havens. 

Portsale, a public sale of goods to the highest 
bidder. 

Portsoka or Portsoken, the suburbs of a 
city, or any place within its jurisdiction. 

Portnas, a. breviary. — Cowel. 

Portaa eat locua in quo exportantur et impor- 


tantur merce8.^2 Inat, 148.— (A port is a place 
v^ere goods are exported or imported.) 

Positive evidenoe, proof of the very fact. 

Posito uno oppoaitorum negatur altermn.^-.-.S 
Pol. Pep. 422.— ^ One of two op|x>site positions 
being affirmed, the other is denied.) 

Posse, a possibility. A thing is said to be 
in poaae when it may possibly be ; in eaae when 
it actually is. 

Posse comitktus, the power of a county, in- 
cluding the aid and attendance of all knights 
and other men above the age of fifteen within 
the county; but ecclesiastical persons, peers, 
and such as labor under an^ infirmity, are; not 
compellable to attend. It is called out when a 
riot is committed, a possession is kept on a for- 
cible entry, or any force is used or rescue made 
contrary to the commandment of the Queen’s 
writ, or in opposition to the execution of justice. 

Possessio. Paulus (Dig. 41, tit. 2, s. 1) ob- 
serves, ‘ Possessio appellata est, ut et Labeo ait, 
a pedihus, quasi positio ; quia naturaliter tenetur 
ah eo qui insistit.^ The absurdity of the ety- 
mology and of the reason are equal. The 
elements of possidere are either pot (Pauls') and 
sedere ; or the first part of the word is related 
to apud, and the cognate Greek form of icori 
(npoo), 

Possessio, in its primal^ sense, is the con- 
dition or power by virtue of which a man has 
such a mastery over a corporeal thing as to 
dejil with it at his pleasure, and to exclude 
other persons from meddling with it. This 
condition or power is detention ; and it lies at 
the bottom of all k'gal senses of the word 
possession. This possession is no legal state or 
condition, but it may be the source of rights, 
and it then becomes possessio in a juristical or 
legal sense. Still, even in this sense, it is not 
in any way to be confounded with property 
(proprietas). A man may have tho juristical 
possession of a thing without being the pro- 
prietor, and a man may be the proprietor of a 
thing without having the juristical possession 
of it, and consequently without having the de- 
tention of it (Dig. 41, tit. 2,*s. 12). Owner- 
ship is the legal capacity to operate on a thing 
according to a man’s pleasure, and to exclude 
everybody else from doing so. Possession, in 
the sense of detention, is the actual exercise of 
such a power as the owner has a right to ex- 
ercise. The term possessio occurs in the Roman 
jurists in various senses. There is possessio 
generally, and possessio civilis, and poaaeaaio 
naturalis. 

Possessio denoted, originally, bare detention ; 
but this detention, under certain conditions, 
becomes a legal state, inasmuch as it leads to 
ownership through usucapio. Accordingly, the 
word possessio, which required no qualification 
so long as there was no other notion attached 
to possessio, requires such qualification when 
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detention becomes a legal state. This detention) 
then, when it has the conditions necessary 
iimfiapiOf is called civilisy and all other 
^ossessio as opposed to civilis is naturalts.—^ 
'Smithes Diet, of Antiq. ; Sand. Just. 274. 

Possessio est quasi pedis positio.-^Z Co. 42. 
(Possession is, as it were, the position of the 
foot.) 

Possessio fratris, a seisin to turn the de- 
scent away from the brother ofrthe half-blood 
to the sister of the whole-blood; thus, if a 
father had two sons, A. and B., by different 
wives, these two brethren were not brethren of 
the whole-blood, and therefore could never in- 
herit to each other, but the estate rather es- 
cheated to the lord. Nay, even if the lather 
died, and his lands descended to his eldest son 
A., who entered thereon, and died seised with- 
out issue, still B. could not be heir to this 
estate, because he was only of the half-blood 
to A.) the person last seised ; but it descended 
to a sister (if any) of the whole-blood to A. ; 
for in such cases the maxim was, that the seisin, 
or possessio fratriSy made the sister the heiress. 
Yet, had A. died without entry, then B. might 
have inherited, not as heir to A., his half-brother, 
but as heir to their common father, who was 
the person last actually seised. Abolislied by 
8 & 4 Wm. IV. c. 106. 

Possessio fratris de.feodo simplici facit soro’- 
rem esse hairedem . — 3 Co. 42. — (Possession of 
the brother in fee-simple makes the sister to be 
heir.) 

The possessio fratris was abolished by 3 & 4 
Wm. IV. . c. 106. 

Possessio pacijica pour ans 60 facit jus. — 
Jenk. Cent. 26. — (Peaceable pos.se8sion for 
sixty years gives a right.) 

Possession, the state of owning or having a 
thing in one’s own hands or power ; the thing 
possessed. 

It is either actualy where a person enters into 
lands or tenements descended or conveyed to 
him ; apparenty which is a species of j)resump- 
tive title where land de.scended to the heir of 
an abator, intruder, or disseisor, who died 
seised ; in laWy when landL, &c., have descended 
to a man, and he has not actually entered into 
them ; or nakedy that is, mere possession, with- 
out color o^ right. 

Possession, Writ of the process of execution 
in an action of ejectment. See Ejectment ; 
Habeke facias possessionem. 

Possessory action, the action of trespass, the 
gist of which is the injury to the possession ; a 
plaintiff, therefore, cannot maintain it, unless at 
the moment of the injury he was in actual or con- 
structive, immediate and exclusive possession. 

Possihilitaspost dissolutionem executiqnis nun^ 
quam reviviscatur. — 1 Pol. Rep. 321. — (Possi- 
bility is never revived after the dissolution of 
the execution.) 


Possibilitas, an act wilfully done, as inipos8i’‘ 
hilitas is a thing done against the will. 

Possibility, expectation, an uncertain thing, 
which may or may not happen. 

It is either near, or,, ordinary y as where an 
estate is limited to one after the death of an- 
other ; or remotCy or extraordinarily as where it 
is limited to a man, provided he marries a cer- 
tain woman, and that she shall die and he shall 
marry another. 

Possibility on a possibility, a remote pos- 
sibility, as if a remainder be limited in parti- 
cular to A.’s son John, or Edward, it- is bad if 
he have no son of that name, for it is too re- 
mote a possibility that he should not only have 
a son, but a son of that particular name.— 
Cholmlefs casCy 2 Rep. 51. 

Post, a conveyance for letters or dispatches. 
The word is derived from positiy the hor.ses 
carrying the letters or despatches being kept or 
placed at fixed stations. The word is also ap- 
plied to the person who conveys the letters to 
the houses where he takes lip and lays down his 
charge, and to the stages or distances between 
house and house. Hence the phrases post-boy, 
post-horse, post-house, &c. 

Post, suhornedy hired to do an improper ac- 
tion. See Knights of the Post. 

Post, Writ of entry iuy an abolished writ 
given by statute of Marlbridge, 52 Hen. HI, 
c. 30, which provided, that when the number 
of alienations or descents exceeded the usual 
degrees, a new writ should be allowed, without 
any mention of degrees at all. 

Postage, the duty or charge imposed on 
letters or parcels conveyed by post. See 3 & 4 
Viet. c. 96 ; 10 & 11 Viet. c. 85. As to the 
postage on letters to seamen and soldiers whilst 
on active service, see 23 & 24 Viet. c. 65. See 
Post-office. 

Post and Per. See .Per and Post. 

Post Conquestum {after the Conquest). 

Post-date, to date later than the real date. 
A penalty of lOOZ. is imposed by s. 12 of the 
55 Geo. HI. c. 184, for post-dating bills, notes, 
&c., on stamps which do not cover the real 
term for which they were drawn. Bankers’ 
checks must not be post-dated without being 
on a bill stamp, under a penalty of lOOZ. — 9 
Geo. IV. c. 49. See Bankers’ Checks. 

Post Diem {after the day). . 

Post-Disseisin, a writ that lay for him who, 
having recovered lands or tenements by force 
of novel disseisiny was again disseised by the 
foimer disseisor. 

Postea {afterwards)y the return of the judge 
before whom a cause was tried, after a verdict, 
of what was done in the cause. It is endorsed 
on the nisi prius record by the associate. — 1 
Chit. Arch. Prac. by Pren. 467. 

Post entry. When goods are weighed or 
measured, and the merchant has got an account 
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thereof at the Custom-House, and finds his 
entiy already made too small, he must make a 
post or additional entry for the surplusage, in 
tlie same manner as the first was done. As a 
merchant is always in time, prior to the clearing 
of the vessel, to make his post, he should take 
care not to over-enter, to avoid as well the 
advance as the trouble -of getting back the 
overplus. However, if this be tlie cifke, and 
an over-entry has been made, and more paid 
or bonded for customs than the goods really 
landed amount to, the land- waiter and surveyor 
must signify the same upon oath made and 
subscribed by the person so over-entered, that 
neither ho nor any other person, to his know- 
ledge, had any of the said goods over-entered 
on board the said ship, or. anywhere landed the 
same without payment of custom ; which oath 
must be attested by the collector or comi)troller, 
or their deputies, who then compute the duties, 
and set down on the back of the certificate, 
first in words at length, and then in figures, the 
several sums to be paid. — McCull. Comm. Diet. 

Posteviora derogant yriorihus, — (Things sub- 
sequent supersede things prior.) 

Posteriority, coming after, the coiTelative 
of priority. 

Posterity, succeeding generations, descend- 
ants, opposed to ancestry. 

Post executionem status lex non patit%ir pos- 
sibilitatem. — 3 Buis. 108. — (After the execution 
of the estate, the law suffers not a jDOssibility.) 

Post-fine, a duty formerly paid to the king 
for a fine acknowledged in his court ; it was 
paid by the cognisee after the fine was fully 
passed. See Fine. 

Posthumous child, a child born after its 
lather’s death ; or taken out of the body of a 
dead mother. See 10 & WWm, III. c. lb. 

Posting, registering methodically ; transcrib- 
ing from one book to another, and especially 
carrying accounts from the waste-book or joui*- 
nal to the ledger. 

Postliminium, the return of a person to his 
own country, after having sojourned abroad. 
The right of Postliminy is that by virtue of 
which persons and things taken by an enemy 
in war sire restored to their former state, upon 
coming again under the power of the nation to 
W’hich they belonged. — Internation. Law. 

Post litem motam, depositions. Where they 
relate to the subject of suit, they are not 
admissible when made after the litigation has 
commenced. — 1 Stark. Dvid. 319. 

Postman, a barrister in the Court of Ex- 
chequer, who has precedence in motions ; also, 
a letter-carrier. — 3 Bl. Com. 28. * 

Post-Master, one who has charge of the con- 
veyance of letters at a certain place ; also, a 

^Post^Master-General, he who is at the head 
and has the chief control of the Post-oflace. 


He is usually one of the Ministry. There wew 
two before 1822, when one was abolished. 

Post mortem {ajter death), as a post mortem% 
or necroscopic examination. 

Postnate, subsequent. 

Post-natu, the second son, or one borh 
afterwards. 

Post-note, a bank-note, intended to be transj- 
mitted to a distant place by the public mail, 
and made payable to order ; differing in this 
from a common bank-note, which is payable to 
the bearer. 

Post nuptial settlement, a settlement made 
after marriage ; it is generally deemed volun- 
tary unless made pursuant to written articles 
entered into before the marriage. See Fraudu- 
lent CONVEYANCES. 

Post-obit bond. A bond, conditioned to be 
void on the payment by the obligor of a sum 
of money upon the death of another person. 
In most cases the person upon whose death it 
is so payable is one from whom the obligor 
expects to derive some property. Post-obit 
bonds, and other securities of a like nature, are 
set aside, when made by heirs and expectants, 
as frauds upon the parents and other ancestors, 
unless the obligee or person dealing with such 
heir can jirove satisfactorily that the stipulated 
payment is not more than a just indemnity for 
the hazard. Even the sale of a post-obit bond 
at public auction will ilot necessarily give it 
validity, or free it from the imputotion of being 
obtained under the pressure of necessity. See 
Bond. 


Post-office. The post-office, or duty of car- 
rying letters, owes its establishment to the 
Parliament of 1G43. There existed post- 
nnisters in much earlier tinjes, but tlieir busi- 
ncvss was confined to the furnishing of post- 
horses to persons who were desirous to travel 


expeditiously, and to the despatching* of extra- 
ordinary packets upon special occasions. King 
James I. originally erected a post-office under 
the control of one Mathew do Quester, or 
de I’Equester, for the conveyance of letters to 
and from foreign pa:rt8, which office was 
afterwards claimed by Lord Stdnhope, but was 
confirmed and continued to William Frizell 
and Thomas Witherings by King Charles I., 
A.D. 1C32, for the better accommodation of 
the English merchants. In 1635 the same 
prince erected a letter office for England and 
Scotland, under the same direction of Thomas 
Witherings, and settled certain rates of poslage, 
but this extended only to a few of the principal 
roads. The times of carriage were imcertain 
and the postmasters on each road were re^- 
quired to flunish the mail with horses at the 
rate of two and a half per mile. Withwihgs 
was superseded for abuses in the execution of 
both his offices, in 1640, and they were se- 
questered into the hands of Philip Burlamaohy 
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to be exercised under the care and cijrer- 
sight of the King’s principal Secreter^' .of 
State. On the breaking out of tlie civil war, 
confusions and intcjTiiptions were neces- 
^i^ijfiftrily occasioned in the conduct of the letter 
office, and about that time the outline of the 
present fnore extended and regular plan seems 
to have been conceived by Prideaux, who was 
appointed Attorney-General to the common- 
wealth after tlie murder of King Charles. He 
was chairman of a committee in 1643 for 
considering what rates should be set upon 
inland letters, and afterwards appointed post- 
master by an ordinance of both the Houses, 
in the execution of which office he established 
a weekly conveyance of letters into all parts of 
the nation, thereby saving to the public the 
charge of maintaining postmasters, and his 
own emoluments being probably very con- 
siderable, the Common Council of London 
endeavoured to erect another post-office in 
opposition to his, till checked by a resolution 
of the House of Commons, declaring that the 
office of postmaster is and ought to be in the 
sole power and disposal of the Parliament. 
This office was afterwards farmed by one 
Manly, in 1G54, but in 1657 a regular post- 
office was erected by the authority of the 
Protector and his Parliament, upon nearly the 
same model as has been ever since adopted, 
and with the same ratfes of postage as continued 
till the reign of Queen Anne. After the 
restoration a similar office, with some im- 
provements, was established by statute 12 Car. 
II. c. 35, but, by subsequent statutes, the 
rates of letters were altered, and some farther 
regulations added, and penalties were enacted 
in order to confine the carriage of letters to the 
public office only, except in some few cases. — 
1 Bl. C9ni. 321. The more recent statutes 
relating to the Post-office are 1 & 2 Viet, 
cc. 97 & 98 ; 2 & 3 Viet. c. 52j 3 & 4 Viet, 
c. 96 (the Penny Postage Act) ; 7 & 8 Viet. 
C. 49 (as to Colonial posts); 10 & 11 Viet, 
c. 85; 11 & 12 Viet. cc. 88, 117; 12 & 13 
Viet. c. 66 (enabling Colonial legislature to 
establish inland posts) ; 18 & 19 Viet. c. 27 ; 
23 & 24 Viet. c. 65. As to offences relating 
to the Post-office, see Larceny. 

Post-office Lands Act, 1863, 26 & 27 Viet, 
c. 43. This Act enables the Postmaster- General 
to sell or otherwise dispose of land. 

Post>offioe Savings Banks Act, 24 & 25 
Viet. c. 14, amended by 26 & 27 Viet. c. 14. 
See Savings Banks. 

Postponement of trial It is ground for a 
new trial if a common law judge improperly 
refuse to put off a trial. — 2 Chit, Arch. Brae, 
hy Bren, 1508. 

No person prosecuted shall be entitled to 
traverse or postpone the trial of any indictment 
found against hun at any session of the peace, 


session of oyer and terminer, or session of gaol 
delivery ; provided always, that if the coiurt, 
upon the application of the person so indicted, 
or otherwise, shall be of opinion that he Ought 
to be allowed a further time, either to prepare 
for his dc:l^nce or otherwise, such court may 
adjourn the trial of such person to the next 
subsequent session, upon such terms as to bail 
or otherwise as to such court shall seem meet, 
and may respite the recognizances of the pro- 
secutor and witnesses accordingly ; in which 
case the prosecutor and witnesses shall be bound 
to attend to prosecute and give evidence at such 
subsequent session without entering into any 
fresh recognizance for that purpose. — 14 & 15 
Viet, c. 100, s. 27. 

Postremo-genitmse, Borough-English, which 
see. 

Post teminiun {after the temi). 

Postulation, a petition. 

Postulatio, the first act in a criminal pro- 
ceeding. — Civ, Law. 

Post-vene, to come after. 

Potentia propinqua {common possihility'). 

Potentia debet sequi justitianij non antecedere, 
3 Buis. 199. — (Power ought to follow, not pre- 
cede, justice.) 

Potentia est duplex^ remota et propinqua ; et 
potentia remotissima et vana est quee nunquam 
venit in actum . — 11 Co. 51. — (Possibility is of 
two kinds, remote and near ; that which n^er 
comes into action is a jicwer the most remote 
and vain.) 

Potentia inutilis frustra est. — Office of Exec. 
220. — (Useless power is vain.) 

Potestas regis est facere justitiam. — 2 Inst. 
374. — (The power of the king is to execute 
justice.) 

Potestas regis juris est^ non injuries. — 3 Inst. 
236. — (The king’s power is of right, not of 
injury.) 

Potestas stricte inter pretatur. — Jenh. Cent. 
17. — (A power is strictly interpreted.), 

Potestas suprema seipsum dissolvere potest, 
ligare non potest. — Bacon. — (Supreme power 
can dissolve, but cannot bind itself.) 

Potior est conditio defendentis.—-(fIh.Q condi- 
tion of a defendant is the better.) 

Potior est conditio possidentis. — (The condi- 
tion of one possessing is the better. — 2 Wms. 
Exors. 836. 

Potwallers, or Potwallopers, persons who 
cooked their own food, and were on that ac- 
count in some boroughs entitled to vote for 
Members of Parliament. — See 3 Step. Com. 
376. 

Pound [fr. pund, Sax. ; pondo, Lat.] a cer- 
tain weight, consisting, in troy weight, of 12, 
in avoirdupois, of 16 ounces; the sum of 20s., 
which formerly weighed a pound. 

Pound [fr. pindan, Sax.l, a penfold, an 
enclosure, a prison in which beasts are eur 
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closed, for any damage or ti^espass done by 
them, until they are replevied or redeemed. 
It is either ove)% i. e. open over-head ; or 
covert^ i. e. close. A pound-keeper is bound to 
receive everything offered to his ci^tody, and 
is not answerable if the thing be illegally im- 
pounded.— 1 T, R. 62. See 1 & 2 P. ^ M, 
c. 12 ; 11 Geo. II. c. 19; and as to Reding 
cattle impounded, 12 & 13 Viet. c. 92, ss.5 & 6. 

Pound of land, an uncertain quantity of 
land, said to be about 52 acres. 

Poundage, a certain sum deducted from a 
pound. Slieriirs poundage on writs of ca. sa. 
is abolished by 5 & 6 Viet. c. 98, s. 3. The 
amount of their poundage upon a Ji. fa. is 1.?. 
for every 20s. if the sum levied does not exceed 

100/., and 6(i. for every 20s. over and above 

* •/ 

that sum. The penalty is 40/. if more is 
exacted. — 28 Rliz. c. 4; 7 Wm. IV. and 1 
Viet. c. 55. 

Pound-breacli, breaking open a pound in 
order to take cattle ; it is an indictable offence, 
because the cattle are deemed to be in the pos- 
session of the law. 

Pour faire proclaimer, an ancient writ ad- 
dressed to the mayor or bailiff of a city or 
town, requiring him to make proclamation con- 
cerning nuisances, &c. — Fitzherhert' s Nat. 
Brev. 176. 

Pourparty, to divide the lands which fall to 
parceners. — 0. N. B. 11. 

Pourpresture [fr. pourpris, Fr., an enclo- 
sure], anything done to the nuisance or hurt of 
the Queen’s demesnes, or the highways, &c., 
by enclosure or building, endeavouring to make 
that private which ought to be public. 

The difference between a pourpresture and a 
public nuisance is that pourpresture is an in- 
vasion of the jus privatum of the Crown ; but 
where ihejiis puhlieum is violated, it is a nui- 
sance. 

Skene makes three sorts of this offence : (1) 
against Crown ; (2) against the lord of the 
fee; (3) against a neighbor. — 2 Inst. 38; 

1 Reeves, 156. 

Pour seisir terres, an ancient writ whereby 
the Crown seised the land which the wife of its 
deceased tenant, who held in eapite, had for her 
dower, if she married without leave; it was 
grounded on the statute De Preerogativd Regis, 

7. — 17 Edw. II. St. 1, c. 4. It is abolislied 
by 12 Car. II. c. 24. 

Poursuivaut, a king’s messenger ; those em- 
ployed in martial causes are called Poursuivaut- 
aUArms. 

There are at present, in the Herald’s Office, 
four pursuivants, distinguished by the names 
following : — 

(1) Rouge Croix, instituted at an uncertain 
period, but generally considered to be the most 
ancient. The title was doubtless derived from 
the cross of St George. 


(2) Blue Mantle . ' #Ln office instituted by 
Edward III. or Henry V., and named eitlier 
in allusion to the color of the arms of France,,' 
or to that of the robes of the Order of the( 
Garter. 

(3) Rouge Dragon. This poursuivapey was 
founded by Henry VII. on the day bemro his 
coronation, the name being derived from the 
ensign of his ancestor, Cadwaladyr. HeJ^^^ also 
assumed a red dragon as the dexter supporter 
of his arms. 

(4) Porteullis. This office was instituted by 
the same monarch, from one of Whose badges 
the title was derived. 

Pourveyance, or Purveyauoe, the providing 

necessaries for the sovereign, by buying them 
at an appraised valuation in preference to all 
others, and even without the owner’s consent. 
Indeed it was a royal right of spoil, and was 
long since abolished.— .12 Car. II. c. 24; 3 
Hall. M. A. c. viii., part 3, p. 148 ; and 1 Hall. 
Cons. Hist. c. vi., p. 304. 

Pourveyor, or Purveyor, a buyer ; one who 
provided for the royal household. 

Powdikes. Destroying them in the fens of 
Norfolk and Ely is felony, by 22 Hen. VIII. 
c. 11. 

Power, an authority which one person gives 
to another to act for him, on to do certain acts, 
as to m.ake leases, raise portions, or the like ; 
also to modify the uses of an estate, of which 
he has the disposal ; it is an authority enabling 
one person to dispose of an interest which is 
vested in another. — 2 Bill. Ahr. 339. 

Powers are either common-law authorities, 
declarations, or directions, operating only on the 
conscience of the persons in whom the legal in- 
terest is vested, or declarations or directions de- 
riving their effect from the Statute of Uses. A 
power given by a will to A., an executor, to 
sell an estate, to whom no estate is devised, and 
a power given by an Act of Parliament to sell 
estates, as in the instance of the Land Tax Re- 
demption Acts, are both common-law authori- 
ties. The estate passes by force of the will or 
Act of Parliament, and the person who executes 
the power merely nominates the party to take 
the estate. A power of attorney is also a com- 
mon-law authority. A power tp dispose of an 
estate or sum of money of which the legal 
estate is vested in another, is a power of the 
second sort. The legal interest is not divested 
by the execution of the power, but equity will 
compel the person seised of it to clothe the 
estate created with the legal right. Powers 
deriving their effect from the' Statute of Uses 
are either given to a person who has an ested^ 
limited to him by the deed creating the pOwer^ 
or who had an estate in the land at the time df 
the execution of the deed, or to a stnUigei^, to 
whom no estate is given, but the power Is to be 
exercised for his own benefit, or td a mere 

3a2 
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stranger to whom no eltate is given, and the 
power is for the benefit of others. 

Powers are either — 

(1) Collateral, which are given to strangers, 
i* e. to persons who liave neither a present nor 
future ^state or interest in the land. These 
are also called simply collateral, or powers not 
coupled with an interest, or powers not being 
internists. These terms have been adopted to 
obviate the conllision arising from the circum- 
stance that powers in gross have been by many 
called powers collateral. — Savile v. Blacket, 
1 P. Wms. 777. 

(2) Relating to the land, which are either — 

(a) Appendant or appurtenant, because they 

strictly depend upon the estate limited to the 
person to whom they are given. Thus, where 
an estate for life is limited to a man, with a 
power to grant leases in possession, a lease 
granted under the power may operate wholly 
out of the life-estate of the party executing it, 
and must in every case have its operation out 
of his estate during his life. Such an estate 
must be created, which will attach on an 
interest actually vested m himself ; or, 

(/3) In gross, which are given to a person 
who had an interest in the estate at the time of 
the execution of the deed creating the power, 
or to whom an estate is given by the deed, but 
which enable him to .create such estato.s only as 
will not attach on the interest limited to him. 
Of necessity, therefore, where a man seised in 
fee settles his estate on others, reserving to 
himself only a particular power, the power is 
in gross. A power to a tenant for life to ap- 
point the estate after his death amongst his 
children, a power to jointure a wife after his 
death, a power to raise a term of years to com- 
mence from his death, for securing younger 
children’s portions, are all powers in gross. 

A power may, with reference to the par- 
ticular estates in the land over which it ex- 
tends, have different aspects; it may, in regal’d 
to one, be a power appendant, in respect to 
the other, a power in gross. Thus where an 
estate is settled to A. for life, remainder to B. 
in tail, remainder to A. {in fee, and A. has a 
power to jointure his wife after his death, this 
power is in grpss as to the estate for life, but 
appendant or appurtenant as to the remainder 
in fee. It may affect the latter, but never can 
attach on the former. 

An important distinction is established be- 
tween general and particular j^viers. By a 
general power, we understand a right to ap- 
point to whomsoever the donee pleases. By a 
particular power, it is meant that the donee is 
restricted to some objects designated in the 
deed creating the power, as to his own 
children. 

A power Ifthall be expounded strictly ; there- 
fore^ if atfijjtehave power to makeleases^ener- 


ally, this extends to make leases in possession 
only, and not in reversion. 

Powers appendant may be destroyed ]|)y re- 
lease, bargain and sale, or feoffment ; powers 
in gross, ^ feoffment or release ; but powers 
simply collateral, cannot be destroyed by the 
act of the person to whom they are given. As 
the appointor is merely an instrument, the ap- 
pointee shall be in by the original deed. 

Appointments by will are to be executed 
•like other wills, and to be valid, although other 
required solemnities are not observed. — 7 Win. 
IV. and 1 Viet. c. 2G, s. 10. 

A deed hereafter executed in the presence of 
and attested by two or more witnesses in the 
manner in which deeds are ordinarily executed 
and attested shall, so far as respects the exe- 
cution and attestation thereof, be a valid exe- 
cution of a power of appointment by deed or 
by any instrument in writing not testamentary, 
notwithstanding it shall have been expressly 
required that a deed or instrument in writing 
made in exercise of such power should be 
executed or attested with some additional or 
other form of execution, or attestation, or 
solemnity. Provided always, that this pro- 
vision sliall not operate to defeat any direction 
in the instrument creating the power that the 
consent of any particular person shall be 
necessary to a valid execution, or that any act 
shall be performed in order to give validity to 
any appointment, having no relation to the 
mode of executing and attesting the instrument, 
and nothing herein contained shall prevent the 
donee of a power from executing it conformably 
to the power by writing or otherwise than by 
an instrument executed and attested as an 
ordinary deed, and to any such execution of a 
power this provision shall not extend. — 22 & 
23 Viet. c. 35, s. 12. 

Where under a power of sale a bond fide 
sale shall be made of an estate with the timber 
thereon, or any other articles attach eet thereto, 
and the tenant for life or any other party to the 
transaction shall by mistake be allowed to re- 
ceive for his own benefit a portion of the pur- 
chase-money as the value of the timber or 
other articles, it shall be lawful for the Court of 
Chancery, upon any bill or claim or application, 
in a summary way, as the case may require or 
permit, to declare that upon payment by the 
purchaser, or the claimant under him, of the 
full value of the timber and articles at the 
time of sale, with such interest thereon as the 
Court shall direct, and the settlement of the 
said principal moneys and interest under the 
direction of the Court upon such parties as in 
the opinion of the Court shall b© entitled 
thereto, the said sale ought to be established ; 
and upon such payment and settlement being 
made accordingly the Court may declare that 
the said sale is valid, and thereupon the lei 2 :al 
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estate shall rest and go in like manner as if the 
power had been duly executed, and the costa 
of the said application as between solicitor and 
client shall be paid by the purchaser or the 
claimant under him (s. 13). e 

Where by any will which shall come into 
operation after the passing of this Act the tes- 
tator shall have charged his real estate *or any 
specific portion thereof with the payment of his 
debts, or with the payment of any legacy or 
other specific sum of money, and shall have 
devised the estate so charged to any trustee or 
trustees for the whole of his estate or interest 
therein, and shall not have made any express 
provision for the raising of such debt, legacy, 
or sum of money out of such estate, it shall be 
lawful for the said devisee or devisees in trust, 
notwithstanding any trusts actufilly declared by 
the testator, to raise such debts, legacy, or 
money as aforesaid, by a sale and absolute dis- 
position by public auction or private contract 
of the said hereditaments or any part thereof, 
or by a mortgage of the same, or partly in 
one mode and partly in the other, and any deed 
or deeds of mortgage so executed may reserve 
such rate of interest and fix such period or 
periods of repayment as the person or persons 
executing the Siime shall think proper (s. 14). 

The powers conferred by the last section 
shall extend to all and every person or persons 
in whom the estate devised shall lor the time 
being be vested by survivorship, descent, or 
devise, or to any person or persons who may be 
appointed under any power in?>the will, or by 
the Court of Chancery, to succeed to the 
trusteeship vested in such devisee or devisees 
in trust as aforesaid (s. 15). 

If any testator who sh^l have created such 
a charge as is described in the fourteenth 
section shall not have devised tlie hereditaments 
charged as afoi’esaid in such terms as that his 
whole estate and interest therein shall become 
vested in any trustee or trustees, the executor 
or executors for the time being named in such 
will (if any) shall have the same or the like 
power of raising the said moneys as is herein- 
before vested in the devisee or devisees in trust 
of the said hereditaments, and such power shall 
from time to time devolve to and become vested 
in the person or persons (if any) in whom the 
executorship shall for the time being be vested ; 
but any sale or mortgage under this Act shall 
operate only on the estate and interest whether 
legal or equitable, of the testator, and shall not 
render it unnecessary to get in any outstanding 
subsisting legal estate (s, 16). 

Purchasers or mortgagees shall not be bound 
to inquire whether the powers conferred by 
sections 14, 15, and 16 of this Act, or either 
of them, shall have been duly and correctly 
exercised by the person or persons acting in 
■yirtue thereof (s. 17). 


The provisions contained in sections 14, 15|^ 
and 16, shall not in any way prejudice 
affect any sale or mortg^e already made or 
hereafter to be made, under or in pursu- 
ance of any will coming into operation before 
the passing of this Act, 13th Augu^, 1859, 
but the validity of any such sale or mortgage 
shall be ascertained aud determined m all 
respects as if this Act had not passed ; and 
the said several sections sliall not extend to a 
devise to any person or persons in fee or in 
tail, or for the testator’s whole estate and 
interest charged with debts or legacies, nor shall 
they affect the power of any such devisee or 
devisees to sell or mortgage as he or they may 
bylaw now do (s. 18). 

Consult Lord St. Leonards or Chance^ on 
* Powers ; ’ and see Illusory Appointment 
Act ; and Mistake. 

Power of Attorney. See Letter of 
Attorney. 

Po3rnding. See Poinding. 

Poyning’s Law, or Statute of Drogheda, 
an Act of I*arliament made in Ireland, 10 Hen. 
VII. c. 22, A.D. 1495 ; so called, because Sir 
Edward Poyning was lieutenant there wdien it 
was made, whereby all general statutes before 
then made in England were declared of force 
in Ireland, which,, before tKat time, they were 
not. — 12 Rep. 109 ; 3 ifa«. Cons. Hist. c. xviii., 
p. 361. 

Practice, the form and manner of conducting 
and carrying on suits, actions, or prosecutions 
at law or in equity, civil or criminal, through 
their various stages, from the commencement 
to final judgmimt and execution, according to 
the principles and the rules laid down by 
the soveial courts. 

As to the pmcticc of the Courts of Common 
Law, see Chitty's Archhold by Prentice i of 
Courts of Equity, Daniel and Smith. 

Practice Court. See Bail Court, and 
Queen’s Bench. 

Practitioner, he who is engaged in the 
exercise or employment of any art or pro- 
fession, • 

Preehenda dicitur ft preehendoy quia preeheret 
auxiliumepiscopo. — 3 Rep. 7 5.— (A prebendary 
is called from preebendoy because he should 
give assistance to the bishop.) 

PrsBceptores, a kind of benefices, so caUed 
because they were possessed by the more emi- 
nent Templars, whom the chief master by 
his authority crea|;ed and called Prcsceptorsi 
Templi. — Mon. Angl. ii. 643, 

Prsecipe {command)^ a slip of paper upon 
which the particulars of a writ are written ; it 
is lodged in the office out of wbioH^ the re- 
quired writ is td|||e issued. 

Also, an orij^Rl writ, oomm^dlng^^h 
fendant, in the alternative, to ^ we thing 
required, or ^ow tho reason why he has not 
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done it ; and the v^rit is drawn up in the form 
of a proBcipe or command, to do something, or 
ahow cause to the contrary, giving tlie de- 
fendant his choice to redress the injury or 
stand the suit. — 3 BL Com. 273. It is 
abolished. 

Prsecipe in capite, a writ out of Chancery 
for a tenant holding of the Crown in capite, 
viz. in chief. — Mag. Chart, c. 24. 

Praecipe quod reddat, the form of a writ 
which extended as well to a writ of right as to 
other writs of entry or possession, beginning 
* Praecipe, A. quod reddat, B. unum mes&agium^ 
&c. — O. N. B. 13. Abolished. 

Praecipe quod teneat couventionem, the 
writ which commenced the action of covenant 
in fines, which are abolished by 3 & 4 Wm. 
IV. c. 74. 

Praecipe, Tenant to the, a person having an 
estate of freehold in possession, against whom 
the praecipe was brought by a tenant in tail, 
seeking to bar his estate by a recovery. If 
the latter was tenant in tail in possession, it 
was usual for him to convey a freehold estate 
to any indififerent person against whom the 
praecipe was brought. See IIecovery. 

Prcecipitium, the punishment of casting 
headlong from some high place. 

Prsecognita, thihgs to be previously known, 
in order to the understanding of something 
which follows. 

Prsedia bella, booty, property seized in 
war. 

Preedia stipeudiaria, provincial lands be- 
longing to the people. — Civ. Law. 

Preedia tributaria, provincial lands belong- 
ing to the emperor,— /ieV/. 

Preedia volantia. In the duchy of Brabant, 
certain things movable, such as beds, tables, 
and other heavy articles of flirniture, are 
ranked amongst immovables, and are called 
praedia volantia, or volatile estates. — 2 BL 
Com, 428. 

Prsedial tithes ffir. praedium, Lat., ground], 
such as arise merely and immediately from the 
ground ; as grain of all sorts, hops, hay, wood, 
fruit, herbs. — 2 Bl, C7om.”23. 

Preedict {(iforesaid). — Hob. 6. 

Praedium domini regie est directum dominium, 
cujus nullus auctor est nisi Deus. — Co. Litt. 1. 
(The estate of our lord the king is a direct 
dominion derived from Go^.) 

Praedium domiuans, an estate to which a 
servitude is due; the ruling estate. — Civ. 
Law. 

Praedium rusticum, heritage which is not 
destined for the use of man’s habitation ; such, 
for example, as lands, meadows, orchards, 
gardens, woods, even thoug^ ^t hev should be 
within the boundaries of a — Ibid. 

Praeditun serviens, an estate which sufiTers 
or yields ajeervice to quQther estate.— 


Praedium urbahum, a Building or edifice 
intended for the habitation and use of man, 
whether built in cities, or in the country. — 
Civ. Law. 

Preeifeotus Urbi, he was, from the time of 
Augustus, an officer who had the superintend- 
ence of the city and its police, with jurisdiction 
extending one hundred miles from the city, 
and power to decide both civil and criminal 
cases. As he was considered the direct repre- 
sentative of the emperor, much that previously 
belonged to the praetor urbanus fell gradually 
into his hands. — Ibid. 

Prsefectus vigilum, the chief officer of the 
night watch. His jurisdiction extended to 
certain ofifences affecting the public peace, and 
even to larcenies. But he could inflict only 
slight punishments. — Ibid. 

Preefectus villm (the mayor of a town). 

PrSBfiue, the fee paid on suing out the writ 
of covenant, on levying fines, before the fine 
was passed. — 2 Bl. Com. 350. 

Preemium pudicitiee, the consideration given 
by the seducer of a chaste woman for her de- 
filement. — 2 P. Wms. 452. 

Pramunire [a barbarous word for prae- 
moneri, Lat., to be forewarned]. It is an 
offence so called from the words of the writ 
preparatory to the prosecution thereof : prae- 
munire facias A. B. (cause A. B. to be fore- 
warned) that he appear before us to answer 
the contempt wherewith he stands charged ; 
which contempt is particularly recited in the 
preamble to thft writ. 

The statutes of praemunire were framed to 
encounter papal usurpation. The first of them 
was made in the twenty- seventh year of the 
reign of Edwcird III. {Barr, on Stat. 279) and 
was the foundation of all the subsequent sta- 
tutes of praemunire. Subsequently several very 
severe Acts of Parliament were passed upon 
the subject, which is an offence immediately 
against the sovereign, because every encourage- 
ment of the papal power is a diminution of 
the authority of the Crown. 

The original meaning of the offence is, then, 
introducing a foreign power into this land, and 
creating imperium in imperio, by paying that 
obedience to papal process which constitution- 
ally belonged to the sovereign alone long before 
the lieformation. At that time the penalties 
of praemunire were indeed extended to more 
papal abuses than before, as the kingdom then 
entirely renounced the authority of the see of 
Rome, though not all the corrupted doetrincs 
of tlie Church of Rome. 

The penalties of praemunire were subse- 
quently applied to other heinous offences : 

(1) By 1 & 2 Ph. & M. c. 8, to molest the 
possessors of abbey lands, granted by Parlia- 
ment |o Heniy VIH. and Edward Vl. was a 
praemunire. 
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(2) To obtain any stay of proceedings, other 
th^ by arrest of judgment or error, in any 
suit for a monopoly, is likewise a prcsmunirej 
by 21 Jac. I. c. 3. 

(3) To attempt to restrain the importation 

or making of gunpowder is also a prasmunire^ 
by 16 Car. I. c. 21. , 

(4) On the abolition by 12 Car. II. c. 24, 
of purveyance and the prerogative of pre- 
emption, or taking any victuals, beasts, or 
goods for the king’s use, at a stated price, 
without the consent of the proprietor, the 
exercise of any such power for the future was 
declared to be indictable; and in any suit 
thereon to obtain any stay of proceedings, 
other than by arrest of judgment or error, is 
made a presmunire. 

(5) To assert maliciously and advisedly by 
speaking or writing, that both or either house 
of Parliament have or has a legislative autlio- 
rity without the sovereign, is declared a prcu- 
7nurdre\>y 13 Car. II. c. 1. 

(G) By the ^abeas Corpus Act, it is a prm- 
rnunire, and incapable of the royal pardon, 
besides other heavy penalties, to send any sub- 
ject of this realm a prisoner, under certain ex- 
ceptions in tlie Act specified, into parts beyond 
the seas. 

(7) By 7 & 8 Wm. III. c. 24, serjeants, 
counsellors, proctors, attorneys, and all officers 
of courts practising, without having taken the 
proper oaths, are guilty of a prmmunire. See 
21 & 22 Viet, c. 48. 

(8) By 6 Anne, c. 7, to assert maliciously 
and directly, by preaching, teaching, or advised 
speaking, that any person, other than according 
to the acts of settlement and union, has any 
right to the throne of these kingdoms, or that 
the sovereign and Parliament cannot make 
laws to limit tlie descent of the Crown, is a 
preemumre^ as writing, printing or publishing 
the same doctrines amounts to treason. 

(9) By 6 Anne, c. 83, if the assembly of 
peers in Scotland, convened to elect their six- 
teen representatives in the British Parliament, 
shall presume to treat of any other matter save 
only the election, they incur the penalties of a 
presmunire, 

(10) The 12 Geo. III. c. 11, subjects to the 
penalties of praemunire all such as knowingly 
or wilfully solemnise, assist, or are present at 
any forbidden marriage of such of the descend- 
ants of King George II. as are by that Act 
prohibited to contract matrimony without the 
consent of the Crown. 

The punishment of the offence is, that, from 
the conviction, the defendant is out of the 
Crown’s protection, and his lands and tene- 
ments, goods and chattels, are forfeited to the 
Grown ; and that his body shall r|^ain in 
prison during the royal pleasure, or^ks some 
authorities have it, during life. It is not 


lawful, however, to kill any person attainted 
in a pmwMaire.— 6 EUz, c. 1 ; 4 Step, Conu 
252, et seq, 

Praemuniti^ i. e. pramwmti.^Co. Litt. 129. 
(Forearmed, that is, forewarned.)^ 

Prsenomen, the name of an individual.-* 
Civ. Law, 

Prsepositus, an officer next in authority to 
the alderman of a hundred, called preepositua 
regius ; or a steward or bailiff of an estate, an- 
swering to the wiener e,-^Anc. Inat. Ef^, 

Also the person from whom descents are 
traced under the old canons. 

Prsepositufl eoolesisB, a church-reeve or 
churchwarden. 

Preepositua villee, a constable of a town, or 

petty constable. 

Praepropera consilia rarb aunt prospera,—^ 
Inst. 57. — (Overhasty counsels are seldom 
good.) 

Prcescriptio est titulus ex usu et tempore sub- 
stantiam capiens ah auctoritate legis. — Co. Litt. 
113, — (Prescription is a title by authority of 
law, deriving its force from use and time.) 

Prcescriptio in feodo mn acquirit jus . — 
Loct, and Stud. — (Prescription in fee acquires 
not a right.) 

Praesentare nihil aliud ^st quam preesto dare 
seu offerre. — Co. Litt. 120. — (To present, is no 
more than to give or offer on the spot.) 

Preesentia corporis tolUt errorem nominis : et 
veritas noniinis tollit errorem demonstrationis. 
Bac. Max. 224. — (The' presence of the body 
cures error in the name : the truth of the name 
cures an error of description.) * 

Praestat cautela quam medela. — Co. Litt. 
304. — (Caution is better than cure.) 

Preesumitur pro negante. — (It is presumed 
for the negative.) The rule of the House of 
Lords when the numbers are equal on a 
motion. 

Preesumitur rex habere omnia jura in scrinio 
pectoris sui. — Co. Litt. 99. — (The soveieign is 
presumed to have all the laws in the casket of 
his own bosom.) 

Prsesumptio, intrusion, dr the unlawful 
taking of anything. — Leg. Hen. I.c. 11. 

Preesumptio violeiUa^ plena prohatio.---- 
(Strong presumption is full proof.) 

Preesumptio violenta valet in lege. — Jenh. 
Cent. 56. — (Strong presumption avails in law.) 

Preetextu liciti non debet admitti illiqitim.--— 
10 Co. 88. — (Under pretext of legality, what 
is illegal ought not to be permitted.) 

Prtetor Fidei Commissarius, the judge at 
Home, who enforced the performance of all 
fiduciary obligations and confidences. 

Pragmatic sanctipn, a rescript or ausvirer 
of the sovereign, delivered by advioe of his 
council to some college, order, or Ibody of 
people, who consult him in rdation to the 
affairs of the community. A dmilar answer 
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given to an individual is simply called a re- 
scrmt, — CiV. Law, 

Pratique [fr. pratka, Ital.], a license for 
the master of a diip to traffic in the ports of 
Italy upon a certificate that the place whence 
he came is not annoyed with any iufectioiis 
disease. — Encyc. Land. 

Pratum bovis, or camcsB^ a meadow for 
oxen employed in tillage. 

Praxis, use, practice. 

Praxis judicum est interpres legum.—^Hob. 
96. — (The practice of the judges is the inter- 
preter of the laws.) 

Pray in aid, a petition made in a court of 
justice for the calling in of help from another 
that has an interest in the cause in question. 

Preamble, introduction, preface ; also, the 
beginning of an Act of Parliament, &c. serv- 
ing to portray the intents of its framers, and 
the mischiefs to be remedied. 

Preandience, the right of one to be heard 
before another. 

The prcau^ence of the biu* is as follows : 

(1) The Queen’s attorney -general. 

(2) The Queen’s solicitor-general. 

(3) The Queen’s premicr-serjeant (so 

constituted by special patent). 

(4) The Queen’s ancient serjeant or the 

eldest amongst the Queen’s ser- 
jeants. 

(5) The Queen’s advocate-general. 

(6) The Queen’s serj cants. 

(7) The Queen’s counsel, and those who 

have patents of precedence from 
the Crown, with a Queen consort’s 
attorney and solicitor. 

(8) Seijeants-at-law. 

(9) The recorder of London. 

(10) Advocates of the civil law. 

(11) Barristers. 

It was by a Royal Warrant issued on the 
14th day of December, 1814, that the attorney- 
general and solicitor-general acquired prece- 
dency and priority of rank over the premier 
and ancient serjcants. See 2 Man, and iSel, 
254. Before the appointment of the present 
Queen’s advocate (Sir R. J. Phillimore), in 
1862, the Queen’s advocate always retained 
his precedency before the attorney and 
solicitor-general, since this warrant as well as 
before it. He was invariably addressed first 
when the Secretaries of State, the Lord Pre- 
sident of the Council, and other public 
functionaries communicated with the three 
law officers; he always signed all cas^s and 
reports first ; he requested the assistance of 
the attorney and solicitor-general whenever 
he thought fit ; they never refused to attend 
consultations at his chambers; and he often 
appeared with them for the Crown in various 
courts, and constantly led one or both of them 
idnce 1814^ well as before that date. But 


on the appointment of the present Queen’s 
advocate, the Crown directed that for the 
future tlie attorney-general and solicitor- 
general should have precedency over the 
Queen’s advocate. 

Consult the copy of the correspondence re- 
lating tp the precedence of the law officers of 
the Crown presented to the library of Lin- 
coln’s Inn, in 1857, by Sir F. D. Harding, the 
then Queen’s advocate. 

Prebend, a stipend granted in cathedral 
churches ; also, but improperly, a pre- 
bendary. 

A simple prebend is merely a revenue ; a 
prebend, with dignity, has some jurisdiction 
attached to it. 

The term prebend is generally confounded 
with canonicate ; but there is a difference be- 
tween them. The former is the stipend granted 
to an ecclesiastic in consideration of his offici- 
ating and serving in the church ; whereas the 
canonicate is a mere title or spiritual qua- 
lity which may, exist indepej^dently of any 
stipend. 

Prebenda, or Probanda, provisions, pro- 
vender. 

Prebendary, a stipendiary of a cathedral. 

Precariee, or Preces, day-works, which the 
tenants of certain manors are bound to give 
their lords in harvest time. Magna precaria 
was a great or general reaping day. 

Precarious, a kind of trade carried on be- 
tween two nations at war, by the intervention 
of a third at peace with them. 

Precarious jurisprudence, applied to a 
fund or stock, of which a person has n8t the 
full property, whereof he cannot dispose abso- 
lutely, and which is most of it borrowed.— 
Encyc, Land, 

Precarious loan j[fr. precarium^ Lat.], a 
bailment at will. 

Precarium, a contract by which the owner 
of a thing, at another’s request, gives him the 
thing to use as long as the owner shall please. 
Civ, Law, 

Precatory words, expressions in a will, 
praying or recommending that a thing be 
done. 

Prece partium, the continuance of a suit 
by consent of both parties. 

Precedence, or Precedency, the act or state 
of going before ; adjustment of place. 

The rules of precedence may be reduced to 
the following list, in which those marked * 
are entitled to the rank here allotted them by 
31 Hen. VIII. c. 10 ; marked f by 1 W. & 
M. c. 1 ; marked || by letters-patenl, 9, 10, & 
14 Jac. I. which see in Eeld, Tit of Hon, ii. 

5, 46 ; marked J by ancient usage and esta- 
blished ^stom.—Cam<Ien’si3rtt. tit. ‘ Ordines; * 
Milles^^Cat, of Hon. 1610 ; and Chamber- 
laynds Prest, St. of Eng. b, 3, c. iii. 
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* The Queen’s children and grandchildren. 

— — consort. 

* - — uncles. 

* — nephews. 

* Archbishop of Canterbury. 

* Lord High Chancellor or Keeper, if a baron. 

* Archbishop of York. . 

* Lord Treasurer. 

* Lord President of the Council. 

* Lord Privy Seal.'^ 

* Lord Great Chamberlain. But 

see Private Stat. 1 Geo. /. c. 3. 

* Lord High Constable. 

* Lord Marshal. 

* Lord Admiral. 

* Lord Steward of the House- 

hold. 

* Lord Chamberlain of the House- 

hold. 

* Dukes. 

* Marquesses. 

I Dukes’ eldest sons. 

* Earls. 

ij; Marquesses’ eldest sons, 
j Dukes’ younger sons. 

* Viscounts. 

J Eai-ls’ eldest sons. 

J Marquesses’ younger sons. 

* Secretary of State, if a bishop. 

* The Bishop of London. 

* Durham. 

* ——Winchester. 

* Bishops. 

* Secretary of State, if a baron. 

* Barons, 
f Speaker of the House of Commons. 

f Lords Commissioners of the Great Seal. 

J Viscounts’ eldest sons. 

:: Earls’ younger sons. 

:: Barons’ eldest sons. 

Knights of the Garter. 

Privy Counsellors. 

Chancellor of the Exchequer. 

Chancellor of the Duchy of Lancaster. 
Chief Justice of the Queen’s Bench. 
Master of the Rolls. 

Chief Justice of the Common Pleas. 

Chief Baron of the Exchequer. 

Two Lord Justices of Appeal in Chancery, 
14 & 15 Viet. c. 83. 

The three Vice-Chancellors, 53 Geo. III. 
c. 24 ; 5 Viet. c. 5, s. 25. 

II Judges and Barons of the Coif. The Judge 

of the Court of Probate has rank and 
precedence with them, according to the 
date of his appointment (20 & 21 Viet, 
c. 77, 8. 8). When sitting in the full 
court of divorce and matrimonial causes 
as judge ordinary, he ranks after the 
Chief Baron (20 & 21 Viet, c. 85, s. 3). 
Com m 1 ssi oner s ot the Court of Bank-* 
ruptcy, 5 & 6 Viet. c. 122, ss. 59, 62. 


Knights Bannerets, royal 

Viscounts* younger sons. 

Barons’ younger sons. 

Baronets. 

Knights Bannerets. 

^ ; Knights of the Bath. 

:: Attorney-General. 

Solicitor-General. 

:: The Queen’s Advocate-General. 

Serjeahts-at-Law. 

Knights Bachelors. 

Baronets’ eldest sons. 

Knights’ eldest sons. 

Baronets’ younger sons. 

Knights’ younger sons. 

I Colonels. 

j Doctors, with whom, it is wid, rank bar- 
risters. 

;}: Esquires. 

i Gentlemen. 

I Yeomen. 

Tradesmen. 

ip Artificers. 

^ Laborers. 

Married women and widows are entitled to 
the same rank among each other as their hus- 
bands would respectively have borne between 
themselves, except such rank is merely pro- 
fessional or official ; and unmarried women 
to the Kime rank as tlieir eldest brothers 
would bear among men during the lives of 
their fathers. — 2 Step. Com. 636. 

Precedence, Patent ofj a grant from the 
Crown to such barristers us it thinks proper 
to honor with that mark of distinction, whereby 
they are entitled to such rank and pre-audience 
as are assigned in their resjjective patents. 

Precedent condition, such as must happen 
or bo performed before an estate can vest or 
be enlarged. 

Precedents, authorities or examples to be 
followed by courts of justice; also, forms of 
proceeding to be followed in similar cases* 
Precedents sub silentio. Silent uniform 
course of practice, uninterrupted thoughnot sup- 
ported by legal decis^ns . — Eunomua Dial. iii. 

Precept, a rule" authoritatively given ; a 
mandate ; a command in writing by a justice 
of the peace or other officer, for bringing a 
person or record before him ; the direction of 
a sheriff to the proper officer to proceed to 
the election of members of Parliament; a com- 
mand to a sheriff to empanel a jury ; also, a 
provocation wherel^ one incites another to 
commits felony.— 

Preces primarue, or PriusB, a right of the 
Crown to name to the first prebend that 
becomes vacant after the accession of the 
sovereign, in every church of the emjnre. 
This right ^as exercised by the Crown, of 
England in the reign of Edward L 
^eoinct, a constable’s district. 
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Precipe. See Prjscipe. 

Preoltldi non {not to be barred), the tech- 
nical name of the commencement of a repli- 
cation to a plea in bar (1 Chit. PL 627, 752), 
abolished by C. L. P. Act, 1852, 15 & 16 
Viet. c. 76, 8. 66. 

Precognition, the examination of witnesses 
who were present at the commission of a cri- 
minal act, upon the special circumstances 
attending it, in order to know whether there 
is ground for a trial, and to serve for direction 
to the prosecutor. But the persons examined 
may insist on having their declarations can- 
celled before they give testimony at the trial. — 
Scotch laiu. 

Preoonizaton [fr. prceconium, Lat., the office 
of a cryer], proclamation. 

Pre-contract. Where one of the parties to 
a marriage was under a prior agreement to 
marry a third person, such prior agreement 
was called a pre-contract. It was a canonical 
impediment to the marriage of either party 
to the agreement except with the other party. 
The ecclesiastical courts would formerly enforce 
this agreement, by compelling the parties to it 
to enter into a public marriage, and if one of 
them had already married another, such prior 
marriage would thereby be rendered void ab 
initio ; but until thus avoided it was good.— 
Bishop on Marriage 'and Divorce, s. 58. 

Predecessor, one who has^ preceded another. 
Burt Comp.pl. (378). 

Predial. See PRiEoiAL. 

Pre-emption, the first buying of a thing; 
it was a privilege formerly allowed to the 
royal purveyor, but abolished by 12 Car. II. 
c. 24. ^ 

Prefer, to apply ; to move for ; as, ‘ to pre- 
fer for costs,’ is a phrase to apply for costs. 

Preferential snares, new shares in a com- 
pany, created as a means of raising money, and 
which have priority as to payment of dividends 
over the original shares. 

Pregnancy, Plea of, when a woman is capi- 
tally convicted, and pleads her pregnancy, exe- 
cution will be Respited until she be delivered. 
See Jury- WOMEN. 

Pregnancy, an important question in legal 
medicine, since on its proper decision may 
depend the property, the honor, or the life of 
a woman. 

In the ordinary practice of medicine, little 
diflSculty occurs in ascertaining the presence 
of pregnancy. A woman when she consults 
a physician is frank in her avowal of the 
symptoms present ; and from her narrative an 
opinion sufficiently accurate can generally be 
formed. The reverse, however, takes place in 
legal medicine. Here pregnancy may be con- 
cealed by unmarried women and even by 
married women, tinder certain circumstances, 
to avoid disgrace, and to enable them to 


destroy their offspring in its mature or im- 
mature state. It may be pretended to gratify 
the wishes of relatives, to deprive the legal 
successor of his just claims, to extort money, 
or to delay the execution of punishment. 

Mahon has suggested a useful division of 
the signs of pregnancy, viz. those which affect 
the system generally, and those which affect 
the uterus. 

The changes observed in the system, from 
conception and pregnancy, are principally the 
following : — Increased irritability of temper ; 
melancholy ; a languid cast of countenance ; 
nausea ; heartburn ; loathing of food ; vomit- 
ing in the morning, and increased salivary 
discharge ; feverish heat, with emaciation and 
costiveness ; occasional depravity of appetite ; 
a congestion in the head, which gives rise to 
spots on the face, to headache, and erratic 
pains in the face and teeth. The pressure of 
increasing pregnancy occasions protrusion of 
the umbilicus, and sometimes varicose tumors, 
or anasarcous swellings of the lower extremi- 
ties. The breasts also enlarge, an areola, or 
brown circle, is observed around the nipples, 
and a secretion of lymph, composed of milk- 
and-water, takes place. 

All of these changes do not occur in every 
case of pregnancy, but in most cases many of 
them take place. 

The changes affecting the uterus are a sup- 
pression of the menses, which generally, though 
not invariably, do not return at their accus- 
tomed period. 

An augmentation in the size of the womb. 
This is not perceptible until between the 
eighth and tenth w’eeks. At that time the 
feetus, with the surrounding membranes and 
the waters contained in them, so enlarge it, 
that it may be felt lower down in the vagina 
than formerly ; nor does it ascend until it 
becomes so large as to arise out of the pelvis, 
and this is accomplished at about the fourth 
month. In the intermediate apace an examina- 
tion per vaginam will discover the uterus to 
be heavier and more resisting ; and by raising 
it on the finger, this indication will be par- 
ticularly remarked between the third and 
fourth months. In general, in the fourth 
Ynonth, the fundus of the uterus may be felt, 
especially in a thin person, above the anterior 
walls of the pelvis. The enlargement con- 
tinues, and becomes visible during the fifth 
month : it arises to half way between the 
symphysis pubis and the umbilicus; in the 
sixth month (seventh, according . to some 
authors) it is as high as the umbilicus ; at the 
seventh, half way between the umbilicus and 
scrobiculus cordis, and at the eighth it has 
reached the latter, its highest elevation. A 
short time before delivCTy it somewhat sub- 
sides. About the middle of the pregnancy, or 
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between the seventeenth and twenty-second 
weeks, the female feels the motion of the child, 
and this is called quickening. The vagina is 
also subject to alteration, as its glands throw 
out more mucus, and apparently prepare the 
parts for the passage of the foetus. • 

These, as now stated, are the signs of 
pregnancy usually enumerated. It woflld not, 
however, be doing justice to the subject, if 
it were supposed that all or most of them are 
the invariable attendants on pregnancy. Some 
may accompany diseases ; others may be alto- 
gether wanting in a state of true pregnancy.— 
Bede's Med. Jurisp. 124. 

Prelate, an ecclesiastic of the highest honor 
and dignity. 

Prelector, a reader ; a lecturer. 

Premier, a principal minister of state ; the 
prime minister. 

Premier Seijeant, The Queen’s, so consti- 
tuted by letters-patent, has pre-audience over 
the bar after the Attorney and Solicitor-General 
and Queen’s Advocate. 

Premises, propositions antecedently sup- 
posed or proved ; also houses or lands ; also, 
that part in the beginning of a deed, which 
sets forth the grantor or grantee, and the land 
or thing granted or conveyed. 

Premium, a consideration ; something given 
to invite a loan or a bargain ; the annual pay- 
ment upon insurances, &c. 

Premunire. See Praemunire. 

Prender [fr. prendre., Fr.], to take anything 
as of right before it is offered. 

Prender de baron {to take a husband). 

Prepense, forethought, preconceived, con- 
trived beforehand. See Malice. 

Prerogative, a peculiar or exclusive privi- 
lege. See Queen. 

Prerogative Court. The two archbishops 
have each of them a prerogative court. The 
appeal is to the l*rivy Council. — 2 & 3 Wm. 
lY. c. 92. But see 20 & 21 Viet. c. 77, s. 4, 
which destroyed their jurisdiction in testa- 
mentary matters. 

Prerogative Writs, processes issued upon 
extraordinaiy occasions on proper cause shown. 
They are the writs of procedendo, mandamus, 
prohibition, quo warranto, habeas corpus, cer- 
tiorari. 

Presbyter, a priest, elder, or honorable 
person. 

Presbyterian, a member of the Church of 
Scotland. 

Presbyterium, a presbytery; that part of 
the church where divine offices are performed, 
applied to the choir or chancel; because it 
was the place appropriated to the ^ bishop, 
priest, and other clergy ; while the laity were 
confined to the body of the church. — Mon, 
Ang. i. 248. 

!j^6Soriptioii [fr- proBscrihoi^ Lat. J, rules pro- 


duced and authorized by long usage. It is 
known in the Eoman law as usucapio. 

Title by prescription arises from a long-con- 
tinued and uninterrupted possession of property, 
and is thus defined by Sir Edward Coke (1 
Inst. 113 b.) — est titulvs, ex usu et 
tempore subdantiam capiens, ah awitoritate legis. 

Every species of prescription, by which pro- 
perty is acquired or lost, is founded on the 
presumption, that he who has had a quiet and 
uninterrupted possession of anything for a long 
period of years, is supposed to have a just right, 
without which he would not have been suffered 
to continue in the enjoyment of it. For a long 
possession may be considered as a better title 
than can commonly be produced, as it supposes 
an acquiescence in all other claimants; and 
that acquiescence also supposes some reason for 
which the claim was forborne.— I Cruise's Dig, 
tit. xxxi. ‘Prescription,’ c. i., s. 4, p. 421. 

There are two kinds of prescription, viz. : 
(1) negative, which relates to realty or corporeal 
hereditaments, whereby an uninterrupted pos- 
session for a given time gives the occupier a 
valid and unassailable title, by depriving all 
claimants of every stale right and deferred liti- 
gation, now mainly governed by 8 & 4 Wm. IV. 
c. 27 ; and (2) positive, which relates to incor- 
poreal hereditaments, and originated at the 
common law from immemorial or long usage 
only. Positive prescription is subdivided into 

(1) that which has been exercised by a person 
and his ancestors, or by a body corporate and 
their predecqpsors, and is a personal right ; or 

(2) that which has been attached to the owner- 
ship of a certain estate, and is only exercisable 
by those seised of the lee-simple of such estate, 
technically denominated a prescription in a que 
estate. 

I'ositive prescription has been gi’eatly modi- 
fied by the statutes 2 & 3 Wm. IV. c. 71 ; 2 
& 3 Wm. IV. c. 100; and 4 & 5 Wm. IV. 
c. 88. 

Prescription and custom are frequently egn- 
founded in common parlance, arising perhaps 
fron\ the fact that immemorial*usage was essen- 
tial to both of thenf ; but, strictly, they mate- 
rially differ from one another, in that, custom 
is properly a local, impersonal usage, such as 
Borough-English, or Postremo-geniture, which 
is annexed to a given estate, while prescription 
is simply personal, as that a certain man and 
his ancestors, or those whose estate be enjoys, 
have immemorially exercised a right of pasture- 
common in a certain parish. Again, prescrip- 
tion has its origin in a grant, evidenced by 
usage, and is allowed dn account of its loss, 
either actual or supposed, and therefbre 
those things can be prescribed for which: could 
be raised by a grant previously to 9 Viet, 
c. 106, s. 2 ; but this principle does net heees- 
sarily hold in the case of a ouitoni. 
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The common law laid down the following 
rules concerning positive prescription 

(1) The only property claimable by positive 
prescription is an incorijoreal hereditament. 

(2) It must be founded on actual usjige or 
enjoyment ; for a mere claim will not establish 
the right. 

(3) The use or enjoyment must have been 
continuous and peaceable ;. although an inter- 
ruption of comparatively short duration will 
not destroy it. 

(4) The usage must have been from time 
immemorial, or from time whereof the memory 
of man runneth not to the contrary, which is 
held to be from the 'beginning of the reign of 
Ifichard I. 

Eichard’s predecessor (Henry II.) died on 
the 6th of July 1189, and Richard was crowned 
on the 3rd (or, as some say, 11th) of September 
1 189. It is a disputed point whether Richard’s 
reign commenced at his own coronation, or at 
his predecessor’s death. 

This rule has been altered by 2 & 3 Wm. 
IV. c. 71. 

(5) The prescription must be certain and 
reasonable. 

(6) It must be laid either in a man and those 
whose estate he enjoys in certain property, 
called, as we have just seen, prescribing in a 
que estate, or in a man and his ancestors, or in 
a body corporate and their predecessors. 

Here, a distinction should be marked : — 

If a person prescribe in a que estate (that is, 
in himself and those whose estate he holds), 
nothing is claimable by this prescription, but 
such things as are incident, appendant, or ap- 
imrtenant to lands ; for it would be absurd to 
claim anything as the consequence, or appendix 
of an estate, with which the thing claimed has 
no connection ; but, if he prescribe in himself 
and his ancestors, he may prescribe for anything 
whatsoever that lies in grant ; not only for 
things appurtenant, but also such as may be in 
grj^ss. 

(7) A prescription in a que estate must 
always be laid in him that is tenant in fee. 

(8) It cannot be for a thing which cannot be 
raised by grant. 

(9) That which arises by matter of record 
cannot be prescribed for, but must be claimed 
by grant entered on record ; such as, for in- 
stance, the royal franchise of felons’ goods, and 
the like. These, not being forfeited till the 
matter on which they arise is found by the 
inquisition of a jury, and so made a matter of 
record, the forfeiture itself cannot be claimed 
by an inferior title. ' But the franchises of 
treasure-trove, waifs, estrays, and the like, may 
be claimed by prescription ; for they arise from 
private continsencies, and not from any matter 
of record. - 

(IQ) A per^ cannot prescribe to do a 


wrong, or anything that would be a nuisancO 
to others ; or against an Act of Parliament, for 
that is the highest proof and matter of record 
in law ; or against another’s prescription. 

(11) Where a man prescribes for anything 
in himself and his ancestors, the prescription 
will descend only to the blood of that line of 
ancestors in W'hom he so prescribes ; but if he 
prescribe for it in a que estate, it will be inhe- 
ritable precisely in the same manner as that 
estate, since accessorius sequitur naturam sui 
jynncipalis. See 1 Step. Com. 693, and Gale 
on Easements^ hy Willes. 

Prescription, Corporations hy, those which 
have existed beyond the memory of man, and 
therefore are looked upon in law to be well 
created, such as the city of London. 

Presentation, the showing or delivering of 
a thing to be presented (1 C.L. Rep. 166). It 
is also equivalent to corporal seisin of land, and 
is the offering a person to the ordinary to be 
instituted to a benefice. It must be in writing 
(29 Gar. II. c. 3), and is in the nature of letters- 
niissive to the ordinary. 

The Sovereign, as protector ecclesice, is the 
patron paramount of all benefices which do not 
belong to other patrons, and usually presents 
by letters-patent (26 Hen. YIII. c. 1 ; 1 El. 
c. 1 ). The Crown possesses the right of re- 
voking its presentation at any time before 
induction. A revocation may be the conse- 
quence either of a formal act, or of the demise 
of the Crown, or the death of the presentee 
before induction. The Lord Chancellor, or 
Lord Keeper of the Great Seal, for the time 
being, has the right to present to all benefices 
appertaining to the Crown, of or below the 
value of twenty pounds, in the books of first 
fruits, according to the valuation in the time of 
Henry VIII. There is no difference in the 
form of a presentation by the Crown or Chan- 
cellor, except that, for the most part, the one 
is mandantes, the other rogantes. 

With regard to other patrons, it is to be 
noted that the right of presentation is sometimes 
confounded with tlie right of nomination ; but 
presentation is the offering a person to the 
bishop, while nomination is the offering such a 
person to the patron. These two rights may 
co-exist in different persons; thus, where an 
advowson is vested in trustees, they have the 
right of presentation, while the right of nomi- 
nation is in the cestui que trust. So, in the 
case of a mortgage of an advowson, the mort- 
gagee has the right of presentation, while the 
mortgagor has the right of nomination. Yet 
the trustees or the mortgagee must judge of the 
qualification of the nominee. The right of 
nomination is not to be prejudiced by the cor- 
rupt conduct of the presenior, and e converse. 
Where one has the nomination, and another 
the presentation, if such right of presentation 
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accrue to the Crown, this shall not prejudice 
the inheritance of him that has the nomination, 
but he may still nominate to the Chancellor, 
who, in the name of the Sovereign, must pre- 
B(;nt to the Ordinary. Should the Crown 
present without any such nomination, the no- 
minator may bring his suit against the incum- 
bent only, because the Sovereign cannot be 
termed an usurper. — Mirehouse on Advow, 
13. 136. 

All persons seised in fee, in tail, or for life, 
or possessed of a term for years of a manor to 
which an advowson, is appendant, or of an 
advowson in gross, may present ; and this right 
descends by course of inlieriUince from heir to 
heir, or passes to a devisee or purchaser, unless 
the benefice become vacant in the lifetime of 
the patron, when the void turn devolves upon 
the personal representatives {Mirehouse v. lieti- 
nell^ 7 Bli, 241), being, indeed, a personal right 
or interest disannexed from the estate in the 
advowson, and vested in the patron simply as 
an individual. And where the incumbent is 
also patron, if he die seised of the advowson, 
without having devised it, his heir is entitled 
to present, and not his executor, the reason 
being Unit, in this case, the descent to the heir, 
and the fall of the avoidance to the executor 
happening at the same time, the elder right 
prevails. If a bishop die, a church being vacant 
in his lifetime, the Crown exercises its prero- 
gative to present.— (7o. Lilt, 888 h. 

Where a person has a grant of the next 
prescnfcition to a church, it is considered as a 
chattel-real, which, if not disposed of, will vest 
in his personal representatives. 

When a married woman has an advowson, 
her husband and herself present together, and 
should he survive and become tenant by the 
courtesy, he has the right of presentation for 
his life. Should the benefice become void 
during his life, and he die before presentation, 
the right devolves upon his executor. — Al ire- 
house on Advows. p. 140. 

Joint-tenants and tenants in common should 
present jointly ; and if co-parceners cannot 
agree, the eldest sister is entitled to have the 
first turn, the second sister the second turn, et 
sic de cceteris^ every one in turn according to 
seniority, and this part which the oldest thus 
takes by virtue of her priority of age is called 
the enitia pars. 

By 7 Anne, c. 18, s. 2, if co-parceners, or 
joint- tenants, or tenants in common, be seised 
of an estate of inheritance in the advowson of 
any church or vicarage, or other ecclesiastical 
promotion, and a partition is or shall be made 
between them, to present by turns, that there- 
upon every one shall be taken and adjudged to 
be seised of his or her separate part of the 
advowson, to present in his or her tiun^ as if 
there be two, and they make such partition, 
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each shall be said to be seised, the one of the 
one moiety to present in the first turn, the other 
of the other moiety to present in the second 
turn. In like manner, if there be three, four, 
or more, every one shall be said to be seised of 
his or her part, and to present in his or her 
turn. 

An infant at any age may nominate or pre- 
sent. — Ilenrle v. Greenhank, 3 Aik-. 710; 
Arthington v. Coverley^ 3 Ahr. Gas. E. 618. 

A corporation aggregate presents by the cor- 
porate name under their common seal. 

Should the patron become a bankrupt, and 
the church be void before the sale of the 
advowson by his assignees, the bankrupt has 
the right of nomination. — 12 & 13 Viet. c. 106, 
s. 147 ; Chaiinan v. Chamian^ 14 Ves. 580. 

The Hiune rule prevails when the patron 
seeks relief in the Insolvent Debtors’ Court.— 
1 & 2 Viet. c. 110, 8. 49. 

A presentation may be revoked or varied 
before admission and institution, since it does 
not vest any right, and does not confer, before 
institution, any interest whatever. 

The following persons cannot present : A 
lunatic (the Lord Chancellor then presents); 
an alien (the Crown has, in such a case, the 
right) ; an outlaw, during the outlawry ; muni- 
cipal corporations (5 & 6 Wm. IV. c. 76, s. 139; 
6 & 7 Wm. IV. c. 77, s. 26 ; 1 & 2 Viet. c. 31 ) ; 
and a papist (the right devolving upon the 
two Universities). — 10 Geo. IV. c, 7, ss. 16, 
17, 18. 

Presentative advowson. See Advowson. 

Presentee, one presented to a benefice. 

Presenter, one that presents. 

Presentment, generally taken, a very com- 
piehensive term, including not only present- 
ments, properly so called, but also inquisitions 
of office, and indictments by a gi‘and jury; 
properly speaking, the notice taken by a grand 
jury of any offence, from their own knowledge 
or observation, without any bill of indictment 
laid before them at the suit of the Crown ; as 
the presentment of a nuisancS, a libel, and the 
like, upon which the officer of the court must 
afterwards frame an indictment before the party 
presented can be put to answer it. — 4 Step. 
Com. 438. 

Presentments are also made in courts-leet 
and courts-baron, before the stewards.— 1 Step. 
Com. 652. 

Presentment of Bills of Exchange. 

(1) For acceptance. A bill drawn, payable 
after date, need not be presented for accept-* 
ance, but if payable after sight, it is neces- 
sary to present or pay it aw'ay in some 
reasonable time. Foreign bills, however, 
payable after sight, may be kept back, accor^ng 
to the convenience of the holder^ for any 
period, or circulated to an indefini^ extent ; 
they are regarded as imlimlted letters of 
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credit. It is usual to leave a bill for acceptance 
twenty-four hours with the drawee during 
buinness hours. If the bill is refused accept- 
ance, notice should be sent to the drawer and 
endorsers; and in the case of a foreign bill, 
it should be protested, and notice of the non- 
acceptance and the protest sent by the same 
post, otherwise the drawer is exonerated. 

(2) Yor payment. Where the acceptance is 
general, the liolder need not present it for pay- 
ment at any particular place or time,, for such 
omission will not exonerate the acceptor, but if 
the words ‘ but not otherwise or elsewhere ’ 
are added, it is a special acceptance, and the 
non-presentation at the specified time and 
place exonerates all parties to the bill. Bills 
of exchange need not be presented to acceptors 
Bupra protest^ for honour, or to the referees in 
case of need, till the day following the day on 
which they become due, but if such day be a 
dies notiy then upon the day following (6 & 7 
Wm. IV. c. 58). Promissory notes must be 
presented for payment. The holder of a bank- 
note has the whole of the banking-hours of 
the day after he receives it, to jiresent or for- 
ward it for payment ; if he retain it after that 
period, he cannot return it to the previous 
holder. The holder of a check is allowed one 
clear day to present* or forward it for payment ; 
after that time he holds it at his own risk. 

Presentment in Copyholds, The 4 & 5 
Viet. c. 35, s. 89, enacts, that every surrender 
and deed of surrender to be accepted by the lord, 
and every will and codicil, a copy whereof shall 
be delivered to the lord, to the .steward, or his 
deputy, either at a court to be holden without the 
presence of homages (under s. 8G), or out of court, 
and every gift and administration by the lord or 
the steward, or his deputy (under ss. 87, 88), 
shall be forthwith entered on the rolls of the 
manor ; and that every such entry shall for all 
purposes be deemed and taken to be an entry 
made in pursuance of a presentment at a court 
by the homage assembled thereat. A present- 
ment shall not now be essential to the validity 
of any adminisl^’ation (s. 90). 

When a surrender was taken out of court, 
the presentment, by the general custom of 
manors, was to be made at the succeeding general 
court, or, if there were a special custom for it, 
at the second or third court day, or within a 
year, or alternatively at the next court, or 
at the next court after a year. — 1 Scriv. 
Cop, 222. 

The surrender, and eveiy other document 
relating to the title, on being presented in 
court, should have been endorsed thus : — 
‘Presented and enrolled at a court held for 

the manor of , the day of — and 

then undersigned by at least two of the homage. 
But presentments are now, as we have seen, 
abolished. 


Presents, the thing then actually made or 
spoken of. 

Present use, one which has an immediate 
existence, and is at once operated upon by 
the statute of uses. 

President, one placed in authority over 
others ; one at the head of others ; a governor ; 
a chairman. 

President of the Council, a great officer 
of state ; a member of the Cabinet. He 
attends on the .sovereign, proposes business at 
t]be council- table, and reports to the sovereign 
the transactions there. — XBl. Com. 230. 

Press, the. As to the laws relating to it, 
see 39 Geo. HI. c. 79, amended by 51 Geo. III. 
c. 65, and 2 & 3 Viet. c. 12. As to news- 
papers and pamphlets, see 60 Geo. III. & 1 
Geo. IV. c. 91 ; 11 Geo. IV, & 1 Wm. IV. c. 73, 
and 6 & 7 Wm. IV. c. 76. There is no cen- 
sorship over the press, but the author, the 
printer, and the publisher of a libel are liable 
to an action for damages at the suit of the 
party injured, or to an indictment, or in cer- 
tain cases to a criminal information. See 
Libel. 

Pressing seamen. See Impressing men. 

Prest, a duty in money that was to be paid 
by the sheriff on his account, in the Exchequer, 
or for money left or remaining in his hands. 

Prestation-money, a sum of money paid by 
archdeacons yearly to their bishop ; also pur- 
veyance. 

Prest-money, a payment which binds thoisc 
who receive it. 

Prestimony, or Praestimonia, a fund or 
revenue appropriated by the founder for the 
subsistence of a priest, without being erected 
into any title or benefice, chapel, prebend, or 
priory. It is not subject to the ordinary ; but 
of it the patron, and those who have a right 
from him, are the collators. — Canon Law. 

Presumption, a supposition, opinion, or 
belief previously formed. — Wood's Inst. 599. 

Presumptions are said to be either (1) juris 
et dejurCy or (2)jMm,or (3) hominis vel judicis. 
(1) The presumption juris et de jure is that 
where law or custom establishes the truth of 
any point, on a presumption that cannot be 
overcome by contrary evidence ; thus a minor 
or infant, with guardians, is deprived of the 
power of acting without their consent, on a 
presumption of incapacity, which cannot bo 
rebutted. (2) The yam is a pre- 
sumption established in law till the contrary be 
proved, as the property of goods is presumed 
to be in the possessor ; every presumption of 
this kind must necessarily yield to contrary 
proof. (8) ’X)[iQ pressumptio hominis vel judicis 
is the conviction arising from the circum- 
stances of any particular case. See Best on 
Presumptions. 

Presunog^tion of life or death. Where a 
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person is once shown to have been living, the 
law will in general presume that he is still 
alive, unless after a lapse of time considerably 
exceeding the ordinary duration of human life, 
but if there be evidence of his continuous un- 
explained absence from home, and of the non- 
receipt ofg intelligence concerning him for a 
period of seven years, the presumption pf life 
ceases. But although a person who has not 
been heard of for seven years imder such cir- 
cumstances, is presumed to bo dead, the law 
raises no presumption as to the time of his 
death. And, therefore, if anyone htis to es- 
tablish the precise time during those seven 
years at which such person died, he must do 
so by evidence. — Doe v.* Nepean, 5 JB. ^ Ad. 
86 ; Nepean v. Doe, 2 M. ^ W. 894 ; Taylor 
on Evidence, s. 157. 

Presumption of survivorsliip. The devolu- 
tion of property trequently depends upon the 
survivorship of one of two or more persons 
who perish by the same calamity, such as ship- 
wu’eck, battle, fire, collision of trains, &c., when 
there is no direct evidence as to the suivivor- 
ship. In such cases the law of some countries 
has recourse to artificial presumptions, based 
upon the probabilities of survivorship resulting 
from age and sex ; but the law of England 
recognizes no such presumption, but requires 
proof of survivorship from the person who 
relies upon it, and, in the absence of evidence, 
it considers that both or all of the persons so 
dying perished at the same time, and that 
neither transmitted his rights to the other or 
others. In such cases, though medical science 
cannot solve the difficulty, it may sometimes 
assist in forming a conclusion. See Fearne's 
Posthumous Works, 37, 72 ; Wing v. Angrave, 
8 . L. G, 183; Taylor on Evidence, 178; 
Best on Presumptions ; and Beck's Med. Jurisp., 
where the laws and regulations of the conti- 
nental nations are stated. 

Presumptive evidence. See Circumstan- 
tial EVIDENCE. — 3 Stark. Evid. 927. 

Presumptive heir, one who, if the ancestor 
should die immediately, would be his heir; 
but whoso right of inheritance may be defeated 
by the contingency of some nearer heir being 
born. * 

Presumptive title. A barely presumptive 
title, which is of the very lowest order, arises 
out of the mere occupation or sftnple possession 
of property {jus possessionis, Lat.), without 
any apparent right, or any pretence of right, 
to hold and continue such possession. This 
may happen where one man disseises another ; 
or where, after the death of the ancestor, and 
before the entry of the heir, a stranger abates 
and holds out the heir. The law assumes that 
the actual occupant of land has the fee-simple 
in it, unless there be evidence rebutting such 
presumption, or his possession be properly ex- 


plained and shown to be consonant with the 
right of the true proprietor of the reversionary 
fee. Such a presumption, in the absence of 
any satisfactory proof to the contrary, will 
sustain ,an action Ibr a trespass by a wrongdoer, 
and will indeecP be strengthened, by lapse of 
time, into a title complete and indefeasible. 

This assumption is based on the well-known 
feudal nSaxiin, that seisin must be the basis or 
stand-point in the deduction of every title, 
except in the case of descent. 

Pret h usage LFrO» > commo- 

datum. 

Fretensed right, where one is in possession 
of land, and another, who is out of possession, 
claims and sues for it ; here the pretensed right 
or title is Siiid to be in him who ^ claims and 
sues for the same. — Mod. Cas. 302. 

Fretensed Title Statute, 32 Hen. YIII. 
c. 9, 8. 2. It enacts that no one shall sell or 
purchase any pretended right or title to land, 
unless the vendor hath received the profits 
thereof for one whole year before such grant, 
or hath been in actual possession of the land, 
or of the reversion or remainder, on pain that 
both purchaser and vendor shall each forfeit 
the value of such land to the king and tho 
prosecutor. 

Freter legal, not agreeable to law. 

Freterition, the entiio omission of a child’s 
name in the father’s will, which rendered it 
null : exheredation being allowed, but not 
preterition. — Civ. Law. 

Fretium affectionis, an imaginary value put 
on a thing by the fancy of the owner in his 
affection for it.-— 

Fretium sepulchri, mortuary, which see. 

Pretium succedit in loco rei . — 2 Buis. 321.— 
(The price succeeds in the place of the thing.) 

Prevarication, a collusion between an in- 
former and a defendant, in order to a fei^ed 
prosecution ; also, any secret abuse committed 
in a public office or private commission. 

Prevention [fr. prmvenio, Lat.], the right 
which a superior person or officer has to lay 
liold of, claim, or transact, an affair prior to an 
inferior one, to wh^n otherwise it more im- 
mediately belongs, as when the judges prevent 
subaltern ones. — Canon Law Term. 

Preventive Service, the body of armed 
police-officers engaged in watching the coasts 
lor the purpose of preventing smuggling and 
other illegal acts. It is sometimes termed the 
Coast Blockade Force. 

Price, equivalent paid lor anything. 

Price Current, a list or enumeration of 
various articles of merchandise, with their 
prices, the duties (if any) payable, thereon, 
when imported or exported, with the draw- 
backs occasionally allowed upon their exporta- 
tion, &c. 

Lists of this description are published peri- 
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odically, generally once or twice a week, in 
most great commercial cities and towns. 
Pride-gavel, a rent or tribute. 

Priest, a minister of a church (lo & 

Car. II. c. 4, a. 14). A persoj under 24 
of age cannot be ordained a priest. 13 Eliz, 

c. 12, and 44 Geo. III. • i 4 ^ 

PrimflB, or Primanae Preces, the^right of 
the sovereign to name to the first prebend 
which becomes vacant in the church,* after his 


accession. 

Primd facie evidence, that which not 
being inconsistent with the folsity of the hypo- 
thesis, nevertheless raises such a degree of 
probability in its favor ^at it must prevail if 
it be credited by the jury, unless it be re- 
butted, or the contrary proved; comdusive 
evidence, on the other hand, is that which ex- 
cludes, or at least tends to exclude, the possi- 
bility of the truth of any other hypothesis than 
the one attempted to be established.——! ^tdvh, 
Evid. 544. 

Prima tonsnra {the first crop). 

Primage, a certain allowance paid by the 
shipper or consignee of goods to the master of 

a vessel for loading them. 

The amoimt varies according to the custom 


of the place. ^ , *, , 

Primaria Ecclesia, the mother-church. 
Primaiy conveyances, original convey- 


ances; they are — 

(1) Feoffments. (2) Grants. fo) C:rilts. 

(4) Lenses. (5) Exchanges. ((>) Partitions. 

Primary evidence, the best evidence as 
distinguished froni secondary evidence. See 
Taylor on Evid. 3i)7 . 

Primate, a chief ecclesiastic; part of the 
style and title of an archbishop, thus the 
Archbishop of Canterbury is styled Primate 
of all England ; the Archbishop of York is 
Primate of England; the Archbishop ot 
Armagli is Primate of all Ireland ; and 
the Archbishop of Dublin is Primate of 


Ireland. 

Primer election, first choice. 

Primer fine^ On suing out the writ or 
prcecipe^ called a writ of <covenant, there was 
due to the Crown, by ancient prerogative, a 
primer fine, or a noble for every five marks of 
land sued for; that was, one- tenth of the 
annual value. 

Primer seisin, a feudal burthen, only in- 
cident to the king’s tenants in capite, and not 
to those who held of inferior or mesne lords. 
It was a right which the king had, when any 
of his tenants in capite died seised of a knight s 
fee, to receive of the heir (provided he were 
of full age) one whole year’s profits ol the 
lands, if they were in immediate possession; 
and half a year’s profits, if they were in rever- 
sion, expectant on an estate for life. It was 
incident to socage -tenants in capite, as well as 


those who held by knight-service. It 
however, abolished by 12 Car. II. c. 24. 

Primer Seijeant, the Queen’s first serjeant 
at law. 

Primicerius, the first of any degree of men. 

PrimitisB, the first fruits which were pre- 
sented to the gods by the ancientae also, the 
profit^ of a living during the first year after 
avoidance, which formerly were taken by the 
Crown. 

Prime beneficio, the first benefice in the 
sovereign’s gift. 

Primo excutienda est verhi vis, ne sennonis 
vitio ohstruetur oratio, sive lex sine argumentis.— 
Co Litt. 68. — (The force of a word is to be 
first examined, lest by the fault of the diction 
the sentence is destroyed or the law be without 
arguments.) 

Primogeniture, seniority, eldership, state of 
being first-born. 

The right of primogeniture was not acknow- 
ledged by the Romans ; sons and daughters all 
shared equally the property of their parents. 
In France, until the reign of Capet, even the 
kingdom was subject to division among the 
sons. In England, the custom of gavelkind 
and Borough-English are almost the only ex- 
ceptions to this Norman rule of heritage. 

Primum decretum, a provisional decree. 

Prince [fr. princeps, Eat.], a sovereign, a 
chief ruler of either sex. ‘ Queen Elizabeth, 
a prince admirable above her sex for her 
princely virtues.’ — Camden. 

Princeps ct respublica ex justd causd pos- 
suut rem mearn auferre . — 12 Co. 13. — (The 
prince and the republic, in a just cause, can 
take away ray jiroperty.) 

Princeps mavult domesticos milites quam sti-. 
pendiarios bellicis apponere casibus, — Co. Litt, 
69. — (A prince, in warlike chances, had rather 
employ domestic than foreign troops.) 

Prince Consort, the late husband of the 
Queen. The husband of a queen regnant is 
her subject. The xVet of Naturalisation of 
Prince Albert, 3 & 4 Viet. c. 2, required that 
he should take the oaths of allegiance and su- 
premacy. It was provided by 3 & 4 Viet, 
c. 52, that if there should be issue of her 
Majesty, who at* her demise should become 
king or queen of this realm, his royal highness 
should, until such issue should attain the age 
of eighteen, be*the guardian of such issue, and 
should be entitled in his or her name, and 
under the style of Regent of the United King- 
dom, to exercise the royal power. The Act, 
however, restrained him from giving the royal 
assent *to any bill for varying the course of suc- 
cession to the Crown as established by 12 & 13 
Wm. III. c. 2, or for altering the Act of Uni- 
formity, 13 & 14 Car. II. c. 4, relative to the 
services and ceremonies of the Church of Eng- 
land. And it further provided, that if after 
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becoming guardian and regent he should pro- 
fess, or marry a person who professed, the 
popish religion, or should cease to reside in 
the United Kingdom, all the authorities so 
vested in him should determine. See Queen 
Regnant, 

Prince of Wales, the eldest son of the sove-, 
reign. He is the heir-apparent to the Cirown ; 
he is created Earl of Chester, and is Duke of 
Cornwall by inheritance (during the life of the 
sovereign), without any new creation. — 2 Step. 
Com. 459. As to his rights to submarine 
mines and minerals in Cornwall, see 21 & 22 
Viet. c. 109 ; sec also 13 & 14 Viet. c. 78 ; 
and as to the provision for the establishment of 
His Royal Highness and of the Princess of 
Wales, see 20 & 27 Viet. c. 1. 

Prince of Wales’ Island, Singapore and 
Malacca. As to their Coiu*ts of Judicature, 
see 18 & 19 Viet. c. 93. 

Princes of the Royal Blood, the younger 
sons and daughters of the sovereign, and other 
branches of the royal family who are not in the 
immediate line of succes.sion. — 4 Step. Com. 
61. As to the provision for the Princess Alice 
on her marriage with the Prince of Hesse, see 
24 Viet. c. 15. 

Princess of Wales, the wife or widow of 
the Prince of Wales. 

Princess Royal, the eldest daughter of the 
sovereign. An annuity of 8,000^. was settled 
upon her by 20 & 21 Viet. c. 2, upon her 
marriage with Prince Frederick William of 
Prussia. 

Princess Sophia of Hanover, the youngest 
daughter of Elizabeth, Queen of Bohemia, who 
was the daughter of James I. On her and 
the heirs of her body, being Protestants, our 
Crown was settled, by 12 & 13 Wm. III. c. 2. 

Principal, a head, a chief ; also, a capital 
sura of money placed out at interest ; also, an 
heir-lOom, mortuary, or corse-23resent. 

Principal and Accessary. (1) Prineipals 
in offences are of two degrees : (a) of the first 
degree, i. e. the actual perpetrators of the 
crime ; (b) of the second degree, i. e. those who 
are present, aiding and abetting the fact to be 
done. 

(2) Aceessaries are not the chief actors in 
the offence, nor present at its performance^ but 
are in some way concerned therein, either 
before or after the hict is committed. See 
Accessary. 

Principal and Agent, he who being com- 
petent and sui juris to do any act for his own 
benefit on his own account, employs another 
person to do it, is called the principal, con- 
stituent, or employer, and he who is thus em- 
ployed is called the agent, attorney, proxy, or 
delegate of the principal, constituent, or em- 
ployer. The relation thus created between 
the parties is termed an agency. The power 


thus delegated is called in law an authority. 
And the act, when performed, is often de- 
signated as an act of agency or procuration. 

Stonj on Agenc^t 2. See Agent. 

Principal oliallenge, a species of challenge 
to the array made on account of partiality or 
some default in the sheriff or his under-officer 
who arrayed the panel. See Challenge. 
Principal and Surety. See Guaranty. 

Principalis dehet semper excuti antequam 
perveniatur ad Jidei ju8sores.’--2 Inst. 19.— 
(The principal should always be exhausted 
before coming upon the sureties.) 

Principia data sequuntur concomitantia.—— 
(Certain things accompany and follow given 
principles.) 

Principia prohanty non prohantur. — 3 Co, 
40. — (Principles prove, they are not proved.) 

Pinneipiis obsta. — (Oppose beginnings.) 

Principiorum non est ratio. — 2 Buis, 239. — 
(For principles there is no reason.) 

Principis beneficium debet esse mansurum,-— 
Jenk. Cent. 138. — (The benefit of a prince 
ought to be lasting.) 

Principis patrimonium semper favorabile 
fuit in omni republicd. — 2 Inst. 272. — (The 
patrimony of a prince was always favourable 
in every commonwealth.) 

Principium est potissima pars cujusque rei , — 
10 Co, 49. — (The principle of anything is its 
most powerful part.) 

Prior, chief of a convent, next in dignity to 
an abbot. 

Prior tempore potior jure. — (He who is first 
in time is preferred in law.) 

Priority, an antiquity of tenure in compari- 
son with another less ancient ; also, that which 
is before another in order of time. 

Prisage, or Butlerage, a custom whereby 
the prince challenges out of every bark laden 
with wine, two tuns of wine at his own price. 
Abolished by 51 Geo. III. c. 15 ; also, that 
share, usually a tenth part, which belongs to 
the sovereign or admiral out of such merchan- 
dises as are taken at sea, by way of lawful 
prize. , 

Priso, a prisoner taken in war. 

Prison, a place of confinement for the safe 
custody of persons ; a gaol. 

The erection, maintenance, and regulation 
of gaols are provided for by several Acts of 
Parliament, of which see 4 Geo. IV. c. 64 ; 

5 Geo. IV. cc. 12, 85 ; G Geo. IV. c. 40 ; 7 
Geo. IV. c. 18 ; 5 & 6 Wm. IV. cc. 38, 76, 
s. 114, &c. ; 6 & 7 Wm. IV. c. 105 ; 7 Wm. 
rV. & 1 Viet. cc. 55, 78 ; 2 & 3 Viet. c. 56; 

3 & 4 Viet. c. 25 ; 5 & 6 Viet. cc. 53, 98 ; 

7 & 8 Viet. c. 50 ; 11 & 12 Viet. c. 39 ; 12 & 
13 Viet. c. 82 ; 13 & 14 Viet. c. 91 ; 16 17 

Viet. c. 43; 17 & 18 Viet. c. 115; and 26 & 
27 Viet. c. 79; c. 66 (Ireland), and o. 109 
(Scotland). 
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The Acts as to Convict Prisons abroad are 
consolidated by 22 Viet. c. 25. 

Priitonam frangentibus, Statute de^ 1 Edw. 
II . — 2 Reeves^ c. xii., p. 290. 

Prisoner, one who is deprived of his liberty. 
A prisoner on matter of record is he who, 
being present in court, is by the court com- 
mitted to prison ; a prisoner on arrest is one 
apprehended by a sheriiFor other lawful officer. 

Pruis vitiis laboravimuSy nunc legihus, — 4 
Inst. 76 . — (We labored first with vices, now 
with laws.) 

Private Acts of Parliament, Acts operating 
upon particular persons and private concerns 
of which the courts are not bound to take 
notice if they are not formally pleaded, so 
called to distinguish them from public or 
general acts which apply to the whole com- 
munity, and of which the courts must take 
judicial notice. Sec Act of Parliamknt. 

A private Act of Parliament is a mode of 
transferring an estate frequently resorted to in 
order to disentangle an estate from a mass of 
confusion, to imfetter its owner, or to supply 
careless omissions which the judicature cannot 
cope with. An estate-act, rarely, if ever, 
meddles with the title; thus, inclosure acts, 
while they change the land, do not change the 
title, for the title which an owner has to his 
lands or common rights, at the time of allot- 
ment or exchange, is communicated to the land 
he receives under the allotments or exchanges,. 
W'hile, under a mere private act of excliange 
between individuals, each holds the land under 
the title which attached to these lands prior to 
the exchange. Such an one may, therefore, 
be evicted, though the title to the lands he 
gave in exchange may be perfectly good. The 
characteristic of inclosurc- bills, acts for par- 
tition, or exchange, is understood to be to 
make the lands which are received upon allot- 
ment, partition, or exchange subject to the 
same estates and uses as the lands in respect of 
which the allotment, exchange, partition, or 
exchange was made. 

The 19 & ^0 Viet. c. 120, will diminish the 
frequency of estate-acts« 

^vate Bill Office, an office of Parliament 
where the business of obtaining private Acts of 
Parliament is conducted. 

Privateers. See Letters of Marque. 

Privation, a taking away or withdrawing ; 
an abbreviation, by aphasresis, of the word c/e- 
privation. 

Privatio prces^ipponit habitum,-—1, Pol. Rep. 
419. — (A deprivation presupposes a posses- 
sion.) 

Privatum commodum publico cedit. — Jenk. 
Cent. 228. — (Private good yields to public.) 

Privatum inemnmodum publico bono pensatur. 
Jenk. Cent. 85. — (Private loss is compensated 
by pul^C'good.) 


Privement ensient, pregnancy in its earlier 
stages. 

Ihrivies, those who are partakers or have an 
interest in any action or thing, or any relation 
to another. They are of six kinds : — 

(1) Privies of blood, such as the heir to his 
.ancestor. 

(2) » Privies in representation, as executors 
or administrators to their deceased testator or 
intestate. 

(3) Privies in estate, between grantor and 
grantee, lessor and lessee, assignor and assignee, 
&c. 

(4) Privies, in respect of contract, are per- 
sonal privities, and extend only to the persons 
of the le.ssor and lessee. 

(5) Privies, in respect of estate and con- 
tract, as where the lessee assigns his interest, 
but the contract between lessor and lessee con- 
tinues, the lessor not having accepted of the 
assignee. 

(G) Privies in law, as the lord by escheat, a 
tenant by the courtesy, or in dower, the incum- 
bent of a benefice, a husban# suing or defend- 
ing in right of his wife, &c. 

Privilege, an exemption from some duty, 
burthen, or attendance, to which certain per- 
sons are entitled, from a supposition of law, 
that the stations they fill, or the offices they 
are engaged in, are such as require all their 
care ; and that, therefore, without this indul- 
gence, it would be impractipable to execute 
such offices so advantageously as the public 
good requires. 

It is either personaly i. e. granted to a person 
either against or beyond the course of the 
common law in other cases, as privilege of 
Parliament, or realy i. e. granted to a place, as 
to the universities, that none of either may be 
ctillcd to Westminster Hall, or prosecuted in 
other courts, on any contract made within 
their own precincts. 

The privileges of Parliament are of three 
kinds: (1) The privileges which appertain to 
members individually. (2) Those which be- 
long to either House in its collective capacity. 
(3) Those of both Houses jointly. From 
well-known precedents it appears that the 
Lords and Commons, acting concurrently, can 
assume the supreme power whenever the throne 
is vacant, or the sovereign incapable of exercis- 
ing the royal functions, as happened at the 
Revolution in 1688; in 1788, when the sove- 
reign authority was offered to the Prince of 
Wales, though George III. recovered so speedily 
that a regency became unnecessary ; in 1812, 
when a restricted regency was appointed ; and, 
subsequently, when the restrictions were re- 
moved. The separate privileges of either 
House are extensive, but they are at the same 
time uncertain and indefinite. Amongst those 
privileges are, the power of committing per- 
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sons to prison ; the power of publishing matters 
which, if not issuing from such high authority, 
might become the subject of proceedings in a 
court of law ; the power of directing the 
Attorney- General to prosecute persons accused 
of offences against the law or affecting the 
privilege of Parliament ; and finally, a power 
vested in each House respectively of doing 
anything not directly contravening an Act of- 
Parliament which may be necessary for the 
vindication or protection of itself in the exer- 
cise of its own constitutional functions. In 
the daily proceedings of Parliament, questions 
of privilege take precedence of all other busi- 
ness. The privileges of individual members 
of Parliament are, freedom of speech and 
person, including freedom from arrest and 
seizures under process from the courts of law 
or equity ; this, however, does not extend to 
indictable offences, to actual contempts of the 
courts of justice, or to proceedings in bank- 
ruptcy. Members of Parliament are exempt 
from serving the office of sheriff', from obeying 
subpaina.% and serving on juries. Every mem- 
ber can introduce one person to the strangers’ 
gallery. ‘Privilege of Parliament ’ continues 
to Peers at all times, and to Commoners for a 
‘ convenient ’ time after prorogation and dis- 
solution. Peers are entitled to be present at 
the coronation of the sovereign, but places 
were never provided for the Commons at that 
ceremonial until the reign of William IV. 
Peers cannot be outlawed in any civil action, 
nor can any attachment lie against their per- 
sons ; they arc exempt from attending courts- 
leet or the posse coiidtatus ; when arraigned for 
any criminal offence it must be before their 
2 >cors, who return a vardict, not upon oath, 
but upon lionor; they have the privilege of 
sitting covei-ed in courts of justice ; they may 
vote in Parliament by proxy . — DotVs Part, 
Comp. 

Privilege, Writ of, a process to enforce or 
maintain a privilege. 

Privileged communication, a communica- 
tion which a witness cannot be compiled to 
divulge, such as that which takes place between 
husband and wife, between a client and his 
legal adviser, and which cannot be disclosed 
without the client’s consent ; secrets of state, 
&c. See I'ay lor on Evidence ^! Also 
a communication which cannot be made the 
ground of an action for deiamation, such as 
that which is made bond fide by a master re- 
specting the character of a servant to a person 
intending to employ him. See Libel. 

Privileged copyholds, customary copy- 
holds, which see. 

Privileged debts, debts which an executor 
may pay in preference to all others, such as sick- 
bed and funeral expenses, tho expenses of 
mourning, seiwants’ wages, &c. 


Privileged villenage, villein socage, which 
see. 

Privilegia, or Laws, ex post factoy laws 
which are enacted after an act is committed, 
declaring it for the first time to have been a 
crime, and inflidting a punishment upon the 
person who has committed it. 

Of such laws the great Homan orator thus 
speaks : — Vetant leges sacratesy vetant duodecim 
tabulosy leges privatis homtnibvs irrogari ; id 
enim est privilegium. Nemo unquam tuliiy nihil 
est crudelius, nihil pemiciosiuSy nihil quod minus 
hcBG civitas ferre possit. — Cicero Pro Dovno 17. 

Privilegia quee re verd sunt in prcpjudicium 
reipubliccPy magis tamen habent sjycciosa fronti- 
spidOy et boni publici p>rg^textumy quam bonce et 
legcdeff concessiones : sed proetextu liciti non 
debet admiiti illicitum. — 11 Co. 88. — (Pri- 
vileges which arc truly in prejudice of public 
good, have, however, a more specious front and 
pretext of public good, than good and legal 
grants ; but under pretext of legality, that 
which is illegal ought not to be admitted.) 

Privilegium clericale, the benefit of clergy, 
which is abolished by 7 & 8 Geo. IV. c. 28. 

Privilegium, property proptery a qualified 
property in animals fene naturasy i.e. a privilege 
of hunting, taking and killing them, in exclu- 
sion of others. — 2 Bl. Com. 894. 

Privilegium est beneficium personahy et ex‘~ 
tinguitur cum persond . — 3 Buis. 8. — (A pri- 
vilege is a personal beilefit, and dies with the 
person.) 

Privilegium est quasi privata lex. — 2 Buis. 
180. (Privilege is, a.s it were, a private law.) 

Pi’icilegiwn non valet contra rempublican. 
Bac. Max. 2t5. — (A privilege avails not against 
public good.) 

Privity, participation in interest or know- 
ledge. See Privies. 

Privy [fr. pHvCy Fr.], having a participa- 
tion in interest or knowledge. 

Privy Council, a great council of state held 
by the sovereign with her councillors, to con- 
cert matters for the public service, and for the 
honor and safety of the realm. , 

The sovereign nominates privy councillors, 
and no patent or grant is mece.s8ary. The 
number of the council is indefinite, and is de- 
pendent upon the royal will. It is summoned 
on a warning of forty-four hours, and never 
held without the presence of a secretary of 
state ; the junior delivers his opinion first, and 
the sovereign, if present, last ; it is dissolved 
six months after the demise of the Crown, 
unless sooner determined by the successor. 
As to deputy-clerk of thecotmcil, see 22 & 23 
Viet. c. 1. * 

Privy Council, Judicial Committee of ike. 
See Judicial Committee op the Pwvt 
Council. 

Privy Councillors, the sovereign’s adviaorik 

3 b2 



PEI— PEO 


( 740 ) 


They are made by the royal nomination, with- 
out either patent or grant ; and on taking the 
necessary oaths, they become immediately 
privy councillors during the life of the 
sovereign who chooses them, but subject to 
removal at the royal discretion. 

Their duties are : (1) To advise the sove- 
reign according to the best of their cunning 
and discretion. (2) To advise for the sove- 
reign’s honor and good of the public ; with- 
out partiality through atfection, love, meed, 
doubt, or dread. (3) To keep the sovereign’s 
counsel secret. (4) To avoid corruption. 
(5) To help and strengthen the execution of 
what shall be resolved. (6) To withstand 
all persons who would attempt the contrary. 
(7) To observe, keep, and do .ill that ai true 
and good councillor ought to do to his sove- 
reign. — 2 Step. Com. 477. 

Privy Purse, the income set apart for the 
sovereign’s personal use. See Civil List. 

Privy Seal and Privy Signet. The Privy 
Seal {privatum sigillum') is a seal of the sove- 
reign under which charters, ]>ardons, <tc., 
signed by the sovereign, pass before they come 
to the gi-eat seal, and also used tor some docu- 
ments of less consequence which do not pass the 
great seal at all, such as discharges of recogni- 
zances, debts, &c. *The Privy Signet is one of the 
sovereign’s seals, used in sealing his private 
letters and all such grants as pass his hand by 
bill signed, which seal is always in the custody 
of the king’s secretaries. There were formerly 
four clerks of the signet office, but by 14 & 
15 Viet. c. 82, s. 0, the offices of clerks of the 
signet and of the privy seal are aboli.slied. The 
practice as to the pa.saing of letters under 
these seals was altered and sim 2 )lified by the 
same statute. See 1 Step. Com. G26. See 
Great Seal and Lord Privy Seal. As to 
forgery of the Privy Seal and Privy Signet, 
see Forgery. 

Privy tithes, small tithes. 

Privy verdict, so called when the judge has 
left or adjourned the court, and the jury being 
agreed, in order to be delivered from their con- 
finement, obtain leave to give their verdict 
privily to the judge out of court ; but if the 
judge have adjourned the court to his own 
lodgings, and there receive the verdict, it is a 
public and not a private verdict. Privy 
verdicts are now wholly disused. — 3 Bl, 
Com. 377. 

Prize Commission. See Admiralty Court. 

Prize Court. This is an international tri- 
bunal, existing only by virtue of a special com- 
mission under the great seal, during war or until 
the litigations incident to waihave been brought 
to a conclusion. It is frequently confbimded 
with the Court of Admiralty, in consequence, 
perhaps, of the same judge usually presiding 
in bojth ,oourts ; but this is a mistake, for the 


whole system of litigation and jurisprudence 
in the prize court, though exceedingly im- 
portant, is peculiar to itself, and is governed 
by rules not applying to the instance court 
of the Admiralty, which is a mere civil 
tribunal. 

In this court are directly decided, not only 
questions relating to captures, prize, and booty 
^being prize on shore), but also questions upon 
the law of nations; though sometimes tho 
latter, and even the construction of treaties, 
are collaterally argued, and determined in 
other courts. 

Pro [./or, or in respect q/*], in the grant of an 
annuity pro consilio^ showing the cause of a 
gi*ant amounts to a condition ; but in a feoff- 
ment or lease for life, &c. it i.s the considera- 
tion, and does not amount to a condition ; for 
the state of the land by tho feoffment is exe- 
cuted, and the grant of the annuity is execu- 
tory. — Plowd. 412. 

Proamita, a groat paternal aunt, the sister 
of one’s grandfithcr. 

Proamita magna, a great great aunt. 

Proavia, a great grandmother. 

Proavunculus, a great great uncle. 

Proavus, a great grandfather. 

Prohandi necessitas incumbit illi qui agit . — 
(The necessity of j)roving lies upon him who 
brings the charge.) 

Probate, official proof of a will. This is 
obtained by the executor in the Probate Court, 
and is either in common fomn, or jyer testes^ in 
solemn form of law. When the will is so 
proved, the original must be depo.sited in the 
registry of the court, and a copy thereof on 
parchment is made out under its seal, and 
delivered to the executors, together with a 
certificate of its having been proved, all 
which together is usually styled the probate . — 
55 Geo. Com. 205. As to probate duty, see 
2 Step. III. c. 184, and 22 & 23 Viet. c. 3G, 
s. 1. 

Probate, Court of, a tribunal recently es- 
tablished by 20 & 21 Viet. c. 77, amended by 
21 & 22 Viet. c. 95, to which the jurisdiction 
of the Ecclesiastical Courts in testamentary 
matters has been transferred. As to a site 
for the court and offices, see 22 & 23 Viet, 
c. 16. 

Probation, proof, evidence, testimony. 

Probationer, one who is upon trial.* 

Prohationes debent esse evidenteSy soil, per- 
spicuce et faciles intelligi.—->Co. Litt. 283. — 
(Proofs ought to be evident, to wity perspicuous 
and easily understood.) 

Probator, an examiner ; an accuser or ap- 
prover, or one who undertakes to prove a crime 
charged upon another. 

Probatory term, a time Tor taking testi- 
mony. 

Probatum est {it is tried or proved). 
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Frobi et legales homines [Lat.] {good and 
lawful men), 

ProcedendO) a writ which issues out of the 
common law jurisdiction of the Court of Chan- 
cery, when judges of any subordinate court 
delay the parties, for that they will not give 
judgment either on the one sj|de or on the 
other, when they ought so to do. In such a 
case, a writ of procedendo ad judicium shall be 
awarded, commanding the inferior court in the 
Queen’s name to proceed to give judgment, but 
without specifying any particular judgment ; 
for that, if erroneous, may be set aside by 
])roceedings in error, or by writ of false judg- 
ment ; and upon further neglect or refusal, the 
judges of the inferior court may be punished 
for their contempt by writ of attachment, re- 
turnable in the courts at Westminster. It also 
lies where an action has been removed from an 
inferior to a superior court by habeas coj'jmSj 
certiorari, or any like writ, and it aj)pears to 
the superior court that it was removed on 
insufficient grounds. A suit once so remanded 
shall never afterwards be removed before 
judgment in any court whatever. — 21 Jac, I. 
c. 23. 

Procedendo on Aid Prayer. If one pray 
in aid of the Crown in a real action, and aid 
be granted, it shall be awarded that he sue to 
the sovereign in Chancery, and the justices in 
the Common Pleas shall stay until this writ of 
procedendo de loqueld come to them. So also 
on a personal action. — N. N. B. 342. 

Proceeds, the sum, amount, or value of 
goods, &c. sold, or converted into money. 

Proceres, chief magistrates. 

Proems verbal [Pr-]» an authentic minute of 
an official act, or statement of facts. 

Process, it is largely taken for all the pro- 
ceedings in any action or prosecution, real 
personal, civil or criminal, from the beginning 
to the end ; strictly, the summons by which 
one is cited into a court, because it is the 
beginning or principal pail thereof, by which 
the rest is directed. — Brit, 138. 

At common law the superior courts at West- 
minster, in personal actions, differed greatly, 
before the Uniformity of Process Act, in their 
modes of process, and even the same court ad- 
mitted a considerable variety of methods, ac- 
cording to the circumstances of the case. 

The varieties as to process in personal actions 
may be summed up thus; — In each of the 
courts the proceeding against attomies and 
officers— in the Queen’s Bench and Exchequer, 
that against prisoners also— was by bill without 
process ; and in other cases their processes or 
modes of commencing the suits were as 
follows : — 

In the Queen’s Bench. 

By original :-r- 

Original writ adapted to the action. 


By bill 

Attachment of pri- 
vilege . 

(2) Bill of Middlesex 


(4) Bill and summons. 

In the Con^mon Pleas. 

By original : — 

(1) Original writ adapted to the action. 

(2) Original writ quare clausum fregit, 

fo\ • ( (1) Bailable. 

(3) Conunon capias ■{ j 

By bill : — 

(1/ Attachment of privilege. 

(2) Bill and summons. 

In the Exchequer of Pleas. 

(1) Venire ad respondendum. 

(2) Subpoena ad respondemlum. 

(3) Quo minus capias. 

(4) Venire of privilege. 

(5) Capias of privilege. 

(6) Bill and summons. 

Isf Com.^Law Rep. 74. 

The process now for the commencement of 
all personal actions is the salne in all the courts, 
and is called a writ of. summons. The three 
real actions are commenced by original. The 
mixed action of ejectment by writ of ejectment. 

The ordinary process, in Chancery suits, is 
service of a copy of the bill or claim, with an 
endorsed citation, which requires the defendant 
to appear on a cciiain day. In the case of pri- 
vilege of peerage, a letter-missive, requesting 
the defendant to a])pear, is first obtained and 
served, and on his default, service of a copy of 
the bill in the ordinary way. 

The mode of commencing an ecclesiastical suit, 
and bringing the parties before the "Iburt, is> 
by jwoccss, called a citation or summons, con- 
taining the name of the judge, the plaintiff and 
defendant, the cause of eomplainf, and the time 
and place of appearanSs. This citation, in ordi- 
nary cases, is obtained as a matter of course, 
from the registry of the court, and under its. 
seal ; but in special cases the facts are alleged 
in what is called an act of court, and upon those 
fiicts the judge or his surrogate decrees the 
party to be cited ; to which, in certain cases, is 
added an intimation ; and if the party do not 
appear, or appearing, do not show cause to the 
contrary, the prayer of the plaintiff sot forth in 
the decree will be granted. 

Some suits in the Court of Probate, and all 
suits in the Court for Divorce and MatriiUonial 
Causes, are commenced by citation. 

In criminal causes, if the offender be not 
in custody before in^ctment, the process for 


(3) Latitat 



I" (1) Withacefiam, 

or bailable. 
(2) Not bailable. 

(1) Bailable. 

(2) Not bailable. 

(1) Bailable. 

(2) Not bailable. 
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treason, felony, or misdemeanor, isca/>j’«stobring 
him before the court. But in misdemeanors it 
is also the practice, upon an indictment found 
during the sessions or assizes, to issue a bench- 
warrant^ signed by a judge or two justices of 
the peace, to apfU'cliend the offender. 

Processum continuando, a writ for the con- 
tinuance of process after the death of the chief 
justice or other justices in the commission of 
oyer and terminer. — Reg. Orig. 128. 

Processus demvatur a procedendo^ aboriginali 
ad finem. — (Process is derived from procedendo^ 
proceeding from the beginning to the end.) 

Processus legis est gravis vexatio ; execntio 
legis coronal opus. — Co. Litt. 289. — (The pro- 
cess of law is a heavy vexation ; the execution 
of the law crowns the labor.) 

Proohein amy \_proximus amicus^ Lat.^, the 
next^riend or next of kin to a child in his non- 
age, who in that respect is allowed to deal for 
the infant in the management of his affairs ; as 
to be his guardian if he hold land in socage, 
and in the redress of any wrong done to him. 
See Next Friend. 

Prochein avoidance, a power to present a 
minister to a church when it shall next become 
void. 

Proohronism j^fr. Trpdxpovoc, Gk., anterior], 
an error in chronology ; a dating a thing before 
it happened. 

Proclamation, publication by authority ; a 
notice public. As to royal proclamations, see 
1 Edtv. VI. c. 12. Proclamation is used par- 
ticularly in the beginning or calling of a court, 
and at the discharge or adjourning thereof, for 
the attendance of persons and despatch of 
business. 

The writ of proclamation in outlawry is abo- 
li.shed. 

Proclamation of rebellion, a writ whereby 
a man not appearing on his subpcena^ or an at- 
tachment in Chancery, is deputed and declared 
a rebel ft he render not himself by the day as- 
signed. It is abolished. See Consol. Ord. 1860, 
XXX., r. 5. 

Proclamation of recusants, a proceeding 
whereby such persons were formerly convicted 
on their non-appearance at the assizes. — 29 
Eliz. c. 6 ; 3 Jac. I. c. 4. 

Proclamations, Fine with. To render a fine 
more universally public and less liable to be 
levied by fraud or covin, it was directed by 4 
Hen. VII. c. 24 (in confirmation of a previous 
statute), that a fine after engro8.sing should be 
openly and solemnly read and proclaimed in 
court (during which all pleas should cease) six- 
teen times, viz. four times in the term in which 
it was made, and four times in each of the three 
succeeding terms, which was reduced to once 
in each term by 31 Eliz. c. 2, and these pro- 
clamationMere endorsed on the record. Abo- 
liahed 4 Wm. IV. c. 74. 


Inoclamator, an officer of the Court of 
Common Pleas. 

Pro confesso, where a bill is filed in Chancery, 
to which the defendant does not answer, the 
matter contained in the bill shall be taken as if 
it were confessed by defendant. See Confesso, 
Bill taken 

Pfoconsules, justices in eyre. — Cowel. 

Proctor [fr. procurator, Lat.], a manager of 
another person’s affiiirs ; also, a species of con- 
stable in our universities. 

Proctors in the Ecclesiastical and Admiralty 
courts discharge duties similar to those of soli- 
citors and attornies in other courts. In order 
to entitle a person to be admitted a proctor to 
practise in the. Court of Arches, it is required 
that he sliall have served a clerkship of seven 
years, under articles, with one of the thirty- 
four senior proctors, who must be of five years’ 
standing, and who, by the rules of the court, is 
prohibited from hiking a second clerk imtil the 
first shall have served five years, except in the 
event of the death of a proctor to whom a clerk 
may have been articled before the completion 
of his clerkship. In this case any other of the 
thirty-four senior proctors may take such clerk 
for the remainder of the term, although he him- 
self may at the same time have a clerk of less 
than five years’ standing. Before a clerk is per- 
mitted to be articled, he is required to produce 
a certificate of his having made reasonable 
progress in classical education. 

When the term of seven years is completed, 
the party is admitted a notary by a faculty from 
the Archbishop of Canterbury ; a petition is 
then presented to his grace, accompanied by a 
certificate, signed by three advocates and three 
proctors, that the party applying to be admitted 
has served as articled clerk to a proctor of the 
^urt for the full term of seven years. If this 
certificate be approved, the archbishop issues 
his fiat, and a commission is directed to the 
Dean of the Arches, by whom the party is 
admitted, under the title of a supernimicrary, 
with similar ceremonies to those observed on 
the admission of an advocate. They appear in 
court in black stuff gowns. From the juris- 
diction of the ecclesiastical courts having been 
mainly abolished, the 20 & 21 Viet. c. 77, 
ss. 43, 105, & 106, and c. 85, s. 69, award 
them compensation, and admit them to practise, 
not only in the Probate and Divorce Courts, 
but also in the Courts of Equity and Common 
Law. See 21 & 22 Viet. c. 95, s. 9, and 
c. 108, B. 13. 

Proctors of the clergy, they who arc chosen 
and appointed to appear for cathedral or other 
collegiate churches ; as also for tlie common 
clergy of every diocese, to sit in the convocation- 
house in the time of Parliament. 

Proonration, an agency, the administration 
of the business of another ; also money which 
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parisli-priests pay yearly to the biuliop or arch- 
deacon, ratione visitationis ; these arc also called 
proxies^ and it is said that there are three sorts 
— ratione visitationis^ consuetudiniSf et pacti . — 
Ilardr. 180. 

Bills of exchange may bo drawn, accepted, 
or endorsed by procuration, i. 4 ^. by an agent 
who has an authority for such a purposA 

Procuration fee, a sum ^f money or com- 
mission taken by scriveners on clFecting loans 
of money. 

A solicitor for a mortgagee may now take 
any amount of procuration money on a loan by 
way of mortgage, the 12 Anne, st. 2, c. IG, 
s. 2 , limiting it to 5 s. in the pound, being abo- 
lished by 17 & 18 Viet. c. 90. 

Procuratio est exkibitio sumptuufif, necessarto- 
ivtm facta prcelatis^ (jui diweeses peragrandoj 
ccclesias siibjectas visitant. — Dav. 1. — (Pro- 
curation is the providing necessaries for the 
bishops, who, in travelling through their dio- 
ceses, visit the churches subject to them.) 

Procurationem adversus nulla estprcescriptio. 
Dav. 6 . — (There is no prescrijjtion against pro- 
curation.) 

Procurator, one who has a charge committed 
to him by any person ; an agent. 

Procurator Fiscal, the public prosecutor in 
Scotland, who institutes tlie preliminary in- 
quiry into crime within his district, and acta 
generally under the instructions of the Lord 
Advocate. 

Procuratores ecclesise parochialis, church- 
wardens. — Paroch. Antiq. 562. 

Procuratorium, tlie instrument by which 
any person or community constituted or dele- 
gated their proctor to represent them in any 
court or cause. 

Procuratory of resignation, a proceeding in 
the law of Scotland, by which a vassjil autho- 
rises the fee to be returned to his .superior, 
cither to remain the property of the superior, 
in which case it is sfiid to be a resignation ad 
remanentiamj or for the purpose of the superior’s 
giving out the fee to a new vassal or to the 
former vassal and a new series of heirs, which 
is termed a resignation in favor. It is analo- 
gous to the surrender of copyholds in Eng- 
land. 

Prodes homines, the barons of the realm. 

Prodition, treason, treachery.* 

Proditor, a traitor. Obsolete. 

Proditori^ (treasonably). 

Production, the creation of objects which 
constitute wealth. The requisites of produc- 
tion are labor, capital, and the materials and 
motive forces afforded by nature. Of these, 
labor, and the raw material of the globe, are 
primary and indispensable. Natural motive 
powers may be called in to the assistance of 
labor, and are .a help, but not an essential, of 
production. The remaining requisite, capital, 
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* 

is itself tlie product of labor; its instrumenta- 
lity in production is therefore, in reality, that 
of labor in an indirect shape .-— 1 MilCs Pol. 
Eco. 124. 

Pro eo quo (for this that). 

Pro falso clamore suo, a nominal amerce- 
ment of a plaintiff for his false claim^ which used 
to be inserted in a judgment for the defendant. 
Obsolete. ♦ 

Profaneness, irreverenoe of what is sacred. 

Profer [fr. proferer^ Fr.[|, to pi*oduce; an 
offer or endeavor to proceed in an action ; also, 
the time appointed for the accounts of officers 
in the Exchequer, which was twice a year.— 
3 & 4 Wm. IV. c. 99, s. 2. 

Profert in curid (he produces in court), where 
either jiarty alleged any deed, he was generally 
obliged, by a rule of pleading, to make profert 
of such deed ; tliat is, to produce it in court 
simultaneously with the pleading in which it 
was alleged. This, in the days of oral pleading, 
was of course an actual production in court. 
Since then, it consisted of a formal allegation 
that he showed the deed in court, it being, in 
fact, retained in his own custody. — Step. Plead. 
72. See Oyer. Abolislied by C. L. P. A. 1852, 
s. 55. 

Profession, calling, vocation, known employ- 
ment ; divinity, physic, an^ law arc called the 
learned professions. 

Profit and Loss, the gain or loss arising from 
goods bought or sold, the former of which, in 
book-keeping, is placed on the creditor’s side, 
the latter on the debtor’s side. Net profit is 
the gain made by scUijig goods at a price beyond 
what they cost the seller, and beyond all costs 
and charges. 

Profits, the advantages which land yields in 
the shape of rent, issues, or other emoluments ; 
also gains, pecuniary advantage, from whatever 
source derived. 

Profits mesne. See Mesne profits. 

Prohibetur ne quis facial in suo quod nocere 
possit alieno : et sic utere tuo ut alienum non 
Icedas . — 9 Co. 59. — (It is prohibited for any to 
do that on his own property wiiich may injure 
another’s ; and so use your own, that you do 
not hurt another’s.) 

Prohibition, a writ to forbid any court to 
proceed in any cause there depending, on the 
suggestion that the cognizance thereof belongs 
not to such court. It is a remedy provided by 
the common law against the encroachment of 
jurisdiction. 

This writ issues not only out of the Queen’s 
Bench, but also out of the Courts of Chancery, 
Exchequer, and Common Pleas, to any inferior 
court of common law, or the courts of the 
counties palatine, to the county courts or courts 
baron, or to the courts Christian or ecclesias- 
tical, the university courts, or the Court of 
Admiralty, when they concern themselves 
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with any matter not within their jurisdiction, 
or where they transgress the bounds pre- 
scribed to them by tlie laws of England. If 
either the judge or a party proceed after 
such prohibition, an attachment may be had 
against them for contempt, at the discretion 
of the court that awarded it ; and an action 
for damages will lie against them, by the 
party injured. It is doublful whether a pro- 
hibition will lie to» tlie Court for Divorce 
and Matrimonial Causes. See Forster v. 
Forster and Berridge . — 8 Law Times^ 661. 

The proceedings to obtain this writ are the 
following : — 

The party aggrieved* in the court below, ap- 
plies to the superior court, setting forth the 
nature and cause of his complaint, in being 
drawn ad aliud exameUy by a juri.«diction or 
manner of process disallowed by the laws of 
tho kingdom. This used formerly to be done 
by filing, as of record, what was called a sug- 
gestion, containing a formal statement of the 
facts ; but now by 1 Wm. IV. c. 21, it is pro- 
vided, that it shall not be necessary to file any 
suggestion, but that an application for this writ 
may be made hy affidavits only, that is, in the 
way of an ordinary motion, by a rule to show 
cause ; upon which, if the matter alleged ap- 
pear to the court to be sufficient, the writ 
immediately issues, cbmmanding the judge not 
to hold, and the party not to prosecute the 
plea. But sometimes the point may be too 
nice and doubtful to be decided merely upon 
a motion, and then for the more solemn deter- 
mination of the question, the party applying 
for the writ is directed by the court to declare 
in prohibition, that is, to deliver a declaration 
against the other, setting forth in a concise 
manner so much of the i)rocceding in the court 
below as may be necessary to show the ground 
of the application, praying that a writ may 
issue ; and this used formerly to be connected 
with an allegation, that the party sued on 
behalf of the Crown, as well as of himself, and 
of a supposition or fiction (which was not 
traversable), that the defendant had proceeded 
in the suit below, notwithstanding a writ of 
prohibition. But by the statute just quoted, 
the use of these forms is now expressly abo- 
lished ; and it is provided, that to this declara- 
tion the party defendant may demur, or plead 
such matters by way of traverse or otherwise 
as may be proper to show that the writ ought 
not to issue, and conclude by praying that such 
writ may not issue ; and judgment shall be 
given that the writ do or do not issue, as jus- 
tice may require ; and the party in whose 
favor judgment sl^ be given, whether on 
nonsuit, verdict, demurrer, or otherwise, shall 
be entitled to the costs attending the application 
and subsequtot proceedings, and have judg- 
ment to recpi^ the same ; and in case a verdict 


shall be given for the party plaintiff in such 
declaration, it shall be lawful for the jury to 
assess damages, for which judgment shall also 
be given; but such assessment shall not be 
necessary to entitle the plaintiff to costs. As 
to procedendo to a county court, see 19 & 20 
Viet. c. 108, 88. 40-42, 44.— -4 Step. Com. 10. 

Pro&ihitio de vasto, directa pira, a judi- 
cial writ wdiich |ped to be addressed to a 
tenant prohibiting him from waste, pending 
suit. — Reg. Jud. 21 ; Moor^ 917. 

Pro indiviso {as undivided)^ the possession 
or occupation of lands or tenements belonging 
to two or more persons, whereof none knows 
his several portion ; as coparceners before par- 
tition. 

Projet, tlge draft of a proposed treaty or 
convention. 

Pro IflBsione fldei. See LiEsioNE fidei. 

Prolem ante matirimonium natam, ita ut jiosty 
legitimamy lex civilis et succedere facit in hcere- 
ditate pdrentum ; sedprolemy quam matrimoniiim 
non parity sucxedere non sinit lex Anglorum . — 
Fort. c. 39. — (The civil law permits both the 
offspring bom before, and the offspring born 
after marriage, to be the heirs of their parents; 
but the law of the English does not suffer the 
offspring not produced by the marriage to 
succeed.) 

Proles, progeny. 

Proletarius, a person who had no property 
to be taxed, but paid a tax only on account of 
his children. — Civ. Law. 

Prolicide [fr. proleSy Lat., offspring, and 
cwdOy to killj, the destruction of human off- 
spring, It h either foeticide or infanticide, 
which sec. — Dungl. 

Prolixity, an unnecessary, superfluous, or 
impertinent statement. 

Prolocutor, the foreman ; the speaker of a 
convocation. 

Prolocutor of the Convocation House, an 

officer chosen by ecclesiastical persons publicly 
assembled in convocation by virtue of the so- 
vereign’s writ ; at every Parliament there are 
two prolocutors, one of the upper house of 
convocation, the other of the lower house, tho 
latter of whom is chosen by the lower house, 
and presented to the bishops of the upper 
hou.se as their prolocutor y that is, the person by 
whom the lower house of convocation intends 
to deliver its resolutions to the upper house, 
and have its own house especially ordered and 
governed ; his office is to cause the clerk to 
call the names of such as are of that house, 
when he sees cause, to read all things pro- 
pounded, gather sufltrages, &c. 

Prolytac, students of the civil law during 
the fiflh and last year of their studies, 

Promatertera, a great maternal aunt ; the 
sister of one’s gremdmother. 

Promatertera magna, a great great aunt. 
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Promise, a voluntary engagement for the 
J^rformance or non-performance of some par- 
ticular thing, which may be made cither by 
deed, or without deed, when it is said to be by 
parol ; promise is usually applied when the 
engagement is by parol only, for a promise by 
deed is technically called a covenant. See 
Contract. • 

Promissee, one to whom a promise has been 
made. # 

Promissor, one who makes a promise. 

Promissory note, a written engagement by 
one person to pay another therein named, 
absolutely and unconditionally, a certain sum 
of money at a time specified therein. It is 
generally negotiable by being made payable to 
order or to the bearer, for it is rarely made 
payable only to a particular person named 
therein. The person who makes the note is 
called the maker, and the person to whom it 
is payable is called the payee ; when it is nego- 
tiated by the indorsement of the payee, he is 
called the indorser, and the person to whom the 
note is transferred is the indorsee. — Story on 
Prom. Notes, 1 ; Chitty on Bills. 

Promoter, one who in popular and penal 
actions prosecutes offenders in his own name 
and that of the Queen, and is entitled to part 
of the fines and penalties lor so doing. 

These, among the Romans, were called qua- 
druplatores or clelatores ; in English also, in- 
formers. 

Sir Thomas Smith observes, that promoters 
belong chiefiy to the Exchequer and Queen’s 
Bench. My Lord Coke calls them tuvpidum 
hominum genus . — 5 Inst. 191. 

Promulgation, publication; open exhibition. 

Promutuum, a quasi contract, by which he 
who receives a certain sum of money, or a 
certain quantity of fungible things, delivered 
to him through mistake, contracts the obliga- 
tion of restoring as much. 

It resembles the contract of mutuum. (1) 
That in both a sum of money or some fungible 
things are required. (2) That in both there 
must be a transfer of the property in the thing. 
(3) That in both there must be returned the 
same amount or quantity of the thing received. 
Civ. Law. 

Pronepos, a great grandson. 

Pronotary, first notary. 

Pronurus, the wife of a great grandson. 

Proof, evidence, testimony, convincing token, 
means of conviction. 

Bracton says, there is prohatio duplex by 
witnesses vivd voce, and prohatio mortua by 
deeds, "writings, &c. See Evidence. 

As to the proof of colonial acts of state and 
legal proceedings, see 14 & 15 Viet. c.d9, s. 7. 

Pro partibus liberandis, an ancient writ 
for partition of lands between coheirs. — Beg. 
Orig. 316. 
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Propatmus magnus, a great great uncle. 

Proper feuds, the original and genuine feuds 
held by pure military service. 

Property, the highest right a man can have 
to anything, being used for that right which 
one has to lands or tenements, goods or 
chattels, which does not depend on another’s 
courtesy. 

Property is of three sorts ; absolute, quali- 
fied and possessory. 

Property in realty is acquired by entry, 
conveyance, descent, or devise ; and in person- 
alty, by many ways, but most usually by gift, 
bequest, or bargain and sale. 

Property qualification, for members of 
Parliament, abolished by 21 & 22 Viet. 26. 

Property-tax Acts. Sec Income-tax Acts. 

Prophecies. See False Prophecies. 

Propinqui et consanguinei, the nearest of 
kin to a deceased person. 

Propinquior excludit propinquum ; propin- 
quus remotum ; et remotus remotiorem. — Go. 
Litt. 10. — (lie who is nearer excludes him 
who is near ; he who is near, him who is 
remote ; he who is remote, him who is re- 
moter.) 

Propinquity, kindred, parentage. 

Proponent, the propounder of a thing.-— 

Eccl. Law. 

Proportum, intent or ’meaning. — Cowel. 

Proposal, a statement in writing of some 
special matter submitted to the consideration 
of a chief clerk in the Court of Chancery, 
pursuant to an order made upon an application 
ex parte, or a decretal order of the court. It 
is either for maintenance of an infant, appoint- 
ment of a guardian, placing a ward of the 
court at the university, or in the army, or 
apprentice to a trade ; ft>r the appointment of a 
receiver, the establishment of a charity, &c. 

Propositio indejinita mquipollet universali.—— 
(An indefinite proposition is equivalent to a 
general one.) 

Propositus, the person proposed ; the person 
firom whom a descent is traced. 

Pro possessore habetur qnH dolo injuridve 
desiit possidere. — Office of Exec. 166.— ^He is 
counted a possessor whose possession has been 
disturbed by fraud or injury.) 

Proprietary, he who has a property in any- 
thing. 

Proprietary chapels, those belonging to 
private persons who have purchased, or erected 
them with a view to profit or otherwise. 

Proprietas verborum est salus proprietcAum, 
Jenk^ Cent. 16.^ — (Propriety of words is the 
salvation of property.) 

Proprietate probandfi, de, a writ addressed 
to a ^eriff to try by an inquest in . whom 
certain property, previous to distre^, sub- 
sisted.— i^incA. L. 816. 

Proprietatea verborum ohservemdee aunt.— 
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Jenk. Cent. 136. — (The jiroprieties of words 
are to be observed.) 

Proprio vigore [Lat.] {by its own force). 

Propter jus sanguinis duplicatutn^ tarn ex 
parte patris quatn ex parte niatris^ dtcUur 
hceres propinquior sorory (quam frater de. alid 

uxore. — 'd Co. 41 (On account of the double 

right of blood, as well on the part of the father 
as the mother, tlie sister is called the next 
lieir, rather than the brother by another wife.) 
But see Canons of Inheritance. 

Pro querente [abbrev. pro quer.~\ {for the 
ptlaintiff). 

Pro rat^ {in proportion). 

Pro re nata {for the existing occasion). 

Prorogated jurisdiction, a power conferred 
by consent of the parties upon a judge who 
would not otherwise be coinj)etent. — Scotch 
Law. 

Prorogation, prolonging or putting off to 
anotlier day. 

A prorogation is the continuance of the 
Parliament from one session to another, as an 
adjournment is a continuation of the session 
from day to day. 

Prorogation never extends beyond eighty 
days, but fresh prorogations may bike place 
from time to time bpr proclamation. 

Prosecution, a proceeding either by way of 
indictment or inforaiation, in the criminal 
courts, in order to put an offender upon his 
trial. 

Prostemation [fr. prosterno, Lat.], act of 
casting down. 

Pro tanto {for so much). 

Protectio trahit subjectionemy el svbjcctio pro- 
tectioneni. — Co. Litt. 65. — (Protection begets 
subjection, subjection protection.) 

Protection, defence, shelter from evil, espe- 
cially from being arrested ; also, an immunity 
granted by the Crown to a certain person to 
be free from suits at law for a certain time, 
and for some reasonable cause ; it is a branch 
of tlie royal prerogative. It is now very rarely, 
if’ ever, resorted to. 

Protection Acts, 5 & 6 Viet. c. 116, and 
7 & 8 Viet. c. 96. ‘ 

Proteetionibus, de, the statute 33 Edw. I. 
stat. 1, allowing a challenge to be entered 
against a protection, &c. 

Protector of the Settlement, the person 
appointed by the Fines and Recoveries’ Act, 
in substitution of the old tenant to the prcecipSy 
whose concurrence in barring estates-tail in 
remainder is required in order to preserve, 
under certain modifications, the control of the 

A 

tenant for life over the remainder man. 

The protector is thus defined : — ‘ If, at the 
time when there shall be a tenant-in-tail of 
lands under a ^ttlement, there shall be sub- 
sisting in the same lands, or any of them under 
the same settlemmt^ any estate for years de- 


terminable on the dropping of a life or lives, 
or any greater estate {not being an estate for 
years)y prior to tlie estate- tail, then the owner 
of the prior estate, or the first of such prior 
estates (if more than one) then subsisting 
under the same settlement, or who would have 
been so if no absolute disposition thereof had 
been m!&de (the first of such prior estates, if 
more than one, being, for all the purposes of 
this Act, deemed t^lB prior estate), sliall be the 
protector of the settlement, so fer as regards the 
lands in which such prior estate shall be sub- 
sisting, and shall for all the purposes of this 
Act be deemed the owner of such prior estate, 
although the same may have been charged or 
incumbered either by the owner thereof or 
by the settlor, or otherwise howsoever; and 
although the whole of the rents and profits be 
exhausted or required for the payment of the 
charges and incumbrances of such prior estate, 
and although such prior estate may have been 
absolutely disjiosed of by the owner thereof, 
or by or in consequence of the bankruptcy 
or insolvency of such owner, or by any other 
act or defiiult of such owner.’ It is to be 
observed, that his prior estate must continue 
to subsist, for if it be merged, surrendered, 
or determined by forfeiture, it is presumed 
that he would cease to be the protector. The 
section then goes on to enact, ‘ that an estate 
by the courtesy, in respect to the estate-tail, or 
of any jirior estate created by the sa77ie settle- 
ment, shall be deemed a prior estate under 
the same settlement within the meaning of 
this clause ; and that an estate by way of re- 
sulting use or trust to or for the settlor, shall 
bo deemed an estate under the siune settlement 
within the Uicaning of this clause ’ (s. 22). 

* Where two or more persons sliall be owners 
of a prior estate under a settlement, the sole 
owner of which would, in respect thereof, have 
been the protector, each of such persons in 
respect of such undivided share as he could 
dispose of, shall, for all the purposes of this 
Act, be deemed the owner of a prior estate, and 
shall be the sole protector to the extent of such 
undivided share ’ (s. 23). Where the estate 
conferring the protectorship is limited to a 
married woman, the husband and wife are 
protectors as one owner, unless the estate be 
settled to her separate use, when she is sole 
protector (s. 24). 

‘ Where an estate shall bo limited by a settle- 
ment by way of confirmation, or where the 
settlement shall merely have the effect of re- 
storing an estate, in either of those cases, such 
estate, for the purposes of this Act, so far as 
regards the protector, shall be deemed a sub- 
sisting estate under such settlement ’ (s. 25) ; 
excepting a lease at a j*ent, in which case the 
lessee is not to be a protector (s. 26). 

No woman, in respect of her dower, and no 
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bare trustee, heir, executor, administrator, or 
assign, in respect to any estate taken by him 
as siichy shall be the protector, except he be a 
bare trustee under a settlement made before 
the passing of this Act, August 28th, 1838 
(ss, 27 & 31). A trustee, therefore, having 
the first immediate estate of freehold, will be 
the protector of a settlement made before 
August 28th, 1833. Where the owner of the 
prior estate is excluded b||F the 2()th and 27tli 
sections, tlien the person, if any, who, if such 
estate did not exist, would have been the pro- 
tector, shall be such protector (s. 28). 

Where, on or before Dccenil)er 31st, 1833, 
an estate under a settlement shall have been 
disposed of either absolutely or otherwise, and 
either for valuable consideration or not, the 
person who, in rtispect of such estate, would 
have been the jjcfrson to make a tenant to the 
pnecipe for suffering a common recovery of 
the lands entailed by such settlement, is, during 
the continuance of the estate, to be the pro- 
tector (.s. 29). Also, if any person having, on 
or before December 31st, 1833, disposed of a 
remainder or reversion in fee, would not under 
the general provisions of the Act, be the pro- 
tector, then the pei\son who would have been 
the person to make the tenant to the praecipe 
is, during the continuance of the estate which 
would have conferr<*d the right to make the 
tenant, declared to be the protector (a. 30). 

It will be necessiiry then, where it is in- 
tended to bar an entail created on or before 
Deccmlier 31st, 1833, to ascertain in whom 
the immediate freehold of the lands is vested, 
in the same way as it was required in order 
to determine who was the proper person for 
making a tenant to the pnvrApe in a recovery. 
The estate, under the 29th section, must be 
created by the sjitne instrument #111011 creates 
the estate-tail ; for instance, if land be con- 
veyed to A. for life, and aA;erwards a settle- 
ment of the reversion be made to B. in tail, 
and A. alienates his life estate to C. on or 
before December 31st, 1833, G. would not be 
the protector under this Act, though he would 
have been the person to make the tenant to 
the proecipe under the old law ; and this is 
one case in which the old tenant to the praicipe 
is not analogous to the protector of a settle- 
ment. If, however, the estate for life to A., 
and the estate-tail to B. were created by the 
same settlement, then C. would have been the 
protector. An instance of the operation of 
the 30th section may be whore A., a tenant 
for ninety-nine years determinable on his death, 
with remainder to B. for life, with remainder 
to C. in-tail, with remainder or reversion to 
the said A. in fee, should have aliened his 
remainder or reversion on or before December 
81st, 1833; in such case B. and his assigns 
would, during his (B.’s) life estate, be the pro- 


tector ; otherwise A. might have consented, as 
the protector in respect of his chattel interest, 
to the barring of his own remainder or re- 
version. Under the old law B. would have 
been the person to make the tenant to the 
prtpcipe, lie having the first estate of freehold. 

The 32nd section enables a settlor not only 
to appoint any persons in. esse, not ex- 
ceeding three (exclusive of aliens), whether 
taking an interest under the settlement or not, 
to the office of protector, but also by means 
of a ])o\ver of nominating to vacancies in- 
serted in the setdement, didy enrolled, as after- 
wards shown, to continue the protectorsliip in 
any persons in esse, not exceeding three, for 
the whole or any part of tlie period for which 
the office would have endured by force of the 
limitation. The person wbo, in rcsptjct of the 
prior estate, would ordiiuirily be the sole pro- 
tector, may be’ appointed one of the special 
jirotectors, and if so ajipointed, will, unless 
there be a direction to the contrary, continuo 
jirotcctor, after the death or resignation (by 
deed inrolled) of the rest until further appoint- 
ment. It must be observed that this power is 
one of substitution only, not authorizing the 
creation of a protectorship, where none would 
otherwise exist. 

The Act substitutes tlfe Lord Chancellor (or 
now the Lords JusLicef# of Appeal) in the place 
of a protector who shall be a lunatic ; and the 
Court of Chancery in the place of a protector 
who shall be convicted of treason or felony ; or 
of a protector, not being the owner of a prior 
estate, who shall be .an infant, or where it shall 
be uncertiiin whether he be living or dead. 
The Court of CliJincery is also substituted 
during the continuance of the prior estate 
Avhere the seltlor declares that the person who, 
as owner of a j)rior estate under such settle- 
ment, would be entitled to be protector, sliall 
not be such protector, and docs not appoint 
any protector in his stead. And also, in every 
other case where there shall be under a settle- 
ment, a prior estate sufficient to qualify a 
protector, aud there shall •happen to be no 
protector, the CWurt of Chancery, during the 
continuance of the prior estate, is to be the 
protector (s. 33). 

The powers of the protector are thus de- 
fined : — If, when any person, actual tenant-in- 
tail of lands under a settlement, but not 
entitled to the remainder or reversion in fee 
immediately expectant on the determination 
of his estate-tail, desires to dispose of the 
lands entailed, there be a protector, then his 
consent shall be requisite to enable such tenant 
to dispose of the entailed lands to the ftdl 
extent, but the tenant may, without such con- 
sent, dispose of the entailed land, which shall 
be good against all persons who claim from the 
tenant (s. 341. This. then, is equivalent to a 
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fine with proclamations, while To render the 
assurance of equal efficacy with a recoveiy, 
the consent of the protector, if any, must be 
obtained. Another difference between the old 
tenant to the prcecipe and the new protector 
of the settlement is, that the former was a 
conveying^ the latter a mere consenting party, 
imless his estate is intended to be passed, 
when, of course, he must be also a conveying 
party. 

Where an estate-tail shall have been con- 
verted into a base fee, in such case, so long as 
there shall be a protector of the settlement by 
which the estate-tail was created, his consent 
shall be requisite to enable the person who 
would have been tenant of the estate-tail if 
the stime had not been barred, to exercise as 
to the lands in respect of which there shall be 
such protection, the power of disposition here- 
inbefore contained (s. 35). 

The discretion of the protector in giving his 
consent is declared absolute in every case ; his 
oifice is not fiduciary, nor is his conduct im- 
peachable, or examinable in equity; the rule 
in relation to transactions between the donee 
of a power, and any object of the power in 
whose favor the same may be exercised, not 
being applicable to protectors ; he may, there- 
fore, make what bargain he pleases with the 
tenant-in-tail, but an Agreement with the re* 
mainder-man or reversioner, or any other 
person to withhold his consent, would be void 
(ss. 36, 37). 

If a voidable estate be created by a tenant- 
in-tail in favor of a purchaser for valuable 
consideration, and the tenant-in-tail afterwards 
make a disposition of the lands, under this 
Act, by any assurance other than a lease not 
reriuiring enrolment^ such disposition, whatever 
its object or extent, shall (if made with the 
consent of the protector, if any) confirm such 
voidable estate against all persons except a 
purchaser, without notice of such voidable 
e.state, and the persons claiming under him. 
But should the protector, if any, not consent, 
and the voidable •estate cannot be confirmed 
to the full extent without such consent, then 
tlie same shall be confirmed, so far as the 
tenant- in-tail could confirm such estate, under 
this Act, without such consent (s. 38). When- 
ever a person entitled to a base-fee shall 
become entitled to the immediate reversion or 
remainder, the base-fee shall not merge, but 
shall be ipso facto enlarged into as great an 
estate as the tenant-in-tail, with protector’s 
consent, if any, might have created if the re- 
mainder or reversion had been vested in 
another person (s. 39). 

This last section gets rid of a prejudice to 
title, for when the base-fee merged in the re- 
mainder or reversion, the charges and estates 
made and crated by the pe^ns through 


whom the remainder or reversion was derived, 
were let in, and this rendered it necessary to make 
out the tenant-in-tail’s title to the reversion 
or remainder, which was frequently attended 
with great difficulty and expense, all which is 
now obviated by preserving base-fees from 
merger and enlarging them. 

Let uS mark the main differences between 
the old and the new systems, as to their effect 
upon the tenant-in-tail. The power of a 
tenant-in -tail is precisely the same under the 
new law, with the protector’s consent, as it 
was under the old law, with the concurrence 
of the tenant to the prcecipe : viz. the acquire- 
ment of a new fee-simple, discharged from the 
estate-tail, and all posterior limitations. 

The fine with proclamations of a tenant-in- 
tail in possession, remainder, or reversion, to 
another in fee, barred the issuc-in-tail abso- 
lutely, and acquired a fee-simple, defeasible 
only by the remainder-man or the reversioner, 
who had a mere right of action (that was only 
de.scendible), which, being released to the 
tenant-in-tail, ho acquired the absolute fee- 
simple, the right being extinguished ; if, how- 
ever, the tenant-in-tail was in remainder, the 
fine then acquired a base fee, determinable on 
the failure of the issue-in-tail, but the remainder 
or reversion subsisted as an estate expectant on 
the determination of the base-fee ; but if the 
remainder or reversion became vested in the 
tenant-in-tail, the base-fee merged in it, and 
produced an absolute fee-simple ; and this was 
the result when the tenant-in-tail, whether in 
possession or not, had the remainder or rever- 
sion in fee vested in himself. But, under the 
new law, where a tenant-in-tail, whether in 
possession or not, with remainder or reversion 
in fee over, makes an assurance, without the 
protector’s clhscnt, if any, it bars the issue-iu- 
tail, and acquires a ba.se fee determinable on 
failure of such issue, but, instead of divesting 
the remainder or reversion, and turning it to a 
right of action, it sub.sists as an estate expectant 
on the determination of the base-fee, and both 
alienable and devisable. And if the remainder 
or reversion become vested in the tenant-in-tail, 
tlie base-fee does not merge in it, as Tinder the 
old law, but it is enlarged into an absolute fee- 
simple, and this will be the result where the 
remainder or reversion in fee is vested in the 
tenant-in-tail, whether in possession or not. 
See Tail. 

Protest^ a solemn declaration of opinion, 
generally of dissent. Also, a notification written 
by a notary upon a foreign bill of exchange 
of non-acceptance or non-payment, notice 
of which must be sent the same day to the 
drawer and indorsers, with a copy of the bill, 
if they are abroad, but merely a notice is suffi- 
cient, if they are in England. All protests 
made in England must be on a stamp, other- 
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vise they cannot be given in evidence. — 55 
Geo. III. c. 184 ; 2 & 8 Wm. IV. c. 98. 

In the case of foreign bills of exchange, when 
the drawee cannot be found, or refuses to accept, 
it is usual for some friend of the drawer or 
endorser, after tlie bill has been protested for 
non-acceptance, to accept the bill for the honor 
of his friends, parties to the bill ; but h® should 
be cautious and make every inquiry, since, in 
case of forgery or other vital defect in the bill, 
he cannot come upon any of the parties to it. — 
10 Ji. and C. 4. No such rule is applicable to 
promissory notes. 

The following is the form of protest for non- 
payment : — 

‘ On this day, the first of January, in the 
year of our Lord one thousand eight hundred 
and forty-eight, at the request of A. B., bearer 
of the original bill of exchange, whereof a true 
copy is on the other side written, I., Y. Z., 
of London, notary jmblic, by royal authority 
duly admitted and sworn, did exhibit the said 
bill.’ 

\_Here the presentment is stated, and to whom 
made^ and the reason^ if assigned^ for non- 
payment.'] 

‘ Wherefore I, the said notary, at the request 
aforesaid, have protested, and by these presents 
do solemnly protest as well against the drawer, 
acceptor, and indorsers of the said bill of ex- 
change, as against all others whom it may 
concern, for exchange, re-exchange, and all 
costs, charges, damages, and interest suffered 
and to be suffered, for want of payment of the 
said original bill. Thus done and protested in 
London aforesaid, in the presence of E. F.’ 

\_The expenses of noting and protest are then 
suhscidbed.] 

Each peer has a right, wlien he disapproves 
of the vote of the majority of the House 
of Lords, to enter his dissent on the jour- 
nals of the house, with his reasons for such 
dissent, which is usually styled his protest. 

Also, a writing atte.sted by a justice of the 
peace or consul, drawn up by a master of a 
ship, stating the circumstances under which any 
injury has happened to the ship, and showing 
that such injury was not occasioned by his 
misconduct or neglect. 

Frotestando, a word made use of to avoid 
double pleading in actions; it prevents the 
party that makes it from being concluded by 
the plea he is about to make, that issue cannot 
be joined upon it; and it is also a form of 
pleading, where one will not directly affirm or 
deny anything alleged by another or himself. 
But by rule of court, Hil. 4 Wm. IV. * no pro- 
testation shall hereafter be made in any plead- 
ings, but either party shall be entitled to the 
same advantage in that or other actions, as 
if a protestation had been made.’— 1 Chit, PI. 
646. 


As to protection in equity pleadings, see 
Storfs Eq. Plead. 669. 

Protestants, those who adhered to the doc- 
trine of Luther; so called, because, in 1529, 
they protested against a decree of the Emperor 
Charles V. and of the diet of Spires, an(l de- 
clared that they appealed to a general council. 
I'he name is now applied indiscriminately to 
all the sects, of w'hatever denomination, who 
have seceded from the Church of Rome.-^ — 
Enotfc. Land. 

Protestation. See Prot^estando. 

Prothonotaries, officers in the Courts of 
Common Pleas and Exchequer, who were 
superseded by the masters. — 7 IVin. IV. and 
1 Viet. c. 30. 

Protocol [fr. TpGtroQf Gk., and icdXAiyJ, the 
original copy of any writing. . 

An original is styled the protocol or scriptura 
matrix. — Encyc. Land. 

* Tlie tertn is usually applied to writings of a 
dij»lomatic character. 

Frotutor, a quasi tutor. — Civil Law. 

Front patet per recordnm {even as it appears 
hy the recordy The omission of the words ^ per 
recordnm ’ is but form, and so it was twice 
adjudged, viz. in Ilancocke v. Prowd, and 
Clegatv. Banbury^ 2 Sid, 16 ; 1 Saund. 337 5, 
c (4). Rendered uimeces^ry by 14 & 15 Viet, 
c. 100, 8. 24. 

Prover, an approver. 

Provident and Industrial Societies. The 

law relating to these is consolidated and amended 
by 25 & 26 Viet. c. 87, which repealed the 
previous Acts, 15 & 16 Viet. c.'Sl; 17 & 18 
Viet. c. 25 ; 18 & 19 Viet. c. 63 ; and 19 & 20 
Viet. c. 40. 

Province, the district over which the juris- 
diction of an archbishop extends; a county; 
an out-lying country governed by a deputy or 
lieutenant. 

Provincial constitutions, the decrees of 
provincial synods held under divers archbishops 
of Canterbury, from Stephen Lahgton, in the 
reign of Henry HI., to Henry Chichele, in the 
reign of Henry V., and adqpted also by the 
province of York "in the reign of Henry VI.—- 
Lynd. Provinciate. 

Provincial courts, the several archiepiscopal 
courts in the two ecclesiastical provinces of 
England. 

Provinoiale, a work on ecclesiastical law, by 
William Lyndwode, official principal to Arch- 
bishop Chicheley in the reign of Edward IV. 
The learned canonist has here digested, under 
heads, the substance of almost every constitu- 
tion made in synods of the province of Qanter- 
bury, from the time of Stephen Langton dow.n 
to Archbishop Chicheley. The method he ]^s 
taken is that of the decretals of Pope Gregory 
IX., so justly esteemed the most ^stematic and 
valuable part of the canon law. To this digest 
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he has added a very copious and minute com- 
ment, replete with every illustration that could 
be furnished from an intimate acquaintance 
with the writings of foreign canonists, and a 
long experience in our own ecclesiastical courts. 
The comprehensiveness of this, as well as the 
merit of its execution, has contributed to place 
Lyndwode much above his predecessor, John 
cle Alhona^ who had led the way in this walk 
of study, by his gloss on the Icgatine constitu- 
tions of Otto and Ottoboni ; with this distinction 
in favour of Lyndwode, these two writers have 
obtained great authority with posterity ; they 
arc regjirded, both in the spiritual and temporal 
courts, as containing undeniable evidence of 
the practice and law of their respective periods ; 
and as they were instrumental in fixing both 
in afler-times, their works arc considered as 
the depositories of the common law of the 
church and of the ecclesiastical courts .— 54 
Reeves^ c. xxv., p. 117. • 

Proving a will in Chancery. Where lands 
are devised by will aw'ay Irom the heir, the 
devisee, in order to perpetuate the testimony 
of the witnesses to such will, exhibits a bill in 
Chancery against the heir, and sets forth the 
will verbatim therein, suggesting that the heir 
is induced to dispute its validity ; and then, 
the defendant having answ’ered, they proceed 
to issue as in other cwises, and examine the 
witnesses to the will ; after which the cause is 
at an end, without proceeding to any decree, 
no relief being prayed by the bill ; but the heir 
is entitled to his costs, even though he contests 
the will.— ;3 Bt. Com. 450. 

Provisional assignees, those wlio -were for- 
merly appointed under fiats in bankruptcy in 
the country to take charge of bankrupts’ estates, 
&c., until the creditors’ assign eeswei'c appointed. 
They are now superseded by the oHicial as- 
signees. 

Provisional committee, a committee ap- 
pointed for a temporary occasion. 

Provisiones, those Acts of Parliament which 
were passed to curb the arbitrary power of the 
Crown. ^ 

Proviso, stipulation, cantion, a condition in- 
serted in any deed, on the performance whereof 
the Viilidity of the deed depends. 

The terms proviso and condition are .synony- 
mous, and signify some quality annexed to a 
real estate by virtue of which it may be defeated, 
enlarged, or created upon an uncertain event. 
Such qualities annexed to personal contracts 
and agreements are generally called conditions. 
A proviso or condition differs from a covenant 
in this, that the former is in the words of, and 
binding upon, both parties, whereas the latter 
is in the words of the grantor only. It-isarule 
in provisoes, that where a proviso is that the 
lessee shall perform or not perform a thing, and 
no penalty^ is annea^^ to it, that is a condition, 


otherwise it would be void ; but if a penalty 
be annexed, it is a covenant.— Land, 
and Ten. 103, 268. 

Proviso est providers preesentia et futura non 
praterita. — 2 Co. 72. — (A proviso is to provide 
for the present or future, not tlie past.) 

Proviso, Trial by. In all cases where the 
plaintifr,«after issue joined, does not proceed to 
trial, where, by the course and practice of the 
court, he ought to have done so, the defendant 
may, if he wish, have the action tried by pro- 
viso; that is, he may give the plaintiff notice 
of trial, make up the Nisi Prius record, carry 
it down and enter it and proceed to the trial as 
in ordinary cases as if he were proceeding as 
plaintiff. This, however, can be done only in 
cases where the plaintiff has been guilty of somo 
laches or default after issue joined, except in 
replevin, prohibition, quare impedit^ and error 
in flirct : in which cases both parties being 
plaintiffs, the defendant may make np the Nisi 
Prius record, and thereupon proceed to trial, 
although no laches or default be imputable to 
the plaintiff. The court have also allowed a 
defendant to carry down the record of an issue 
directed by the Court of Chancery to trial by 
proviso, upon its beitjg suggested to them that 
the plaintiff wished to delay the cau.se. By 
rule 42 H. T. 1853, ‘no trial by proviso shall 
be allowed in the same term in which the 
default of flic plaintiff has been made, and no 
rule for a trial by proviso shall bo necessfiry.’ 
By C. L. 1’. A. 1852, s. 110, nothing herein 
contained shall affect the right of a defendant 
to take down a cause for ti’ial after default by 
the plaintiff topi’oceed to trial, according to the 
course and practice of the court ; and if records 
are entered for trial both by the plaintiff and 
the defendant, the dcfendant’.s n^cord shall bo 
treated as standing next in order after the 
pljii 11 tiffs record in tlie list of causes, and the 
trial of tlie cause shall take place accordingly. 
A defendant seldom tries by j)roviso, as the 
better course is to tak6 proceedings under 
C. L. P. A. 1852, s. 101. — 2 Chit. Arch. Prac. 
by Pren. 1471). 

Provisor, a purveyor ; one who sued to tho 
court of Romo for a provision. 

Frovisors, Statutes against^ 25 Edw. ITT. 
St. 6 ; 27 Edw. TIT. »t. 1, c. 3 ; 38 Edw. III. 
st. 1, c. 4, and st. 2, cc. 1, 2, 3, 4. — 2 ReeveSy 

р. 386. 

Provost, the principal magistrate of a royal 
borough in Scotland ; a governing officer of an 
university or college. 

Provost-Marshal, an officer of the royal 
navy, who had the charge of prisoners taken at 
sea, and sometimes also on land. — 13 Car. II. 

с. 9. 

Proxies, annual payments made by the pa- 
rochial clergy to tho bishop, &c., on visitation. 

Proxineta, a kind of b|Dker or agent. 
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All contracts and agreernents respecting inar- 
riage (commonly called marriage- brokage-con- 
tracts), by which a party engages to give 
another a compensation, if he wdll negotiate an 
advantageous marriage for him, are void, as 
being injurious to or subversive of the public 
interest. 'But the civil law does not seem to 
have held contracts of this sort in suc^ severe 
rebuke; for it allowed proxinetce, or match- 
makers, to receive a reward for their services 
to a limited extent. And the period is compa- 
ratively modern in which a different doctrine 
was engrafted into the common law, and received 
tlie high sanction of tlie House of Lords. All 
mari'iagc-brokagc-contracts arc utterly void as 
against public policy, so much so, that they are 
deemed incapable of confirmation, and even 
money paid under them may be recovered back 
in a court of equity. — 1 Storifs Kq. Jurisp. 
214. 

Proxy, a person appointed in the stead of 
another to re])resent him. A peer can vote by 
proxy, but not a member of the House of 
Commons, who, hoAvever, can ‘ pair-off’ with 
another member. See Paiiung off. 

The stamp-duty on a proxy to vote at a 
meeting of a joint-stock company is reduced 
to (‘hI. by 19 & 20 Viet. c. 81. 

Pnidenter agit qvi prweepto legis ohtemperat. 
5 Co. 49. — (He acts prudently, who obeys the 
command of the law.) 

Pryk, a kind of service of tenure. Blount 
says it signifies an old-fiishioned spur with one 
point only, which the tenant, holding land by 
this tenure, was to find for the king. 

Pseudograph, false writing. 

Pubertas. Sec Age. 

Puberty [fr. pnbe 7 d(is, Lat.], the age of 14 
in men, and 12 in women ; when they arc held 
fit for and capable of contracting marriage. 
Sec Age. 

Publicans, persons authorized by license to 
retail beer, spirits, or wines. Under the term 
publicans, are comprised inn]|^cepers, hotel- 
keepers, alehouse-keepers, keepers of wine 
vaults, &c. An inn differs from an alehouse 
in this — that the former is a place intended for 
the lodging, as well as the entertainment of 
guests, whereas the latter is intended for their 
entertainment only. If, however, ale or beer 
be commonly sold in an inn, as is almost inva- 
riably the case, it also is an alehouse, and if 
travellers be furnished with beds, lodged, and 
entertained in an alehouse, it also is an inn. 
It is not material to the character of an inn- 
keeper that he should have any sign over his 
door ; it is sufficient that he makes it his busi- 
ness to entertain passengers and travellers, 
providing them with lodgings and other accom- 
modations. 

No house or place of public resort is allowed 
to be opened for the ^le of fermented or dis- 


tilled liquors, unless it be to supply refresh- 
ment to a lodger in such house, or a bond Jide 
traveller, before half-past twelve in the after- 
noon, or the termination of morning Divine 
service, or between the hours of three arid five 
in the afternoon, or after eleven in tlie after- 
noon, on Sunday, Christmas Day, Good Friday, 
or any Fast or Tlianksgiving day, or before 
four in the morning of the day following. See 
11 & 12 Viet. 49 ; 18 & 19 Viet. c. 118. 

As to the duties and the responsibility of 
innkeepers, see Innkeepeus. 

Licensing of Pwi»//6’G/i5.—iThe provisions with 
respect to tlie licensing of public houses are 
embodied in the 9 Geo. IV. c. Cl. See also 11 
Geo. IV. & I Wrn.IV. c. 64 ; 4 & 5 Wm. 
IV. c. 8ty ; 3 «& 4 Viet. c. 61. As to licenses 
for refreshment houses, see 23 Viet. c. 27. 

Publication, divulgation ; proclamation. 
Publication of evidence in Chancery is no 
longer practised, as all parties attend the ex- 
amination of witnesses. 

Publication of a will is no longer necessary 
by 1 Viet. c. 26, s. 13. 

Public Accounts, the accounts of the ex- 
penditure of Alienation. They are audited by 
commissioners, appointed under 2 Wm. IV. c, 
26. See 2 & 3 Wm. I V. c. 99 ; 2 & 3 Wm. 
IV. c 104; 4 & 5 Wm. •IV. c. 15 ; and 18 
&]9F/tAc. 96. 

Public Act of Parliament. See Act of 

Parliament. 

Public Appointments, Sale of., the sale or 
transfer of those is generally contrary to the 
policy of the law, and prohibited in most cases 
by the express enactment of the legislatui’C (5 
& 6 Edw. VI. c. 16 ; 49 Geo. III. c. 126 ; 6 
Geo. IV. cc. 82 & 83). See 3 & 4 Viet. 
c. 113, 8. 42, and 9 & 10 Viet. c. 88, making 
void (except when under the augmentation and 
church building Acts), any sale or assignment 
by any spiritual person of any parsonage 
belonging to him in virtue of his office. 

Publicatio, confiscation. — Civ. Lmv. 

Public Baths, se§ 9 & 10 Viet. c. 74 ; 10 
& 1 1 Viet. c. 6 1 ; and 2.3 & ^24 Viet. c. 30. 

Public Carriages and Conveyances. Sec 
Stage Carriages, Kailways, and Convey- 
ances BY Water. 

Public Chapels arc chapels founded at fome 
period later than the church itself ; they were 
designed for the accommodation of such of the 
parishioners as in course of time had begun to 
fix their residence at a distance from its site ; 
and chapels so circumstanced were described aa 
ehapels of ease, because built in aid of the 
original church. — 3 Step. Com. 111. 

Public Companies, large associations for 
every conceivable kind of speculation, which 
are controlled by innumerable Acts of Parlia- 
ment. Consult Wordsworth, Hodge, or Grant, 
on the subject. 
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Public Funds. See Funds. 

Public Health Act, 11 & 12 Viet. c. 63, 
■which is amended and continued by 17 & 18 
Viet cc. 69, 95 ; 18 19 Viet, c 115 ; 19 & 

20 VJet c. 85 ; 20 & 21 Viet c. 88 ; 21 & 22 
Viet. ec. 97 & 98 ; and 23 & 24 Viet. c. 64. 
The 22 & 23 Viet. c. 3, amends and makes 
perpetual the 21 •& 22 Viet c. 97. 

Public Houses, places of public resort, 
mostly for purposes of drinking. 

The statute.^ relating to them are of two 
kinds ; the first having in view the subject of 
revenue^ for which see 6 Geo. IV. c. 81 ; the 
otlier of policCy that is, the proper regulation 
of these places, and tlie prevention of abuses 
to which they are naturally liable ; the prin- 
cipal one now in force is the 9 Geo. IV. c. 61. 
And see the Beer Acts, 11 Geo. IV. and 1 
Wm. IV. c. 64; 4 & 5 Wm. IV. c. 85 ; and 
8 & 4 Viet. c. 61. And see 17 & 18 Viet. 
c. 79; 25 & 26 Viet. c. 25 (Scotland). See 
Innkeepers and Publicans. 

# Public Nuisance. See Nuisance. 

Public Officer, a person apix)inted by joint- 
stock bank companies, &c., to sue and he sued 
on behalf of the company. As to their frauds, 
see 24 & 25 Viet. c. 96, ss. 81 to 84. 

Public Offices Extension, 25 &, 26 Viet, 
c. 74. 

Public Prosecutor^ the Queen, in whose 
name criminals are prosecuted, because all 
offences are said to be against the Queen’s 
peace, her Crown and dignity. 

Public Statues. See 17 & 18 Viet. c. 33, 
which placed public statues in the metro- 
politan police district under the control of the 
Commissioners of Works and Public Build- 
ings. 

Public Stores. See Stores. 

Public Verdict. See Privy Verdict. 

Public Ways, the highways. 

Publicist, a writer on the laws of nations. 

Puddling, a process of considerable im- 
portance in canal engineering. A mixture is 
made of well-tempered clay and sand, reduced 
to a semi-fluid state, and rendered imjiervious 
to water by manual labor, as by working and 
chopping it about with spades. It is usually 
applied in three or more strata, to a depth or 
thiqjkness of about three feet ; and care is taken 
at each operation so to work the new layer of 
puddling stuff as to imite it with the stratum 
immediately beneath. Over the top course a 
layer of common soil is usually laid. It is 
only by the careful employment of puddling 
that the filtration of the water of canals into the 
neighboring lower lands through which they 
pass, can be effectually prevented. — 1 Smiles^ 
Lives of the Engineers 353, n. 2. 

Pudzeld, to be free from the payment of 
money for taking wood in a forest.— •Co. Litt, 
233 a. See Woodgild. 


Pueri sunt de sanguine parentum^ sed pater 
et mater non sunt de sanguine puerorum . — 8 Co. 
40.— (Children are of the blood of their 
parents, but the father and mother are not of 
the blood of the children.) 

Pueritia, the age from seven to fourteen. 

Puffer, one who attends a sale by auction 
for the* purpose of raising the prico and ex- 
citing the eagerness of the bidders. : . 

A bidder may be privately appointed by, the 
owner, in order to prevent the estate or pro- 
perty from being sold at an undervalue ; but 
where a person is employed, not for a de- 
fensive precaution with a view to prevent 
a sale at an undervalue, but to screw up 
the price, this will be deemed a fraud. A 
vendor can only appoint one bidder. If 
the particulars or advertisements state that 
the property is to be sold without reserve., 
the sale would be void against a purchaser, if 
any person were employed as a puffer, and 
actually bid at the side. — St. Leon. V. and P. 8. 

Puis darrein continuance {since the last 
continuance) Plea. If any matter of defence 
arise after the defendanthas pleaded, and before 
the jury have actually delivered their verdict, 
the defendant may, within eight days after 
such matter of defence arose, unless a further 
time be allowed by the court or a judge, avail 
himself of it by a plea, styled a plea puis dar- 
rein continuance before the abolition of the 
entry of continuances, but now more properly 
denominated a plea lo the further maintenance 
of the action. It cannot be pleaded after a 
demurrer or verdict. 'fhe plea must be ac- 
companied with Jin affidavit of its truth, and 
also of the matters thereof having arisen within 
eight days next before the pleading of such 
plea, unless the court or a judge shall other- 
wise order. It may be pleaded during the long 
vacation. If this j^lea be put in at the assizes, 
or at Nisi Prius^ the judge has no discretion 
to refuse it, and no further proceedings can be 
had on it the^ ; but it must be certified on 
the back of the record at Nisi PriuSy and re- 
turned to the court above ; after the record is 
thus returned, the plaintiff may reply or demur 
to the plea, and then proceed as 4n ordinary 
cases. If the plaintiff demur, the court may 
order it to be set down for argument for the 
first paper-day in term, so that the plaintiff can 
have judgment as soon as he would have had it 
if the plea had not been pleaded. The defendant 
can only plead one of these pleas. 

A plea of this kind is always pleaded by 
way of substitution for the former plea, which 
is waived. The plaintiff may always, after 
this plea, discontinue, without payment of 
costs. — 2 Chit. Arch. Prac. hyPren. 907. 

A plea containing a defence arising after the 
commencement of the action may be pleaded 
together with pleas of ^fences arising before 
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the commencement of the action, provided that 
the plaintiff may confess such plea, and there- 
upon shall be entitled to the costs of the cause 
up to the time of the pleading of such first 
mentioned plea.— i?. 22, H, T. 1853. 

When a plea is pleaded with an allegation 
that the matter of defence arose after the last 
pleading, the plaintiff shall be at liberty to 
confess such plea, and shall be entitled to the 
costs of the cause up to the time of pleading 
such plea ; provided that this and the preceding 
rule shall not apply to the case of such plea 
pleaded by one or more only of several de- 
fendants. — R. 23, Ib. 

Puisine ffr. puisne. Fr."], junior, inferior, 
lower in rank. 

The several judges and barons of the common 
law courts at Westminster are called 

Fulchre placitare, a fair hearing. See 
Beau- PLEADER. 

Pulsator [fr. pulsoy Lat., to accuse], the 
plaintiff or actor. 

Punchayet, an arbitration. — Indian. 
Pund'brech, pound-breach. 

Pundit, an interpreter of the Hindoo law, a 
learned Brahmin. — Indian. 

Punishment, the penalty for transgressing 
the law. 

PupU, a ward ; one under the care of a 
guardian. 

Pupilarity, non-age. 

Pur autre vie. Tenant^ the leiist estate of 
freehold which the law acknowledges, for an 
estate for the life of another is not so great as 
an estate for one’s own life. See 1 Viet. c. 26, 
s. 6 ; and Special Occupancy. 

Purchase [fr. perquisition or conqueestus, Lat., 
according to the feudists], in its popular sense, 
an acquisition of land, obtained by way of bar- 
gain and sale, for money or some other valuable 
consideration ; in its legal acceptation, an ac- 
quisition of land in any lawful manner, other 
than by descent, or the mere act of law, and 
including escheat, occupancy, prescription, for- 
feiture, and alienation. 

■ Purchase, Words of^ those by which, taken 
absolutely, without reference to or connection 
with any other words, an estate first attaches, 
or is considered as commencing in point of 
title, in the person described by them ; such as 
the words ‘ son,’ ‘ daughter.’ 

Purcha43er, a buyer, a vendee ; also the root 
of descent, from whom, as the terminus d quo, 
it is in every case to be traced. 

To the intent, then, that the pedigree may 
never be carried farther back than the circum- 
stances of the case and the nature of the title 
shall require, the 3 & 4 Wm. IV. c. 106, enacts 
that the person last entitled to the land (which 
expression diall extend to the last person who 
had a right thereto, whether he did or did not 
obtain the possession the receipt of the rents 


and profits thereof (s. 1) ) shall, for the pur*- 
poses of this Act, be considered to have been 
the purchaser thereof, unless it shall be proved 
that he inherited the same, in which case the 
person from whom he inherited the same shall 
be considered to have been the purchaser, 
unless it shall be proved that he inherited the 
8<ame ; and, in like mminer, the last person from 
whom the land shall be pi’oved to have been 
inherited shall in every case be considered to 
have been the purchaser, unless it shall be 
proved that he inherited the same (s. 2). 

Where on the bond fide purchase, ^ter the 
passing of the Act 22 & 23 Viet. c. 86 flSth 
Aug. 1859], of a leasehold interest under a 
lease containing a covenant on the part of the 
lessee to insure against loss or damage by fire, 
the purchaser is furnished with the written 
receipt of the person entitled to receive the 
rent, or his agent, for the last payment df the 
rent accrued due before the completion of the 
purchase, and there is subsisting at the time of 
the completion of the purchase an insurance in 
conformity with the covenant, the purchaser 
or any person claiming under him shall not be 
subject to any liability, by way of forfeiture, 
or damages or otherwise, in respect of any 
breach of the covenant committed at any time 
before the completion of thefpurchase, of which 
the purchaser had not notice before the com- 
pletion of the purchase ; but this provision is 
not to take away any remedy which the lessor 
or his legal representatives may have against 
the lessee or his legal representatives for breach 
of covenant (s. 8). 

The bond fide payment to and the receipt of 
any j)erson to whom any purchase or mortgage- 
money shall be payable upon any express or 
implied trust shall effi'ctually discharge the 
per.«on paying the .same from seeing to the 
application or being answerable lor the misap- 
pliciition thereof, unless the contrary shall be 
expressly declared by the instrument creating 
the trust or security (s. 23). 

Purchaser of a note or bill, the person, who 
buys a promissory note or bill o^ exchange from 
the bolder without Jiis endorsement. In such 
ca.se, if the note or bill should turn out to be 
bad, the purchaser has no claim against the 
vendor, unless the latter knew at the time of 
the sale that it was of no value. See Baylep 
on BillSy 370. 

Pure villenage, a base tenure, where a man 
holds, upon terms of doing whatsoever is com- 
manded of him, nor knows in the evening what 
is to be done in the morning, and is always 
bound to an uncertain service.. 

Purgation, the clearing a person’s self of a 
crime of which he was publicly suspected and 
accused before a judge. It was either cantmiedlf 
which was prescribed by the canon lawi the 
form whereof, used in the spiritual court, waa 
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that the person suspected took his ojith that he 
was clear of the facts objected against him, and 
brought his honest neighbors with him to 
make oath that they believed lie swore truly ; 
or vulgar^ which was by fire or water-ordeal, 
or by combat. It is entirely abolislied. 

Purificatio Beatee Marise Virginis, the Puri- 
fication of the Blessed Virgin Mary, which falls 
on the second day of Pebruary in every year. 

Puritans. See Dissentkjis. 

Purlieu [fr. inniralUe^ land formerly 

added to an ancient forest by unlawful encroach- 
ment, and disafiTorested by the Charta de Forest^. 
4 Inst 303. 

Purlieu-men, those who have ground within 
the purlieu, and being able to dispend 40s. 
a-year freehold, are licensed to hunt in their 
own purlieus. — Manw, For. Laws^ 151. 
Purloining, theft. 

Purparty, diare, part in a division. 

Purprestura^ vel porprestura^ dicitui\ quando 
aliquid super dominum regem injuste ocevpatur^ 
ut in dominicis regiiSj vel in viis puhlicis obstruc- 
tis, vel in aquis publicis transversis a recto cursu^ 
vel quando aliquis in civitate super regiam 2 )la- 
team aliquid cedijicando occupaverit. Ft genera- 
liter, quotiens aliquid sit ad nocumenturn regii 
tenementi, vel regiw vice, vel civitatis, jdacitmn 
inde ad coronam dmnini regis pertinet. — Glanv. 
1. 9, c. xi. — (A purpresture is so called, ■when 
anything is occu 2 )ied against the sovereign un- 
justly : as in the royal domains, or when any- 
thing is placed as an obstruction on the higli 
roads, or in the public rivers, against the right 
course, or when any person in a town lias erected 
a building on the royal highway. And gene- 
rally, as often as there is anything to the injury 
of the royal domain, or royal road or sUite, the 
plea thence belongs to the Crown.) 

Purpresture. See Poukpijestuke. 

Purprise [fir. qmrprisum, law Lat.], a close 
or enclosure ; as also the whole compass of a 
manor. 

Purpure, or Porprin, the color commonly 
called purple, expressed in engravings by lines 
in bend sinister. In the arms of princes it ^vas 
formerly called' J/crewry, ajjd in those of peers 
Amethyst. — Heraldic tenn. 

Pursuance, prosecution; process. 

Pursue, to prosecute. 

Pursuivant. See Poursdivant. 

Purus iddota (a congenital idiot). 

Purveyance. See Pourveyance. 

Purview, proviso, j)roviding clause; also, 
that part of a statute which begins with, ‘ Be 
it enacted,’ &c. The word is frequently used 
to express the general scope and object of a 
statute. 

Putage, Putagium, prostitution of a woman. 

Putagium Imi^itatan non adimit 1 Reeves' 

Hist. c,. iii., p. 117. — ^(Incontinence does not 
.take away an inboritance.) 


Putative, supposed, reputed. 

Putts and refusals, time-bargains, or con- 
• tracts for the sale pf supposed stock on a futiu’e 
day. They were forbidden by the 7 Geo. II. 
c. 3, s. 1 (the Stock Jobbing Act), repealed by 
23 Viet. b. 28. 

Puture, a custom claimed by keepers in 
forcstS(, and sometimes by bailiffs of hundreds, 
to take man’s meat, horse’s meat, and dog’s 
meat, of the tenants and inhabitants within the 
perambulation of the forest, hundred, &c. The 
land subject to this custom is called terra 
putura. 

Others who call it pulture, explain it as a 
demand in general; and derive it from the 
monks, who, before they were admitted, pulsa- 
hant, that is, knocked at the gates for several 
days together. 

Pyke, Paik, a foot-passenger ; a person em- 
ployed as a night-watch in a village, and as a 
runner or messenger on the business of the 
revenue. — Indian. 


a 

duadragesima, the time of Lent, because 
consisting of forty days. 

duadragesimals, offerings formerly made, 
on mid-lent Sunday, to the mother-church. 

duadragesms, the third part of the year- 
books of Edward Vll. — 3 Reeves, c. xvi., p. 148. 
duadraus, the fourth of a whole. — Civ. Law. 
duadraut, an angular measure of 90 degrees, 
duadrautata terrsB, a quarter of an acre, 
now culled a rood. 

duadriennium utile, the term of four years 
allowed to a minor after his majority, in wliich 
ho might by suit or action endeavour to annul 
any deed to his prejudice granted during his 
minority. — Scotch phrase. 

duadripartite, having four parties ; divided 
into four parts. 

duadruplatores, informers among the Ro- 
mans, who, if their information were followed 
by conviction, had the fourth part of the con- 
fiscated goods for their trouble. 

duadmplicatio [Lat.], a surrebutter. — Civ. 
Law. 

Quee ad unum finem loquuta sunt, non debent 
ad aliuin deiorqueri. — 4 Co. 14. — (Those words 
which are spoken to one end, ought not to be 
perverted to another.) 

Quoc coheerent personoe a persond separari 
nequeunt. — Jenk. Cent. 28. — (Things which 
belong to the person ought not to be sepai'ated 
Lorn the person.) 

Quob communi legi derogant stride inteipre- 
tantur.—Jenk Cent. 221. — (Things derogating 
from the common law aye to be strictly inter- 
preted.) 
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Clu <2 contra rationem juris introducta sunt, 
non debent trahi in consequentiam. — 12 Co, 75. 
(Things introduced contraiy to the reason of 
law, ought not to be drawn into a precedent.) 

Qu(ecunque intra rationem legis inpeniuntur^ 
intra legem ipsam esse judicantur . — 2 Inst. G89. 
(What things soever appear within the reason 
of a law, are to be considered within the law 
itself.) 

Quce dubitationis causd tollendos inseruntur 

communem legem non Icedunt Co. Litt. 205 

(Things which are inserted for the purpose of 
removing doubt, hurt not the common law.) 

Clu8B est eadem {which is the same). In 
trespass and other actions, when the plea neces- 
sarily stated the trespass to have been committed 
at some other time or place than that laid in 
the declaration, it was usual, before the conclu- 
sion of the plea, to allege that the supposed 
trespasses mentioned in the plea were the same 
as those whereof the plaintiff Imd complained. 
This allegation was usually termed quce est 
eadem. It was equivalent to a traverse of the 
time and place named in the declaration. — 1 
Chit. Pleading^ 581. 

Quoi incontinenti vel certb Jiunt in esse viden- 
tur. — Co. Litt. 28G. — (Things which are done 
directly and certainly, a})pear already in 
existence.) 

Quce in curid regis acta sunt rite agi preesu- 
muntur . — 3 Buis. 43. — (Things done in the 
king’s court are presumed to be rightly done.) 

Quce in qmrtes dividi nequeunt solida^ d sin- 
gidis preestantur. — G Co. 1. — (Solids, which 
cannot be divided into pai’ts, are exhibited by 
singulars.) 

Quce inter alios acta sunt nemini nocere debent^ 
sed jn'odesse possunt. — Ibid. — (Transactions 
between strangers ought to hurt no man, but 
may benefit.) 

Quce legi communi derogant stricte interpret 
tantur. — Jenk. Cent. 29. — (Those things which 
are derogatory to the common law, are to be 
strictly interpreted.) 

Quce legi communi derogant non sunt trahenda 
in exemplum. — (Things derogatory to the com- 
mon law are not to be drawn into a precedent.) 

Quce mala sunt inchoata in principio vix bona 
peragantur exitu. — 4 Co. 2. — (Things bad in 
the commencement seldom achieve a good 
end.) 

Quce movent ad mortem sunt deodanda. — 3 
Inst. 57. — (Things which move to death are 
deodands.) Deodands are abolished by 9 & 10 
Viet. c. 93. 

Quce non valeant singulay juncta juvant . — 8 
Buis. 132. — (Things which do not avail sepa- 
rate, when joined avail.) 

Quce pertinet ad coronam et dignitatem regis 
et ad regnum in causis et placitis rerum tern-- 
poraliumy in foro seculari. — Co. Litt. 96. — 
(Which relates to the Crown and dignity of the 


king and to the realm, in causes and pleas 
of a temporal nature in tlie secular forum.) 

Quse plnra, a writ which lay where an in- 
quisition had been taken by an escheator of 
lands, &c.* of which a man died seised, and all 
the land was supposed not to be found by the 
office or inquisition ; it was to inquire of what 
more lands or tenements the party died seised. — 
lieg. Orig. 293. Bendered useless by 12 Car. 
II. c. xxiv. 

Quce preeter consuetudinem et morem majorum 
Jiunty neqtie placenta neque recta videntur.-^^ 
Co. 78. — (Things which are done contrary to 
the custom and usage of our ancestors neither 
please nor appear right.) 

Quce rerum naturd prohibentury nulld lege 
conjirmata sunt. — Finch. 74. — (Things which 
are prohibited by the nature of things are con- 
firmed by no law.) 

Quce sunt minoris culpce sunt majoris inf amice. 
Co. Litt. 6 . — (Things which are of the smaller 
guilt arc of the greater infiimy.) 

Queelibet concessio domini regis capi debet 
stricte contra dominum regemy quando potest 
intelligi duabus viis, — 3 Leon.Ji4iS. — (Every 
grant of the lord king ought to be taken strictly 
against the lord king, when it can be rmder- 
stood in two ways.) 

Queelibet concessio fortiSsime contra dona- 
torem interpretanda est. — Go. XiVt. 183. — (Every 
grant is to be most strongly taken against the 
grantor.) 

Queelibet hcereditas naturaliter quidem ad 
hceredes hcereditabiliter descendity nunquam 
quidem naturaliter ascendit : descendit itaque 
jus quasi jwnderosuniy quod cadens deorsum reetd 
lined vel ttansversaliy et nunquam reascendit ed 
via qua descendit post mortem antecessorum ; d 
latere tamen ascendit alicui propter defectum 
hceredum inferius provenientium. — Co. Litt. 11. 
(Every inheritance naturally descends to the 
heirs in the manner of an inheritance ; it never 
naturally ascends. The right therefore descends, 
as being heavy, and falling downward in a right 
or transverse line, and it never ascends in the 
way it descends, after the de^th of ancestors, 
yet laterally, it may ascend to a certain one in 
defect of heirs coming beneath.) But see 
Canons of inheritance. 

Queelibet jurisdictio cancellos svas heibet.—- 
Jenk. Cent. 137. — (Every jurisdiction has its 
own bounds.) 

Queelibet narratio super brevi locari dehet in 
comitatu in quo breve emanavit. — (Every count 
upon the writ ought to be laid in tbe county in 
which the writ arose.) 

Queelibet pardonatio dehet capi secundum 
intentionem regiSy et non ad deceptionem r^is.-^ 
3 Buis. 14. — (Every pardon ought to be taken 
according to the intention of the king, and not 
to the deception of the king.) 

Queelibet poena corporaliSy quemuk tninima^ 

3 c 2 



QUA ( 756 ) 


major e$t qudUbet pcend pecuniartd. — 8 Inst. 
220.-~(Every corporal punishment, although 
the very least, is greater than any pecuniary 
punishment.) 

Clucefas de dubiis, legem bene discive si vis.—^ 
(Inquire into doubtful points, if you wish to 
understand the Jaw well.) 

Q,uasre de dubiiSy quia per rationes pervenitur 
ad legitimam rationem. - Litt. s. 877. — (Inquire 
into doubtful points, because by reasoning we 
arrive at right reason.) 

ftusBrens non invenit pleginm {the plaintiff 
has not found pledge')^ a return made by a sheriff 
upon certain writs directed to him with this 
clause : Si A. fecerit B. securum de clamor e suo 
prosequendo, ^c.— N. B. 38. 

Qucerere dat sapere quae sunt legitima vere . — 
Litt. s. 443. — (To inquire into is the way to 
know what things are truly lawful.) 

Quaeritur ut crescunt tot magna volumina 
legis. In promptu causa est, crescit in orbe 
dolus . — 3 Co. 82. — (It is questioned how so 
many books of laAV increase. The reason is 
plain ; crime increases in the world.) 

Qnsesta, an indulgence or remission of 
penance, sold by the pope. 

dusestio, a commission to inquire into a cri- 
minal matter. — Civ. Law. 

duSBStionaxii, those who carried quoesta 
about from door to door. 

dusestor, or dnestor, a Roman magistrate. 
dUflBStns, that estate which a man has by 
acquisition or purchase, in contradistinction to 
haereditaSy which is what he has by descent. 

duaker, the name of a member of a religious 
society, more correctly denominated Friend. 
The nature of their creed was for a long time 
misrepresented and unknown ; but since they 
have laid it fully before the public, they have 
enjoyed from the various parties ofthe Christian 
•church a high degree of consideration and re- 
spect. They were once called seekersy and the 
term quakers arose out of the frequent exhor- 
tations to ‘ tremble at the name of the Lord,’ 
given by this sect to their followers. Indeed, 
a story is related, that Fox having given this 
comu^and to a justice of peace, was by him 
derided and called a quaker. It seems likclj, 
however, since the term was in very general 
use, that it took its origin from the earnest and 
trembling voice and action of all the preachers 
of the sect. But there is another conjecture 
on the subject, which has obtained the support 
of Malone. This would refer quaker to quackery 
and rests on the following lines written by Sir 
G. Wharton, in 1660 : — 

^ Let’s tear our ribbons, bum our richer laces, 
Wear russet, and contrive bewitched faces ; 
With thee and thou let us go quack awhile.’ 

As to ;their solemn affirmations, see 3 & 4 
Wm. IV. c. 49; 1 2 Viet. cc. 5, 15, 77; 

,6 ^ 7 Viet <u 85 i and 22 Viet. o. 10. As to 


their marriages, see 6 <fe 7 Wm. IV. c. 85 ; 3 
& 4 Viet. c. 72 ; 10 & 11 Viet. c. 58 ; 19 & 20 
Viet. c. 119; and 23 Viet. c. 18. 

Uuale jus, a judicial writ, which lay where 
a man of religion had judgment to recover 
land, before execution was made of the judg- 
ment ; it went forth to the escheator between 
judgment and execution, to inquire what right 
the religious person had to recover, or whether 
the judgment were obtained by the collusion 
of the parties, to the intent that the lord might 
not be defrauded. — Reg. Jud. 8. 

Qualification, that which makes any person 
fit to do a certain act ; also, abatement, dimi- 
nution. 

An annual Act is passed indemnifying per- 
sons who have omitted to qualify themselves 
for certain ofilces and employments, and to 
extend the time limited for those purposes. 
See 26 & 27 Viet c. 107. 

Qualification Act to kill gamcy 22 & 23 Car. 
II. c. 25, abolished by 1 & 2 Wm. IV. c. 32. 
See Gamf. 

Qualified, a term applied to a person enabled 
to hold two benefices. 

Qualified fee. See Base fee. 

Qualified indorsement, an indorsement sans 
recourSy i. e. without recourse to the indorser 
for payment. 

Qualified oath, a circumstantial oath. 

Qualified property, an ownership of a special 
and limited kind. It may arise either from 
the peculiar circumstances of the subject matter, 
which render it incapable of being under the 
absolute dominion of any proprietor, as in the 
case of animals fei'ce naturcPy or from the pecu- 
liar circumstances of the owner, the thing itself 
being capable of absolute ownership, as in the 
case of a Imilment. 

Qualitas quae inesse debety facile preesumitur. 
Jur. Civ. — (A quality which ought to form a 
part is easily presumed.) 

Quality of estate, the period when, and the 
manner in which, the right of enjoying an 
estate is exercised. It is of two kinds: (1) 
The period when the right of enjoying an 
estate is conferred upon the owner, whether at 
pre.sent or in future ; and (2) the manner in 
which the owner’s right of enjoyment of his 
estate is to be exercised, whether solely, jointly, 
in common, or in coparcenary, 

Quamdiu se bene gesserit {as long as he 
shall behave himself welV)y a clause frequent in 
letters-patent or grants of certain ofiSces, to 
secure them so long as the persons to whom 
they are granted shall not be guilty of abusing 
them'. 

Q,uam longum debet esse rationabile tempuSy 
non definitur in legCy sed pendet ex discretione 
justiciariorum. — Co. Litt 56. — (How long rea^ 
eonable time ought to be, is not defined by law, 
but depends upon the discretion of the judges.) 
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^lamrationdbilts debet esse finis jTwn definitupf 
sed omnibus circumstaniiis inspectis pendei ex 

justicianorum discretione . — 11 Co. 44 (What 

a reasonable termination ought to be is not 
defined, but it is left to the discretion of 
the judges, all the circumstances beini? con- 
sidered.) 

Quamvis aliquid per se non sit malum^ 4amen 
Si sit malt exempli^ non est faciendum.-^2 Inst. 
564 — (Although a thing in itself may not be 
bad, yet, if it hold out a bad example, it is not 
to be done.) 

Quamvi.^ lex generaliier loquitur^ restringenda 
tamen est, ut cessante rations et ipsa cessat ; cum 
enim ratio sit anima vigorque ipsius legis, non 
videtur legislator id sensisse quod rations careat, 
etiamsi verborum generalitas primd facie aliter 
suadeat. — 4 Inst. 330. — (Although the law 
speaks generally, it is to be restrained so that 
it may not apply when the reason on which it is 
grounded fails ; for as the reason of a law is its 
very soul and gist, it cannot be meant by the 
legislature to be contrary to that reason, although 
at first sight the generality of its wording 
would induce us to thinly so.) 

duando accederint {when they may happeri). 
See Plene administkayit. 

Quando aliquid mandatur, mandatur et omne 
per quod perve.nitur ad ilhid. — 5 Rep. 116. — 
(When anything is commanded, eveiything by 
which it can be accomplished is also com- 
manded.) 

Quando aliquid prohibetur ex directo, pro-' 
hibeturetper obliquum. — Co. Litt. 223. — (When 
anything is prohibited directly it is prohibited 
also indirectly.) 

Quando aliquid prohibetur, prohibetur omne 
per quod devenitur ad illud. — 2 Inst. 48. — 
(When anything is prohibited, everything which 
tends towards it is prohibited.) 

Quando ckarta continet generalem clausulamy 
posteaque descendit ad verba specialia quce 
clausuloB generali sunt consentanea, interpret 
tanda est charta secundum verba specialia . — 

8 Co. 154. — (When a charter contains a general 
clause, and afterwards descends to special words, 
which are consentaneous to the general clause, 
the charter is to be interpreted according to- 
the special words.) 

Quando de und et eddem re, duo onerabiles 
existunt, unus, pro insujficientid alterius, de 
integro onerabitur. — 2 Inst. 277. — (When thero 
are two persons liable for one and the same 
thing, one for the other’s default will be charged 
for the whole.) 

Quando dispositio referri potest ad duos reSy 
ita quod secundum relationem unam vitiatur et 
secundum alteram utilis sit, turn facienda est 
relatio ad illam ut valeat dispositio. — ^ Co. 76. 
(When a disposition may refer to two things, 
so that by tlie former it would be vitiated, and 
by the latter it would be preserved, then the 


relation is to be made to the latter so that the 
disposition may be valid.) 

Quando diversi desiderantur actus ad aliquem 
statum perficiendum, phts respicit lex actum 
originalem — 10 Co. 49.— (When to the per- 
fection of an estate divers acts are requisite, 
the law has more regard to the original act.) 

Quando duo jura concurrufU in und persond, 
eequurn est ac si essent in diversia. — 4 Co. 118.-— 
(When two rights concur in one person, it is 
the same as if they were in separate persons.) 

Quando jus domini regis et subditi concur^- 

runt, jus regis pratferri debet 9 Co. 129.— 

(When the right of king and of subject concur, 
the king’s right is to be preferred.) 

Quando lex aliquid alicui concedit, concedero 
videtur id sine quo res ipsa esse non potest.— 

5 Co. 47. — (When the law gives a man any- 
thing, it gives him that without which it can- 
not exist.) 

Quando lex aliquid alicui concedit, omnia 
incidentia tacite conceduntur. — 2 Inst. 326.— 
(When the law gives anything to anyone, all 
incidents are tacitly given.) 

Quando lex est specialis, ratio autem gene- 
ralis, generaliter lex est intelligenda. — 2 Inst. 
83 — (When the law is special, but its reason 
general, the law is to be understood generally.) 

Quando, mulier nobilis nupserit ignobili, de- 
sinit esse nobilem nisi nobi litas nativa fuit.— 
4 Co. 118. — (When a noble woman marries a* 
man not noble, she ceases to be noble, iiril<»HM 
her nobility was born with her.) 

Quando plus fit quarn fieri debet, videtur 
etiam illud fieri quod faciendum est. — 8 Co. 85. 
(When a man performs more than ought to be 
perfo^yned, he is considered to have also 
performed that which ought to have been 
performed.) 

Quando verba statuti sunt specialia, ratio 
autem generalis, generaliter statutum est intelli- 
gendum, — 10 Co. 101. — (When the words of a 
statute are special, but the reason general, the 
statute is to be understood generally.) 

Quantity of estate, its time of continuance, 
or degree of interest as in fee,, during life, or 
for years. • 

Quantum damnificatus, Issue. This is di-» 
rected by Chancery to be tried at law to fix 
the amount of damage for compensation.. But 
see 21 & 22 Viet. c. 27. 

Quantum meruit {so much as he has de- 
served ) an action on the case, express or im» 
plied, grounded on a promise to pay the plain- 
tiff for doing a thing as much as he deserved 
or merited. Abolished in effect by the rules 
H. T. IWm. IV. ; 

Quantum tenens domino ex homagio, taniusn ^ 
dominus tenenti ex dominio debet preeter solatn 
reverentiam ; mutua debet esse dtminii ethwmgii 
fidelitatis connexio. — Co. Litt. 64^— (As much- 
as the tenant by his homage owes to his lord, 
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SO much is the lord, by his lordship, indebted 
to the tenant, except reverence alone ; the tie 
of dominion and of homage ought to be mu- 
tual.) 

Quantum valebat (so much as it was worth)f 
where goods, &c. were delivered at no certain 
price, or for as much as they were worth in 
general, then quantum valebat lay, and the 
plaintiff was to aver them to be worth so much, 
as where the law obliged one to furnish another 
with goods or provisions, as an innkeeper to 
his guests, &c. Abolished by the rules H. T. 
1 Wm. IV. 

Quarantine, or Quarentaine, the widow^s. 
It is provided by Magna Charta, that the widow 
shall not be distrained to marry afresh, if she 
choose to live without a husband, but shall not 
however marry agtiinst the consent of the lord; 
and further, that nothing shall be taken for 
assignment of the widow’s dower, but that she 
shall remain in her husband’s capital mansion- 
house for forty days after his death, during 
which time her dower shall be assigned. These 
forty days are called the widow’s quarantine. 
Marriage during these forty days forfeits the 
quarantine. This right was enforced by writ 
of Quarantind habendd. 

It likewise signifies a quantity of land con- 
taining forty perches. — Leg. Hen. I. c. 1 6. 

Also a regulation by which all communica- 
tion with persons, ships, or goods, arriving from 
places infected with the plague, or other conta- 
gious disease, or supposed to be peculiarly 
liable to such infection, is interdicted for a 
certain definite period. The term is derived 
from the Italian quaranta, forty ; it being gene- 
rally supposed, that if no infectious disease 
break out within forty days or six weeks 
no danger need be apprehended from the free 
admission of the persons or things under qua- 
rantine. During this period, too, all the things 
which are supposed capable of retaining the 
infection are subjected to a process of purifica- 
tion. 

The notion that the plague was imported 
from the East jnto Europe seems to have pre- 
vailed in all ages. But it would appear that 
the Venetians were the first who endeavoured 
to guard against its introduction from abroad, 
by obliging ships and persons coming from 
suspected places to perform quarantine. The 
regulations upon this subject were, it is most 
probable, issued for the first time in 1484. — 
JBechnan^ Hist, of Invent, vol. ii. art ^ Quaran- 
tine.’ They have since been gradually adopted 
in every other country. Their introduction 
into England was comparatively late. Various 
preventive regulations had been previously 
enacted, but quarantine was not systematically 
enforced till ^er the alarm occasioned by the 
dreadful plague at Marseilles in 1720. The 
regulaticiis then ^i^ppted were .made conform- 


ably to the suggestions of the celebrated Dr. 
Mead, in his famous ‘Discourse concerning 
Pestilential Contagion.’ 

The existing quarantine regulations are em- 
bodied in the 6 Geo. IV. c, 78, and the different 
orders in council issued under its authority. 
These orders specify what vessels are liable to 
perfoam quarantine ; the places at which it is to 
be performed ; and the various formalities and 
regulations to be complied with. The publica« 
tion in the Gazette of any order in council with 
respect to quarantine is deemed sufiScient notice 
to all concerned, and no excuse of ignorance 
is admitted for any infringement of the regula- 
tions. To obviate, as far as possible, any 
foundation for such plea, it is ordered that 
vessels clearing out for any port or place with 
respect to which there shall be at the time any 
order in council subjecting vessels from it to 
quarantine, are to be furnished with an abstract 
of the quarantine regulations. — McCull. Com. 
Diet. 

Quare claustun fregit (wherefore he broke 
the close)y a plea in trespass which operates as a 
denial that defendant, committed the alleged 
trespass in the place mentioned ; but if it bo 
intended to deny the plaintiff’s possession, or 
right of posseasion, it must be traversed spe- 
cially, as well as all matters in discharge, justi- 
fication, or excuse. 

Quare ejecit infra terminum (ivherefore he 
ejected within the term\ a writ Avhich lay by 
the ancient law where the wrong-doer or ejector 
was not himself in possession of the lands, 
but another who claimed under him. 

Quare impedit, a real possessory action, 
which can be brought only in the Court of 
Common Pleas, and lies to recover a presenta- 
tion, when the patron’s right is disturbed, or to 
try a disputed title to an advowson. If the 
right of nomination be in one person, and that 
of presentation in another, this action lies by 
the nominator for disturbing his right, either 
against the presenter before presentation, or 
against the incumbent after. If two patrons 
present to one and the same church by several 
titles, the church is become litigious, because 
the bishop knows not which has the true and 
rightful title ; in that case, if the bishop admits 
the clerk of the one, he puts the other out of 
possession, and consequently to his action; and 
the bishop becomes a disturber if he, who 
is put out of possession, prove to have a better 
title. If opposition be intended, it is usual for 
each party to enter a caveat with the bishop, 
to prevent the institution of the other’s clerk ; 
but to this caveat the temporal 'courts pay 
no regard, viewing a caveat as a mere nullity. 
Mirehouse on Advows. 265. 

A plaintiff must show an actual seisin to 
maintain this writ, and prove, when the title is 
disputed, a presentment by himself, his an- 
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costor or some person under whom lie claims, 
and the institution and induction of the pre- 
sentee. 

When the title is not involved, as under the 
general issue, ne disturha pas^ the jdaintifF 
either takes judgment, or proceeds for damages 
consequent upon the disturbance, the jiroofs 
being, the presentation, the bishop’s i^sfusal, 
and the presentation or institution of the other 
clerk. 

If the delay of presentation arise from the 
bishop alone, as upon a pretence of incapacity, 
or the like, then he only is named in the writ ; 
but if there be another presentation set up, 
then the pretended patron and his clerk are ' 
also joined in the action ; or it may be brought 
against the patron and clerk leaving out the 
bishop ; or against the patron only. 

But it is most advisable to bring it against 
all three; for (1) if the bishop be left out, and 
the suit be not determined till the six months 
are jiast, the bishop is entitled to present by 
lapse, as he is not a party to the suit ; but if 
he be named, and there has been a disturbance 
before the action, no lapse can possibly accrue 
till the right is determined. Should, however, 
the church be full, and there is not any danger 
of lapse, the bishop need not be joined. (2) 
If the patron be left out, and the writ be 
brought only against the bishop and the clerk, 
the suit is of no effect, and the writ shall 
abate, for the right of tlie patron is the principal 
question in the cause, (d) If the clerk be left 
out, and have received institution before the 
action brought (as is sometimes the case), the 
patron, by this suit, may recover his right of 
I)atronagc, but not the present turn ; for 
he cannot have judgment to remove the 
clerk, unless he be made a defendant and 
party to the suit, to hear what he can aUege 
against it. 

Previous to the passing of the Common Law 
Procedure Act, 18G0 {23 & 24 Viet. c. 12C), 
the action was commenced by an original writ 
issuing out of Chancery. 

If there were two plaintiffs, as in the case of 
joint*^ tenancy, &c. the death of one of them 
would not abate the action, for a lapse might 
occur before the survivor could bring another 
action. — 2 Saund. 12 ky and see 117 «. The 
summons upon this writ was served on the 
defendants, either personally or by posting it 
on the church-door of the benefice to which 
the action relates. A proclamation was un- 
necessary. If the defendant did not appear, or 
cast an essoin, i. e. show an excuse for not 
appearing at the return of the original writ, or 
if, after casting an essoin, he did not appear at 
the adjournment day, a writ of attachment 
issued commanding the sheriff to put such 
defendant, by gages and safe pledges, to answer 
for his default ; if no appearance was entered in 


due time to this, then a writ of gi*and distress 
was sued out, commanding the rficriff to dis- 
train the defendant by all his lands and chattels 
in the bailiwick, in order to compel the appear- 
ance ; if tlien the defendant would not api>ear 
at the return of this writ, the plaintiff had 
judgment by default. — 52 Hen, III. c. 12, 
Stat. of Marlbridge. Upon making out his 
title, execution was had. 

. When the defendant appeared, the plaintiff 
declared. 

By section 2G of 23 & 24 Viet. c. 126, it is 
enacted tliat no quare impedit shall be brought 
after the comm(‘ncement of the|Act in any 
court whatsoever, but that an action may be 
commenced by writ of summons issuing out of 
the Court of Common Pleas in the same man- 
ner and form as the writ of summons in an 
ordinary action, and upon such writ sliall be 
endorsed a notice that the plaintiff intends to 
declare in quare impedit. By s. 27, the service 
of the writ, the appearance of the defendant 
proceedings in default of appearance, pleadings, 
judgment, execution, and all other proceedings 
and costs upon such writ, shall be subject to the 
Siime rules of practice, as nearly as may be, as 
the proceedings in an ordinary action com- 
menced by writ of summons, and the provisions 
of the Common Law Procedure Acts 1852 and 
1854 shall apply to the, writ and pleadings, 
and the proceedings thereupon. 

The bishop and the clerk usually disclaim all 
title, except that of the bishop, as ordinary, to 
admit and institute, and that of the clerk, as 
presentee of the patron, who is thus left to defend 
his oAvn right. The ordinary, however, if he 
have collated by lapse, may defend his right so 
to collate, and .also his clerk may defend his right 
to be instituted (25 Edw. III. st. 3, c. 7). 
They may likewise plead dilatoiy pleas, or 
they may plead the generid issue in bar — ne 
disturba pas — but should a disturbance be 
proved on their parts, the plaintiff will be en- 
titled to dam.ages. • If the plaintift*’s presentee 
be unfit, for want of learning, or otherwise, the 
bishop may plead the incapacity in bar. 

The pati'on-defoudant may plead dilatory 
pleas ; or plcnarty, i. e. that the church has 
been full for six calendar months before the 
issuing of the original writ, by virtue of his 
own presentation ; or the general issue ne dis~ 
turha pas ; or he may traverse the plaintiff *s 
title. 

The defendant should set forth his own title,^ 
since in this action both parties are in effect . 
complainants, and either may establish Ms 
right to present upon proving his title thereto. 

The defendant, being thus deemed an actor,. - 
may himself carry down the record to ticial 
without a proviso, although it is usual in prae- 
tice to insert the proviso.— 2 Saund. 3.36 a, 

The trial isgenerally by jury, IfthcpUuntiff 
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fail in proving his title, the defendant may 
prove his, if he have pleaded it. If the plain- 
tiff succeed, then the jury are to inquire 
whether the benefice be full or not ; if full, 
upon whose presentation ; its yearly value ; and 
whether six calendar months have passed since 
the avoidance, in ordesr that they may assess 
the damages. By West. 2, 13 Edw. I. c. 5, if 
more tlian six calendar months have elapsed by 
reason of disturbance, so that the bishop has 
collated by lapse, and the true patron has 
tliereby lost his presentation, damages are to 
be adjudged against the disturber to the amount 
of the value ^f the benefice for two years; if 
this time have not elapsed, then damages are 
to be assessed to the value of a moiety of the 
benefice for one year. Should the defendant 
succeed he is net entitled to damages. 

The judgment is that the successflil party 
recover his presentation, and a writ issues to 
the bishop commanding him to admit his pre- 
sentee. 

As to costs, see 4 & 5 Wf?i. IV. c. 39, and 
23 & 24 Viet. c. 120, s. 27 ; and see Chit. 
Arch. Prac. by Pren. 305, 1486. 

Quare iucunibravit, a writ which lay against 
a bishop, who, within six months ^er the 
vacation of a benefice, conferred it on his 
clerk, whilst two others were contending at 
law for the right of presentation, calling upon 
him to show cause why he had incumbered the 
church. — Reg. Orig. 32. Abolished by 3 & 4 
Wm. IV. c. 27. 

Quare intrusit, a writ that formerly lay 
where the lord proffered a suitable marriage 
to his ward, who rejected it, and entered into 
the land, and married another, the value of 
his marriage not being satisfied to the lord. 
Abolished by 12 Car. II. c. 24. 

Quare non admisit, a writ to recover 
damages against a bishop who does not admit a 
plaintiff’s clerk. It is however rarely or 
never necessary ; for it is said that a bishop 
refusing to execute the writ ad admittendum 
clericnm^ or making an insufficient return to it, 
may be fined. — "^ats. Cler. Law. 302. 

Qnare non permittit, an ancient writ, which 
lay for one who had a right to present to a 
church for a turn against the proprietary. — 
Fleta, 1. 5, c. vi. 

Quare obstrnxit, a writ which lay for him 
who, having a liberty to pass through his 
neighbor’s ground, could not enjoy his right, 
because the owner had obstructed it. — Fleta^^ 

1- 4, c. xxvi. 

Ctnarentenaterm, a furlong. — Co. Liu. 5 h. 

Unarrel, a dispute, contest ; also, an action 
real or personal. 

dnaii;, the fourth part of a gallon. 

QiUarter, a length of four inches. 

Onaxter-days, the days which begin the four 
.quarters of year^^viz. the 25th of March, or 


Lady-day ; the 24th of June, or Midsummer- 
day ; the 29th of September, or Michaelraas- 
day ; and the 25th of December, or Christmas- 
day. 

duarterization, dividing a criminal into 
four quarters. 

duarter-seal, the seal kept by the director 
of the Chkneery in Scotland. It is in the shape 
and impression of the fourth part of the great 
seal ; and is in the Scotch statutes called the 
Testimonial of tlie Great Seal. Gifts of lands 
from the Crown pass this seal in certain cases. 
Bell. 

Quarter-sessions. See General Quarter- 
sessions, and Borough-sessions. 

Quarter of a year, ninety-one days. — Co. 
Lilt. 135 b. 

Quarto die post, the fourth day inclusive 
after a return of a writ, and if a defendant 
appeared then it was sufficient ; but this prac- 
tice is now altered. 

Quash \_cassum facer e., Lat.], to overthrow 
or annul. — Bracton. As to quash an indict- 
ment, an order of justices, or a poor-rate. 

Quasi-contract, an act which has not the 
strict form of a contract, but yet has the force 
of it ; an implied contract. 

Quasi-crime, or Quasi-delict, the action of 
one doing damage or evil involuntarily. 

Quasi-entail. An estate pur autre vie may 
be granted, not only to a man and his heirs, 
but to a man and the heirs of his body, which 
is termed a quasi entail ; the interest so granted 
not being properly an estate-tail (for the Sta- 
tute De Donis applies only to where the sub- 
ject of the entail is an estate of inheritance), 
but yet so far in the nature of an estate- tail, 
that it will go to the heir of the body as special 
occupant during the life of cestui que vie, in 
the same manner as an estate of inheritance 
would descend, if limited to the grantee and 
the heirs of his body. And such estate may 
be also granted with a remainder thereon 
during the life of cestui que vie ; and the aliena- 
tion . of the < 7 Mas/-tenant-in-tail will bar not 
only his issue, but those in remainder. The 
alienation, however, for that purpose (unlike 
that of an estate-tail, properly so called), may 
be effected by any method of conveyance, 
except a will. — 1 Step. Com. 448. 

Quasi-fee, an estate gained by wrong; for 
wrong is unlimited and uncontained within 
rules. 

Qucusi-personalty, things which are mov- 
able in point of law, though fixed to things- 
real, either actually, as emblements (Jructus 
tndustriales)^ fixtures, &c.; or fictitiously, as 
chattels-real, leases for years, &c. 

Quasi-realty, ffiings which are fixed in 
contemplation of law to realty, but movable in 
themselves, as heir-looms (or limbs of the in- 
heritance), title-deeds, court-rolls, &c. 
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duasi-tenant at sufferance, an under- 
tenant who is in possession at the determination 
of an original lease, and is permitted by the 
reversioner to hold over. 

Quasi-traditio, the placing a person in pos- 
session of a right, 

Quasi-trustee, a person who reaps a benefit 
from a breach of trust, and so becomes sinswer- 
able as a trustee. — LewirCs Trusts^ 846. 

Quatuorviri, magistrates who had the care 
and inspection of roads among the Romans. — 
Civ. Law. 

Quays. As to erection of quays in or near 
to a public harbour, or river communicating 
therewith, see 46 Geo. III. c. 153, amended by 
25 & 26 Viet. c. 69, s. 15. 

Quebec. See 15 & 15 Viet. c. 53. 

^ Queen £fr. ewen, Sax., a wife], a woman who 

sovereign of a kingdom. The queen regent, 
regnant, or sovereign, is she who holds the 
Crown in her own right, as Queen Victoria, 
who has the same powers, prerogatives, rights, 
dignities, and duties as if she had been a 
king. 

(1) With regard to the Queen’s title, the 
Crown of England, by the positive constitution 
of the kingdom, has ever been descendible, and 
so continues, and it is descendible in a course 
peculiar to itself, yet subject to limitation by 
Parliament ; but notwithstanding those limita- 
tions, the Crown retains its descendible quality, 
and becomes hereditary in the prince to whom 
it is limited. 

(2) Her duties are to govern the people ac- 
cording to law, to execute judgment in mercy, 
and to maintain the established religion. 

(3) Her prerogatives are — 

(a) As to her dignity or royal character, 
which consists in the legal attributes of — 

(n) Personal sovereignty. 

(/3) Absolute perfection. 

(y) Political perpetuity. 

(J) As to her regal power, in which consists 
the executive part of government ; in foreign 
concerns, the Queen, as the representative of 
the nation, has the right or prerogative df — 

. (a) Sending and receiving ambassadors. 
(ji3) Making treaties. 

(y) Proclaiming war or peace. 

(^) Issuing reprisals. 

(g) Granting safe conducts. , 

In domestic affairs, the Queen is a con- 
stituent part of the supreme legislative power ; 
she may negative all new laws ; and is 
bound by no statute unless specially named 
therein. She is also considered as the general 
of the kingdom, and may raise fleets and 
armies, build forts, appoint havens, erect 
beacons, prohibit the exportation of arms and 
ammunition, and confine her subjects within 
the realm, or recall them from foreign parts. 
She is also the fountain of justice and general 


conservator of the peace, and therefore may 
erect courts (wherein she has a legal ubiquity), 
prosecute offenders, pardon crimes, and issue 
proclamations. She is likewise the fountain 
of honor, office, and privilege. She is also the 
arbiter of domestic commerce; but not of 
foreign, which is regulated by the law of 
merchaiits. She is, therefore, entitled to the 
erection of public marts, the regulation of 
weights and measures, and the coinage or 
legitimation of money. The Queen is also the 
supreme head of the church, and as such, 
convenes, regulates, and dissolves synods, nomi- 
nates bishops, and receives appeals in all 
ecclesiastical causes. 

(4) The Queen’s revenue is either ordinaiy 
or extraordinary. 

(A.) The ordinary is either— 

(1) Ecclesiastical, consisting in 

(a) The custody of the temporalities of 
vacant bishoprics. 

(/3) Corodies and pensions. 

(y) Extra- parochial tithes. 

(o) The first-fruits and tenths of benefices. 

(2) Temporal, consisting in 

(а) The demesne lands of the Crown. 

(/3) The hereditary excise ; being part of 
the consideration for the purchase of the 
feodal profits, and the prerogatives of pur- 
veyance and pre-emption. 

(y) Forests. 

(3) Courts of justice. 

(g) Royal fish. 

(^) Wrecks and things jetsam, flotsam, 
and ligan. 

(i;) Royal mines. 

(б) Treasure trove. 

(t) Waifs. 

(<c) Estrays. 

(A) Forfeitures for offences. 

(/i) Escheats. 

{v) The custody of idiots and lunatics. 
(B.) Extraordinary, which consists in aids, 
subsidies, and supplies granted to her by the 
Commons in Parliament, and raised by taxation. 
1 Bl. Com. 190. . 

Queen, Shootirt^ atj a high misdemeanor. 
See Shooting at the Queen. 

Queen Anne’s Bounty. See Bounty of 
Queen Anne. 

^ Queen Consort, the wife of the reigning 
king. She is a public person, exempt and 
distinct from the king, for she is of abmty to 
purchase lands, and to convey them, to mske 
leases, to grant copyholds, and to do other 
acts of ownership, without the concurrent' of 
her husband. She is also capable of tahihg a 
grant at common-law from her husband, y^blfsh 
no other wife can do. She has separate O^Yta 
and offices distinct from the king's, 
in matters of ceremony, but ’ eveu f ^ law ; 
and her attorney and jolicitor-geueral aiw 
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entitled to a place within the bar of his 
Majesty’s courts, together with the king’s 
counsel. She may likewise be sued, and sue 
alone, without joining her husband; she is 
indeed considered as a feme sole, and not as 
a feme covert. She pjvys no toll, nor is she 
liable to any fine in any court. As to the 
security of her life and person, she is placed 
on the same footing with the king. 

'''^Queen. Dowager, the widow of a deceased 
king. She enjoys most of the privileges be- 
longing to her as queen consort. But it is 
not treason to conspire her death or violate 
her chastity, because the succession to the 
Crown is not thereby endangered. No man 
can marry her without special license from 
the Crown, on pain of fc)rfeiting his lands 
and goods. If she marry a subject, she does 
not lose her regal dignity, as dowager peeresses 
(if commoners by birth) do their peerages, 
when they marry commoners. 

dueen Gold, a royal revenue which belonged 
to every queen consort during her marriage 
with the king, and was due from every person 
who had made a voluntary offer or fine to the 
king amounting to ten m^rks or upwards, 
or in consideration of any privileges, grants, 
licenses, pardons, or other matters of royal 
favor conferred upoif him by the king ; it was 
due in the proportion* of one-tenth part more, 
over and above the entire offering or fine 
made to the king, and became an actual debt 
of record to the queen’s majesty, by the mere 
recording of the fine. But no such payment 
was due for any aids or subsidies granted to 
the king in Parliament or convocation ; nor 
for fines imposed by courts on offenders against 
their will, nor for voluntary presents to the 
king, without any consideration-money from 
him to the subject, nor for any sale or contract 
whereby the revenues and possessions of the 
Crown were granted away or diminislied. It 
is now quite obsolete. 

Gueen Begnant, or Begent, she who holds 
the Crown in her own right. See Queen., 

As to the status, &c. of the husband of the 
Queen Hegnant, see Pbince Consort. 

Gueen’s Advocate. See Advocate, Queen’s. 
Also an oflScer in Scotland, similar, but in some 
respects superior to the Queen’s attorney- 
general in England. It is his province to 
prosecute all criminal actions, and bring the 
criminals to punishment, without the inter- 
vention of any grand jury, and at the public 
expense. 

'’jjC Gueen’s Bench. The Court of King’s, or 
Queen’s Bench (so called because the king used 
formerly to sit there in person, the style of the 
court still being coram ipso or coram ipsd 
regind) is a court of record, and the supreme 
coiirt of coTi^dh law in the kinp^dom, consisting 
a chialljlmce ai^ four patsne justices who 


are by their office fhe sovereign conservators 
of the peace and supreme coroners of the land. 
Yet though the king himself used to sit in 
this court, and still is supposed so to do, he 
did not, neither by law is he empowered to, 
determine any cause or motion but by the 
mouth of his judges to whom he hath com- 
mitted kis whole judicial authority. 

This court, which is the remnant of the 
aula regiOy is not, nor can be from die very 
nature and constitution of it, fixed to any 
certain place, but may follow the king’s person 
wherever he goes, for which reason all pro- 
cess issuing out of this court in the king’s 
name is returnable * uhicunque fuerimus in 
Anglid.^ It hath indeed for some centuries 
past usually sat at Westminster, being an 
ancient palace of the Crown, but might remove 
with the king to York or Exeter if he thought 
proper to command it. And we find that after 
Edward I. had conquered Scotland it actually 
sat at Roxburgli ; and this movable quality, 
as well as its dignity and power, are fully 
expressed by Bmeton where he says that the 
justices of this court are capitales generales 
perpetui et majores ; a latere regis residentes ; 
qui dmniu7n aliormn coi'vigere tenentur injurias 
et errores. And it is moreover especially pro- 
vided in the articuli super cartas that the 
king’s chancellor and the justices of his bench 
shall follow him, so that he may have at all 
times neiir unto him some that be learned in 
the laws. 

The jurisdiction of this court is very high 
and transcendent. It keeps all inferior juris- 
dictions within the bounds of their authority, 
and may, cither by writ of certm^ariy remove 
their proceedings to be determined here, or, 
by writ of prohibition, prohibit their progress 
below. It superintends all civil corporations 
in the kingdom (See Quo warranto). By writ 
of mandamus it commands magistrates to do 
what their duty requires in every case where 
there is no other specific remedy. By writ of 
habeas corpus it protects the liberty of the 
subject by speedy and summary interposition. 
It takes cognizance both of criminal and civil 
causes ; the former in what is called the crown 
side or crown office ; the latter in the plea 
side of the court. On the crown side it takes 
cognizance of all criminal causes from high 
treason down to the most trivial misdemeanor 
or breach of the peace. Into it also indict- 
ments from all inferior courts may be removed 
by writ of certiorari, and may be tried either 
at bar, or at nisi prius, or in some extreme 
ca^s at the Central Criminal Court under 
19 & 20 Vict.o. 16. See Certiorari, Habeas 
CORPUS, Mandamus, Quo warranto. 

On the plea side it exercises a general juris- 
diction overall actions between subject andsul^ 
ject with the exception of real actions and suits 
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concerning the revenue. Its jurisdiction in civil 
notions was formerly limited to trespass or in- 
juries said to have been committed vi et 
but by means of fictitious proceedings called Bill 
of Middlesex SLudi Latitat (yrhifM see) it.usurjjed 
jurisdiction over all personal actions. It now 
exercises a direct jurisdiction in all such 
actions by virtue of 2 Wm. IV. c. 39, which 
a,bolished these fictitious proceedings. Error 
lies from this court to the Exchequer chatuber. 

The matters comprised within the civil juris- 
diction of this court have been thus classed — 
(I.) Formal or plenary. 

(1) Personal actions. 

(2) Mixed action of ejectment. 

(II.) Summary. 

(1) Annuities and mortgages (15 & 16 
Viet. c. 7G, ss. 219 &'220). 

(2) Arbitrations and awards. 

(3) Habeas Corpus Act (31 Car. II. c. 2, 
extended by 56 Geo. 111. c. 100). 

(4) Interpleader Act (1 & 2 Wm. IV. 
c. 58). 

(5) Over officers of the court. 

(G) Warrants of attorney, cognovits, and 
judges’ orders for judgment. 

(111.) Auxiliary. 

(1) Answering a special case. 

(2) Enforcing judgments of inferior courts 
of record. 

(3) Prerogative Mandamus to compel in- 
ferior courts or officers to act. See 17 & 18 
Viet. c. 125, ss. 75-77. 

(4) Prohibition. 

(5) Quo warranto. 

(6) Trying an issue in fact from a court 
of equity, or a feigned issue. 

(IV.) Appellate. 

(1) Ai)peal from the decisions of justices 
of the peace, in giving possession of deserted 
premises to landlords, under 11 Geo. II. 
c. 19, ss. IG, 17. 

(2) Writs of error from certain inferior 
courts of record (17 &, 18 Viet. c. 125, 
s. 102). 

(3) Writs of false judgment from inferior 
courts, not of record, but proceeding accord- 
ing to the course of the common law. 

(4) Appeals by way of a case from the 

summary jurisdiction of justices of the 
peace, on questions of law (20 & 21 Viet, 
c. 43, Order of Court, 25th November, 
1857). , ^ , 

Connected with the Court of Queen s Bench, 
and auxiliary thereto, is the practice Court, 
presided over by one of the puisne judges in 
rotation. The Ffactice Court (formerly called 
the Bail Court) hears and determines common 
matters of business, and ordinary motions for 
writs of TnandanitiSj prohibition, &c, 

CoroiiGr ftud Attorney, an officer 
S tlie Crown side of the Queen’s Bench.— 


6 & 7 Viet c. 20. By 23 & 24 Viet. c. 54, 
the office of assistant master of the Crown 
office is abolished; and the officers, on the 
Crown side of the court are to be the Queen’s 
* coroner and attorney and one master. 
^Queen’s Counsel, barristers who have been 
called within the bar, and selected to be the 
Queen’s counsel. They answer in some mea- 
sure to the advocates of the revenue, advocati 
fiseij among the Komans. They must not ^ 
em|)loyed against the Crown without special 
license, which, however, is never refused. It 
costs about nine pounds. 

^Queen’s Evidence, an accomplice to whom 
a hope is held out, tliat if he will fairly dis- 
close the whole truth as a witness on the trial, 
and bring the other offenders to justice, he 
shall himself escape punishment. — 1 Phil. 
Evid. 31. A jury may, if they think fit, 
convict on the unsupported testimony of an 
acconq)lice. 

Queensland, a separate colony, in the dis- 
trict of Moreton Bay, New South Wales. See 
Gaz. June 3rd, 1849, and 24 & 25 Viet. 
c. 44. 


'^Queen’s Printer has the liberty of printing 
the Bible, Prayer-book, statutes and acts of 
state, to the exclusion of all other presses, 
except the two Universities 
VQueen’s Prison, a jail appropriated to the 
aeotors and criminals confined under process 
or by authority of the superior courts at 
Westminster, the High Court of Admiralty, 
and also to persons imprisoned imder the 
btinkrupt-law. The 5 & 6 Viet. c. 22, amended 
by 11 & 12 Viet. c. 7, and 23 & 24 Viet, 
c. 60, consolidated the Queen’s Bench, Fleet 
.and Marshalsca Prisons. Sec The Queen's 
Prison Discontinuance Act^ 1862, 25 & 26 
Viet. c. 104. 


Quo estate [^quoimm statum^ Lat.J, as much 
as to s.ay, whose estate he has. It is a plea 
where one entitling another to land, says, that 
he and .they whose estate he has, have enjoyed 
the same. A person cannot prescribe in any- 
thing by a f/z/e estate that Ikis in grant, and 
cannot pass without deed or fine ; but in him 
and his ancestors he may, because he comes 
in by descent without any conveyance.—! Inst* 
121 ; 2 Bl. Com. 266. See Pkescriptiok. 

Que est le mesme \_qua} est eadem^ Lat.], a 
term used in actions of trespass, &c. for a 
direct justification of the very act comjisined 
of by tlic plaintiff as a wrong. See Quit xsr 

EADEM. 

Quemadmodum ad qvxestionem facti non 
spondent judicea, ita^ ad quasstionem 
respondent juratorea. — Co. Litt. 295.— (Iii the 
same manner that judges do not answer to 
questions of fact, so jurors do not aniawer to 
questions of law.) 

Quern redditnm reddit^an old writ which. 
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lay where a rent-charge, or other rent which 
was not rent-service, was granted by fine, 
holding the grantor. If the tenant would 
not attorn, then the grantee might have had 
this writ 0. N. B. 126. 

Querela, an action or declaration preferred 
in any court of justice. 

Ctnerela coram rege a concilio disonti- 
enda et terminanda, a writ by which one is 
called to justify a complaint of a trespass made 
to the king himself, before the king and his 
council. 

Querele, a complaint to a court. 

Querent [fr. querens^ Lat.], a plaintiff, com- 
plainant, inquirer. 

Quest, inquest, inquisition, or inquiry. 

Question, interrogatory; any thing inquired. 
See Torture. 

Questman, or Questmonger, starter of law- 
suits or prosecutions ; also a person chosen to 
inquire into abuses, especially such as relate 
to weights and measures ; also a churchwarden. 
See Prid, Churchwardens Guide. 

Questus, land which does not descend hy 
hereditary right, but is acquired by one’s own 
labor and industry. 

Questus est nobis, a writ of nuisance, which 
by 15 Edw. I. lay against him to whom a 
house or other thing that caused a nuisance, 
descended or was alienated ; whereas, before 
that statute the action lay only against him 
who first levied or caused the nuisance, to 
the damage of his neighbour. 

Q,ui ahjurat regnum amittit regnum sed non 
regem ; patriam sed non patrem patriw, — 7 Co. 
9. — (He who abjures the realm, leaves the 
realm, but not the king; the country, but not 
the father of the country.) 

Qui accusat integrce famce sit et non crimi- 
nosus. — 3 Inst. 26. — (Let him who accuses be 
of clear fame, and not criminal.) 

Qui adimit medium., dirimit Jinem.-^Co. Litt. 
161. — (He who takes away the middle destroys 
the end.) 

Qui aliquid statu erit parte inaudita altera^ 
cequum licet dixerit, hand cequum fecerit. — 6 Co. 
52. — (He who decides anything, one party being 
unheard, though he should decide right, does 
wrong.) 

Quia Emptores, Statute of^ 18 Edw.T. st. 1, 
c. 1, A.D. 1290, West, the third. It is entitled 
in the parliament-roll, from the subject of- it, 
statutum regis de terris vendendis et emendis. 
Prior to this statute, any person might, by a 
grant of land, have created a tenure as of his 
person ; but if no such tenure were reserved, 
the feoffee held of the feoffor, by the same 
services by which the feoffor held of his supe- 
rior lord. The <jonsequence was, that all the 
fiuits of tenure fell into the hands of the 
fhoffors or mesne lords, to the prejudice of the 
ntpeiior lbrd|^''lhe fee ; fot* remedy whereof 


it was by this statute enacted, * That thence- 
forth it ^all be lawful to every freeman to sell 
at his own pleasure his lands and tenements, 
or part of them, so that the feoffee shall hold 
the same lands or tenements of the chief lord 
of the same fee, by such service and customs 
as his feoffor held before.’— 2 Inst. 500; 2 
Reeves^ o. xi., p. 223. 

Quia Timet Bill It is filed tor the purpose 
of quieting a present apprehension of a probable 
or possible future injury to property. The court 
adapts its relief so as to accomplish the ends of 
the precautionary justice required, and will 
cither appoint a receiver to receive the rents or 
other income, or order the fund to be paid into 
court, or direct security to be given for its due 
preservation and appropriation, or is.sue its pre- 
ventive writ of injunction. — Sto. Kq. Jur. 
c. xxi. and 1 Madd. Chan. 294. 

Qui bene disiinguit, bene docet. — 2 Inst. 470. 
(He who distinguishes well, teaches well.) 

Qui bene interrogate bene docet. — 3 Buis. 227. 
(He who questions well, learns well.) 

Quick with child. See Abortion. 

Qui concedit aliquidy concedere videtur et id 
sine quo concessio est irrita, sine quo res ipsa esse 
non potuit. — 11 Co. 52. -(He who concedes 
anything is considered as conceding that with- 
out which his concession would be idle, 
without which the thing itself could not 
exist.) 

Qui contemnit prceceptumy contemnit prceci- 
pientem. — 12 Co. 96. — (He who contemns the 
precept, contemns the person giving it.) 

Quicquid est contra normam recti est injuria. 

9 Buis. 313. — (Whatever is against the rule of 
right, is an injury.) 

Quicquid in excessu actum est lege prohibetur. 

2 Inst. 107. — (Whatever is done in excess is 
prohibited in law.) 

Quicquid judicis auctoritati subjicitur novitati 
non subjicitur. — 4 Bist. 66. — (Whatever is 
subject to the authority of the judge, is not 
subject to novelty.) 

Quicquid plantatur solo, solo cedit. — Off. of 
Exec. 57. — (Whatever is afliixed to the soil, be- 
longs to the soil.) 

Quicquid solvitur, solvitur secundum modum 
solventis.—2 Vern. 606. — (Whatever is paid, 
is paid according to the direction of the payer.) 

Qui cum alio contrahit, vel est, vel esse debet, 
non ignarus conditionis ejus. — (He who con- 
tracts with another, either is, or ought to be, 
acquainted with the condition of 3ie person 
with whoni he contracts.) 

This rule, however reasonable in its applica- 
tion to the condition of a peri^n as fixed by the 
law of the country where he is domiciled, is 
not so clear in point of convenience or equity, 
when applied to the condition of a person as 
fixed by the law of a foreign country. How 
are the inhabitants of any country to ascertain 



( 765 ) 


the condition of a stranger dwelling among 
them, as fixed by the law of a foreign country, 
where he was born, or has acquired a domicile? 
Even courts of justice do not assume to know 
what the laws of a foreign country are ; but 
require them to be proved ; how then shall 
private persons be presumed to have better 
means of knowledge ? On the other Jiand, it 
may be said with great force, tliat contracts 
ought to be governed by the law of the coiintr}' 
where they are made, as to the competence of 
the parties to make them, and as to their 
validity ; because the parries may well be j)re- 
sumed to contract with reference to the laws of 
the place where the contract is made, and is to 
be executed. Such a rule has certainty and 
simplicity in its application. It ought not, there- 
fore, to be matter of surprise that the country 
of the party’s birth should hold such a contract 
valid or void, according to its own law ; and 
that, nevertheless, the country where it is to be 
made and to be executed, should hold it valid 
or void, according to its own law. It has well 
been observed by an eminent judge (Lord 
Stowell), that ‘ with respect to any ignorance 
arising from foreign birth and education, it is 
an indispensable rule of law, as excrcisod in 
all civilised countries, that a man who contracts 
in a country engages for a competent knowledge 
of the law of contracts of that country. If he 
rashly presume to contract without such know- 
ledge, he must take the inconveniences resulting 
from such ignorance upon himself, and not 
attempt to throw them upon the other party 
who has engaged under a proper knowledge 
and sense of the obligation which the law would 
impose upon him by virtue of that engagement.’ 
Dalrymple v. Dalrymple^ 2 Hagy. Cons. 7?. 61 ; 
Story's Confl. of Laivs, 93, 

Quicunque habet jurisdictionem ordinariam 
est illius loci ordinariua. — Co. Litt 344. — 
(WhoeA’^er has an ordinary jurisdiction, is ordi- 
nary of that place.) 

Quicunqve jussujndicis aliquid fecerit non 
videtur dolo malo fecisse^ quiaparere necesse est. 
10 Co. 71. — (Whoever does anything by the 
command of a judge, is not reckoned to have 
done it with an evil intent, because it is neces- 
sary to obey.) 

Qui destruit medium destruit jinem . — 10 Co. 
51. — (He who destroys the middle, destroys the 
end.) 

Qmx doit inheriter al pare doit inheriter al ftz. 
(He who Avould have been heir to the father, 
shall be heir to the son.) 

Quid juris clfunat, a judicial writ issued out 
of the record of a fine, which remained with the 
custos brevium of the Common Pleas before it 
was engrossed ; it lay for the grantee of a re- 
version or remainder, when the particular 
tenant would not ^iUirxi.’^Reg.' Jud. 671. 
duid pro quo {what far what')^ the mutual 


consideration and performance of both parties 
to a contract. 

Quid sit jus, €t in quo consistit injuria, legia 
est defnire,—-Co* Litt. 168 6.— -(What right is, 
and what injury is, it is the business of the law 
to declare.) 

Qui eorum vestigia insistant eorum exitus per- 
hor rescant — 4 JnsU 487.- — (Let those dread 
their fate who tread in their steps.) 

duietare, to quit, ac(][uit, discharge, or save 
harmless. 

duiete clamaro, to quit claim, or renounce 
all pretensions of right and title.— •Bract. 
1 . 6 . 

duiet eiyoymeut. See Covenant and De- 
mise. , 

duietus, freed or acquitted. A word made 
use of in the Exchequer in the discharge given 
to accountants to the Crown, e. g. a sheriff. 
As to the registration of a quietus, see 2 VicL 
c. 11, s. 9. 

duietus reditus, a quit-rent. 

Qui cvertit causam evertit causatum futurum. 
10 Co. 51. — (He who overthrows the cause, 
overthrows the future consequence.) 

Qui ex damnato coitu nascuntur inter liheros 

non computentur. — Co. Litt. 8 (Those who 

are born of unlawful intercourse, are not counted 
among children.) • 

Qui facit per alium, facit per se. — Co. Litt. 
258. — (He who acta through another, acts 
through himself.) 

Qui habet jurisdictionem absolvendi, hahet 
jurisdictionem ligandi. — 12 Co. 69. — (He who 
has the jurisdiction of loosening, has the juris- 
diction of binding.) 

Qui hceret in literd, hceret in cortice.—^Go. 
Litt. 289. — (He who sticks to the letter, sticks 
to the bark.) 

dui improvide, a supersedeas granted where 
a writ is erroneously sued out or misawarded. 

Qui in utero est, q^ro jam nato habetur, quoties 
de ejus commodo queeritur. — (He who is in the 
Avomb is held as already born, whenever a ques- 
tion arises for his benefit,) 

Qui jure suo utitur, nemlni facit injuriam.-L 
Reg. Jur. Civ. — (He who exercises a right, 
does an injury to nobody.) 

Quilibet potest renunciare juri pro se intro- 
ducto. — 2 Inst. 183. — (Every man can renounce 
a right introduced for himself.) 

Qui molitur insidias in patriam id facit quod 
insanus hauta perforans navem in qud vehitur. 

3 Inst. 36. — (He who plots against his country 
acts like an insane sailor who scuttles the 
ship in which he is carried.) 

Qui non cadunt in constaniem virum vdtU 
timores sunt eestimandi . — 7 Go. 27.-— -(^ose 
fears are to be esteemed vain which do not 
affect a firm man.) 

Qui non habet in cere, Imt in 
quia peccetur inpun ^. — 2 Inst. Who 
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cannot pay with his purse must suffer in person, 
lest any one should sin with impunity.) 

Qmi non habet potestatem alienandi habet ne~ 
cessitatem. retinendi. — Hob. 330. — (He who has 
not the power of alienating, is obliged to retain.) 

Qwf non improbat, approbat. — 3 Inst, 27. — 
(He who does not blame, approves.) 

Qai non libere veritatem pronunciat proditor 
est veritatis. — 4 Inst. JEJpiV.— ~(He who does 
not willingly speak truth is a betrayer of tlie 
truth.) 

Qui non obstat quod obstare potest^ facer e vide-' 
tur. — 2 Inst. 146. — (He who does not prevent 
what he can prevent, seems to Commit the 
thing.) 

Qui non prohibet quod prohibere potest^ assen- 
tire videtur. — 2 Inst. 308. — (He who does not 
forbid what he can forbid, appears to assent.) 

Qui non propulsat injuriam quando potest^ 
infert, — ^Jenk. Cent. 271. — (He who does not 
repeal an injury when he can, induces it.) 
Quinquagesima Sunday, Shrove Simday. 

Quinquepartite, consisting of five parts, 
duinque Portus, see Ctnque Ports. 
duinsteme, or duinzime, tilteenths. — 13 
Edw. /. 

duintal, or Kintal, a weight of 1 00 lbs. 

duinto exactus, the fifth or last call or re- 
quisition of a defenclant sued to outlawry. 

Qui obstruit aditum^ destmit commodum . — 
Co. Litt. 161. — (He who obstructs an entry 
(on land) takes away the enjoyment.) 

Qui omne dicit^ nihil excludit. — 4/a.si. 81. — 
(He who says all, excludes nothing.) 

Qui parcit nocentibus, innocentibus qmnit . — ^ 
Jenk. Cent. 126. — (He who spares the guilty 
punishes the innocent.) 

Qui peccat ebrius^ luat sobrius. — Carfs Rep. 
133. — (Let him who sins when drunk, be jmn- 
ished when sober.) 

Quiperalium facit.,per seipsum facere videtur. 
Co. Litt. 258. — (He who does a thing by an 
agent, is considered as doing it himself.) 

Qui per frqudem agit, frustrd agit. — 2 Rol. 
Rep. 17. — (What a man does fraudulently, he 
does in vain.) • 

Qui periculum amat in eo 'peribit. — (He who ' 
loves danger will perish by it.) 

Qui potest et debet vetare^ jubet. — Gilb. 35. 
(He who is able and ought to forbid, com- 
mands.) 

Qui primum peccat ille facit rixartf,. — Godb. 
(He who sins first, makes the strife.) 

Qui prior est tempore potior est jure. — Co. 
Litt. 14. — (He who is first in time, is more 
powerful in law.) 

Qui pro me aliquid facity mihi fecisse videtur. 

2 Inst, 501. — (He who does anything for me, 
appears to do it to me.) 

Qui providet sibi providet hoeredibus. — (He 
who provides for hitn^^lf, provides for his heirs.) 

Qtti ratipnem tn ^nibus queerunt^ rationem 


subv€rtunt.’-^2 Co. 75. — (They who seek a 
reason for eveiything, subvert reason.) 

Qui semi actionem renunciaverity amplius re- 
petere non potest. — 8 Co. 59. — (He who re- 
nounces an action once, cannot any more repeat 
it.) 

Qui semel malusy semper praesumitur esse 
malus m eodem genere. — Cro. Car. 317. — (He 
who is once bad, is presumed to be bad always 
in the same degree.) 

Qui sentit commodumy sentire debet et onus : 
et e contra. — 1 Co. 99. — (He who receives the 
advantage, ought also to suffer the burthen, and 
on the contrary.) 

The converse of this maxim also holds. 

Qui tacety consentire videtur. — Jenk. Cent. 
32. — (He who is silent, appears to consent.) 

Qui tacet consentire videtur y ubi tractatur de 
ejtis commodo. — 9 Mod. 38. — (He who is silent 
is considered as assenting, when his advantage 
is debated.) 

etui tam {who as weH)y a popular action on 
a penal statute which is partly at the suit of 
the Queen and partly at that of an informer ; so 
called from the words ‘ Qui tam pro domind 
regindy quam pro se ipsOy sequitur.^ As to the 
Crown’s j)ower of remitting these penalties see 
22 Viet. c. 32. 

Qui tardius solvity minus solvit. — Jenk. Cent. 
58. — (He who pays slowly, pays too little.) 

Qui timenty cavent et vitant. — Office of Exec. 
62. — (They who fear, are wary and avoid.) 

Quisquis preesumitur bonus ; et semper in 
dubiis pro reo respondendum. — Jar. Civ . — 
(Every one is presumed good ; and in doubt- 
ful cases, the presumption is always in favor 
of the defendant.) 

Quisquis est qui velit juris consultus haberi 
continuet studiuiUy velit a quocunque^doceri . — 
Jenk. Cent. — (Whoever wishes to be a juris- 
consult, let him continually study, and desire 
to be taught by everyone.) 

Quit claim, a quitting of one’s action, claim 
or title. 

Quit-rent, a rent, the payment of which 
frees from services, &c. 

Quoad hoc {as to this). 

Quo animo {with what mind). 

Quod ab initio non valety in traciu temporis 
non convalescet. — 4 Co. 2. — (That which is bad 
in its commencement, improves not by lapse of 
time.) 

Quod alias bonum et justum esty si per vim 
vel fraudem petatuvy malum et injustum efficitur. 

3 Co. 78. — (What otherwise is good and just, 
if it be sought by force and fraud, becomes bad 
and unjust.) 

Quod clerioi beneficiati de oancellaria, a 

writ to exempt a clerk of the Chancery from 
the contribution towards the proctors of the 
clergy in Parliament, &c. — Reg, Orig. 261. 

Quod clerioi non eligantur in officio 
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ballior, &c. a writ which lay for a clerk, who, 
by reason of some land he had, was made, or 
was about to be made, bailiff, be^idle, reeve, or 
some such officer, to obtain exemption from 
serving the office. — rlieg. Orig. 187. 

Quod constat clare^ non debet verlficari . — 
(That which is clearly apparent, needs not to 
be verified.) , 

Quod constat curice^ opere testium non hidiget. 
2 hist, 662. — (What appears to the court, 
needs not the help of witnesses.) 

Quod contra legem Jit^ pro infecto habetur . — 1 
Co. 31. — (What is done contraiy to law is 
considered as not done.) 

QiUOd computet, an interlocutory judgment 
or decree in a matter of account. 

Quod cum {that whereas'). 

Quodcunque aliquis ob tutelam corporis sm 
/ecei'it, jure id fecisse vkletur. — 2 Inst. 590. — 
(Whatever any one does in defence of his 
person, that he is considered to have done 
legidly.) 

Quod datum est ecclesim^ datum est Deo, — 2 
Inst. 2. — (What is given to the church is given 
to God.) 

Quod demonstrandi causa additur rei satis 
demonstratw, frustra Jit. — 10 Co. 113. — (What 
is added to a thing sufficiently palpable for the 
purpose of demonstration, is vain.) 

Quod dubitas., ne feccris. — 1\ C. 300. — 
(Where you doubt, do nothing.) 

Quod ei deforceat, a Avrit for a tenant-in- 
tail, tenant-in -dow(5r, by the courtesy, or for 
term of life, having lost any land by default, 
against him who recover.s^or his heir. — lleg. 
Grig. 171. 

Quod est ex nece.ssitate nunquam introducitur, 
nisi quaiido 'necessarium. — 2 Tlol. Hep. 512« — 
(What is of necessity, is never introduced, ex- 
cejit when necessiiry.) 

Quod est inconvenieuSy aut contra rationenij 
non peiinissum est in lege. — Co. hitt. 178.— 
(What is inconvenient, or contrary to rea.son, 
is not permitted in law.) 

Quod est necessarium est licitum. — Jenh. 
Cent. 76. — (What is necessary is lawful.) 

Quod fieri non debet factum valet. — 5 Co. 

38. (What ought not to be done avails when 

done.) 

Quod inconsulto fecimus, consultiusrevocemus. 
Jenk. Cent. 11 6. —(What we have done without 
counsel, let us undo when better advised.) 

Quod in jure scripto ^ jus ^ appellatur., id m 
lege Anglice ^rectum' esse dicitur , — Co. Litt. 

260. (What in written law is called 

in the law of England is said to be ‘ rectum.') 

Quod in minori valet^ valebit in majori ; et 
quod in majori non valet., nec valebit in minori. 
Co. Litt. 260.— (What avails in the minor, Avill 
avail in the major ; and what <^s not avail in 
the major, will not avail in th^pinor.) 

Q^iod in uno similium vall^ valebit in altero. 


Co. Litt. 191. — (What avails in one of two 
similar things, will avail in the other.) 

Quod meum est, sine me aufern non potest. 
Jenk. Cent. 251.— (What is mine cannot be 
taken away without my act.) 

Quod necessaric intelligitur, id non deest. — 1 
Buis. 7 1 . — (What is necessarily understood is 
not wanting.) 

Quod necessitas cogit, d^endit. — JJ. II. P. C. 
54. — (What necessity forces, it justifies.) 

Quod non apparet non est ; et non apparet 
judirialiter ante judicium. — 2 Inst. 479.— (That 
which appears not is not; and nothing appears 
judicially before judgment.) 

Quod non capit Christus, capit Jiscus.—^^ 
Inst. 132. — (What the church does not take, 
the exchequer does.) * 

Quod non habet principium non habet finem. 
Co. Litt. 345. — (That which has no beginning 
has no end.) 

Quod non legitnr non creditur . — 4 Inst. 304.— 
(What is not read is not believed.) 

Quod non valet in principalia, in accessoria 
seu consequentia non valebit ; et quod non vatet 
in magis propinquo, 7ion valebit in magis remoto, 
8 Co. 78. — (That which is not good against the 
principal, will not be good ns to accessories or 
consequences ; and that which is not of force 
in regard to things near it, *will not be of force 
in things more remote frem it.) 

Quod nosti'uin est, sine facto sive dcfectu nostro 
amitti seu in aliuni transfeiri non potest. — 8 
Co. 92. — (That which is ours cannot be lost or 
transferi ed to another without om* own act, or 
our own fault.) 

Quod nuflius est, est dornini regis. — Fleta, 1, 
iii. (That which is he property of nobody be- 
longs to our lord the king.)^ 

Quod nullius est, id ratione naturali occupanti 
conceditur, — Band 1, xli. — (What belongs to 
nobody is given to the occupant by natural 
right.) 

Quod per me non qwssum, nec per alium...—.. 
4 Co. 24.— (What I cannot do of myself, I 
cannot do by another. 

Quod permittat, a writ ivjiich lay against 
any person who ei^ectcd a building, though on 
his own ground, so near to the house of 
another, that it hung over or became a nuisance 
to it. — Termes de la Leg, 479. Abolished. 

' Quod permittat prostemere, a writ, in the 
nature of a writ of right, to abate a nuisance.— 
F.N.B.IQL Abolished. 

Quod per recordum probaium, non debet esse 
negaturn . — (What is proved by record, ought 
not to be denied.) 

Quod persona nec prebendarii, &c. a writ 

which lay for spiritual persons, distraini^ in 
their spiritual j)O.S8easions, for paymenij of a 
fifteenth with the rest of the parish.-^jP. jV'. J?. 
176. Obsolete. : 

Quod primum est intentione, ultin^m est in 
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operaHme^-^Bacon . — (That which ia first in 
intention is last in operation.) 

Quod prius est verius est ; et quod prtus est 
tempore potius est jure. — Co. Litt, 347. — (What 
is first is true, and what is first in time is better 
in law.) 

Quod pro minore licitum est, et pro majore 
licitum est. — 8 Co. 43. — (That which is lawful 
as to the minor is lawful as to the major.) 

Quodque dissolvitur eodem modo quo ligatur. 
2 Rol. Rep. 39. — (In the same manner that a 
thing is bound, in the same manner it is un- 
bound.) 

Quod quisquis norat in hoc se exerceat . — 
11 Co. 10. — (Let everyone employ himself in 
what he knows.) 

Quod recuperet [Lat.] {that he do recover 
the debt or damages), a final judgment for a 
plaintiff in a personal action. 

Quod remedio destitvitur ipsa re valet si culpa 
ahsit. — Bacon. — (That which is without remedy 
avails of itself if without fault.) 

Quod restringendi causd additur in casu 
domini regis, si falsum nt, vitiat cartam . — 10 
Co. 1 10. — (That which is added for the purpose 
of restraint in the case of the king, if false, 
vitiates the grant.) 

C^od semel meum est, amplius meum esse non 
potest. — Co. Litt. 49. — (What is once mine, 
cannot be mine more .completely.) 

Quod semel placuit in elentione, amplius dis~ 
plicere non potest. — Co. Litt. 146. — (Where 
choice is once made, it cannot be disapproved 
any longer.) 

Quod sub certd formd concessum vel reser- 
vatum est, non trahitur ad valorem seu compen- 
sationem.’— -Bacon. — (What is given or reserved 
under a certain form, is not to be drawn into a 
valuation or compensation.) 

Quod tacite intelligitur deesse non videtur . — 

4 Co. 22. — (What is silently understood does 
not appear to be wanting.) 

Quod vanum et inutile est, lex non requirit . — 
Co. Litt. 319. — (The law requires not what is 
vain and useless.) 

Quo jurO) a writ which lay for him who had 
land wherein another challenged common of 
pasture, time out of mind ; and it was to com- 
pel him to show by what title he challenged it. 
F. N. B. 158. 

Quo ligatur, eo dissolvitur. — 2 Rol. Rep. 21. — • 
(By the same power by which a thing is bound, 
by that is it released.) 

Quo minus, a writ which lay for him who 
had a grant of house-bote and hay-bote in 
another’s woods against the grantor, making 
such waste as that the grantee could not enjoy 
his grant. — 0. N. B. 148. 

It also lay for the Queen’s accountant in the 
Exchequer againtt any person against whom he 
hi^ a r%ht of action, and was called a quo 
minus because in.it theplaintifr suggested that 


he was the king’s farmer or debtor, and that 
the defendant had done him the injury or 
damage complained of, quo minus sufficiens 
existit (by which he is less able) to p,y the 
king his debt or rent. Afterwards this sug- 
gestion of being debtor to the king was allowed 
to be inserted by any plaintiff who wished to 
proceed in that court against any defendant, as 
a mere matter of form, and in this way the 
Court of Exchequer obtained a jurisdiction co- 
extensive with that of the Common Pleas in 
actions personal. The writ of quo minus was 
abolished by 2 Wm. IV. c. 39. — 3 Bl. 
Com. 46. 

Quomodo quid constituitur eodem modo dissol- 
vitur. — Jenk. Cent. 74. — (In the same manner 
by which anything is constituted, by that it is 
dissolved.) 

Quoniam attaohiamenta, one of the oldest 
books of the Scotch law, so called from the 
first words of the volume. 

Quorum {of whom). See J ustices. 

Quomm proetextu, nec auget nec minuit 
sententiam, sed tantum oonfimiat prcemissa . — 
Plow. 52. — (‘ Quorum prcetextu ’ neither in- 
creases nor diminishes a sentence, but only con- 
firms that Avhicl! went before.) 

Quot, one twentieth part of the movable 
estate of a person dying in Scotland,* anciently 
due to the bishop of the diocese wherein he 
had resided. 

Quota, a tax to be levied in an equal 
manner. 

Quoties duplici jure defertur alicui succes- 
sio, repudiato nova jure, quod ante defertur 
supererit vetus. — Reg. Jur. Civ. — (As often as 
a succession comes to a man by a double right, 
the new right being ’laid aside, the old one 
which brought it first will survive.) 

Quoties in verbis nulla est ambiguitas, ibi 
nulla cxpositio contra verba fienda est. — Co. 
Litt. 147. — (When in the words there is no 
ambiguity, then no exposition contrary to the 
words is to be made.) 

Quousque [Lat,] {until). 

Quo warranto, a writ issuable out of the 
Queen’s Bench in the nature of a writ of right 
for the Crown, against him who claims or 
usurps any office, franchise, or liberty, to en- 
quire bg what authority he supports his claim, 
in order to determine the right. It lies also in 
case of non-user or long neglect of a franchise, 
or mis-user or abuse of it, commanding the 
defendant to show by what warrant he exercises 
such a franchise, having never had any grant 
of it, or having forfeited it by neglect or abuse. 

This writ having fallen into disuse on account 
of the delay with which it was attended, a 
more expeditious mode of proceeding has been 
adopted, by ^ling an infomation by the 
attce*ney-gen«||L in the nature of a quo 
warraniOf the person usurping is 



considered as an* offender, and consequently 
punishable by fine. 

This proceeding is generally adopted for the 
purpose of trying the right to corporate offices, 
and was resorted to in so many cases after the 
pacing of 5 & 6 Wm. IV. c. 7fi, for ‘the 
regulation of municipal corporations in Eng- 
land and Wales,’ that the 7 Wm-. W. and 
1 Viet. c. 78, ‘ to amend the Act for the regu- 
lation of municipal corporations,’ provides, 

‘ that every proceeding pending in the Queen’s 
Bench upon any ground on which it is herein 
declared that the validity of the^ election into 
any corporate oflS.ee shall not be questioned, 
or for the purpose of bringing into question 
the validity of any election which is herein 
declared to be good, shall be discontinued im- 
mediately upon the passing of tliis Act, upon 
payment of the costs incujfiTed up to, that time, 
to be taxed as between attorney and client.’ 
This section (s. 20) only operates as a con- 
ditional discontinuance, and a defendant who 
wishe^o avail himself of it must first offer to 
pay tne^.co8ts incurred by the prosecutor. By 
7 Wm. and 1 Viet. c. 78, and 6 & 7 Viet, 
c. 89, itfis further enacted, t^t every appli- 
cation to \he Queen’s Bench Tor the purpose 
of calling t^on any person to show by what 
warrant he ^claims to exercise the office of 
mayor, alderman, or burgess, in any borough 
within the Mtmicipal Corporation Act, shall 
be made befoi^ the end of twelve months 
after the electionJ^f the defendant, or the time 
when he shall b^ome disqualified ; and that 
no election of any^ayor shall be liable to be 
questioned by reason of a defect in the title 
of such person to ^he office of alderman or 
councillor, to which h© may have been pre- 
viously elected, unlesk application shall have 
been made to the CoWt of Queen s Ben^, 
calling upon such per^n to show cause by 
what warrant he claims to exercise such office . 
of alderman or councillor, -^ithin twelve months 
after his election t\iereto\ and that every 
election to the office of mayor, alderman, 
co«n»m..r, or any ■ other Wrate officer 
within the said boroug(is, whi^h shall not have 
been called in question within'^elve mon^ 
after such election, shat be dee\ned good and 

’^^Informations in the nature ^ toorranfo 
are of two kinds, and ark filed eiker by the 
attorney-general, or by the coroner and 
of ffie 4ueen, usually called the ^ 

Crown-office. Informations, 

Vkv the attorney-general, ai‘e only fileUt mr the 
by a subject. 

the court, at the relation o^HfUeular pere^. 


regulated by the preceding etatntea (9 Anne,' 
c. 20). The court exercises a discretion in 
granting this information, and where there is 
adequate relief by another mode of proceeding, 
the court Mdll not generally interfbi^. 

The application may be' made in term 
parts at the relation of any interested, 
but in the rule nisi all the ot^ecUons to the 
title must be stated. The affidavit of the 
relator in support of the application must 
make out a primd facie case* The rule nisi 
is drawn up and served as m other cases} rf 
the rule bo enlarged upon the defendant’s 
application, the court will compel him to 
undertake, sliould the rule be made absolute, 
to appear and plead immediately to the m- 
foniiation. The clerk of the rules in the 
Crown-office draws up the rule absolute,^the 
information is filed, and recognizances m a 
penalty of 20Z. to prosecute entered into, and 
process issued to compel an appearance, and 
an attachment will issue in default tliereof. 
Upon an appearance being entered for the 
^fendant, the prosecutor must give two 
four-day rules to plead, and after the ex- 
piration of the last, he should also move in 
term for a peremptory rule to plead, otherwise 
the defendant has until the next term to plead. 

If the defendant obtain no further time to 
plead, the prosecutor may sign judgment at 
the expiration of eighteen days from the service 
of the peremptory, rule to plead. As soon, 
however, as the defendant has pleaded, a side- 
'ban rule to reply should be entered. A plea 
of not guilty or. non umrpavit cannot be 
pleaded, but only pleas to justify or disclaim. 
See 32 Geo, IIL c. 58, s. 1. After issue 
joined, the record is taken down to trial, if 
on verdict or judgment on; demurrer for the 
prosecutor, it appears that a vacancy exists isi 
the corporation, the court will, on. motion, 
grant a peremptory writ o{ mandamus to pie- 
’ ceed to the election of another perspn m the 
room of. the defendant-, but under some cir- 
cumstances a new trial or a repleader will 1^ 
av-arded. If the defendant appear and plead, 
and the prosecutor^shall not, at his. own (^sts, 
within a year after issue joined, procew to 
try the sqme, or in case the defendant 
a verdict, or a nolle prosequi is entei^ by 
the informer, the court may aw^d tax^ 
to the defendant (unless the judge shall at tho 
trial certify that there was a reawnable cau^ 
for exhibiting the informatitm) and. unless wio 
informer pay them within tmee month* 
demand, Sie defendant Wve the- 
of the recognizance to coi^i hUB.— 4 > 

■ ■ J'i' 

If, however, the defendant 
guilty of an intrusion cr usurpation, 
may give judgment ef wsUr against tdai^ fine 
him, Md order him to pay costs the wlator^^ 

* Sn 


QUU— EAI ( 770 ) 


^ Anne, c. 20, s, 5; Com. Dig. tit. ‘Quo 
Warranto,’ 4 Step. Coin. 14 ; and 2 Selw. N. P. 
1169-1198. 

Clnum quod ago non valet ut ago, valeat 
quantum valei'e pofe.st. — 1 Vent. 216. — (When 
■wliat I do is of no ibrco «'us to the purpose for 
which I do it, let it be of force to as gi-eat a 
degree as it can.) 

R 

Habbit, a beast of warren. 

Bacehorse Duty Act, 19 & 20 Viet. c. 82, 
paj'tially repealed and amended by 20 Viet, 
c. 16. 

Bachetum [fr. redhw, Lat. J, a compcn.sation 
or redemption of a thief. 

Back [fr. racke, Dut., fr. racken, to stretch]], 
an engine of torture. 

It was occasionally u.scd for the purposes of 
state ; but not in judicial proceedings more 
than once in the reign of Qreen Elizabetj^; 
and its last infliction is sjiid to have been in 
1640. When, upon the assassination of Villiers, 
Duke of Buckingliam, by Felton, it was pro- 
po.sed in the prii j council to put the assassin 
to the rack, in order to discover his accom- 
plices, the judge.s 4>eing consulted, declared 
tmanimou.sly, to their own honor and the 
honor of the English law, that no such pro- 
ceeding wa.s allowable by the law.s of England. 
Tlie uncertainty of this punishment as a 'test 
and criterion of truth, tvas long ago very 
elegantly pointed out by Cicero, though he 
lived in a state where it was u.siuil to torture 
slaves, in order to furnish evidence. ‘ Tamen^ 
says he, ‘ ilia torrnenta guhernat dolor, moderatur 
natura cujusque turn animi turn, corpori.^, regit 
qva;.sitor, jlectit libido, corrurnpit spes, injirmat 
inefus ; ut in tot rernm angu-ntHs riihil veritati 
loci relinquatnr.' — Pro Sulla, 28. 

The Marquis Beccaria (on Crimes, c. xvi.), 
with a Ibrce of raillery tnily exquisite, if the 
subject were Bot so improper for merriment, 
proposes this problem: *The force of the 
muscles and the sensibility of the nerves (/f 
an innocent person being given, it i^ required 
to find the degree of pain ncces.sary to make 
him confe.ss himself guilty of a given crime.’ — 
Encfjc. JauuI.', 4 lieeves, 411 ; and 5 Ib. 240; 

1 HiUl. Cons. Hist. c. iii., pp. 148, 1,50 ; 2 Ib. 
c. viii,, p. 8; and 3 Ib. c. xvii., p 329. 

Back-rent, rent raised to the uttermost ; the 
full annual value of the property. 

Back-renter, one who pays the uttermost 
rent. 

Back-vintage, wines drawn from the lees. 

,. ^ political party. The term arose 

in 1818, when the jxjpuW leaders, Hunt, 
'Cartwright, and others, sought to obtain a 


radical reform in the representative system 
of Parliament. Bolingbroke ( Disc, on Parties, 
Let. 18) employs the term in its present ac- 
cej3tcd sense : ‘ Such a remedy might have 
wrought a radical cure of the evil that threatens 
our constitution,’ &c. 

Badoub [Fr.], the repf^irs made to a ship, 
and a •fresh supply of Hirniture and victuals, 
munitions and other provisions required for a 
voyage. — Mer. Law. 

Bageman [fr. regimen, Lat.], a rule, fonn, 
or precedent. 

BagloHns,^ a steward. — Seld. Tit. of lion. 
597. 

Bagm^’s-roll, or Bagimund’s-roll, a roll, 
cabl'd frofii one Kagimund, a legate in Scot- 
land, who summoning all the bcnoficed clergy- 
men in that -kingdom, caused them on oalh 
to give in, the fi'ue A'alue of their benefiees, 
according to which they were aftei ward-s taxed 
by the court of K?r>me. ’ 

Bailway, a well-known mode of travelling, 
by which mechanical is substituted fo^animal 
pi^wer. 

Thm-e are several statutes for general 
regulation of r^lroads, viz. 1 & 2 Vfet. c. 98 ; 
3 & 4 Viet. c. *7 ; 5 & 6 Viet. c. ^55 ; 7 & 8 
Viet. c. 85 ; 8 9 Viet. c. 96 ; 10 Viet, 

c. 57 ; 14 1,5 Viet. cc. 19, 17 & 18 

Viet. c. 31 ; 21 & 22 Viet. c. 95 ; 22 & 23 

Viet. c. ,59 ; 23 & 24 Viet. c. /41 ; 24 & 25 
Viet. c. 97, ss. 35-38, c. 190, ss. 32, 34 ; 

26 & 27 Viet. c. 02. As to ijtialicions injuries 

to railway property, see 21 2.5 Viet. c. 97, 

ss. 4, 8, 35, 36. VAmawXtJ Shelford, Words- 
u'oi’th, or Hodges on RaUii'aijs. 

Bailway Clauses Coi^lidatioii Act, 1815, 
8 Viet. c. 20, and Kail^y Ciaiise.s Act, 1863, 
26 & 27 Viet. c. 92. / 

Bailway and Can|i Traffic Act, 1854, 17 
& 18 Viet. c. 31. j 

Bailway Clearing System. Sec 13 <& 14 
Viet. c. ,3.3. j /' 

Railway Companies Arbitration Act 22 

& 23 Viet. c. 59. ^ ■ 

Railway Companies Mortgage Transfer 
(Scotland) Act, 1861, 24 (fe 25 Viet. c. ,50. 

Railway Passengers Assurance Company, 

12 it 13 Viet. c. xl.; ilnd 1,5 & 16 Viet. c. c. 

Railway Passengers, attempts to endanger. 
Tlic 24 & ^ Viet, a 100, enacts that whoso- 
ever shall /inlawfiill^ and maliciously put or 
throw up(^ or across any railway any wood, 
stone, or jothev matter or thing, or sliall ?/w- 
law fnl h/mwii maliciously take up, remove, or 
displacy any rail, sleeper, or other matter or 
tiling belonging to any railway, or shall un- 
lawfully and maliciously turn, move, or divert 
any points. or other machinery belonging to 
any railway ,^j||Mdiall u^^wfully and maliciously 
make or 8h||B|i||^e ot remove any signal or 
light upon to any railway, or shall 
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unlawfully and maliciously do, or cause to be 
clone, any other matter or thing with intent 
in any of the cases aforesaid to endanger the 
safety of any person travelling or being upon 
Biich railway, shall be guilty of felony, and 
being convicted thereof shall be liable at the 
divseretiori of the court to be kept in penal 
servitude for life, or for any term not lq^is than 
three years, or to be imprisoned for any term 
not exceeding two years with or without hard 
labour, and if a male under the age of sixteen 
years with or without whipping (sec. 32). 

Whosoever shall unlawfully and maliciously 
throw or cause to fall or strike at, against, 
into or upon any engine, tender, cjirriage, or 
truck used upon any railway, any wood, stone, 
or other matter or thing, with intent to injure 
or endanger the safety of any person being in 
or upon such engine, tender, carriage, or truck, 
or in or upon any other engine, tender, 
carriage, or truck of any train of which such 
first-mentioned engine, tender, carriage, or 
truck shall form part, shall be guilty of felony, 
and being convicted thereof shall be liable to 
the same punishment, with the exception of 
whi])ping (sec. 33). 

Wliosoever by any unlawful act, or by any 
v/ilful omission or neglect, shall endanger, or 
cmise to be endangered , the safety of any 
pevrson conveyed, or being in or upon a rail- 
way, or shall aid or assist therein, shall be 
guilty of a misdemeanor, and being convicted 
thereof shall be hable at the discretion of the 
court to be imprisoned for any term not ex- 
ceeding two years with or witliout hard labor 
(sec. 34). See also IG & 17 Viet. c. 99, and 
20 ct 21 Viet. c. 3. 

Ran, o])en or public theft. 

Ranger, a swoni officer of the forests and 
parks, llis office consists chiefly in three 
points : to walk daily through his charge, and 
see, hear, and. inquire of trespasses in his 
bailwit'k ; to drive the boasts of the forest, 
both of venery and chase, out of the dis- 
afforested into the forested lands ; and to pre- 
sent all trespasses of the forest at the next 
court holden for the forest. — Maniv. 

Rank Modus, one that is too large. Kank- 
ness is a mere rule of evidence, drawn from 
the improbability of the fiict, rather than a 
rule of law. 

Ranking of Creditors, the arrangement of 
the property of a debtor, according to the 
claims of the creditors, and the nature of tlieir 
respective securities . — Scotch phrase. 

Ransom [fr. 7*a«^*ow.,Fr.], price of redemption 
■ of a captive or prisoner of war, or for the 
; |i)a)^n of some great offence. It differs from 
Ifineroiament, Because it excuses from corporal 
punishment. 

\ ft division of a county, especially 

si to that of a hundred, but 


oftentimes containing in it more hundreds than 
one. It was originally a military govern- 
ment. 

Rape of the Forest, trespass committed in 
the forest by violence. 

Rape-reeve, an obsolete officer who used to 
act in subordination to the shire-reeve. 

Rape, the carnal knowledge of a woman 
forcibly and against her consent. 

‘ It is an accusation,’ says Sir Matthew Hale, 
‘ easy to be made, and harder to be proved, but 
harder to be defended by the party accused, 
though innocent.’ 

According to our system of laws, the testi- 
mony of the injured person is sufficient to con- 
demn the criminal; yet, it not unffequently 
occurs that the opinion of the physician is re- 
quired in order to elucidate various difficulties 
connected Avith the accusation. 

(1) The physical signs of virginity have been 
the subject of keen discussion among anatomists 
and physiologists; and none of them has led 
to greater inquiry than the existence of the 
hymen. 

This is understood to be a membrane of a 
semilunar or occasionally of a circular fonn, 
wdiich closes the orifice of the vagina, leaving, 
howt‘ver, an aperture sufficiently large to per- 
mit the menses to pass, * 

Some distinguished physiologists have denied 
its existence altogether, or, in the eases where 
it is found, consider it a non-natural or morbid 
occurrence. Among these may be enumerated, 
Ambrose Pare, Palfyn, Pinajus, Columbus, 
Dioiiis, and Buffon. 

Tliose on the contrary, who from dissection 
have believed in its presence, previous to sexual 
intercourse, or some otiier cause destroying it, 
arc Fabricius, Alhinus, Kuysch, Morgagni, 
Halber, Dremerbroek, Iliestor, Uiolan, Sabatier, 
Cuvier, Blumenbach, and Denman. 

It may be Avantiug from original malfor- 
mation, or may be destroyed by disease, or 
some other cause, and yet the female may be 
pure. 

This membrane may, on thq other hand, be 
present, and yet thti female be unchaste ; nay, 
she m.'iy become jiregnant without having it 
destroyed. 

The opinion of physiologists generally is, that 
it is an extremely equivocal sign. 

(2) NaiTOAvneas of the vagina. In children, 
this part is extremely small, but it increases in 
size as they approach to the ago of puberty* 
But we cannot place much reliance on this as 
a sign. 

I’arent Diichatelet informs us, as the result 
of actual in.spectiou, that the genital oi^ans of 
many prostitutes, some indeed of adivaticed 
years, cannot be distinguislied from those of 
the virgin state ; and the inference drawn is, 
that degrees of amplitude and straightness of 

3 D 2 
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the vagina are to many women a natural and 
congenital state. 

(3) In the place of the hymen, certain fleshy 
tubercles, termed carunculce mi/rtiformes, have 
been observed by anatomists, and a variety in 
their appearance has been considered indicative 
of chastity or unchastity. Zacchias remarks, 
that in the former they are red, tumid, and 
connected by fleshy cords, but, in married 
women, being situated at the entrance of the 
vagina, they are found pale, flaccid, and the 
cords torn asunder. They are generally con- 
sidered as the remains of the hymen, ‘ et 
cori'^rptcB adeb pudicitice indicia' They are 
then found thick, red, and obtuse at their 
extremities, somewhat resembling a myrtle 
berry, and from this resemblance their name is 
derived. They generally disappear after fre- 
quent connexions or deliveries. 

Systematic writers have added to these, other 
signs, but they are generally equivocal. 

The bright red color of the nipples, the 
hardness of the breast, and in tine, the general 
appearance of the female, all deserve attention, 
but can seldom be of any practical utility in 
determining the point under examination. 

In cases of young children supposed to have 
been violated, it will be well to remember an 
observation made by Devergie, and verified in 
repeated exami nations of healthy subj ects. Th is 
is, that at a tender age the labia are at a much 
greater distance from each other at the upper 
part than in more advanced years. The opening 
was, in repeated instances, found to be trian- 
gular, and to expose the clitoris. 

Marks of external injury are to be considered 
as corroborating, but not as certain, proofs of 
the commission of a rape. The weight which 
they deserve depends on several circumstances, 
which it is proper to notice : — 

(a) The age, strength, and state of mind of 
the respective parties. 

{fi) A comparison of the sexual organs may 
be necessary, since cases have occurred in which 
the male has proved impotency, or defective 
organization, oj has exhibited proofs of the 
destruction of parts by the ¥enereal disease. 

(y) A speedy examination of the parts is all 
important in disputed cases. The body of the 
male should also be inspected, whether there be 
scratches or bruises on it. 

Doubts exist whether a rape can be consum- 
mated on a grown female, in good health and 
strength. 

The great points to be looked to, says Mr. 
Alison, are: (1) whether they make resistance 
and cry out ^fore they were discovered ; (2) 
whether they had received blows and actual 
injury, it being quite certain that at least that 
violence was inflicted against the will. 

Metzger only allows of three cases in which 
the crime can he oojisummatedj where narcotics 


have been administered ; where many are en- 
gaged against the female ; and, where a strong 
man attacks one who is not arrived at the age 
of puberty. 

Notwithstanding all the authorities, it may 
with justice be supposed, that fear or terror 
may operate on a helpless female ; she may 
resist ^br a long time, and then faint from 
fatigue ; or the dread of instant murder may 
lead to the abandonment of active resistance. 

The following maxims, says Foder4 (which 
he quotes from Boerius), have been adopted for 
thirty years in Neapolitan jurisprudence, viz. 
that in accusations for rape, there be full proof 
of the following facts : ( 1 ) that there has been 
a constant and equal resistance on the part of 
the person violated ; (2) that there is an evi- 
dent inequality of strength between the parties ; 
(3) that she has raised cries ; and (4) that tliere 
bo some marks of violence present. 

In Scotland, according to Baron Hume, the 
following facts are necessary to be proved on a 
charge of rape: (1) penetration, but there is 
no distinct reference made to emission ; (2) 
actual force in the consummation, but it is held 
to be forcible knowledge, if the female discon- 
tinue her resistance out of fear of death, or be 
rendered incapable, of it by the giving of nar- 
cotic drugs, or be under the age of puberty. 

Three questions relating to this subject have 
at various times been discussed, and they all 
deserve a brief notice : (1) Whether the 
presence of the venereal disease in the female 
violated, is a proof in favor of or against her 
accusation ? If, on examination, the marks of 
this diseavsc be found recent, it will be proper to 
consider them as corroborating circumstances ; 
it is necessary, however, to remark that the 
symptoms of venereal infection do not commonly 
make their appearance until three days after 
receiving it, while the examination should be 
made within that time; should ihe appearances 
indicate anything like a disease of long standing, 
they must, of course, tend to weaken the com- 
plaint of the female. 

(2) Can a female be violated during sleep 
without her knowledge? If the sleep have 
been caused by powerful narcotics, by intoxi- 
cation, or if syncope, or excessive fatigue, be 
present, it is possible that this may occur, and 
it ought then to be considered, to all intents, a 
rape. In such cases the quantity of stupifying 
drugs administered may be so great as to render 
her unable, even if awakened by the violence, 
to withdraw from it. 

(3) Does pregnancy ever follow rape ? On 
this question a great diversity of opinion has 
existed. It was formerly supposed that a 
certain degree of enjoyment was necessary in 
order to cause conception, and accordingly the 
presence of pregnancy was deemed to exclude 
the idea of a rape. Late writers, however, urge 
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that the functions of the uterine system are, in 
a great degree, independent of the will, and 
that there may be physical constraint on those 
organs sufficient to induce the required state, 
although the will itself is not consenting.^ We 
do not knoWj nor shall probably ever know, 
what is necessary to cause conception, but if 
we reason from analogy, we shall certai^y find 
cases where females have conceived while under 
the influence of narcotics, of intoxication, and 
even of asphyxia, and consequently .witliout 
knowing or partaking of the enjoyment that is 
insisted on. Pregnancy, then, is not incom- 
patible with the idea of rape under the limita- 
tions laid down. Several writers on this subject 
arc, however, of a different opinion, and par- 
ticularly Dr. Bartley, who goes so far as to 
recommend that pregnancy shall be considered 
a proof of acquiescence, and that, in order to 
ascertain this, the punishment of the criminal 
b^ delayed till the requisite time. 

^ It was formerly supposed,’ says East, ‘ that 
if a woman conceived, it was no rape, because 
that showed her consent ; but it is now admitted 
on all hands, that such an opinion has no sort 
of foundation either in reason or law.’ — Vol. /. 
44.5 ; Beck's Med. Juris. 88 ; and Tayl. Med. 
Jurisp. c. 51. 

By 24 & 25 Viet. c. 100, s. 48, ‘ Whosoever 
shall be convicted of the crime of rape shall be 
guilty of felony, and being convicted thereof, 
shall be liable, at the discretion of the court, to 
be kept in penal servitude for life, or for any 
term not less than three years, or to be impri- 
soned for any term not exceeding two yerirs, 
with or without hard labor.’ See 4 Step. Com. 
1G9 ; Arch. Crim. Evid. 805, et seq. 

Bapine [fr. rapina^ hat.], the taking a thing 
against the owner’s will, openly or by violence ; 
robbeiy. See Lakceny. 

Baptu hsBredis, a writ for taking away an 
heir holding in socage; of which there were 
two sorts, one when the heir was married, the 
other when he was not. — Reg. Orig. 168. 

Bastell. Among the ancient law-writers of 
the reign of Henry Vlll. are to bo reckoned 
John liastell, the printer and lawyer, and his 
son William Rastell, the lawyer and printer. 
The former was bred a printer, and though he- 
did not take to the practice of the law, yet it 
evidently appeal’s from his works that he had 
been a diligent student. The latter, though 
educated for tlie bar and a practiser, succeeded 
to his father’s occupation, which he seems to 
have united with his profession, till the honors 
of the latter called upon him to decline it alto- 
gether. J ohn Kastell translated from the French 
the * Abridgment of the Statutes prior to the 
time of HenH||||ril.’ He also abridged those 
of Henry VIL^nd down to the 23rd and 24th 
of Henry VIIl., which were printed together 
by the son Williai[|| in 1533. This was the 


first abridgment in the English language, and 
it iff introduced by the author with a long pre- 
face, recommending the printing of law-books 
in English, and ascribing great praise to Henry 
Vll. for first directing the statutes to be made 
in the mother-tongue. To this writer are as- 
cribed two other books, * Les Termes de la Ley,’ 
and ‘ The Tables to Fitzherbert’s Abridgment.’ 
The title of authorship has, however, been dis- 
puted with respect to these two works, which 
have by some been given to the son, William. 
As to ‘ Les Termes de la Ley,’ it was ascribed 
to John by Bale ; but it is omitted by Pitts in 
his account of him, and peremptorily denied to 
be his by Wood, who as positively attributes it 
to William. That was Lord Coke’s opinion ; but 
Bishop Tanner again restores it to John. Per- 
haps it may be giving to each his distinct merit, 
if we suppose that John composed the original 
work in French, and that William made the 
translation, which w'^as printed by him, and was 
never doubted to be his. 

To William Rastell is ascribed a tract called 
^ The Chartulary,’ printed in 1534 ; but there 
seems no pretence for this supposition, and the 
work is no more than the tract which had before 
been printed under the title of ‘ Carta Feodi 
Simplicis.’ lie made a table to Fitzherbert’a 
‘New Natura Brevium,’ and another of the 
‘Pleas of the Crown.’ Tbe tables to ‘Fitz- 
herbert’s Abridgment,’ which are ascribed by 
some to him, are the same probably that were 
before made by his father, and w^ere reprinted 
by William. The performances, therefore^ 
which must distinguish William Rastell, belong 
to a later period than the reign of Henry VIII. 
These are his collection of English statutes 
printed in 1559, and his ‘Entries,’ printed long 
after his death in 1596. — 4 Reeves^ 418. 

Basure, the act of scraping or shaving. 

Rasure of a deed, so as to alter it in a mate- 
rial part, without censent of the party bound 
by it, &c., will make the same void ; and if it ^ 
b(! rased in the date after delivery, it is said 
it goes through the whole. Where a deed by 
rasure, addition, or alteration becomes no deed, 
the defendant may plead non* est facium.^h 
Rep. 23. 

A rasure or interlineation in a deed is pre- 
sumed, in the absence of rebutting evidence, 
to have been made at or before its execution ; 
but in a will it is presumed to have been made 
after its execution. See Interlineation. 

Bate, a valuation of an estate, or the appoint- 
ing or setting down how much every one phall 
contribute to any tax. 

Bate of Exelumge, the price at which a b^ 
drawn in one country upon another may bOiOoi^ 
in the former. ' 

Bate-titiie, when any sheep, or other catUe, 
are kept in a parii^ for less time than a year, 
the owner must pay tithe for theni^ PI^ 
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according to the custom of the place. — F. N.B. 
51. 

Batiflcatlon, confirniation. 

KatihabitiOt confirmation, agreement, con- 
ii|nt, approbation of a contract, 

Ratihabitio mandato aiquiparatur, — (Ratifi~ 
cation is tantamount to a direction.) 

Ratio, an account, a rule of proportion ; also, 
a cause, or giving judgment therein. 

Ratio eat formalis causa consvetudinis.-^ 
(Reason is the formal cause of custom.) 

Ratio est kgis anima, mutatd legis rations 
miitatur et lex. — 7 Co. 7. — (Reason is the soul 
of law ; the reason of law being changed, the 
law is also chjuiged.) 

Ratio est radius divini luminis. — Co. Litt. 
232. — (Reason is a ray of the divine light.) 

Ratio et auctoritas duo clarissima mundi 
lumina. — 4 Inst. 320. — (Reason and authority, 
the two brightest lights.of the world.) 

Ratio legis est anima legis. — Jenk. Cent. 45. 
(The reason of law is the soul of law.) 

Ratio potest trullegari dejiciente lege. Se^l 
ratio vera et legalis, et non apparens. — Co. Litt^ 
191. — (Reason may be alleged when law is 
defective. But it must be true and legal reason, 
and not apparent.) 

Bationabile estoverium, alimony. 

Bationabilibus* divisis, an abolished writ 
which lay where two, lords, in divers towns, had 
seignories* adjoining, for him who found his 
waste by little and little to have been encroached 
.upon, against the other, who had encroached, 
thereby to rectify their bounds. 

Bationabili parte, an old writ of right for 
lands, &c. 

Bationabili parte bonorum, a writ which 
lay for a wife after her husband’s death, again.st 
tlie executors of the husband, for her third or 
rejisonable part of his goods, after debts and 
funeral charges paid. — F. N. B. 122, L. ; 1 
Wms. Ex. 2. 

Bationabilis dos, a widow’s thirds, or rea- 
sonable dower. 

Bationes [M. Lat.], the pleadings in a suit. 
Rationes exercere^ or ad rationes stare^ to plead. 

Bavishment* forcible ■wolatiou. See Ab- 
duction and Rape. 

Bavishment de Oard {ravishment -of ward')^ 
an abolished writ which lay for a guardian by 
knight’s service or in socage, against a person 
who took from him the body of his ward. — F. 
N. B. 140; 12 Car. II. c. 24. 

Be-afforested, where a de-afforested forest 
is again made a forest. 

Reader, a lecturer or praclector. 

Beading-iit. The title of a person admitted, 
•to a rectory or other benefice, will be divested 
unless within two months after actual possession 
he publicly read in the church of the benefice, 
upon some lord’s day, and at the appointed 
.times, tile morning and evening service, accord- 


ing to the Book of Common Prayer ; and after- 
wards, publicly before the congregation, declare 
his assent to such book ; and, also publicly read 
the thirty-nine articles in the same church, in 
the time of common prayer, with declaration of 
his assent thereto ; and, moreover, within three 
months after his admission, read upon some 
Lord’s^ay in the same church, in the presence 
of the congregation, in the time of divine service, 
a declaration, by him subscribed before the 
ordinary, pf conformity to the liturgy, together 
with the certificate of the ordinary of its having 
been so subscribed. — 3 Step. Com. 30. 
Beadinp^ of Deed. See Deed. 

Beadmission of Solicitors and Attornies. 
See Smi. Ch. Pr. 54 ; and 1 Clylt. Arch. Prac. 
by Pren. 57, 152. 

Beal Action, one brought for the specific 
recovery of lands,, tenements, and hereditaments. 

Among the civilians, real actions, otherwise 
o-alled vindications, are those in which a man 
demanded something that was his own. They 
were founded on dominion, or jus in re. 

The real actions of the Roman law were not 
lik(^ the real actions of the common law, con- 
fined to real estate, but they included personal 
as well as real property. But the same dis- 
tinction as to classes of remedies and actions 
pervades the common and civil law. Thus we 
have in the common law, the distinct classes of 
l eal actions, personal actions, and mixed actions. 
The first, erfibracing those which concern real 
estate where the proceeding is purely in rem ; 
the next, embracing all suits in personam for 
contracts and torts ; and the last, embracing 
those mixed suits where the person is liable by 
rea.son of and in connexion with property. — 
Story's Conjl. Laivs. 781. 

Beal Burden, a condition imposed on an 
estate, which is effectual against creditors and 
heirs . — Scotch phrase. 

Beal Chattels. See Chattels. 

Beal Estate, landed property, including 
all estates and interests in lands which are 
held for life or for some greater estate, and 
whether such lands be of freehold or copyhold 
tenure. 

Reality. See Personality of Laws. 

Beal Laws. Laws purely real directly and 
indirectly regulate property, and tlie rights of 
property, without intermeddling with or chang- 
ing the state of the person. 

In regard to laws purely real, Boullenois lays 
down the rule in the broadest terms, that they 
govern all real property within the territory, 
but have no extension beyond it. Les lois 
reelles n'ont point d' extension directe ni indirecte 
hors la‘ jurisdiction et la domiiwtion du legis-. 
lateur. — Stom/s Conjl, Laios.mj^^^. 

Real Bight, the right of property, jus in re. 
The person having such right may sue for the 
subject itself. A pei-soljjl right, ad rem^ 
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entitles the party only to an action for perform- 
ance of the obligation. 

Real things^ things siibstantial iind im- 
movable, and the rights and profits annexed to 
or issuing out of them. 

Real Warrandice, an infeoffment of one 
tenement given ^n security of another. — Scotch 
phrase. 

Realm, a kingdom or country. * 

Realty, thing real ^ landed property, &c. 

Reason, the very life of law, for when the 
reason of a law once ceases, the law itself gene- 
rally ceaSes, because reason is the foundation of 
all our laws. — Co. Litt. 97. 

Reasonable aid, a duty claimed by the lord 
of the fee of his tenants, holding by knight 
service, to marry his daughter, &c. 

Reasonable cause, a proper consideration. ' 

Reasonable part. See Kationabili parte. 

Re-assurance, a contract that a first insurer 
enters into in order to release himself from a 
risk which he may have incautiously under- 
taken by tlirowing it ui)ou some other insurer. 
Such contracts are prohibited by 19 Geo. II. 
c. 37, s. 4, except in the event of the original 
insurer’s insolvency, bankruptcy, or death, when 
a reassurance may lawfully be made by himself, 
or his representatives or assigns, provided the 
transactions be declared by the policy to be of 
that description. Ke-assurance is not to be con- 
founded with double insurance, which see.— • 
2 Selw. N. P. 1023. As to tho* duty on re- 
assurance in the case of fire-policies, see 1 9 & 
20 Viet. c. 22, s. 6. 

Re-attachment, a second attachment of him 
who was formerly attached and dismissed the 
court without day, by the not coming of the 
justices, or some such casualty. — lieg. Grig. 35. 

Rebate, discount ; reducing the interest of 
money in consideration of prompt payment. 

Rebellion, the taking up of arms traitorously 
against the Crown, whether by natural subjects 
or others, when once subdued ; also, disobe- 
dience to tho process of the courts. 

Rebellion, Commission of, one of the abol- 
ished processes of contempt in the High Court 
of Chancery. — Consol. Ord. 1860, xxx., r. 5. 

Rebellions assembly, a gathering of twelve 
persons or more, intending, going about, or 
practising unlawfully and of their own au- 
thority, to change any laws of the realm, or to 
destroy the enclosure of any park or ground 
enclosed ; banks of fish-ponds, pools, conduits, 
&c., to the intent the same shall remain void, 
or that they shall have way in any of the said 
grounds ; or to destroy the deer in any park, 
fish in ponds, coneys in #ny warren, dove- 
houses, &c. ; or to bum stacks of com ; or to 
abate rents, o^rices of victuals, &c. 

Rebouter, to repel or bar. 

Rebut, to bar, repel, or contradict. 

Rebutter [fr. Lat., to put back or 


bar], the answer of a -defendant to a plaintiff’s 
surrejoinder. 

Rebutting evidence, that which is given by 
one party in a cause, to explain, repel, counter- 
act or disprove evidence produced by the other 
party. 

Recall, to supersede a minister, or deprive 
him of his, office ; also to revoke a judgment on 
a matter of fact. 

Recaption, the taking a second distress of 
one formerly distrained, during tho plea, 
grounded on the former distress. It is a writ 
to recover damages for hiraj whoi^ goods being 
distrained for rent in service, &c.f are distrained 
again for the same cause, pending the plea in 
the county court or before the justices. — F. N". 
B. 71. 

It is also a species of remedy by the mere 
act of tlie party injured. This happens when 
any one has deprived another of his property, 
in goods or chattels pei-sonal, or wrongfully 
detains one’s wife, child, or servant, in which 
case the owner of the goods, and the husband, 
parent, or master, may lawfully claim and re- 
take them, wherever he happens to find them, 
so it be not in a riotous manner, or attended 
with a breach of the peace and so that he favor 
not the thief. 

Recapture, the recovery J:)y force of a prize 
captured by an enemy. 

Jteceditur a placitis jtins potius quam injit^ce • 
et delicta maneant impunita. — Bacon. — (We 
surrender the forms of law rather than ^allow 
injuries to remain unpunished.) • 

Receipt, or Receit, an acknowledgment in 
writing of having received a sum of money, or 
other valuable consideration ; it is a voucher 
either of an obligation or debt discharged, or of 
one incurred. 

By 16 & 17 Viet. c. 59, a penny stamp-duty 
is imposed on a receipt or discharge given for 
or upon the payment of money amounting to 
two pounds or upwards. Exemption ; — Receipts 
given lor money deposited in any bank, or in 
the hands of any banker, to be accounted for, 
whether with interest or not, provided the same 
be not expressed to be received of or by the 
hands of any other than the person to whom 
the same is to be accounted for. Provided * 
always, that this exemption shall not extend to 
receipts or acknowledgments for sums paid or 
deposited for or upon letters of allotment of 
shares, or in respect of calls upon any scrip, or 
shares of or in any joint-stock or other com- 
pany, or proposed or intended company ; which 
said last-mentioned receipts or acknowledg- 
ments, by whomsoever given, shall be liable to 
the duty by this Act charged on receipts. 

Receiptor. A person to whom property is 
bailed by an officer, who has attached it upon 
mesne process, to answer to the exigeme^ of the 
Vrrit,and satisfy the judgment, the understanffing 
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being to have it forthcoming on demand. See 
Story on Bailments^ p. 145. 

• Beoeiver, one to whom anything is commu- 
nicated by another. Also, an officer of the 
Court of Chancery appointed to collect rents, 
&c. pending a suit. Receivers are usually ap- 
pointed in suits concerning the estates of infants, 
against executors, and between partners for the 
purpose of winding-up the business. A prac- 
tising barrister may be a receiver, but a solicitor 
in the cause cannot, unless by consent, and he 
will act without .salary ; nor can the receiver- 
general of a county ; for the Crown might by 
its prerogative, sweep away the whole of his 
proj)erty ; nor can peers, next friends of infant- 
plaintiffs, nor trustees, be receivers. The allow- 
ance to the receiver depends on the degree of 
difficulty experienced in the collection; the 
usual allowance is 5/. per cent, on the gross 
rental. The security required by the court is 
that a receiver shall enter into a recognizance 
jointly with two sureties in double the amount 
of the yearly value of the estate to be collected. 
He pa.^ses his accounts in the chief clerk’s office, 
and pays the balance into the office of the 
accountant-general. At the termination of his 
office, he should apply to have his recognizance 
vacated, and for his own discharge from the 
receivership. See,*S'm. Ch. Pr. 607, et seq. 

Beceiver of the Fines, an officer who re- 
ceives the money of dll such as compound with 
the Crown on original writs sued out of Chan- 
cery. 

Receiver-General of the Duchy of Lan- 
caster, an officer of the Duchy Court, who 
collects all the revenues, fines, forfeitures, and 
assessments wnthin the duchy. 

Receiver-General of the Public Revenue, 
an officer appointed in every county to receive 
the taxes granted by Parliament, and remit the 
money to the treasury. 

Receiver of Stolen Property. By 24 and 
25 Viet., c. 96, it is enacted:—— 

‘ Whosoever shall receive any chattel, money, 
valuable security, or other property wdiatso- 
ever, the stealing, taking, extorting^ obtaining ^ 
embezzling^ or otherwise disposing whereof^ shall 
amount to a felony at commdb law, or by virtue 
of this Act, knowing the same to have been 
feloniously stolen, taken, extorted, obtained, 
embezzled, or disposed of, thall be guilty of 
felony, and may be indicted and convicted 
either as an accessary after the fact or for a 
substantive felony, and in the latter case, 
whether the principal felon shall or shall not 
have been previously convicted, or shall or 
shall not be amenable to justice, and every 
such receiver, howsoever convicted, shall be 
liable at the discretion of the Court to be kept 
m penal servitude for any term not exceeding 
fourt^n years and not less than three years, 
or to be imprisoned for any term not exceeding 


two years, with or without hard labor and 
with or without solitary confinement, and if a 
male under the age of sixteen years with or 
without whipping. Provided that no person, 
howsoever tried for receiving as aforesaid, shall 
be liable to be prosecuted a second tinie for the 
same offence* (s. 91). , 

* In any indictment containing a charge of 
felonioftsly stealing any property it shall be 
lawful to add a count or several counts for fe- 
loniously receiving the same, or any part or 
parts thereof, knowing the same to have been 
stolen ; and in any indictment for feloniously 
receiving any property knowing it to have 
been stolen it shall be lawful to add a count 
for feloniously stealing the same, and where 
any such indictment shall have been preferred 
and found against any person the prosecutor 
shall not be put to his election, but it shall be 
lawful for the jury Avho shall try the same to 
find a verdict of guilty either of stealing the 
property or of receiving the same or any part 
or parts thereof knowing the same to have 
been stolen ; and if such indictment shall have 
been preferred and found against two or more 
persons it shall be law'fiil for the jury who tdiall 
try the same to find all or any of the said per- 
sons guilty either of stealing the property or 
of receiving the s^e or any part or parts 
thereof knowing the same to have been stolen, 
or to find one or more of the said persons 
guilty of stesding the property, and the other 
or others of them guilty of receiving the same 
or any part or parts thereof knowing the same 
to have been stolen * (s. 92). 

‘ Whenever any property vrhatsoever shall 
have been stolen, taken, extorted, obtained, em- 
bezzled or otherwise di8jx)sed of in such a man- 
ner as to amount to a felony, either at common 
law or by virtue of this Act, any number of 
receivers at different times of such property, 
or of any part or parts thereof, may be charged 
with substantive felonies in the same indict- 
ment, and may be tried together, notwithstand- 
ing that the principal felon shall not be 
included in the same indictment, or shall not 
be in custody or amenable to justice’ (3.,93). 

‘ If upon the trial of any two or more per- 
sons indicted for jointly receiving any property, 
it shall be proved that one or more of such 
persons sepai‘ately received anjt part or parts 
of such property, it shall be lawful for the 
jury to convict upon such indictment such of 
the said persons as shall be proved to have 
received any part or parts of such property * 

(s. 94). 

* Whosoever shidl receive any chattel, 
money, valuable security, or other property 
whatsoever, the stealing, taki|g, obtaining, 
converting, or disposing wher^’ is made a 
misdemeanor by this Act, knowing the same 
to have been unlawfully stolen, taken, obtained. 
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converted, or disposed of, shall be guilty of a 
misdemeanor, and may be indicted and con- 
victed thereof whether the person guilty of the 
principal misdemeanor shall or shall not have 
been previously convicted thereof, or shall or 
shall not be amenable to justice, and every such 
receiver being convicted thereof shall be liable 
at the discretiem of the court to be kept in 
penal servitude for a term not exceeding seven 
years and not leSs than three years, or to be 
imprisoned for any term not exceeding two 
years with or without hard labor, and with or 
without solitary confinement, and if a male 
under the age of sixteen years with or without 
whipping ’ (sec. 95). 

‘ Whosoever shall receive any chattel, money, 
valuable security, or other property whatsoever, 
lf<nowing the same to have been feloniously or 
unlawfully stolen, taken, obtained, converted, or 
disposed of, may, whether charged as an ac- 
cessary after the fact to the felony, or with a 
substantive felony, or with a misdemeanor 
only, be dealt with, indicted, tried, and pun- 
ished in any county or place in which he shall 
have or shall have had any such property in 
his possession, or in any county or place in 
which the party guilty of the principal felony 
or misdemeanor may by law be tried, in the 
same manner as such receiver may be dealt 
with, indicted, tried, and punished in the 
county or place where he actually received 
such property ’ (sec. 9G). ■* 

‘ Where the stealing or taking of any pro- 
perty whatsoever is by this Act punishable on 
summary conviction, either for every offence 
or for the first and second offence only, or for 
the first offbnee only, any person who shall 
receive any such proj^erty, knowing the same 
to be unlawfully come by, shall, on conviction 
thereof before a justice of the peace, be liable, 
for every first, second, or subsequent offence of 
receiving, to the same forfeiture and punislunent 
to which a person guilty of a first, second, or 
subsequent offence of stealing or taking such 
property is by this Act made liable’ (sec. 97). 

Eeceivers of Wreck, or Droit, officers ap- 
pointed by the Board of Trade, pursuant to 
17 & 18 Viet. c. 104, ss. 439—457, for the pre- 
servation of wreck, &c. The Act provides for 
their duties and powers. 

Beceptus, an arbitrator. — Civ. Law* 

Recession, a re-grant. 

Recidive [Fr.1, a relapse ; the commission of 
a second offence. 

Reciprocity, mutuality. 

Recital, the rehearsal or making mention in 
a deed or writing of something which has been 
done before. — 1 Lill. Abr. 416. See Deed. 

Reclaimed animals, those that are made 
tame by art, industry, or education, whereby a 
qualified property may be acquir^ in them. 
See FEBiE Nature. 


Reclaiming, the action of a lord pursuing, 
prosecuting, and recalling his vassal, who had 
gone to live In another place, without his per- 
mission. Also for the demanding of a thing or 
person to be delivered up or surrendered to the 
prince or state it properly belongs to, when by 
an irregular means it has come into the posses- 
sion of another. 

Reclaiming bill, a petition of appeal against 
the judgment of any lord ordinary or the Court 
of Sessions in Scotland. , 

Recognition, an acknowledgment. 
Recognitione adnnllandd per 'vim et duri- 
tiem faetd, a writ to the justices of the Com- 
mon Bench fbr sending a record touching a re- 
cognizance, which the recognizor suggests was 
acknowledged by force aild duress ; that if it 
so appear, the recognizance may be disannulled. 
Jieg, Orig. 183. 

Recognitors, the jury impannelled in an as- 
size; so called bccwise they acknowledged a 
disseisin by their verdict. — Bract. 1. 6. 

Recog^nizance. This is of two sortsv: (1) 
at common law, which is an obligation, ac- 
knowledged and enrolled in a court of law with 
a condition to be void on the perfomiance of a 
thing stipulated ; it differs from a bond, in that 
the latter is a creation of a new debt, while a 
recognizance is an acknowledgment upon record 
of a former debt owing, to our sovereign lady 
the Queen ; (2) by statute, which are, the 
statute-merchant, created by 11 Edw. 1. {Acton 
Burnell)., and the statute-staple, created by 27 
Edw. III. stat. 2. They are both obsolete. 
See Coote on Mort. 76. 

Recog^nizee, he to whom one is bound in a 
recognizance. 

Recog^nizor, he who enters into a recogni- 
zance. 

Recolement [Fr.J, re-examination. 

Re-compensation. Where a party sues fbr 
a debt, and the defendant pleads compensation, 
the plaintiff may allege a compensation on his 
part, and this is called a rc-compensation.— 
/Scotch term. 

Reconduction, a relocation, a renewal of a 
lease. — Civ. Law^ ' 

Reconvention, an action by a defendant 
against a plaintiff in a former action ; a cross- 
bill or litigation. - Ibid. 

Record, a memorial or remembrance ; an 
adthientic testimony in writing contained in 
rolls of parchment, and preserved in a court of 
record. The public records of the kingdom 
aro under the superintendence of the 

Master of the Rolls, and a Record Office estab- 
lished by 1 & 2 Viet. c. 94. 

There are three kinds of records, viz. ; (u 
judicial j as an attainder; (2) mitiistenaly on oath, 
being an oflice or inquisition found; (3) by 
way of conveyance^ as a deed enrolled. 

Record, Conveyance by, extraordinary 
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assurances, as private Acts of Parliament, and 
royal grants. 

Record, Courts of^ those whose judicial acts 
and proceedings are enrolled in parchment, for 
a perpetual memorial and testimony ; which 
rolls are called the records of the court, and 
are of such high and supereminent authority, 
that their truth is not to be called in ques- 
tion. Every court of rccoi-d has authority to 
fine and imprison for contempt of its autho- 
rity. — 3 Step. Com. 380. * 

Record, Debts oJ\ those which appear to be 
due by the evidence of a court of record, such 
as a judgment, recognizance, &c. 

Record of Nisi Prius, a transcript of the 
pleadings and issue, on parchment, for the use 
of the court on the tfial of the action. 

Record, Trial by. If a record be asserted on 
one side to exist, and the opposite party deny 
its existence under the form ol‘ traverse, ‘ that 
there is no such record remaining in court as 
alleged,’ and issue be joined thereon, this is 
called, an issue of nul tiel record ; and the court 
awards in such a wise a trial by inspection and 
examination of the record. Upon this, the 
party affirming its existence is bound to pro- 
duce it in court on a day given lor the purpose ; 
and if he fail to do so, judgment is given for his 
adversary. The trial by record is not only in 
use when an issue of this kind happens to arise 
for decision, but it is the only legitimate mode 
of trying such issue, and the parties cannot put 
themselves upon the country. — Step. Plead. 
112 ; 2 Chit. Arch. Prac. by Pren. 025. 

Record and Writ Clerks, three officers of 
the Court of Chancery appointed by 5 c'k 6 
Viet. c. 103. As to their duties, see Smi. Ch. 
Pr. 28 ; and Consol. Ord. 18G0, L, rr. 35-53. 

Recordari facias loquelam [abbrev. re. fa. 
/o.j, an original writ, in the nature of a certio- 
rari., issuing out of Chancery, addressed to a 
sheriff to remove a cause depending in an in- 
lerior court not of record to a superior court ; 
and it is called a recordari, because it commands 
the sheriff to make a record of the plaint in the 
ancient county-court, and theji to send up the 
cause. Obsolete.* — F. N. B.^\. 

Recorda sunt vestigia vetustatis et veritatis, 

2 Rol. Rep. 29G — (Records are the footsteps of 
antiquity and truth.) 

Recorder, a person whom the mayor 
other magistrates of any city or town corpid;^^/ 
having jurisdiction in a court of record 
their precincts by the royal grant,^i 
unto them for their better direction 
of justice and proceedings according''|^|iiw. 
He is usually a barrister of some standiJ%.— 

5 & 6 ITm. IV. c. 76, s. 108 ; 6 & 7 Wm. IV. 
c. 105, g. 3 ; and 6 & 7 Viet. c. 89, s. 8. 

Recorder of London, one of the justices of 
oyer and terminer, and a justice of the peace of 
the quorum for putting tihe laws in execution 


for the preservation of the peace and govern- 
ment of the city. Being the mouth of the city, 
he delivers the sentences and judgments of the 
courts therein, and also certifies and records 
the city customs, &.c. He is chosen by the 
lord mayor and aldermen, and attends the 
business of the city when summoned by the 
lord mayor, &c. 

Recoup [fr. recouper, Fr., to cut again], the 
keeping back or stopping something which is 
due ; discount ; recompense. 

Recoupment, the act of recouping. 

Recoverer, the demandant in a common 
,^covery after judgment. 

J^^ecovery, the obtaining a thing by judg- 
ment or trial. 

)CA true recovery is an actual or real recovery 
of anything, or the value thereof, by judgment 
as if a man sue for any land or other thing 
movable or immovable, and gain a verdict or 
judgment. 

feigned recovery. An abolished common 
assurance by matter of record, in fraud of the 
statute De Donis, whereby a tenant-in-tail en- 
larged his estate-tail into a iee-simple, and so 
barred the entail, and all remainders and rever- 
aifms expectant tliereon, with all conditions and 
collateral limitations annexed to them, and sub- 
sequent charges subordinate to the entail. But 
incumbrances on the estate-tail equally affected 
such fee-simple, and any estate or interest 
prior to the entail remained undisturbed. 

This assurance consisted of two parts; (1) 
the recovery itself, which was a fictitious real 
action in the Court of Common Pleas, carried on 
to judgment, and founded on the supposition of 
an adverse claiiri ; and (2) the recovery-deed, 
which was partly a preparatory step to suffering 
the recovery, and partly a declaration of the 
uses when sufiered. 

Recoveries were either legal or equitable. 

The parties to a recovery action were: (1) 
the Demandant, or Recoveror, who was merely 
a formal party for the pur 2 )Ose of supporting the 
character of jdaintiff ; (2 ) the Tenant, or Re- 
coveree, who was the person in whom the im- 
mediate freehold resided, and against whom the 
lands were to be demanded by the plaintiff; and 
(3) the Vouchee, who "was called to warrant or 
vouch upon a supposed warranty, and took the 
defence on himself. 

The action was begun by a WTit of entry 
brought by the demandant, who was a mere 
nominee or stranger, against him whose estate- 
tail was to be barred, who appeared and in de- 
fence Vouched over the common vouchee — the 
crier of the court — if the recovery had been 
with a single voucher, which however, was 
rarely, if ever, used, as it only barred the estate 
of which he was actually seised, but more usu- 
ally against a person, who was made by a pre- 
vious conveyance the tenant to the proicipe 
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or writ, and who vouched the tenant-in-tail, 
who vouched over the common vouchee, which 
was called a recovery with double voucher, and 
elFectually barred the entail, with every latent 
interest and all reversions and remainders ex- 
pectant thereon. The only possible Ctase in 
which a remainder with treble voucher was 
necessary was in the instance in which ^ tenant- 
in-tail created an entail derived out of his 
own, and the two entails were, in point of 
estate or of right, existing at one time in dis- 
tinct persons, and both entails were to be barred. 

To perfect the legal title, and to give a seisin 
to the demandant, a writ of habere facias seisi- 
nam must have been issued after judgment, 
and seisin duly delivered to him whereupon 
the uses arose. This writ was returned by the 
sheriff, and the proceedings exci||plified by the 
clerk of the court for the purpose of proving ^lie 
suffering of the recovery. In a recovery-deed 
the projoer parties, either alone or jointly with 
other persons, as circumstances might have re- 
quired, were : (1) the person wht> had the imme- 
diate ft’eehold ; (2) the intended vouchee ; (3) 
the intended tenant ; and (4) the intended de- 
mandant. See 1 Shepp. Touch, c. iii.and 1 Prest. 
ConiK c. 1. As to its origin and establishment, 
sec 1 Hall. Cons. Hist. c. i., p. 12. The fiction 
was abolished by 3 & 4 Wm. IV. c. 74. See 
Tail. 

The best evidence of a recovery is the ex- 
emplification, and the attention should be drawn 
to these points — whether the recovery corre- 
sjiond with the recovery-deed as to date, parties, 
and parcels ; whether there be a clear and un- 
doubted tenant to the prwcij}e\ and whether 
there be any outstanding estate of freehold in a 
dowress, jointress, tenant by the curtesy, or 
other tenant for life, which would render the 
assurance defective or exceptionable. See 3 & 4 
Wm. IV. c. 74, s. 13 ; 5 Viet. 32 ; and 11 & 12 
Viet. c. 70. 

Recreant, yielding. See Chaven. 

Recrimination, a charge made by an accused 
person against the accuser. 

Recruit, a soldier newly enlisted. 

Recta prisa regis, the king’s writ to prisage, 
or taking of one butt or pipe of wine btffore, and 
another behind the mast, as a custom for every 
ship laden with wines. See Prisage. 

Rectitude, right or justice; legal dues, tri- 
bute or payment. 

Recto, Breve de^ a writ of right, which was 
of so high a nature, that as other writs in real 
actions were only to recover the possession of 
the land, &c. in question, this aimed to recover 
the sei.sin and the property, and thereby both 
the rights of possession and property were tried 
together. 

There were two species : (1) writ of right- 
patent, so called, because it was sent open, and 
was the highest writ lying for him who had a 


fee-simple in the lands or tenements sued for, 
against tenant of the freehold at least, and in no 
other case; this writ was likewise called breve 
magnum de recto ; (2) writ of right-close, which 
was brought where one held lands and tene- 
ments by charter in ancient demesne in fee- 
simple, fee-tail, or for term of life, or in dower, 
and was di8.sei8ed. — Co. Litt. 158. Abolished 
by 3 & 4 Wm. IV. c. 27. 

Recto de advo^atione ecclesise, a writ 
which lay at common law, where a man had 
right of advowson of a church, and the parson 
dying, a stranger had presented. — F. N. B. 30. 

Recto de oustodid terrac et hseredis, a 
writ of right of ward of the land and heii*. 
Abolished. 

Recto de dote, a wrfli; of right of dower, 
which lay for a widow who had received part 
of her dower, and demanded the residue, 
against the heir of the husband or his guardian. 
Abolished. See 23 & 24 Viet. c. 126, s. 26, 
and Dower. 

Recto de dote unde nihil habet, a writ of 

right of dower whereof she had nothing, which 
lay where her deceased husband, having divers 
lands or tenements, had assured no dower to 
his wife, and she thereby was driven to sue 
for her thirds against the heir or his guardian. 
Abolished. Sec Ibid. • 

Recto quando (or quia) dominus remisit 
curiam, a writ of right, when or because the 
lord had remitted his court, which lay where 
lands or tenements in the seignory of any 
lord were in demand by a writ of right.— 
F. N. B. IG. 

Recto de rationabile parte, a writ of right, 
of the reasonable part, which lay between 
privies in blood, as brothers in gavelkind, 
sistens, and other coparceners, for land in fee- 
simple. — F. N. B. 9. 

Recto sur disclaimer, an abolished writ on 
disclaimer. 

Rector, a governor ; ho that has that part 
of the revenues of a church, which heretofore 
was apj)ropriated to some of the monasteries ; 
or one who has the whole revenues. 

Rector siueciire, one without cure of souls. 

Rectorial tithes, great or predial tithes. 

Rectory, a spiritual non -appropriated living, 
composed of land, tithe, and other oblationa of 
the people, separate or dedicate to God, in any 
congregation for the service of his church 
there, and for the maintenance of the governor 
or minister thereof) to whose charge the same 
is committed. — Spel. 

Rectum, right; also, a trial or accusation.— 
Bract. 

Rectum esse, to be right in court. 

Rectum rogare, to ask for right ; to petition 
the judge to do right. 

Rectum, stare ad, to stand triid, or abide 
by the sentence of the court. 
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Beotos i]l'OTiri&, one who stands at the bar 
of a court, and no accusation is made against 
him ; also, said of an outlaw when he has re- 
versed his outlawry. 

Recuperatio, i. e. ad reni^ per injuriam ex- 
tortani sive detentanij per sevtentiam judicis 
restitutio. — Co. Lift. 154 — (Kecovery, that 
is, restitution by sentence of a judge to a thing 
wrongflilly extorted or detained.) 

Recuperatio est alicvjus rei in causam alterius 
adductO! per Judicem acquisitio. — — (Re- 
covery is the acquisition, by sentence of a 
judge, of anything brought into the cause of 
another.) 

Becuperatores, judges to whom the praetor 
referred a question. — Civil Law. 

Recurrendum est ad extraordinarimn quando 
non valet ordinarivm. — (We must have recour.se 
to what is extraordinaiy, when what is ordi- 
nary fails.) 

Becusants, persons who wilfully absent 
themselves from their pari.sh -church, and on 
whom penalties were imposed by various 
statutes passed during the reigns of Elizabeth 
and James I. 

Becusatio judicis, a refusal of, or exception 
to a judge upon any suspicion of partiality. — 
Civil Law. 

Bed [fr. roed,, Sax.], advice. 

Bed-Book of the il^xchequer \_Uher rubens 
scaccariif Lat.], an ancient record, wherein 
are registered the names of those who held 
lands per baroniam in the time of Henry II. — 
Ryley^ 667. 

Reddendo singula singulis. — 5 Co. 7 b. — (By 
giving to each that which peculiarly belongs 
to it.) 

Beddendum, a clause reserving rent in a 
lease, whereby a les.sor retains some new thing 
to himself out of that which he granted 
before : it commonly and properly succeeds the 
habendum., and is usually made by the words 
‘ yielding and paying,’ or similar expressions. 

In eveiy good reservation these tilings must 
always concur : - (1) It must be by certain and 
apt words. Thus, a lease for years, rt;.serving 
rent ‘after the fate ’ of 18/^ a year, is.vcid 
for uncertainty. (2) It must be of some other 
thing issuing or coming out of the thing 
granted, and not a part of the thing itself, 
nor of some thing issuing out of another thing. 

(3) It must be of such thing whereunto the 
grantor may have resort to distrain. (4) It 
must be made to one of the grantors, and not 
to a stranger to the deed. — Woodf. Land, and 
Ten. 102. See Deed. 

RedderSy nil aliud est quam acceptum resti- 
tuere : sen, reddere est quasi retro dare ; et 
red^ur dicitur a redeundOy quia retrb it . — Co. 
Litt. 142. — (To render is nothing more than 
to restore that which has been received ; or, 
to render is as it were to .give back, and it is 


called rendering from returning, because it goes 
back again.) ° 

Beddidit se {he has rendered himself \ ap- 
plied to a principal, who renders himself to 
prison in discharge of his bail. 

Bedditarius, a renter. 

Beddit^um, a rental of an estate or manor. 
Bed^tiou, a surrendering or restoring; also, 
a judicial acknowledgment that the thing in 
demand belongs to the demandant, and not to 
the person surrendering. 

Redditus ccecus et siccus.-^Q Co. 58 (Rent 

blind and barren.) 

Bedeemable rights, rights which return to 
the conveyor or disposer of land, &c. upon 

paj ment of the sum for which such rights are 
granted. 

Be-deliverj, a yielding and delivering back 
of a thing. 

lie-demise, a regranting of lands demised or 

leased. 

Bedemption, a ransom or commutation. 
Bedemption^ Equity of. See Equity of 
Redemption. 

Bedemption of Land-tax. The redemption 
of the land-tax is proved by the certificate of 
the commissioners, the receipt of the cashier 
of the Bank of England, and memorandum of 
registration. See Land-tax. 

TRedhibition [fr. redhibitio, T.at.], an action 
allowed to a buyer, by which to annul the 
sale of some movable, and oblige the seller to 
take it back again, upon the buyer’s finding it 

damaged, or that there was some deceit, &c. 

Civ. law ; Sand. Just. 464. 

Be-disseisin, a disseisin made by him who 
once before was bound and adjudged to have 
disseised the same person of his lands or tene- 
ments.— T’. N. B. 188; 1 Reeves, 263. 

Beditus albi, white rents, or rents paid in 
silver. 

Beditus ussisus, a set or standing rent. 
Beditus capitales, chief rents paid by free- 
holders to go quit of all other services. 

Beditus nigri, black mail ; rents paid in 
grain or base money. 

Beditus quieti, quit rents, which see. 

Beditus siccus, a rent seek, or barren ; the 
owner of which has neither seignory nor re- 
version, nor any express power of distress 
reserved to him. — See 4 Geo. II. c. 28. 

Bedmans, or Badmans, men whe, by the 
tenure or custom of their lands, were to ride 
with or for the lord of the manor, about his 
business. — Domesday. 

Be-draft, a second bill of exchange. 

Bed Sea and Indian Telegraph Act, 1859, 
amended by 24 Viet. c. 4 ; 26 & 26 Viet, 
c. 39. 

Bedubbers, persons who bought stolen cloth 
and tuiTied it into some other color or ikshioh, 
that it might not be known again. — 3 Inst. 134. 
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Reduction, an action for the purpose of re- 
pealing or rendering null and void some deed 
or claim. — Scotch t€ 7 'm. 

Reduction Improbation, the reduction is a 
rescissory action by which deeds, services, 
decrees, or illegal acts by any body corporate 
may be rendered void. The action of reduc- 
tion has a certification which renders ^e deed 
called for and not produced incapable of re- 
ceiving any effect until it be produced. The 
action of improbation is founded on actual 
forgery, and the certification thereon has the 
effect of rendering the deed called for, and not 
produced, for ever void and null. The junction 
of two actions which forms what is called the 
reduction -improbation, confers on the simple 
reduction all the efficacy of the improbation, 
and secures the person who uses it from all 
future trouble from the deed called for, if it 
be not produced in the action. — Scotch Law. 

Redundancy, impertinent or foreign matter 
inserted in a pleading. 

Re-entry, the resuming or retaking that 
possession which any one has lately foregone. 

Re-entry, proviso for a clause, usually in- 
serted in leases, that upon non-payment of 
rent, &c. the term shall cease.— •IFboc?, Land, 
and Ten. 270. 

Reeve [fr. gerefa^ Sax.], a steward or 
bailiff. 

Re-examination, a second examination of 
a witness after a cross-examination. 

Re-exchange, the amount for which a bill 
of exchange can be purchased in the country 
where the acceptance is made, drawn upon 
the drawer or indorser in the country where 
he resides, which will give the holder of the 
original bill ^ a sum exactly equal to the 
amount of that bill at the time when it ought 
to be paid, or when he is able to draw the 
rc-cxchange bill, together with his necessary 
expenses and interest, for that is precisely the 
sum which the holder is entitled to receive, 
and which will indemnify him for its non- 
payment. 

It is supposed that the Ghibelins, driven 
out of Italy by the faction of the Guelphs, 
and sheltered at Amsterdam, first establif^ed 
th^ custom of re- exchange, on the pretence 
of the interest, damages, and expenses they 
underwent when the bills given them for the 
effects they had been obliged to abandon were 
not accepted, but came to be protested. — Story 
on Bills., 470. 

Re-exteut, a second extent on lands or 
tenements, on complaint that the former was 
partially made, &c. 

Re. Fa. Lo., the abbreviation of recordari 
facias loquelam^ which see. 

Re&re, to bereave, take away, rob. 

Refeotloil, reparation of a building. — Civ, 
Law. 


Referee, one to whom anything is referred^ 
an arbitrator. 

Reference, the sending of any matter of 
enquiry by the Court of Chancery to a chief 
clerk, a taxing master, or a conveyancing 
counsel, in order to examine it and certify 
the result to the court. References to com- 
pute, &c. are frequently made to the masters 
of the Courts of Common Law. As to reference 
to arbitration, see .^bitration. 

Referendary, one to whose decision any- 
thing is referred. 

Referendum, a note addressed by an am- 
bas«idor to his own government touching a 
proposition, as to which he is without power 
and instructions. 

Reform Act, 2 Wm. IV. c. 4.5. 

Reformatory Schools. See 17 & 18 Viet, 
c. 86; 18 & 19 Viet. c. 87 ; 19 & 20 Viet. 
c. 109 ; and 20 & 21 Viet. c. 55. 

Refresher, a reviving fee. 

Refreshment Houses, the Lic%nsmg of. 
See 23 Viet. c. 27 ; and 23 & 24 Viet. c. 
107. 

Refund, to pay back. 

Refusal, where one has, by law, a right and 
power of having or doing something of advan- 
tage, and he declines it. 

Refusing to bury the dtsad by those whose 
duty it is to do so. It. is an offence punish- 
able by the temporal courts (independently of 
spiritual censures), on indictment or informa- 
tion. As to the interment of corpses cast on 
the seashore, see 48 Geo. III. c. 75. 

Refusing to execute a deed. See Execution 
OF Deed. 

Refusing to institute a clerk. When a clerk 
is presented, the bishop may refuse to insti- 
tute him upon many grounds, as : (1) If 

the patron be excommunicated, and remain in 
contempt forty days ; or, (2) if the clerk be 
unfit, either as to person, or as to his faith or 
moi’als, or for want of learning. If the re- 
fusal is for heresy, schism, want of learning, 
or other matter of ecclesiastical cognizance, 
there the bishop must give no^ce to the patron 
of such his cause> of refusal, at least if he be 
a layman, for in that case he is presumably 
unaware of his disability. But if the objection 
be a temporal one, the bishop is not bound to 
give such notice. 

If an action be brought by the patron against 
the bishop, for refusing his clerk, the bishop 
must assign the cause. — 3 Step, Com. 28, 75. 
See Institution. 

Refusing to pay money decreed by Chancery i 
Consol. Ord. 1860, xxix., r. 6 ; 1 & 2 Viet, 
c. 110. If payment be not made within one 
month from the entry of the decree or order, 
the person to whom it was ordered to be made 
may sue out one or more writs of fieri facias 
or elegitf of the same nature with the writs 



REF— REG ( 782 ) 


issued, under those names, by tlie courts of 
common law. — Smi. Eq. Pr. 1 55. 

Eefasing to serve a ptihlic ojfke without 
lawful excuse or exeni)>tion is a common-law 
misdemeanor, punishable by fine and impri- 
sonment. 

Refusings to take the oath of allegiance. See 
PiiiEMUNiRE (7); and 21 & 22 Viet. c. 48, s. 3. 

Beg^ale episcoporum, the temporal rights 
and privileges of a bislio])^ 

Begale, the prerogatives of monarchy. 
Regale fish, whales and sturgeons. 

Regalia, the royal rights of a sovereign, 
which the civilians reckon to be six ; viz. power 
of judicature, of life and death, of war and 
peace, masterless goods, as waifs, estrays, &c. 
assessments .and minting of money. See 
Majora and Minora regalia. 

Regalia facere, to do homage or fealty to 
the sovereign by a bishop when he is invested 
with the regalia. 

Regality, a territorial jurisdiction in Scotland 
granted with hand from the Crown. 

Regard, Court of a tribunal held every 
third year, for the lawing or expeditation of 
dogs, to prevent them from chasing deer. 

Regard of the Forest, the oycrsiglit or in- 
spection of it, or the office and province of the 
regarder, who is to go through the whole forest, 
and every bailiwick in it, before the holding of 
the sessions of the forest, or justice-seat, to see 
and inquire after trespasses, and for the survey 
of dogs. 

Regardant Villein, or Regardant to the 

Manor, an ancient servant or retainer annexed 
to the manner or land, who did the base 
services within the m.anor. — 1 Inst. 120. 

Regarder of a Forest \jregarUator forestce^ 
Lat.]], an ancient officer of the forest, whose 
duty it was to take a view of the forest- 
hunts, and to inquire concerning trespasses, 
offences, <fcc. 

Rege inconsnlto, a writ issued from the 
sovereign to the judges, not to proceed in a 
cause which may prejudice the Crown, until 
advised. * 

Regency, a temporary moRarchy. 

Regent, one invested with vicarious royalty. 
See 3 & 4 Viet. c. 52. 

Reges dicuntur clerici, — Dav, 4. — (Kings are 
called clerks. ) 

Reges^ sacro oleo uncti^ sunt sjnritualis juris- 
dictionis capaces. — 5 Co. Eccle. L . — Anointed 
kings are enable of spiritual jurisdiction.) 

Regest (Tr. registum^ Lat.], a register.-— 
Milton, 

Regia digmtas est indtvisihilis, et qucelibet alia 
deri'Cativa dignitas est similiter indivisibilis. — 4 
Inst. 248.— (The kingly power is indivisible, 
and eVery deziyatiye power is similarly 
indivisiWei)i>.. 

of the an- 


cient laws of Scotland. It is said to have been 
compiled by order of David I. King of Scotland, 
who reigned from a.d. 1124 to llbS.— Haleys 
Hist. 271. 

Regicide, the murderer of a sovereign. 

Regie ajjsensu, a writ whereby the sovereign 
gives his assent to the election of a bishop. — 
Reg. Omg. 294. 

Regis ad exemplum totus componitur orhis. — 7 
Inst. 193. — (The whole earth is ruled after the 
example of a king.) 

Register [fr. giter^ Fr., to lodge] a public 
book serving to enter .and record memoirs, acts, 
and minutes, to be had recourse to occasionally, 
for the justifying of matters of facts. 

By several Acts of Parliament, all deeds and 
wills concerning estates within the north, east, 
and west ridings of York, or wuthin the town 
.and county of Kingston-upon-IIull, or within 
the county of Middlesex, or the Bedford 
Levels, are directed to be registered. A 
memorial of a will should be registered within 
six months .after the death of the devisor if he 
die within Great Britain, or within the space 
of three years after his death, if he die upon 
the seji, or in parts beyond the seas. Wills 
registered within the allowed time will prevail 
over even a prior registered conveyance. 

If the devisee of an estate within the east or 
west ridings of York or Kingston-upon-IIull, be 
distibled from exhibiting a memorial within the 
time limited, by the suppression of the will or 
other inevitable difficulty, then a memorial 
entered of such impediment within six months 
after the death of such devisor who shall die 
within - Great Britain, or within three years 
after the decease of such person who shall die 
upon the sea, or beyond the seas, and a me- 
morial of such will also, registered Avithin 
six months after the remo\’-al ot“ such impedi- 
ment, Avill protect the devisees against any pur- 
chaser subsequently to the will. 

But as to estates in the north riding of York, 
then in case of the concealment or suppression 
of any will or devise, any purchaser shall not 
be disturbed or defeated in his purchase unless 
the will be actually registered within three 
years after the death of the devisor. 

As to estates in the county of Middlesex, it 
is provided that an entiy of the impediment 
Avithin two years after the death of any devisor 
who shall die in Great Britain, or within four 
years after the decease of such person who 
shall die upon the sea or beyond the seas, and 
a registry of a memorial of the will within si.x 
months after tlie removal of the impediment 
shall be good. But no concealed will is to 
affect a purchaser unless it be registered within 
five years after the death of the testator. 

No judgment, statute, or recognizance (other 
than such as shall be entered into in the name 
jand upon the proper account of the Crown) 
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shall bind estates in Middlesex, but h*om the 
time that a memorial thereof shall be duly 
registered. As to estates in the east and we.st 
ridings of York and Kingston-upon-HulI, the 
registiy. of judgments, statutes, or recogni- 
zances within thirty days after the acknow- 
ledging or signing thereof, shall bind all the 
lands of the defendant at the time of such ac- 
knowledgment or signing, but in the north 
riding the time is limited to twenty days. The 
appointment of an assignee to an insolvent’s 
estate had to be registered. See I & 2 Viet, 
c. 110, s, 46. Deeds of appointment must be 
registered ; but a legacy charged on land needs 
not registry. The non-registry of a lease is 
not cured by registering an assignment in 
which such lease is recited. 


None of the acts extend to copyhold-estates 
or to leases at rack rents, or not exceeding 
twenty-one years, where the actual possession 
and occupation go along with the lease, or to 
any of the chambers in Serjeants’ Inn, the Inns 
of Court, or the Inns of Chancery, 

A person having the legal estate, as a mort- 
gagee, and advancing more money, without 
notice of a second mortgage duly registered, 
shall hold against the second mortgage till he is 
satisfied all the money he has advanced. 

A person purchasing without notice, and ob- 
taining the legal estate, shall not be prejudiced 
by a prior equitable incumVjrance, which was 
duly registered previously to his purchase. 

A person buying An estate with notice of a 
prior incumbrance not registered, shall in equity 
be bound by such incumbrance, although he 


has at law obtained a priority by registering 
his deed. 


A purchaser from a devisee should not com- 
plete las contract till the will is duly registered ; 
for if any person were to purchase of the heir 
at l|^w bond fide, and without notice of the will, 
he would be preferred to the purchaser from the 
devisee. But if the vendor be bothheir at law and 
devisee, the non-registry of the will isimmaterial ; 
for if he sell to any subsequent purchaser, it must 
either be in the character of heir at law or de- 
visee. If he sell in this character, the second 
purchaser must have notice of the will ; if he 
contract in that, the first purchaser has already 
procured the legal estate. 

If the vendor claim a leasehold estate, either 
as executor or legatee, the purchaser need not 
insist upon the testator’s will being registered, 
because no subsequent purchaser can procure a 
title without notice of the will. Letters of ad- 
ministration are never registered, 

• Every memorial of a deed or conveyance is 
directed by the acts to be under the hand and 
seal of some, or one, of the grantors or grantees, 
his or their heirs, or executors, administrators, 
guardia^^, or trustees, attested by two witnesses, 
one whereof to be one of the witnesses to the exe- 


cution of the deed ; which witness shall upon his 
oath, before the registrar, prove the signing and 
sealing of the memorial, and the execution of the 
deed mentioned in such memorial. 

Every memorial must contain, first, the day 
of the month and year when the deed, &c. 
bears date, and the names and additions of all 
the parties to it, and of the devisor or testatrix 
of a will, and all the witnesses to such deed, 
&c. and the places of their abode; and, 
secondly, the houses, manors, lands, tenements, 
and hereditaments, contained in such deed, 
&c. and the names of the parishes, &c. where 
any .such estates lie that are comprised in or 
affected by such deed, &c. in such manner aa 
the same are explained or mentioned in such 
deeds, &c. or to the same effect. See 3 Sug, 
F. find P. 345, 10th ed. and St. Leon. F. 
and P. 698, 13th ed. See Transfer of Land 
Act. 

Register of Patents, a book kept at the 
Specification -Office for the* public use. See 
15 & IG Viet. c. 83, s. 34. 

Register of Panper-servants, under 16. 
See 14 & 15 Viet. c. 11. 

Register of Writs, an old book in which 
new forms of original writs were entered. The 
Register of W rits is said to be the oldest book 
in the law : a character which may, in a great 
measure, be true, but should not be allowed 
without some consideration. It is not more 
certain than extraordinary that the forms of 
writs were settled in their substance and lan- 
guage very nearly in the manner in which they 
w'ere drawn ever after. However, this uni- 
formity was not so exact as that the writs 
publishtid and used in the reign of Henry VIH. 
were all of them identiciilly the same with 
those used at the first oi’igin of this invention, 
in the reign of Homy II. It is not to be 
wondered that there should be a difference in 
these forms at their infancy, and at this ad- 
vanced state of our law, but it is extremely re- 
markable that the difference should be so small. 
4 ifeeyes,42G; Co. Litt. 16 A, 37 h, 15^ a. 

Registrarius, a notary or registrar. 

Registrar, or^Registrary, an ofiicer whose 
business is to write and keep a register ; also a 
functionary of the Court of Probate or a 
County Court. As to the duties of registrars 
in Chancery, see Smi. Gh. Pr. 21. 

Registrar-General, an officer appointed by 
the Crown under the Great Seal, to whom, sub- 
ject to such regulations as .shall be made by a 
principal secretary of state, the general super- 
intendence of the whole system of registration 
of births, deaths, and marriages is entrusted.-— 
6 & 7 Wm. IV. c. 86, ss. 2, 5. 

Registrar-General of Seamen. To secure- 
the gi*eat object cf affording general informajbion 
from time to time as to the state of our mercan- 
tile marine, it is provided that there shall 
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in the port of London a ‘ General Register and 
Record Office for Seamen,’ under the manage- 
ment of this officer. See 17 & 18 Viet. c. 104, 
ss. 271—279 ; and 25 & 26 Viet. c. 63, s. 4. 

Eegistrar of Attornies and Solicitors. His 
duty is to keep an alphabetical list or roll of 
all attornies and solicitors, and to issue certi- 
ficates as to persons who have been duly ad- 
mitted and enrolled ; and the duties of this 
office are committed to thg ‘ Incorporated Law 
Society,’ until some person shall be appointed 
in their room, by 6 7 Viet. c. 73, s. 21. 

Registrar of Friendly Societies. Any 
persons wishing to establish a society of this 
description may make i-ulcs for the purpose ; 
but two copies of the rules must be made out 
and transmitted to this officer, and when cer- 
tified by him as conformable to law and to the 
Act, one of them is to be returned to the society, 
and the other he is to keep in such manner 
as shall be from time to time directed by one 
of the principal secretaries of state. Upon 
being so certified*, the rules take immediate 
effect, and are binding in point of law on all 
the parties •concerned. — 18 & 19 Viet. c. 63. 

Registrar of the Privy Council. As to his 
examining witnesses and taking affidavits, see 
16 & 17 Viet. c. 85. 

Registration, the act of inserting in a 
register. 

Registration of Aliens Act, 6 & 7 Wm. 
IV. c. 11. 

Registration of Births and Deaths Ireland 
Act, 26 & 27 Viet. c. 11. 

Registration of Copyright. The 5 & 6 

Viet. c. 45 authorizes, in every case of copy- 
right, the registration of the title of the pro- 
prietor at Stationers’ Hall ; and provides that, 
without previous registration, no action shall 
be commenced, though an omission to register 
is not otherwise to effect the copyright itself. 

Registration of Electors. It is requisite 
that a voter in the election of members of Par- 
liament should be duly registered before he 
exercises the franchise. See 2 PVm. IV. 
c. 45, s. 26, and^6 & 7 Viet. c. 18. s.*2; 17 & 
18 Viet. c. 102 ; and as to Scotland, see 19 & 
20 Viet. c. 58. * 

Registration of Joint-Stock Companies. See 
The Companies Act, 1862, 25 & 26 Viet, c, 89. 

Registration of Marriages Ireland Act, 

186.3, 26 & 27 Viet. c. 90. 

Registration of Parish Apprentices. See 
43 Eliz, c. 2, s. 5; 8 & 9 Wm. III. c. 30 ; 18 
Geo. HI. c. 47 ; 56 Geo. III. c. 139 ; 42 Geo. 
III. c. 46; 7 & 8 Viet. c. 101, ss. 12, 13. 

Registration and Protection of Desig^ns 
Act. See 5 & 6 Viet, c. 100, amended by 24 
& 25 Viet. c. 73 ; 6 & 7 Viet. c. 65 ; 13 & 14 
Viet c. 104; 14 & 15 Viet c. 8; 16 & 16 
Viet. c. 6 ; 21 d: 22 Viet c. 70 ; 26 & 26 Viet 
c. 12. 


Registrum Brevium, a register of writs, 
which see. 

Registry, in commercial navigation, the 
registration or enrolment of ships at the Custom- 
house, so as to entitle them to be classed 
among, and to enjoy the privileges of, British- 
built ships. 

The jr^istry of ships appears to have been 
introduced into this country by the Navigation 
Act, 12 Car. II. c. 18, a.d. 1660; several 
provisions were made with respect to it by the 
7 <fe 8 Wm. HI. c. 22, and the whole was re- 
duced into a system by the 27 Geo. HI. c. 19. 

The great, and perhaps the only original 
object of the registration of ships, was to 
facilitate the exclusion of foreign ships from 
those departments in which they were pro- 
hibited from engaging by the navigation laws, 
by affording a ready means of distinguishing 
such as were really British. It has also been 
considered advantageous to individuals, by 
preventing the fraudulent assignment of pro- 
perty in ships ; but Lord Tenterden has ob- 
.served, in reference to this supposed advantage, 
that ‘ the instances in which fair and honest 
transactions are rendered unavaihable through 
a negligent want of compliance with the forms 
directed by these and other statutes requiring 
a public register of conveyances, make the ex- 
pediency of all such regulations, considered 
with reference to private benefit only, a matter 
of question and controversy .’ — Law of Ship- 
ping.^ pt. 1, c. ii. * 

The existing regulations .as to the registry 
of ships are embodied in the 17 & 18 Viet, 
c. 104, which provides that no ship shall be 
deemed a British ship unless she belong wholly 
to owners who arc of one of the following 
descriptions: — Natural-born subjects, persons 
made denizens, or persons naturalized, cither by 
or pursuant to any Act of Parliament, o||the 
proper legislative authority in some British pos- 
session ; or bodies corporate established under 
and subject to the laws of, and having their prin- 
cipal place of business in the United Kingdom 
or some British possession (sec. 18). And 
even as to the capacity of the first three des- 
criptions of persons to be owners, some restric- 
tive conditions are contained in the Act. It is 
also provided that every British ship (subject 
to the exceptions mentioned in s. 19) must be 
registered, and that unless registered she shall 
not be recognised as a British ship, so as to be 
entitled to any of the advantages or protection 
usually enjoyed by British ships, or to use the 
national fiag, or assume the national character. 
This registration may be made in the United 
Kingdom at any port approved by the com- 
missioners of customs for the registry of ships, 
and is to be made with the collector or comp- 
troller, or other principal officer ofxustoms, 
who is to be deemed registrar for the purposes 



BEO— BEI 


( 785 ) 


of this Act ; and the port at which any ship is 
registered is thereafter to be considered as that 
to which she belongs, until tlie registry is 
transferred to another (18 & 19 Viet. c. 91, 
s. 12). It is further provided, with respect to 
the registration, that it must comprise, inter 
alia^ the name of the ship, which is incapable 
of being aftenvards changed, and th(^ names 
and descriptions of the OAvners. But in con- 
nection Avith tliia registration of tlie owners, 
the loll owing points require attention: — (1) 
The property in any ship is always to be 
divided for this purpose into sixty-four shares. 
(2) No person is to be registered as owner of 
any fractional part of a share. (3) The in- 
dividuals registered as owners arc not to exceed 
thirty- two in the Avhole, except that any num- 
ber not exceeding five may be registered as 
joint-owners of any share. (4) The property 
in the ship or its shares, so far as regards the 
poAver of making a valid title as oAvner to a 
purchaser, is vested exclusively in the regis- 
tered owners ; though any number of other 
persons may be beneficially or equitably inte- 
rested, and may enforce their rights in that 
capacity, in case of breach of trust, by aj>plica- 
tion to the Court of Chancery. A registered 
ship, or any share therein, when disposed of to 
a person qualified to be the OAvner of a British 
sliij), shall be transferred by a bill of sale 
under seal according to a form ])re8cribed; 
upon which the name of the transferee shall be 
entered on the register book ; and a registered 
sliip, or any share therein, may be mortgaged 
by instrument in a form prescribed for that 
purpose, and the mortgage shall be entered in 
the register book ; and Avhere there are several 
mortgagees, their respective priorities are to be, 
in all cq^es, according to the time at which 
each security was registered, and not the 
time at which it was executed (ss. 30-100, 
and 18 & 19 Viet. c. 91). — 3 Step, Com. 2C1 ; 
McCull. Comm. Diet. 

Segius Professor, a royal professor, a reader 
of lectures in the universities. Henry VIII. 
founded in each of our universities five pro- 
fessorsliips, viz. of Divinity, Greek, Hebrew, 
Law, and Physic. 

Kegnant, reigning, having regal authority. 
See Queen. 

Regni popnli, a name given to the people of 
Surrey and Sussex, and on the sea-coasts of 
Hampshire. — Blount. 

Regnxun ecclesiasticum, the ecclesiastical 
kingdom. 

liegnum non est divisihile. — Co Litt. 1G5.— 
(The kingdom is not diviMble.) 

Begrating, buying corn, &c., in any market, 
and selling it again in or near to the same 
place. It was illegal, but is now no longer so. 
7 & 8 Viet. c. 24. 

Regrdss, Letters of^ they were granted by 


the superior of lands mortgaged to the wadsetter 
or mortgagor. Their object was tliis : by the 
wadset or mortgage, the mortgagor was com- 
pletely divested, and when he redeemed, he 
appeared to claim an entry from the superior 
as a stranger, and tlie superior was no more 
bound to receive the mortgagor than he would 
have been forced to receive any third party ; 
to remedy this, letters of regress were granted 
by the superior undgr which he became bound 
to re- admit the mortgagor at any time when he 
should demand entry. — Scotch Law, See 20 
Geo. II. c. 50. 

Begulse generales. General Rules which 
the courts promulgate from time to time for 
the reflation of their practice. 

Regula peccatis quee pamas irrogat ccquas.'—^ 
Glib. 213. — (The rule which sets equal penal- 
ties on sins.) 

Begular clerg^y, the monks, Avho lived se- 
cundum regulas of their respective houses or 
societies. 

Begular deposit, one where the thing de- 
posited must be returned. 

Regulars, those who profess and follow a 
certain rule of life {regula)^ and observe the 
three approved vows of poverty, cliastity, and 
obedience. 

liegulariter non valet paatum de re med non 
alienanda. — Co. Litt. 223. — (Regularly a com- 
pact, not to alienate my property, is not binding. ) 

Rehabere facias seisinam, a judicial writ 
which lay when the sheriff in the habere facias 
seisinam had delivered more than he ought.— 
Reg. Judic. 13. 

Rehabilitate, to restore a delinquent to 
former rank, privilege, or right; to qualify 
again ; to restore a forfeited right. 

Rehearing. If either party is dissatisfied 
with a decree or decretal order in Chancery, 
he may apply to havtf the cause reheard before 
the judge pronouncing the same. The petition 
for rehearing should be presented after the 
decree is passed and entered, and before it is 
enrolled. The petition must be signed by two 
counsel, who also certify that it is a proper case 
for rehearing. A deposit of 20/. for costs 
must be made. 

By Consol. Ord. 18G0, xxv., r. 14, any de- 
fendant waiving all objection to the order to 
take the bill pro confesso^ and submitting to 
pay such costs as the court may direct, may, 
before enrolment of the decree, have the cause 
reheard upon the merits stated in the bill, the pe- 
tition of rehearing being signed W coimsel as 
other petitions of rehearing. — Smi. Ch. Pr. 478. 

Beif [fr. rejian^ Sax.], robbery. — Cowel, 
Re-insurance, or Re-assurance, a contract 
by which a first insurer relieves himself from 
the risks which he has undertaken, and devolves 
them upon other insurers, called reinsurers or 
re-assurers, but see 19 Geo. II. c. 37. 

3 £ 
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lieipuhliccB interest voluntaUs defunctoruM 
effect urn sortiri. — (It concerns the state that the 
"wills of the dead should hfive their effect.) 

Eeissuable notes, bank-notes which may 
again be put into circulation. 

Eejoinder, a defendant’s answer to a plain- 
tiff’s replication, which must be delivered 
within four days after notice, unless the de- 
fendant is under terms of ‘ rejoining gratis,’ 
which means rejoining wi^thin four days from 
the delivery of the replication without a no- 
tice to rejoin, or a demand of a rejoinder. It 
does not aj)ply to a joinder in demuiTer, there- 
fore, on a demurrer to a plea, the defendant is 
entitle<l to four days to join in it from the 
service of a notice to do so. As to rejoining 
several matters, and rejoining and demurring 
together, see 1 Chit. Arch. Prac. by Pren. 302. 

Kelation, where two different times or otlier 
things are accounted as one, and by some act 
doin', the thing subsequent is said to take effect 
by relation from the time preceding. Thus 
letters of administration relate to the intestate’s 
death, and not to the time when they were 
granted. See Foiu’eituue. 

Jielatio efst Jictio juris et intenta adunmn. — 3 
Co. 28 — (Relation is a fiction of law, and is 
intent to one point.) 

llcltitio semper •fiat ut valent dispositio, et 
quaudo ad duns res referri potest dispositio ita 
quod secundum unam vitiatur et secundum al- 
teram utilis est^ tunc facienda est rclatio ut 
valent dispositio. — G Co. 7G. — (Let reference 
be made always in such a manner that the 
disposition may avail ; and when a disposition 
is relerable to two things, so that by one it is 
bad, and by the other is good, then let the 
reference be made to that by "which the dis- 
position-may avail.) 

Eelati'V'e p0"wers, those relating to realty. 

Jtelativorum cogriito i/ho, cognoscitur et al- 
terwm. — Cro. Jac. 539. — (Of relatives one 
being known, the other is also known.) 

Eelator, a rehearser, teller, or informer; 
also, a plaintiff to an information in Chancery, 
where the rights of the Crown are not im- 
mediately concerned, who is responsible for 
costs ; he must give the solicitor a written 
authority to file the information. — 15 & IG 
Viet. c. 8G, s. 11. Also a person who brings 
an information in the nature of a quo war- 
ranto. See 2 Selw. H. P. 1178. 

Eelease [fr. relaxation Lat.], a gift, dis- 
charge, or renunciation of a right of action ; 
also a common law conveyance, the operative 
verb in which is ‘ release ; ’ hence the name. 
It operates or enures in five modes : — 

(«) By passing an estate (milter Vestate^n as 
where a joint-tenant or coparcener conveys 
his estate to his co-joint-tenant or co-parcener. 
In consequence of the privity between such 
pai’ties, a fco-simple will pass "without any 


words of limitation. Tenants in common, how- 
ever, cannot thus release to one another, since 
they have distinct interests in the property. 

(b") By transferring a right (mitter le droiC), 
as in the case of a disseisee discharging his 
right to a disseisor, his heir, or grantee. 
Words of limitation are not necessary, since 
the sulyect of transfer is a simple right, which 
once discharged is for ever extinguished, and 
not an estate, which may be qualified or re- 
stricted. 

The difference between this and the previous 
mode is, that the former passes an estate, where 
a privity exists between the parties ; this passes 
only a right, in the absence of privity. 

(c) By extinguishment, as the lord releasing 
his seignorial rights to his tenant, or a life- 
tenant having conveyed a greater estate than 
he owns, the expectant releasing his right to 
the tenant’s grantee. A release of all demands 
extinguishes all actions and titles, and is the 
amplest discharge that can be given. 

(d) By enlarging a particular estate into an 
estate ctunrnensurate with that of the person 
releasing ; but a privity of estate must at the 
time exist between the releasor and the re- 
leasee, who must have an estate*actually vested 
in him susceptible of enlargement. 

(e) By entry and feoffment, as a disseisee 
releasing to one of two disseisors, who then 
becomes as solely seised as if the disseisee had 
entered upon the property, put an end to the 
disseisin, and then enfeoffed such disseisor. 

Eeleajsee, the person to whom a release is 
made. 

Eeleaser, or Eeleasor, the maker of a re- 
lease. 

Eelegation, exile ; judicial banishment. 

Abjuration is forswearing the realm for ever ; 
relegation is banishment for a time only. — Co. 
Litt. 133. 

In Koine, relegation was a less severe punish- 
ment than deportation, in that the relegated 
person did not thereby lose the rights of a 
Koman citizen, nor those of his family, as the 
authority of a father over his children, &c.<— 
Encyc. Lond. ; Sand. Just. 144. 

Eelevant, applying to the matter in question ; 
affording something to the purpose. 

Eelict, a widow. 

Eelictd. "verifioatione, where a judgment is 
confessed by cognovit acieonm after plea pleaded, 
and the plea is withdrawn, it is called a confes- 
sion or cognovit actionem relictd verijicatione . — 
2 Chit. Arch. Prac. by Pren. 931, 935. 

* Formerly, a defendant who had pleaded a bad 
plea, which was demurred to, co^d withdraw 
it by entering a relictd verificationey upon which 
he would not have to pay costs until the plain- 
tiff obtained judgment in the action ; but by 
Reg. Gen. 11. T. 1853, r. 8, ‘a defendant shall 
not be at liberty to waive his plea, or enter a 
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relictd verijicaitone after a demurrer without 
leave of the court or a judge, unless by consent 
of the plaintiff or his attorney.’ — 2 Chit Arch. 
Prac, by Pren. 297. 

Reliction, the sudden recession of the sea 
from land. See Dereliction. 

Relief, legal remedy for wrongs, &c. ; charit- 
able assistance. • 

In the feudal law a payment made to the lord 
by the tenant coming into posse&sion of an estate 
held under him. Abolished with other feudal 
grievances. 

Religion, Offences against ; they arc, 

(1) Apostasy. 

(2) Heresy. 

(3 ) Reviling the ordinances of the church. 

(4) Blasphemy. 

(5) Profane swearing. 

(6) Conjuration or witchcraft. 

(7) Itcligious imposture. 

(8) Simony. 

(9) Profanation of the Lord’s day. 

(10) Drunkenness. 

(11) Lewdness. 

Religious houses, places set apart for pious 
uses, such as monasteries, churches, hospitals, 
and all other places where charity was extended 
to the relief of the poor and orphans, or for the 
use or exercise of religion. 

Religious impostors, those who falsely pre- 
tend an extraordinary commission from heaven, 
or terrify and abuse the people with false de- 
nunciations of judgment ; punishable with fine, 
imprisonment, and infamous corporal punish- 
ment. — 4 Step. Com. 291. 

Religious men [fr. religiosity such as en- 
tered into some monastery or convent, there to 
live devoutly. They were held to be civiliter 
mortui. 

Relinquishment, a forsaking, abandoning, 
or giving over. 

Reliqua, the remainder or debt which a 
person finds himself debtor in upon the balanc- 
ing or liquidation of an account. Hence reli~ 
quaryy the debtor of a reliqua ; as also a person 
who only pays piece-meal. — Encyc. Lond. 

Reliques, remains, such as the bones, &c., 
of saints, preserved with great veneration as 
sacred memorials; they are forbidden to be 
used or brought into England.-— 3 Jac.I.Q. 26. 

Relocation, a reletting or renewal of a lease ; 
a tacit relocation is permitting a tenant to hold 
over without any new agreement. 

Pemoto impedimenta emergit actio. — 5 Co. 
76. — (The impediment being removed, the 
action revives.) * 

Rem, information in, when any goods are 
supposed to become the property of the Crown, 
and no one appears to claim them or to dispute 
its title, as anciently, in the case of treasure- 
trove, wrecks, waifs, and estrays seized by the 
Crown’s officers. After such seizure an in- 


formation was usually filed in the Exchequer, 
and thereupon a proclamation was made for 
the owner (if any) to come in and claim the 
effects, and at the same time there issued a 
commission of appraisement to value the goods, 
after the return of which, and a second procla- 
mation had, if no claimant appeared, the goods 
were supposed derelict, and condemned to the 
use of the Crown; and when in later times 
forfeitures of the gqpds themselves, as well as 
personal penalties on the parties, were inflicted 
by Act of Parliament for transgressions against 
the laws of tho customs and excise, the same 
process was adopted in order to secure such 
forfeited goods to the public use, though tho 
offender had escajied justice. See 18 & 19 
Viet. c. 90, as to the Crown paying costs.*— 4 
Step. Com. 83. 

Remainder [fr. remanentia, Lat.], that ex- 
pectant portion, remnant, or residue of interest 
which, on the creation of a particular estate, is 
at the same time limited over to another, who 
is to enjoy it after the determination of such 
particular estate. 

•It may be limited in inheritable or non- 
inhcritable freehold estates, but not strictly 
and technically, in chattels real or personal, 
although these may be limited over after a 
previous limitation of a parthil interest in them. 
It may be limited by way of use (which is in 
practice the usual method) as well as by a con- 
veyance deriving its effect from the common 
law. 

In the same land there may at the same time 
be an estate in possession, and one estate or 
several estates in remainder, and an estate in 
reversion. 

When the estate in possession is determined, 
the estate in remainder, if there be any, other- 
wise the estate in reversion, will become an 
estate in possession, with priority as to the 
estates in remainder, when there are several, 
according to the order in which they are limited. 

An interest in possession, and an interest in 
remaindey or reversion, are several parts of the 
same estate. When there are a particular estate 
and a remainde% the several limitations give 
distinct interests to the persons to whom these 
limitations are made. 

These interests (different as they are in their 
nature) and also a reversion, are with reference 
to the person by whom the limitations arc made, 
and the connection and relative situation of the 
tenants, several parts of the same estate. 

Estates are said to be in remainder or rever- 
sion, according to the relative situation they 
bear to each other. 

The interest which, as to one man, is an estate 
in remainder, may, as to another person, be an 
estate in reversion. Thus if A. leases to B. for 
life, Mvith remainder to C. in fee, and 0. leases 
to D. for life ; the estate of C. is still a remainder 

3£2 
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in reference to the estate of B., but in reference 
to the estate of D. it is a reversion. 

So an estate which, as to one person, is an 
estate in possession or a particular estate, may, 
as to another person, be an estate in reversion ; 
and consequently there may be two reversions 
in the same land. As if A. lease to B. for 
life, B. has the possession, and A. the reversion, 
as between themselves; and if B. lease to C., 
then, as between B. and ,C., C. has the posses- 
sion, and B. a reversion ; hence the doctrine of 
privity of estate. 

A remainder does not, like a reversion, arise 
by operation of law, but is always created by 
act of parties. It may be granted over, charged, 
devised, or barred by a prior tenant in tail. 
Mr. Burton {Comp. p. 8) thus indicates the dif- 
ference between a reversion and a remainder. 

If the gift were simply ‘ to you for your life,’ 
the reversion in fee-simple would remain in 
the feoffor. But this consequence would be 
varied, if the gift were, ‘ to you for your life, 
and after your decease to A. and his heirs ; ’ or 
‘ to you for twenty-one years, and, subject to 
that estate, to^A. and his heirs ; ’ or ‘to you 
and the heirs of your body ’ (which would con- 
stitute an estate tail), ‘ and upon your decease, 
and failure of your issue, to A. and his heirs.’ 
In any of these three cases, A. would take an 
estate in fee-simple, giving him a right to the 
possession of the land upon the death of the 
feoffee, or the expir^ition of twenty-one years, 
or the extinction of the feoffee and his issue. 
But this estate is not called a reversion^ as the 
land docs not revert or return to the feoffor, 
but a remainder., being the residue or remnant 
of the whole estate conveyed, after subtracting 
the feoffee’s estate ; which last, in relation to 
the remainder, as in this, or to the reversion, 
as in the former case, is called the particular 
estate. 

The rule against perpetuities does not apply 
to remainders ; — 1st, because every remainder 
which is contingent must vest in interest during 
tlie continuance of the particular estate or the 
very instant it determines ; and, 2ndly, because 
the owner of every vested remainder, being an 
estate of inheritance, and which must be an 
estate tail if there are remainders over, has the 
power, when in possession, of barring all sub- 
sequent remainders. 

Kemainders are of three kinds : — (1) vested 
or executed ; (2) contingent or executory ; and 

(3) cross. 

The seven following rules affecting remainders 
should be observed : — 

(1) There must be a present or particiular 
estate created, which, if the remainder be vested, 
must be, at least, for years, but an interesse 
tei^nini would be sufficient ; or, if the remainder 
be contingent, it must be an estate of^freehold, 
€xpres.sly limited, or arising by a rei^lting, or 


implied use, in order to give such a remainder 
existence. A chattel interest will not support 
a contingent remainder ; since, while the con- 
tingency is in suspense, there must be an ulterior 
estate of freehold vested in some person, for 
otherwise there would be no vested freehold at 
all, which the law will not allow. There is not, 
however, any necessity for a preceding freehold 
to support a contingent remainder for years ; 
for such a remainder not amounting to a free- 
hold, no freehold estate appears requisite to 
pass out of the grantor in order to give effect 
to a chattel remainder. 

(2) The jparticular estate, and the remainders 
must be created by the same deed or instru- 
ment, but a will and codicil may be fairly de- 
nominated the same instrument, for they take 
effect at the same time ; and a deed giving a 
power, and the appointment exercising such 
power, are esteemed the same deed. 

(3) The remainder must vest in the grantee 
during the particular estate, or the very instant 
it determines. But an estate limited on a con- 
tingency may fail as to one part, and take effect 
as to another, wherever the preceding estate is 
in several persons in common or in severalty ; 
for the particular tenant of one part may die 
before the contingency, and the particular tenant 
of another part may survive it. Posthumous 
children are capable of taking in remainder in 
the same manner as if they had been born in 
their father’s lifetime, and the remainder vests 
in them, while yet in ventre matris , — 10 & 11 
Wrn. III. c. 16. 

(4) A contingent remainder mu.st be limited, 
upon a legal event, to some one that may by 
common possibility be in being, at or before 
the determination of the particular estate. 

(5) It is not necessary for the support of a 
contingent remainder that the preceding estate 
of freehold continue in the actual seisin of the 
rightful tenant ; it is sufficient that there sub- 
sists a right to such preceding estate at the time 
the remainder should vest, provided such right 
be a present subsisting right of entry preceding 
the contingency, and not a right of action. It 
is necessary to distinguish between a right of 
entry and a right of action. If A. is disseised 
by B., then, while the possession continues in 
B., it is a mere pdssession unsupported by any 
presumption of right ; and A. may restore his 
possession by an entry on the land, without any 
previous action. If A. enter and B. defend his 
possession, and the question is tried in a pos- 
sessory action, the gist of it must be, who has 
\he better title to the possession, and A. must 
necessarily recover. Thus far the party dis- 
seised, even during the disseisin, is considered 
in law to be the rightful tenant. But, if B. 
continue in the possession of the estate till his 
decease, the law, at his decease, casts the pos- 
session upon his heir ; thus, upon B.’s decease, 
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his heir acquires the possession by act of law, 
and his title, though immediately derived from 
a person who himself acquired it by wrong, is 
so far respected in law, that A. cannot restore 
his possession by entry, and can only recover 
it by action. This removes A.’s title one degree 
farther than while he could I’estorehis possession 
by entry, and is therefore said to reduce him to 
a right of action, and it is called a right action 
in contradistinction to a right of entry. 

(G) Where a contingent remainder is limited 
to the use of several, who do not all become 
capable at the same time, notwithstanding it 
vests in the person first becoming capable, yet 
it shall devest as to the proportions of the per- 
sons afterwards becoming capable, before the 
determination of the particular estate. 

(7) If a condition be annexed to a particular 
estate, making it void on a given event, and a 
remainder be limited to take effect, not only on 
the determination of the particular estate, but 
on the destruction of that estate, by the effect of 
tlie condition, the remainder is void ; the com- 
mon law rule being that a stranger shall not take 
advantage of a condition, but only the grantor 
or his heirs. But if the condition for defeating 
the prior estate be to operate on one event, and 
the remainder be to arise on another and totally 
different event, the remainder will not bo void, 
but the particular estate will bo discharged from 
the condition. If A. make a feoffment to B., a 
widow, for life, provided that if she marry again 
then her estate shall cease, and immediately after 
her death or second niari'iage the estate shall 
enure to B. in fee, this is a bad remainder ; because 
it is limited to Uike effect, not only on the deter- 
minationtof the widow’s estate, but also on the 
event which is mentioned in the condition to cut 
. that estate short — namely, her second mar- 
riage ; but if the remainder had been intro- 
duced without the words in italics, then it 
would have been a good contingent remainder, 
and the condition would be viewed as surplus- 
age. — Fearne's Cont. Rem. 270. So, if the 
limitation had been to the widow durante 
viduitate, the remainder would have been good ; 
as then her death or second marriage would 
have been the natural period for the deter- 
mination of her estate. But if the remainder 
had been introduced by the words, ‘ from and 
immediately after the determination of that 
estate,’ it would be liable to objection, on the 
ground that the remainder-man would be 
taking advantage of the condition, imless the 
word ‘ determination ’ could be construed to 
refer to the death only of the widow, and not 
to her second marriage. 

But such a remainder is supported, as a con- 
ditional limitation in wills and conveyances 
under the Statute of Uses. 

A remainder is to commence when the parti- 
cular estate is^ its very nature, to deter- 


mine ; it is, as it were, a continuance of the 
same estate ; it is a part of the same whole. A 
conditional limitation is not a continuance of 
the estate first limited, but is entirely a dif- 
ferent and separate estate. It is not to com- 
mence on the detei*mination of the first, but the 
first is to determine when the latter commences. 
It is the commencement of the latter which 
rescinds and destroys the former ; and not the 
ceasing of the former which gives existence to 
the latter. The particular estate and remainders 
are, in fact, as the very terms imply, but one 
and the same estate. The estate first appointed, 

‘ and the conditional limitations, are separate and 
distinct estates. See Contingknt liEMAiNDEli, 
Cuoss* Remainders, Vested Remainder. 

Remainder-inan, a person entitled to an 
expectant estate. 

B^mand, to re-commit or send back. 
Eemanent pro defectu emptonuu {they re- 
main unsold Jor want of buyers'). A sheriff’s 
return to a writ of f. fa. 

Remanet, the name given to a cause the 
trial of which has been postponed from one 
sittings to another. A now notice of trial is 
necessary when a cause has been made a 
remanet at the assizes, but not when it has been 
made a remanet from one sittings to another, or 
has been put off by order of Nisi Prius. 

Where the cause is made a remanet^ the costs 
incurred in bringing up vritnesses, &c. are 
allowed to the party ultimately prevailing. 

Remedial statutes, thdsc which are made to 
supply such defects, and abridge such super- 
fluities in the common law, as arise either from 
the general imperfection of all human laws, 
from change of time and circumstances, from 
the mistakes and unadvised determinations of 
unlearned judges, or from any other cause. 
This being eflected either by enlarging the 
common law where it is too narrow and cir- 
cumscribed, or by restraining it where it is 
too lax and luxuriant, has occasioned a division 
of remedial Acts of Parliament into enlarging 
and restraining statutes. 

Remedy, the legal means to recover a right ; 
also, a certain allowance to the master of the 
mint, for deviation from the standard weight 
and fineness of coins. — Enoyc. Lond. 

Remembrancer, an officer of the Exche- 
quer, who reminds the lord treasurer and the 
justices of that court of such things as are to be 
called on and dealt in for the benefit of the 
Crown. — 57 Geo. III. c. 60 ; 3 & 4 Wm, IV, 
0 . 99 ; 5 & 6 Viet. c. 86 ; and 22 & 23 VicL 
c. 21. Also, an officer of corporations, &c. 

Remise, to surrender or return ; to release. 
Remission, a pardon from the Crown, passed 
under the great seal ; a release, 

Remissius imperanti melius paretur,--^ Inst, 
233.— (A man commanding not too strictly is 
better obeyed.) 
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Bemitment, the act of sending back to 
custody ; an annulment. 

Beiuttanoe) money sent by one person to 
another, either in specie, bill of exchange, 
cheque, or otherwise. 

Bemittee, the person to whom a remittance 
is senti 

Bamitter, where he who has the right ^ of 
entry in lands, but is out of possession, obtains 
afterwards the possession of ^e lands by some 
subsequent, and, of coursS, defective title ; in 
this case he is remitted or sent back, by opera- 
tion of law, to his ancient and more certain 
title. The possession which he has gained by 
a bad title is ipso facto annexed to his own 
inherent good one ^ and his defeasable estate 
is utterly defeated and annulled by the in- 
stantaneous act of law, without his participa- 
tion or consent. As if A. disseise i. e. turn 
him out of possession, and afterwards demise the 
land to B. (without deed), for a term of yeai-s, 
by which B. eUters, this entry is a remitter to 
B., who is in of his former and surer estate. 
But if A. had demised to him for years by deed 
indented, or by matter of record, there B. 
would not have been remitted. For if a man, 
by deed indented, take a lease of his own lands, 
it shall bind him to the rents and covenants, 
because a man ne%er can be allowed to affirm 
that his own deed is ineffectual, since that is the 
greatest security on* which men rely in all 
manner of contracting. The same law, if it 
had been by matter of record, for that is of its 
own nature uncontrollable evidence, which a 
man cannot be allowed to controvert. — 3 Step. 
Com. 37 G, 377 n. Also, a person who sends a 
remittance. 

Bemitting Cases to Courts abroad. By 

the 22 <fe 23 Viet. c. 63, courts in one part of 
her Majesty!8 dominions are empowered to 
remit a case for the opinion of a court in any 
other part thereof on any point on which the 
law of such other part is diffijrent, from that of 
the part in which the court is situate. And 
by the 24 Viet. c. 11, any superior court 
within her Majesty’s dominions may remit a 
case to a court 6f any foreign state with which 
Her Majesty may have made a convention for 
that purpose, for the ascertainment of the law 
of such state. 

Bemittltar dauma. Where a jury gives 
greater damages than a plaintiff has declared 
for, the mistSemay be rectified by entering a 
remittitur for the excess; or, if a plaintiff have 
signed judgment for the greater sum, the court 
will give him leave to amend it, by entering a 
remittitur for the excess, even in a subsequent 
term and after error brought. The damag^ 
are usually remitted in ejectment and replevin 
where judgment is signed by confession or de- 
fault.— 2 Chit. Arch: Brae* hy Bren. 1504. 
Bemittitur of jreoord. Formerly wheu a writ 


of error, in the Exchequer Chamber, abated, or 
was discontinued, the transcript must have 
been remitted, apd a remittitur entered, before 
a defendant could sue out execution ; but now 
this is no longer necessary, for the record remains 
in the court below, and execution is, therefore, 
in all cases^ now issued by and out of that 
court. — H. T. 4 Wm. IV. r. 16. See Chit, 
Arch. Brae, hy Bren. 674. 

Bemoval of goods to prevent distress. 

See 9 AnnCy c. 14, and 11 Oeo. II. c. 19. 

Benant, or Beniant [ft. negans^ Lat.J, 
denying. 

Bencounter, a sudden meeting ; as opposed 
to a duel, which is deliberate. 

Bender, to yield, give again, or return. 

Certain things lie in render, i. e. must be 
rendered or answered by the tenant as rents, 
heriots, and other services. 

Benewal, a change of something old for 
something new ; a reviving of a writ or process. 

Benounce, to give up a right. An executor 
who declines to take probate of the tirill of his 
testator is said to renounce probate. Where 
any person after 1st January, 1858, renounces 
probate of the will of which he is appointed 
executor, or one of the executors, the rights of 
such person in respect of the executorship shall 
wholly cease, and the representation to the 
testator, and the administration of his effects 
shall, and may, without any further renuncia- 
tion go, devolve, and be committed in like 
manner as if such person had not been ap- 
pointed executor. — 20 & 21 Viet. c. 77, s. 79. 

Whenever an executor appointed in a will 
survives the testator, but dies without having 
taken probate, and whenever an execulor named 
in a will is cited to take probate, and does not 
apjjear to such citation, the right of such person 
in respect of the executorship shall wholly cefise, 
and the representation to the testator, and the 
administration of his effects shall, and may, 
without any further renunciation, go, devolve, 
and be committed in like manner as if such 
person had not been appointed executor. — 21 
& 22 Viet. c. 94, s. 16. 

Benovant, renewing. 

Bent [ft*. redituSy Lat.[|, a certain profit 
issuingy early out of lands and tenements corpo- 
real ; it may be regarded as of a twofold nature : 
—first, as something issuing out of the land, as 
a compensation for the possession during the 
term; and, aecondly, as an acknowledgment 
made by the tenant to the lord of his fealty or 
tenure. It must always be a profit, yet tnere 
is no necessity that it should be, as it usually is, 
a sum of money ; for spurs, capons, horses, com, 
and other matters, may be, and occasionally are, 
rendered by way of rent ; it may also consist 
in ^vices or manual operations, as to plough 
so many acres of ground, and the like ; which 
eervices, in the eye of the law, are profits. The 
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profit must be certain, or that which may be 
reduced to a certainty by either party ; it must 
issue yearly, though it may be reserved every 
second, third, or fourth year ; it must issue out 
of the thing granted, and not be part of the 
land or thing itself. 

There are sevmral kinds of rents, viz. : — 

(1) Ment-servicCy so called because it has 
some corporal service incident to it, as^ at the 
least, fealty. 

(2) Rent-charge^ where the owner of the 
rent has no future interest or reversion in the 
land. It is usually created by deed or will, and 
is accompanied with powers of distress and 
entry. The release from a rent-charge of part 
of the hereditaments charged therewith, shall 
not extinguish the whole rent -charge, but shall 
operate only to bar the right to recover any 
part of the rent-charge out of the hereditaments 
released, without prejudice nevertheless to tlie 
rights of all j^ersons interested in the here- 
ditaments remaining unreleased, and not con- 
curring in or confirming the release. — 22 & 23 
Vict. Q. 35, s. 10. 

(3) Fee farvi renty one issuing out of an 
estate in fee, of at least one-fourth of the value 
of the lands, at the time of its reservation. 

(4) Rent-secky a barren rent, which is in 
effect nothing more than a rent reserved by 
deed or will, but without any clause of dis- 
tress. 

(5) Rents of assize, the certain established 
rents of the freeholders and ancient copyholders 
of a manor, which cannot be departed from. 
Those of the freeholders are frequently called : 

(a) Chief-rentSy and both sorts are indiffer- 
ently denominated ; 

{h) Quit-rentSy because thereby the tenant 
goes quit and free of all services. 

(6) Rack-renty a rent of the full value of the 
tenement, or near it. 

(7) Fore-hand-rent y otherwise called a fore- 
gift or income, but more commonly a fine ; it 
is a premium given by the lessee at the time of 
taking his lease, and has been considered as an 
improved rent. 

All kinds of rents are now recoverable by 
distress. — 4 Geo. II. c. 28, s. 5. 

Kent is not due till midnight of the day upon 
which it is reserved, although sunset is the time 
appointed by law to make a proper demand of 
it, to take advantage of a condition of re-entry 
or to-tender it, in order to save a forfeiture ; but 
more properly speaking, the demand should be 
made before sunset, so as to allow sufficient 
light to count the money ; and the person mak- 
ing the demand or tender must remain on the 
land till the sun has set. Where rent is re- 
served generally, and no mention is made, as 
is usual, of half-yearly or quarterly payments, 
nothing is due until tne end of the year. 

^ Kent is considered as of a higher nature than 


even a debt due on an instrument under seal, 
as between the parties themselves ; but in the 
case of the death of tlie tenant, rent in arrear, 
whether it be by deed or pai'ol, is held tt) be of 
equal degree with specialty debts ; and there- 
fore in the distribution of the deceased’s estate, 
it is to be paid with debts pf that degree* As 
to the political theory of rent, see 1 Mills Pol. 
Eco. b. 2, c. xvi. 

Kentage, rent. 

Eental, or EentcoU, scliedule or account 
of rent. 

Rental-rights, a species of lease usually 
granted at a low rent and for life. Tenants 
under such leases were called rentalers or kindly 
tenants. 

Bental’d teind bolls, when ^ the tithes 
(tiends) have been liquidated and settled for 
so many bolls of corn yearly, by rental, or an 
old use of payment. — Scotch phrase. 

Rente [Fr.^, an annuity. 

Rente via^ere [Fr.], a life annuity. 

Renunciation, the act of giving up a right. 

ReparatLone faciendd, an ancient writ, 
which lay in many cases to compel repairs.-— 
F. N. B. 127. 

Repeal, a revocation or abrogation. 

Repellitur a sacramenio infarnis. — Co. Litt. 
158. — (An infamous person is prevented from 
taking an oath.) The 0 & 7 Viet. c. 85, renders 
a person convicted of crime a competent witness. 

Repertory, a classified inventory. 

Repetition, a recovery of money paid under 
mistake. — Civ. Law. . 

Repetitum namium, a second or reciprocal 
distress, in lieu of the first, which was eloigned. 

RepetundsB, or Pecuniae repetundae, the 
term used to designate such sums of money as 
the socii of the Koman state, or individuals, 
claimed to recover from Magistratus, Judices 
or Publici Curatores, which they had impro- 
perly taken or received in the provincioSy or in 
the Urhs RoinUy either in the discharge of 
Xhoir jurisdictioy or in their caj^acity of Judices y 
or in respect of any other public fimction. 
Sometimes the word repetundee •was used to 
express the illegal act for whi«h compensation 
was sought, as i!l the phrase, ‘ Repetundarum 
insimulariy damnari ; ’ and pecunioe meant, not 
only money, but anything that liad value. 
Original inquiry was made into this offence, 
extra ordinem ex senatus consulto, as appears 
from the case of P. Furius Philus and IVC. 
Matienus, who were accused of it by the 
Hispani. — Smith's Diet, of Antiq. 

]^pleader, to plead again. 

The motion for a repleader is made, when, 
after ,^|a8ue joined and vei’dict therein, the 
pleading is found (on examination) to have 
miscarried, emd ffiiled to • effect its proper 
object, of raising an apt and material question 
between the parties. A repleader may become 
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necessary where the issue has been defectively 
joined. 

Where a repleader is applied for, on the 
ground of the immateriality of the^ issue, 
the cases establish the following distinction. 
If the immateriality is occasioned by a traverse 
of a pleading insufficient in point of law, 
and which it was therefore futile to bring 
into question in point of fact, and the case 
be such that the pleading so traversed might 
be made good by a differhnt manner of plead- 
ing, the court will award a repleader, or, 
in some insttinces, allow the party by whom 
it was pleaded to amend. But if the pleading 
tiaversed discloses facts which show that the 
case of the party is incurably bad, and could 
not be set right by any manner of allegation, 
the court will not allow a repleader, but 
if the party is plaintiff will arrest the j^idg- 
ment; or if defendant, will award judg- 
m(mt non obstante veredicto. It is a clear 
rule, that tho‘ court will never grant a re- 
pleader, except where complete justice cannot 
otherwise be obtained ; and it is never granted 
in favor of the person who made the first 
fault in the pleading. The judgment is general, 
quod partes replacitent^ and they begin again 
at the first fault vrhich occasioned the imma- 
terial issue. 

On a judgment of repleader, neither party 
is entitled to costs. — *Step. Plead. 108 ; 2 Chit. 
Arch. Prac. by Pren. 1540. 

Heplegiare, to redeem a thing detained or 
taken by another by giving sureties. 

It is applied in the Scotch law to the power 
of reclaiming a criminal, and trying him under 
a different jurisdiction from that of the court 
before which he is accused. 

Eeplegiare de averiis, a writ brought by 
one whose cattle were distrained or put in 
pound, on any cause, by any person, on surety 
given to the ^icriff to prosecute or answer an 
action. — F. N. B. 68. 

Eeplegiari facias, the original writ out of 
Chanceiy commencing an action of replevin. 
It was superseded by the Statute* of Marl- 
bridge. — 52 Hen. III. c. 21. 

Repletion, where the revenue of a benefice 
is sufficient to fill or occupy the whole right 
or title of the graduate who holds it . — Canon 
Law. 

Repleviable or Replevisable, that which 
may be taken back or replevied. 

j^plevin, a personal action ex delicto 
brought to recover possession of goods unlaw- 
fully taken, the validity of which taking it is 
the regular mode of contesting. The word 
mcians a re-delivery to the owner pf the 
pledge or thing taken in distress. It is re-de- 
livered to him by the registrar of the county 
court of the district within which it was taken, 
upon his giving security to txy .thc validity 


of the distress or taking, in an action of re- 
plevin to bo forthwith commenced by him 
against the distrainer and prosecuted with effect 
and without delay either in the county court 
or in a superior court, and to restore it if 
the right be adjudged against him ; after which 
the distrainer may keep it till tender made of 
sufficient amends, but must then re-deliver 
it to the owner (See 19 & 20 Viet. c. 108, 
ss. 63, 64). Statute 23 & 24 Viet. c. 126, s. 22, 
enacts that the provisions of the 19 & 20 
Viet. c. 108, which relate to replevin, shall 
be taken to apply to all cases of replevin in 
like manner as to the cases of replevin of 
goods distrained for rent or damage feasant. 
Although this action is usually confined to 
goods, &c., taken in distress, it may be brought 
for all goods and chattels unlawfully taken. 
It is the proper form of action to recover a 
specific chattel ; for in trover damages only 
are recovered. When an Act of Parliament 
orders a distress and sale of goods, it is in the 
nature of an execution, and this action does 
not lie, and a replevin of goods seized in order 
to condemnation would be a contempt of the 
Court of Exchequer, <br which an attachment 
would be instantly granted. 

This action is of two sorts : (1) In the de- 
tinet. (2) In the detinuit. Wliere the party 
has had his goods re-delivered to him, the 
action is in the detinuit ; ‘ wherefore he de- 
tained the goods,’ (fee. ; but where replevin 
has not been made, but the distrainer still 
keeps possession, the action is in the detinSt^ 
‘wherefore he detains the goods,’ &c. The 
action in the detinet has long fallen into disuse, 
and is never brought unless the distrainer has 
eloigned the goods, so that they cannot be got 
at to make replevin. 

It is a general rule, that whoever brings 
replevin ought to have the property of the 
goods either general or special in him at the 
time of the taking, and it lies against him who 
takes the goods and also against him who 
commands the taking, or against both. What- 
ever may be distrained may be rejjlevied. 

In cases of distress for rent, the replevy 
should be made before the expiration of five 
days after the distress made ; which days are 
reckoned exclusively both of the day of dis- 
tress and the day of sale, otherwise the dis- 
trainer may sell the goods; though, indeed, 
they may be replevied at any time before they 
have been actually sold. In all other cases of 
distress at common law, no time is limited for 
replevying, because the distrainer cannot sell 
the subject of distress. 

An action of replevin may be commenced 
in any superior court in the form applicable 
to personal actions therein, and such court 
shall have power to hear and determine the 
same; and if the replevisor shall wish to 
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commence proceedings in any superior court, 
he shall, at the time of the replevying, give 
security, to be approved of by the registrar, 

• for such an amount as such registrar shall 
deem sufficient to cover the alleged rent or 
damage, in respect of which the distress shall 
have been made, and the probable costs of the 
cause in a superior court, conditioned to com- 
mence an action of replevin against the dis<- 
trainer in such superior court as shall be 
named in the security, within one week from 
the date thereof, and to prosecute such action 
with effect and witliout del.ay, and unless judg- 
ment thereon be obtained by default, to prove 
before such superior court that he had good 
ground for believing, either that the title to 
some corporeal or incorporeal hereditament, 
or to some toll, market, fair, or franchise, was 
in question, or that such rent or damage fex- 
ceeded ‘20/., and to make return of the goods, 
if a return thereof shall be adjudged. — 19 & 
20 VtcL c. 108, s. 65. 

If the replevisor shall wish to commence 
proceedings in a county court, he shall at the 
timb of replevying give security, to be ap- 
proved of by the registrar, for such an 
amount as such registrar shall deem sufficient 
to cover the alleged rent or damage, in respect 
of which the distress shall have been made, 
and the probable costs of the cause in the 
county court, conditioned to commence an 
action of replevin against the distrainer in the 
county court for the district in which the dis- . 
tress shall have been taken, within one month 
from the date of the security, and to prosecute 
such action with effect and without delay, and 
to make return of the goods, if a return thereof 
shiill be adjudged (s. 66). 

Any action of replevin brought in a county 
court shall be removed into any superior court 
by writ of certiorari^ if th*e defendant shall 
apply to such superior coiurt or to a judge 
there for such writ, and shall give security to 
be approved of by the master of such superior 
court, for such amount, not exceeding 150/., 
as such master shall think fit, conditioned to 
defend such action with effect, and unless the 
replevisor shall discontinue, or shall not pro- 
secute such action, or become non-suit therein, 
to prove before such superior court that the 
defendant had good ground for believing, either 
that the title to some corporeal or incorporeal 
hereditament, or to some toll, market, lair, or 
franchise, was in question, or that the rent or 
damage in respect of which the distress shall 
have been taken exceeded 20/., and every such 
superior court shall have power to determine 
the same action (s. 67). 

There is an appeal from the county court, 
where the amount of the rejit or damage ex- 
ceeds 20/. A deposit of money may be made 
in lieu of security, ss. 68, 71. 


The defendant enters his appearance with 
one of die masters. If he do not appear, the 
plaintiff, according to the old practice, served 
him with a four-toy rule to appear, and upon 
his non-appearance thereto, sued out a pone 
per vadioa ; if no appearance entered on or 
before the appearance day of the return, the 
sheriff returned nihil on the pone, and a de- 
stringas was sued out, under which the sheriff 
levied 40e. After this, if no appearance 
were entered, an atiaa and then a pluries di- 
stringas issued ; or if the sheriff returned nulla 
bonuy a testatum distringas might be sued out 
into a different county. The issues were in- 
creased by motion to the court, both upon the 
alias and pluries distringas^ upon the last of 
which they were increased to the amount of 
the debt and costs. If the defendant had not 
then appeared, a motion was made for a rule 
to show cause ‘ why the issues returned upon 
the several writs of distringas should not be 
sold, and the monies arising •from the sale 
thereof should not be forthwith brought into 
court ; and why it should not bo referred to 
one of the masters to tax the plaintiff his costs 
occasioned by his issuing out the said several 
writs; and why such costs, when taxed, should 
not be paid out of the monies so brought into 
court ; and why the surjilua of the said monies 
after payment of the said costs should not be 
retained in court until tlie purpose of the said 
writs be answered.’ If the rule were made 
absolute, the sheriff was served with a copy 
of it, and if he did not obey it, he was attached. 
This process was continued by distringas ad 
infinitum^ ajiplying from time to time to sell 
the issues for payment of the costs, until 
the defendant appeared; but if nulla bona 
were returned to the distringas^ a capias to 
outl.awry might have been liad. If the plaint, 
however, have been removed by the defendant, 
or by accedas ad curiam^ the pone per vadios 
was omitted. See 2 Chit. Arch. Prac. by Pren, 
1077. 

After appearance, the plaintiff delivers his 
declaration, as in ordinary cases. The venue 
in this action is Jocal and particular. The de- 
fendant may take a judgment of non pros, as 
in ordinary actions ; but the plaintiff is not 
thereby prevented from proceeding, for he may 
sue out a writ of second deliverance. The de- 
fendant may, after judgment of non pros.^ pro- 
ceed by writ of inquiry, in pursuance of 17 
Ciu*. II. c. 7, s. 2, which renders a writ of 
second deliverance void, because the goods still 
remain with the plaintiff ; or be may take an 
assignment of the replevin bond, and proceed 
against the plaintiff and his sureties. 

The pleas in replevin have been divided into 
four sorts: — (1) Pleas in abatement. (2) The 
plea of non cepit. (3) Pleas in justification. 
(4) Avowries or cognizances. 
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As replevin by writ is obsolete, pleas in 
abatement do not occur in practice. 

The plea of non cepit used to be termed the 
general issue in replevin ; but although it was 
so called, it put in issue only the taking and 
detention, and not the property. 

There are two kinds of pleas in justification — 
those which disaffirm prox)erty in the plaintiff, 
and those which affirm property in the plaintiff 
—which might occur in the case of a distress 
being made for personal services, on the tenant 
dying, the rexdevin being sued out by the 
executors. 

As to avowries and cognizances for rent. In 
them is set forth, as in a declaration, the nature 
and merits of the defendant’s case, to show that 
the distress taken by him was lawful, and to 
entitle him to a judgment de retorno habendo. 
The technical difference between an avowry 
and cognizance is this: where the action is 
against the principal or landlord, he makes 
avowry, that is, he avows, taking the distress 
in his own right ; where, on the other hand, it 
is against the bailiff or servant, he makes cog- 
nizance, that is, he acknowleages the taking in 
right of the jjrincipal or landlord ; and where 
it is against both, the one avows and the other 
makes cognizance. Parceners must join in an 
avowiy or cognizance for rent ; for they make 
but one heir, and the rent is an entire inheri- 
tance. Joint-tenants should likewise join. The 
defendant in replevin need not set forth his 
title — 11 Geo. 11. c. 19, s. 22 ; but this statute 
does not extend to an avowy for a rent-charge. 
The fact of being bailiff should be correctly 
stated, as it is traversable. 

But avowries and cognizances damage feasant 
are not within the 11 Geo. II. c. 19, s. 22, and, 
therefore, tlie title of the avowant must be 
traced down directly ; and the defendant must 
show that the place wfficre, &c., is his freehold 
or the fi*eehold of the person under wliom he 
makes cognizance ; and he must set forth the 
precise nature of the estate. 

As regards the time for avowing or making 
cognizance, &c., the notice must be’to avow, 
<&c., within eight days; and^in default, &c., 
the plaintiff may sign judgment. 

The plaintiff may plead in bar to an avowry 
or cognizance lor rent, non demisit^ non tenuity 
nothing in arreax as to part of the rent and tender 
of the residue. That the avowant afterwards 
used or sold the cattle or goods distrained, may 
also be pleaded. Also, to an avowry for rent, 
a plea that before the defendant had any inte- 
rest in the premises they were mortgaged in 
fee ; that the mortgagor remained in possession, 
and demised to the defendant ; that the defend- 
ant demised to the plaintiff; that afterwards 
the moiiigage money being still due, and the 
rent avowed for in arrear, the mortgagee gave 
notice to the plaintiff to pay the rent to him, 


and threatened, in case of non-payment, to put 
the law in force, wherefore the plaintiff neces- 
sarily paid the rent to the mortgagee, is good, 
being a plea of payment. The statutes of set- 
off do not extend to replevin, therefore a 
set-off cannot be pleaded to an avowry for rent, 
neither can a mutual demand be given in evi- 
dence, where a defendant justifies under a 
distress*; but the Statute of Limitations may 
be pleaded to some sorts of rents, 3 & 4 Wm. 
IV. c. 27, s. 2. The plaintiff may plead in bar 
‘ tender of amends ’ to an avowiy or cognizance 
damage feasant. 

The pleadings in replevin subsequent to the 
plea in bar, vary with the particular circum- 
stances of each individual case. They are, 
however, generally similar to those in other 
actions, except that they bear a name applic- 
able to those of one stage later in the course of 
proceeding. 

Demurrers to the declaration are not usual 
in practice, except where the place is omitted. 

If the plaintiff* jdead to the avowry or cogni- 
zance, the issue may be made up in the ordinary 
way by either party ; and after giving notice of 
trial, the plaintiff, or if he neglect to do so, the 
del'endant, may make up the nisi prius record, 
enter the cause for trial, and proceed as in ordi- 
nary cases. If either plaintiff or defendant give 
notice of trial, and afterwards do not proceed 
to try the cause, or countermand his notice in 
time, the opf)osite party will be entitled to the 
costs of the day, as in ordinary cases. 

The defendant cannot have a rule to discon- 
tinue ; for though he be an actor in the action, 
yet still it is the plaintifTs action. 

The landlord’s title, under which the tenant 
has gained possession of the premises, cannot 
be disputed, although the tenant is j^repared 
with evidence to show that the premises have 
been fraudulently^ conveyed to the landlord, and 
that the actual title is vested in another 
peiwn. 

If a verdict be found for the plaintiff, the 
jury assesses the damages, as in a verdict for a 
plaintiff in tresj)ass. If there be judgment for 
the plaintiff upon a relictd verificationey cognovit 
actionem^ nil dicitj ^c., or for want of a repli- 
cation to his plea in bar to the avowry, or upon 
a demurrer, a writ of inquiry of damages shall 
be awarded, or, at the request of the plaintiff, 
by the defendant’s assent, the court may assess 
the damages without such writ ; but if there 
be judgment for the plaintiff, by deffiult, after 
appearance, there shall be a special writ of 
inquiry for the value of the goods or cattle, and 
damages. 

If the verdict be for the defendant, the juiy 
find the issues specially for the defendant, and 
the judgment is, that he have a return of the 
goods irreplevisable. The defendant may obtain 
bis judgment for a return of the goods by suing 
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out a writ de retomo kahendo. If to this the 
sherifF return that the goods were eloigned, 
upon the writ and return being filed a capias 
in withernam is issued ; and if the plaintiff have 
no goods or cattle, the sheriff returns nihily and 
the defendant may thereupon sue out a. scire 
facias against the pledges, or bring an action 
against the registrar, either if the pledges be 
insufficient, or if no pledges were taken. The 
plaintiff may have the usual writs of execution 
for his damages and costs. 

The court will very seldom grant a new trial 
where the verdict is for the plaintiff ; but pro- 
ceedings in error will lie. See County Courts 
Actj 9 & 10 Viet. c. 95, ss. 119—121 ; Gilbert on 
Replevin \ 2 Roscoe on Actions^ 621 ; Woodf. 
Land, and Ten. 758—819; 2 Chit, Arch. Prac. 
by Pren. 1071-1094; 2 Selw. N. P. 1099- 
1225 ; and 3 Step, Com. 536 & 706. 

Replevy, or Replevish, to let one to main- 
prise on surety ; also to re-deliver goods which 
have been distrained to their owner, upon his 
giving pledges in an action of replevin. 

Repliant, a litigant who replies, or files, or 
delivers a replication. 

Replication, a plaintiff’s answer to a defend- 
ant’s plea, except in replevin, when it is 
pleaded by the defendant, who is a quasi 
plaintiff, in opposition to the plain tifTs plea in 
bar. As to a replication on equitable grounds, 
see 17 & 18 Viet. c. 125, ss. 85, 86. Sec 1 
Chit. Arch. Prac, by Pren. 299. 

In equity, the plaintiff’s reply to an answer 
or plea, which puts the suit at issue, for tlie 
purpose of taking evidence. 

!l^ply, the response of the opening counsel 
on a trial, which is only allowed when evidence 
has been given in answer to the case first stated, 
except in the case of the Crown, which is 
always entitled to reply. See C. L. P. Act^ 
1854 (17 & 18 Viet. c. 185, s. 18), and 1 Chit. 
Arch. Prac. by Pren. 398. 

Report, a public relation or bringing again 
to memory of cases judicially adjudged in courts 
of justice, with the reasons as delivered by the 
judges. — Co. Litt. 293. 

Also, the certificate from the masters of the 
courts, when the courts make a reference to 
them concerning accounts, &c. ; or from com- 
mittees of either House of Parliament. 

Reporter, a person who reports the decisions 
upon questions of law in the cases adjudged in 
the several Courts of Law and Equity. 

Report-office, a department of the Court of 
Chancery. The suitors’ account there is dis- 
continued by 15 & 16 Viet. o. 87, s. 36. See 
Smi. Ch. Pr, 25. 

Reports, a vast number of law-books, which 
contain the statements of adjudged cases. Their 
accumulation is a grievance which demands a 
reform. 

Reportt, the, Lord Coke’s reports, firom 14 


Eliz. to 13* JaCi I., which are quoted as 1 or 2 
Rep. They are in 6 volumes. 

^position of the forest, a reputting to ; a 
re-afforesting, Manw, p. 1 ; also retroceasion, 
or the returning bac^ of a right assigned from 
the assignee to the person granting the right.— 
Scotch phrase, 

Repositorium, a storehouse or place wherein 
things are kept ; a warehouse. — Cro, Car. 555. 

Repository, illhiblic, mischief at, punishable 
by 24 & 25 Viet. c. 97, s. 89. 

Representation, standing in the place of. 
another for certain pinposes, as heirs, executors, 
administrators ; also, a collateral statement, in 
insurance, either by parol or in writing, of such ' 
foots or circumstances relating to the proposed 
adventure, and not inserted in the policy, as 
are necessary for the information of the insurer 
to enable him to form a just estimate of the 
risk. Such representations are often the prin- 
cipal inducement to the contract, and afford the 
best ground upon which the premium can be 
calculated. — Encyc. Lond, 

The written pleading presented to a lord' 
ordinary of the Court of Session in Scotland’ 
when his judgment is brought under review. 

Representative, bearing the character or 
power of another. An heir-at-law or devisee 
is a real representative ; an executor or admi- 
nistrator is a personal representative. 

Reprieve [fr. reprendre^ Fr., to take back], 
the withdrawal of a criminal’s sentence for an 
interval of time. 

It may take place (I") ex mandate reginae^ at 
the mere ideasure of the Crown. 

Or (2) ex arbitno Jtidicis, either before or 
after judgment; as, where the judge is not 
satisfied with the verdict, or the indictment is 
insufficient, or any fovorable circumstances 
appear in the criminal’s character, in order to 
give time to apply to the Crown for either an 
absolute or conditional pardon. 

Or, (3) ex necessitate legis\ as, where a woman 
is capitally convicted, and pleads her pregnancy. 
See JURY^WOMEN. 

Or, (4) if the criminal become non compos.-^ 
4 Steqy. Com. 552* * 

Reprimand, a censure by- a public func- 
tionary. 

Reprisal, the taking one thing in satisfoction 
for another. Reprisals are used between nation 
and nation, in order to do themselves justice, 
when they cannot otherwise obbiin it. If a 
nation has taken possession of what belongs* 
to another — if she refuses to pay a debt, to 
repair an injuiy, or to give adequate satisfaction 
for it — ^the latter may seize something belonging 
to the former, and apply it to h^r own advan- 
tage, unless she obtains payment of what is 
due to her, together with interest and damages 
or may keep it as a pledge until she has received 
ample sati^ction. For the latter it is rather a 
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stoppage or a seizure than reprisals; but they 
are frequently confounded in common language. 
Valei^ hy Chit. 283. Keprisals are either ordi- 
nary^ as arresting and taking the goods of 
merchant-strangers within the realm, or extra-- 
ordinary^ as satisfaction out of the realm, and 
are under the Great Seal. — Lex. Mercat. 120. 
Also recaption, which see. See Letters of 
MARQUE and Capias in withernam. 

Heprises, deductions and payments out of a 
manor or lands, as rent-charges, annuities, &c. 

Reprohata pecunia liherat solventem. — 9 Co. 
79, — (Money refused, frees the debtor.) 

Reprobation, the propounding of exceptions 
citlier to facts, persons, or things. — Eccle. Law. 

Reprobator, Action of ^ a proceeding intended 
to convict a witness of perjury in Scotland, 
to which action the witness must be made a 
party. 

Rep'Silver, money anciently paid by servile 
tenants to their lord, to be quit of the duty of 
reaping his corn. 

Republic, the state independently of its form 
of government ; a commonwealth ; al.so a form 
of government in which power is derived from 
the people alone. 

Republicationof wills, a second publication, 
an avowed renewal. 

No will or codicjl, or any part thereof, which 
shall be in any manner revoked, shall be revived 
otherwise than by the re-execution thereof, or 
by a codicil executed in manner by the Wills 
Act required, and showing an intention to 
revive the same, and when any will or codicil 
which shall be partly revoked, and afterwards- 
wholly revoked, shall be revived, such revival 
shall not extend to so much thereof as shall 
have been revoked before the revocation of the 
whole thereof, unless an intention to the con- 
trary be shown. — 7 Wm. IV. and 1 Viet. c. 26, 
s. 22. 

Every will re-executed or republished or 
revived, by any codicil, shall for the purposes 
of the Wills Act be deemed to have been made 
at the time at which the same shall be so re- 
executed, republished, or revived (s.*34). 

Reputation,* the putting-away of a wife or 
a woman betrothed ; also the renunciation of a 
right, or the refusal to accept a benefice. 

Repugnant, that which is contrary to what 
is stated before, or insensible. A repugnant 
condition is void. 

Reputation, credit, honor, character, good 
name. 

Injuries to one’s reputation, which is a per- 
sonal right, are defamatory and malicious 
words, libels, malicious indictments or prose- 
cutions. 

Reputatio ^8t vulgaris opinio ubi non est 
ventas. Et vulgaris opinio est duplex^ scil . — 
Opinio vulgaris orta inter graves et diacretos 
homines f et gucB^vultum veritatis habet } et opinio 


tantum orta inter leves et vulgares homines y abs- 
que specie veritatis. — 4 Co. 107. — (Reputation 
is vulgar opinion where there is not truth. And 
common opinion is of two kinds : to wit, com- 
mon reputation arising among grave and sensible 
men, and which has the appearance of truth ; 
and mere opinion arising among foolisli and 
ignorant men, without any appearance of truth.) 

Reptfted owner, one who has, to all appear- 
ances, the right and actual possession of pro- 
perty. See 12 & 18 Viet. c. 106, s. 125 ; and 
17 & 18 Viet. c. 104, s. 72. 

Request, a demand or requirement. 

Request-notes, applications to obtain a per- 
mit for removing excisable articles. 

Requests, Courts of tribunals of a special 
jurisdiction for the recovery of small demands, 
which are abolished by the Small Debts’ Act, 
9 & 10 Viet. c. 95, and Order in Council, 9th 
May, 1847, with a few exceptions. There 
was a court of requests, of the king in person, 
which was virtually abolished hy 16 Car. 1. 
c. 10. 

Requisition, a notarial demand of a debt 
made by a creditor, in consequence of a clause 
in the securities for debt previous to the Reforma- 
tion, when a personal obligation was deemed 
illegal. — Scotch term. 

Requisitions of title, a series of inquiries 
and requests which arise upon a title on behalf 
of a proposed purchaser, and which the vendor 
is called upon to satisfy and comply with. They 
are frequently much curtailed by the conditions 
of sale. 

Rere-fiefs, inferior feudatories in Scotland. 

Rerum ordo confunditury si unicuique juris- 
dictio non servetur. — 4 Inst. Prooem. — (The 
order of things is confounded if everyone pre- 
serve not liis jurisdiction.) 

Rerum progressus ostendnnt multay qum in 
initio prcBcaveri seu preevideri non possnnt. — 6 
Co. 40. — (The progress of events shows many 
things which, at the beginning, could not be 
guarded against or foreseen). 

Rerum suarum quilibet est moderator et 
arbiter. — Co. Litt. 223. — (Everyone is the 
moderator and arbiter of his own aflTairs.) 

Re-sale, a second sale.- 

Res, all physical and metaphysical existences 
in which persons may claim a right. See Sand. 
Just. 176, and Cum. C. L. 59. 

Res gestae, all the surrounding facts of a 
transaction. 

Res Integra, an entire thing or agreement. 

Resceit, or l^oelt £fr. receptiOy Lat.], an ad- 
mission or receiving of a third person to plead 
his right in a cause already commenced between 
two other persons. 

Resceit of homage, the lord’s receiving 
homage of his tenant at his admission to the 
land. — Kitch. 148. 

Rescission, annulment or destruction. 
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Bescissory Actioxii one to rescind a contract. 

Scotch JLaw. 

Bescons, the setting at liberty, against law, a 
person arrested by process or coui’sc of law. 
To recover a compensation for this injury, the 
plaintiff may bring an action of rescous, or an 
action on the case, against the party guilty of 
the rescous. The actions of rescou% having 
fallen into disuse, the usual mode of proceeding 
is by an action on the case ; to support which it 
is necessary for the plaintiff to prove, if put in 
issue by the pleadings : — 

(1) The original cause of action. 

(2) The writ and warrant, by the production 
of copies of them, sworn to be true copies by .a 
witness who has compared and examined them 
with the originals. 

(3) The maimer of arrest, in order that it 
may appear to the court •wdiether the arrest was 
legal or not ; for without a legal arrest there 
cannot be a rescue. — 2 Selw, N. P. 1226. 

BBScript, the answer of the Roman emperor 
when consulted by particular persons on some 
difficult question ; it is equivalent to an edict or 
decree ; a counterpart. 

Rescriptmn jirincqna contra jus non valet . — 
Reg. Civ. J^ir. — (The prince’s rescript avails 
not against law.) 

Bescue of distress, the taking away and set- 
ting at liberty, against law, a distress effected. 
Rescue lies where a person distrains for rent or 
services, or for damage feasant, and is desirous 
of impounding the distress, and another person 
rescues the distress from him. The party dis- 
training must be in possession of the distress, 
otherwise there cannot bo a rescue. 

The action of rescue has fallen into disuse ; 
the usual remedy is by an action on the case, 
under 2 W. & M. sess. 1, c. 5, s. 4. — 1 Selw. 
N. P. 686. When a distress is taken without 
cause, or contrary to law, the tenant may law- 
fully make rescue before it is impounded, for 
then it is deemed to be in the custody of the Law. 
The 6 &. 7 Viet. c. 30 gives a summary%*emedy 
for pound breach, and rescue in certain cases 
after a distress for damage feasant. — Wood. L. 
and T. 319, 420, and 739 ; 3 Step. Com. 
364. 

Bescue of a prisoner. If the defendant 
after he is arrested on mesne process, and be- 
fore he is carried to prison, be rescued from 
the sheriff or his officer, the sheriff will be ex- 
cused from having his body in court at the re- 
turn of the writ, and may make his return to 
the writ accordingly. But a rescue after the 
defendant has been carried to prison, even 
where the sheriff is bringing him from the pri- 
son to the court by habeas corpus^ will not ex- 
cuse the sheriff, and he is answerable for it as 
escape. And an escape owing to the negligence 
of the officer, will not justify the return of a 
rescue. 


If the sheriff return the rescue, the offenders 
may be punished by attachment, or by indict- 
ment, and a special action on*the case lies 
against them by the plaintiff for damages, 
whether the rescue be returned or not. The 
court has permitted a defendant to show by 
affidavit, in mitigation of punishment, that in 
fact there had been no legal arrest. 

The sheriff cannot excuse himself by return- 
ing a rescue on fin^l process, as he may in the 
case of mense process, unless the rescue was by 
the Queen’s enemies. If the defendant be res- 
cued, therefore, the plaintiff may either have 
an action against the slieriff or gaoler in whose 
custody he was, or he may sue out a fresh ca. 
sa.y or an execution against the defendant’s 
goods, &c. at his option. — 1 Chit. Arch. Prac, by 
Pren. 693. 

A rescue of one apprehended for felony is 
felony ; for treason, treason ; and for a misde- 
meanor, a misdemeanor ; it is punishable by 
fine or imprisonment. — 4 Step. Com. 305 n., 
309. 

Bescussor, the party making a rescue. 

lies denominatur a principali parte. — 9 Co, 
47. — (The thing is n|.med from its principal 
part.) 

Besealing writ, the second scaling of a Mnrit 
by the master so as to continue it, or to cure it 
of an irregularity. 

lies est misera ubi jus est vagum et inceriujn. 
2 Salk. 512. — (It is a miserable thing where 
law is vague and luicertain.) 

Reservatio non debet esse de projicuis ipsisy 
quia ea edneeduntur, sed de reditu novo extra 
projicua. — Co.Eitt. 142. — (A reservation ought 
not to be of the profits themselves, because they 
are granted, but from the now rent apart from 
the profits.) 

Beservation, a keeping aside or providing. 
Beserve Force. The 22 & 23 Viet. c. 40, 
establishes a reserve volunteer force of seamen, 
and c. 42 establislies a reserve force of men 
who have been in Her Majesty’s service. See 
Naval Qoast Volunteers. 

Reserving, a question of law at sessions or 
assizes. See 11»& 12 Vict.c. 78. 

Beset, the receiving or harbouring an out- 
lawed person. 

Beset of theft, the feloniously receiving and 
keeping of stolen property, with knowledge of 
the theft. — Scotch phrase. 

Besetter, a knowing receiver of stolen pro- 
perty. 

Res generalem habet signijicationemy quia^ tarn 
corporea quam incorporeay cvjuscunque swit 
generisy naturaSy sivC speciety comprehendit . — ^8 
Inst. 182.^(The word * thing ’ has a ^nerai 
signification, because it compx-ehends corporeal 
and incorporeal objects, of whatever nature, 
sort, or species.) 

Besiance, residence, abode, or continuance. 
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Besiant IRollS) those containing the resiants 
in a tithing, &c, which are to be called over by 
the steward yn holding courts lect. 

Kesidenoe, abode ; also the continuance of a 
parson or vicar on liis benefice. It is upon the 
supposition of residence that the law styles 
every parochial minister an incumbent. 

By 1 & 2 Viet. c. 106, repealing the former 
Acts on the subject, every spiritual person 
holding a benefice (a term, which as used in 
this Act, comprises all parochial churches, per- 
petual curacies, chapels, and church or chapel 
districts whatever, if with cure of souls) shall 
keep residence on his benefice, and in the house 
of residence belonging thereto ; and if he absent 
himself therefrom for a period exceeding three 
months, either accounted together or several 
times, in any one year, he shall forfeit, unless 
resident at some other of his benefices, a certain 
portion (increasing with the length of absence) 
of the annual value of his benefice. The ex- 
ceptions and modifications to which are : — 

Istly. No heads of houses in the University 
of Cambridge or Oxford, or warden of the 
University of Durham, or head master of Eton, 
Winchester or Westminster School, who shall 
have respectively not Aore than one benefice, 
shall be liable to the penalties of non-residence. 

2ndly. Deans ai^d archdeacons, and various 
public professors, readers, preachers, and chap- 
lains, the provost of Eton, the warden of Win- 
chester, the master of the Charterhouse, the 
principal of St. David’s and of King’s College, 
London ; and also (provided they are not ab- 
sent from tlieir benefices more than five months 
in the year) the fellows of Eton and Winches- 
ter and all canons, minor canons, priestvs, vicars, 
and vicars choral, are entitled to coimt the time 
of their official residences or duties as if it had 
been passed upon their benefices. 

3rdly. If there be no house, or no fit house 
of residence, the bishop may license the holder 
of the benefice from time to time to reside in 
some fit house elsewhere, provided it be within 
a certain specified distance from his church or 
chapel, and the same shall thereupon become a 
legal house of residence for all^purposes. 

4thly. If there be no house, or no fit house 
of residence, and such certificate be also pro- 
duced as by the Act provided, that no house 
convenient for the residence of the holder of 
the benefice can be obtained within the parish, 
or within the specified distance from the church 
or chapel, or if the residence of the holder of 
any benefice within those limits is prevented by 
any incapacily of mind or body, or by the dan- 
gerous illness of his wife or child (but subject 
in the latter case to certain restri^>ns as to 
time and otherwise), the bishop grant a 
license of non-residence, or, in case of his re- 
fusal, there may be atH appeal to the archbishop 
of the province. 


6thly. If the holder of any benefice happen 
to occupy in the same parish any mansion or 
messuage whereof he is the owner, the bishop 
may grant him a license to reside therein, and 
if fie refuse, remedy may be had by the same 
course of appeal. 

6thly. The bishop is empowered, in any 
other case besides those enumerated, to grant, 
if he sliall think it expedient, a license to reside 
out of the limits of the benefice ; but in a case 
of this description the special circumstances 
and reasons must be transmitted to the arch- 
bishop of the province, without whose allowance 
the license will be inefiectual. 

It is further provided by this Act, that annual 
returns of residents and non-residents shall be 
made to her Majesty in council; and that in 
case of non-residence, the bishop, instead of 
proceeding to enforce the penalties, may issue 
a monition against the offender, to be followed 
up, where requisite, by an order to reside ; and 
in case of non-compliance with such order,, may 
sequester the profits of the benefice, and apply 
them to the purposes in the Act specified. • In 
case also of long-continued or repeated seques- 
tration, the benefice is to become void, and a 
new presentation may be made, as if the former 
holder were dead. 

For the more effectual promotion of this 
important duty of residence among the paro- 
chial clergy, there is also contained in this Act 
(as in several others) a variety of provisions for 
repairing the houses in which they are to re- 
side, and for building and purchasing new ones, 
and for raising money for these purposes by 
mortgage of the benefices. — 3 Step. Com. 33. 

Resident, an agent, minister, or officer resi- 
ding in any distant place with the dignity of an 
ambassador. Residents are a class of public 
ministers inferior to ambassadors and envoys ; 
but, like them, they are under the protection 
of the law of nations.-— j&/jicyc. Lond, 

Also, a tenant who was obliged to reside on 
his lorcijs land, and not to depart from the same ; 
called also, homme levant et couchant^ and in 
Normandy, resseant du fief. — Leg. H. /. 

Residual, or Residuary, relating to the re- 
sidue ; relating to the part remaining. 

Residuary devisee, the person named in a 
will who is to take all the real property re- 
maining over and above the other devises. 

It is provided by 1 Viet. c. 26, s. 25, ‘ that 
unless a contrary intention shall appear by the 
will, such real estate, or interest therein as shall 
be comprised or intended to be comprised in 
any devise in such will contained, which shall 
fail or^be void by reason of the death of the 
devisee in the lifetime of the testator, or by 
reason of such devise being contrary to law or 
otherwise incapable of taking effect, shall be 
included in the residuary devise (if any) con- 
tained in such will.’ 
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Besiduary legatee, the person to whom the 
surplus of the per^nal estate, after the dis- 
charge of all debts and particular legacies, 
is left by the testator’s will . — 2 Wnvs. Exs. 
1310. ^ 

Besidunm, the surplus of a testator’s or in- 
testate’s estate after discharging all his liabi- 
lities. Unless it appear in the will that the 
executor was intended to have the residue, he 
will be deemed by a court of equity as trustee 
for the next of kin (11 Geo. IV. and 1 Wm. 
IV. c. 40). The distribution of the surplusage 
of intestate’s estate is provided for by 22 <fe 23 
Car. II. c. 10, explained by 29 Car. II. c. 3 ; 
and 1 Jac. II. c. 17. 

Resignatio est juris proprii spontanea refuta^ 
tio. — Oodb. 284. — (Resignation is a sponta- 
neous relinquishment of one’s own right.) 

Resignation, the giving up a claim, office, 
or possession ; also, the yielding up a benefice 
into the hands of the ordinary, called by the 
canonists, renunciation ; and though it is syno- 
nymous with surrender, yet it is by use re- 
strained to yielding up a spiritual living to the 
bishop, as surrender is the giving up of tem- 
poral land into the hands of the lord. 

A bond may be taken to secure the resigna- 
tion of a living, in favor of any one person 
whomsoever, and in favor of one of two per- 
sons, if they are the uncle, son, grandson, 
brother, nephew, or grandnephew of the patron. 
9 Geo. IV. c. 94. See Bond. 

The retirement of the late Bishops of Lon- 
don and Durham was provided for by 19 & 20 
Viet; c. 115. 

Besignee, one in favor of 'vAiom a resignation 
is made. 

Res inter altos acta alteri nocere non debet. 
Co.Litt. 132.— (Things done between strangers 
ought not to injure one not a party.) 

Res judicata pro veritate accipitur. — Co. Lilt, 
103. — (A thing adjudicated is received as 
true.) 

Bes manoipi, things which might be sold 
and alienated. — Civ. Law. 

Bes nova (something new). 

Bes nulUus (a thing which has not an owner). 

Besolution, a solemn judgment or decision ; 
a revocation of a contract ; an act or agreement 
adopted by an assembly. 

Besoluto^ condition, one the accomplish- 
ment of which revokes a prior obligation. 

Besort, the authority or jurisdiction of a 
court. The House of Lords is the dernier 
ressort in cases of appeal. 

Bespeotiyely, particularly ; as each belongs 
to each. 

Bespeotn oompnti viceoomitis habendo, a 

writ for respiting a sheriff’s account, addressed 
to the treasurer and barons of the Exchequer.— 
Reg. Orig. 139. 

MSpeotum challenge propter. See Jubt. 


Bes perit domino (a thing Igst to its owner). 

Res per pecuniam cestimatur^ et nonpecunia 
per rem. — 9 Co. 76. — (The value of a thing is 
estimated according to its worth in money ; 
but the value of money is not estimated by 
reference to the thing.) 

Respite, pause, reprieve ; suspension of a 
capital sentence ; a d^ay, forbearance, or con- 
tinuation of time. 

There are respites of execution, of debt, of 
homage, and of a jitry. 

Respiciendum est judicantiy ne quid aut durius 
aut retnissius constituatur quam causa deposcit ; 
nec enim ofiit severilatis aut clementiw gloria 
affectanda est. — 3 Inst. 220. — (It is a matter of 
import to one adjudicating that nothing either 
more severe or more lenient should be done 
than the cause itself demands, and that the 
glory neither of severity nor clemency should 
be affected.) 

Respondeat ouster (let him answer over). 
If a demurrer is joined in a plea to the jurisdic- 
tion, person, or writ, &c. and it be judged that 
the defendant put in a more substantial plea, 
interlocutory judgment is given that' he shall 
answer. 

Also, if a prisoner fail upon a plea in bar, he 
has judgment of respondeat oustevy and may 
plead over to the*offence thp general issue, not 
guilty. 

Respondeat raptor qui ignorare non potuit 
quod pupillum alienum abduxit. — Hob. 99. — 
(Let the ravisher himself answer, for he cannot 
be ignorant that he has taken away another’s 
ward.) 

Respondeat superior (let the principal 
answer). If a coroner of a county is insuffi- 
cient, the county, as his superior, shall answer 
for him. — Woods Inst. 83. 

Besponde-book (in Exchequer). A book 
kept by the directors of Chancery, in Scotland, 
in which are entered the accounts of all non- 
entry and relief duties, payable by heirs, who 
take precepts from Chancery. 

Respondent, an answerer in a suit, whether 
for himself or another; the defendant in an 
app^l. ^ • 

Respondentia, money which is borrowed 
not upon the vessel, as in bottomry, but upon 
the goods and merchandise contained in it, 
which must necessarily be sold or exchanged 
in the course of the voyage ; in which case the 
borrower personally is bound to answer the 
contract. — 7 Geo. /. c. 21, s. 2; 19 Geo. II, 
c. 37, s. 6 ; 2 Selw. N. P. 1038. 

Bespondere non debet [Lat.] (he ought not 
to answer). 

BesponM prndentnm, the opinions and de- 
cisions of^amed lawyers, forming part of the 
Homan laws. — Cum. U. L. B. v 

Besponsalis ad Inorandnm pe^ndnm^ 

he who appears and answers for anoth^ in coiurt 
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at a day assigned ; a proctor, attorney, or 
deputy. — 1 Reevesy 169. 

Rea profectb atulta eat nequitice modus . — 11 
Co. 8 Z>.-~(The measure of wickedness is a 
thing truly foolish.) 

Kesseiser, the taking of lands into the hands 
of the Crown, where a general livery or ouster le 
main was formerly misused. — Staundf. Presrog. 

Restamping writ, passing it a second time 
through the proper office, whereupon it re- 
ceives a new stamp. 

Restaur, or Restor, the remedy or recourse 
which assurers have against each other, accord - 
ing to the date of their assurances ; or against 
the master, if the loss arise through his de- 
fault, as through ill-loading, want of caulking, 
or want of having the vessel tight ; also, the 
remedy or recourse a person has against his 
guarantee or other, person, who is to indemnify 
him from any damage sustained. — Encyc. Loud. 

Restitutio in integrum, the rescinding of a 
contract or transaction, so as to place the 
parties to it in the same position, with respect 
to one another, which they occupied before the 
contract was made, or the transaction took 
place. The restitutio here spoken of is founded 
on the edict. If the contract or transaction is 
such as not to be valid, according to the jus 
civile, this restitutio is not ndbded, and it only 
applies to cases of contracts and transactions, 
which are not in their nature or form invalid. 
In order to entitle a person to the restitutio, he 
must have sustained some injury capable of 
being estimated, in consequence of the contract 
or transaction, and not through any fault of 
his own, except in the case of one who is minor 
XXV. annorum, who was protected by the rcsfi- 
tutio against the consequences of his own care- 
lessness. 

The following are the chief cases in which a 
restitutio might be decreed : — 

The case of vis et metus. When a man had 
acted under the influence of force or reasonable 
fear, caused by the acts of the other party, he 
had an actio quod metus causa, for restitution, 
against the party who was the wrong doer ; 
and also againsf an innocent, person, who was 
in possession of that which had thus illegally 
been got from him ; and also against the 
heredes of the wrong-doer, if they were en- 
riched by being his heredes. If, he were sued 
in respect of the transaction, he could defend 
himself by an exceptio quod metus causa. The 
actio quod metus was given by the preetor, 
L. Octavius, a contemporary of Cicero. 

The case of dolus. When a man was fraudu- 
lently induced to become a pai*ty to a transac- 
tion, which was legal in all respect^j^ving the 
fraud, he had his actio de dolo imm against 
the guilty person and his heredes, so far as they 
were mi^de richer by the fraud, for the restora- 
tion of the thing of which he had been de- 


frauded ; and if that were not possible, for 
compensation. Against a third party, who 
was in bond fide possession of the thing, he had 
no action. If he were sued in respect of the 
transaction, he could defend himself by the 
exceptio dolt mali. ' 

. The case of minores xxv. annorum. A minor 
could himself do no legal act, for which the 
assent of a tutor or curator was required ; and, 
therefore, if he did such act by himself, no re- 
stitutio was necessary. If the tutor had given 
his auctoritas, or the curator his assent, the 
transaction was legally binding ; but yet the 
minor could claim restitutio if he had sustained 
injury by the transaction. 

There were, however, cases in which minores 
coulcT obtain no restitutio ; for instaneb, when 
a minor with a fraudulent design gave himself 
out to be a major, when he confirmed the trans- 
action after coming of age, and in other cases. 

The case of absentia, which comprehends 
not merely absence in the ordinary sense of 
the word, but absence owing to madness or 
* imprisonment, and the like causes. 

^ The case of error. Mistake comprehends 
such enor as cannot be imputed to blame; and 
in such case a man could always have restitutio 
when another was enriched by his loss. 

The case of alienatio in fraudem creditorum 
facta {Dig. xlii. tit, 8). When a man was 
insolvent {non soli;efkio), and alienated his pro- 
perty for the purpose of injuring his creditors, 
the prtetor’s edict ^ve the creditors a remedy. 

In the imperial times restitutio was also ap- 
plied to the remission of a punishment ( l\ic. 
Ann. xiv. 12 ; PWm. Ep. x. 64, 55 ; Dig. xlviii. 
tit. 19, s. 27), which could, only be done by 
the imperial grace. — Smith's Diet, of Aritiq . ; 
Sand. Just. 130. 

Restitution, the restoring anything unjustly 
taken from another; also, putting in possession 
of lands or tenements him who had been 
unlawfully disseised of them ; a person being 
attainted of treason, &c. he or his heirs may be 
restored to his lands, &c. by royal charter of 
pardon. 

Restitution of conjugal rights, a species of 
matrimonial cause, which is brought whenever 
the husband or wife is guilty of the injury of 
subtraction, or lives separate from the other 
without any sufficient reason, in which case the 
Divorce and Matrimonial Court will compel 
them to come together again, if either party 
desire it. — 2 Step. Com. 253. See Marriaue. 

Restitution of minors, a restoring them to 
rights lost by deeds executed during Iheir 
minority. 

Restitution of stolen goods. By the com- 
mon law there was no restitution of goods upon 
an indictment, because it is at the suit of the 
Crown only, therefore the party was enforced 
to bring an appeal of robbery in order to have 
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his goods again ; but latterly it has been the 
practice of the court, upon the conviction of a 
felon, to order immediate restitution of such 
goods as are brought into court to be made to 
the several prosecutors. A writ or order of 
restitution may be issued by virtue of the Lar- 
ceny Act, 24 & 25 Viet. c. 96, s. 100, which 
enacts, that if any person guilty of any^felony 
or misdemeanor under that Act (with an ex- 
ception as to convictions of trustees, bankers, 
and other agents for misdemeanors under the 
Act in respect of goods or documents of title 
entrusted to them), in stealing, taking, obtain- 
ing, extorting, embezzling, converting, or dis- 
posing of, or in knowingly receiving any 
chattel, money, valuable security, or .other 
property, shall be indicted for the same, by 
or on behalf of the owner, his executor or 
administrator, and be convicted thereof, the 
property shall in such case be restored to the 
owner or his representative, and the court 
shall have power to award from time to time 
writs of restitution for such pioperty, or to 
order the restitution thereof in a summary 
manner. This, however, is subject to a pro- 
viso as to valuable securities, that if before 
the award of restitution, it shall appear that 
they have been hon6, fide paid or discharged 
by some person liable to the payment thereof, 
or, being negotiable instruments, shall have 
been bond fide taken by transfer or delivery, 
by some person for a just and valuable con- 
sideration, without any notice or reasonable 
cause to suspect that they had been stolen, 
taken, obtained, extorted, embezzled, con- 
verted, or disposed of by means of any felony, 
or misdemeanor, in such case no restitution 
shall be awarded. — 4 Step, Com. 521. 

Restitution, Writ of. If the judgment below 
be reversed in a court of error, the plaintiff in 
error may have a writ of restitution in order 
that he may be restored to all he has lost by 
the judgment. If execution on the former 
judgment have been actually executed, and the 
money paid over, the writ of restitution may 
iasue without any previous scire facias^ but if 
the money have not been paid over, a scire 
facias quare restitutionem non^ suggesting the 
matter of fact, viz., the sum levied, &c., must 
previously issue. 

And, generally, if money, &c., be levied 
under a writ of execution, and the judgment 
be afterwards reversed or set aside, the party 
against whom the execution was sued out may 
have this writ of restitution ; but where the 
judgment is set aside for irregularity, &c., res- 
titution (when necessary) forms part of the 
rule ; and if the goods or money be not re- 
stored, the court will grant an attachment. 

A writ of restitution may also be awarded 
when a judgment in ejectment is upset. 

Re-restituUm takes place when there has 


been a writ of restitution before granted ; and 
restitution is generally a matter of duty, but 
re-restitution is matter of grace. — Raym. 85. 

Restitntione eztraeti ab eoolesia, a writ to 
restore a man to the church, which he had re- 
covered for his sanctuary, being suspected of 
felony. — Rey. Orig. 69. 

Restitutione temporalinm, a writ addressed 
to the sheriff, to restore the temporalities of a 
bishopric to the bishop elected and confirmed.— 
F.N.B. 169. 

Restraining Order. The 5th Viet. c. 5, 
s. 4, extends the preventive powers of Chan- 
cery by giving its judges authority, upon the 
application of any party interested, by motion or 
petition, supported by an affidavit of the neces- 
sity for such an intervention, in a summary Vay, 
without bill filed, to restftiin the governor and 
company of the Bank of England, or any other 
public company, whether incoi’porated or not, 
from permitting the transfer of any stock in the 
public funds, or any stock or shares in any 
public company, which may be standing in the 
name or names of any person or persons or 
body politic or corporate, in the books of the 
governor and company of the Bank of England, 
or in the books of any such public company, 
or from paying any dividend or dividends due 
or to become due thereon ; • and every such 
order is to specify the amount of the stock or 
the particular shares to be affected thereby, and 
the name or names of the person or persons, 
body politic or corporate, in whfch the same 
shall be standing. The court has full power, 
upon the application of any party interested, 
to discharge or vary such order, and to award 
costs. 

The restraining order continues in force until 
discharged under the court’s authority ; but as 
this order is intended for interim purposes 
only, it will be discharged if a bill be not filed 
within such a period as the court may ^nsider 
reasonable. Obedience to the order is enforced 
by the ordinary process of contempt. 

Restraining powers, those which involve 
restrictions. 

Restraining statutes, those Vhich restrict 
previous rights and powers, as 1 Eliz. c. 19 ; 
13 Eliz. cc. 10& 20 ; \A:Eliz. c. 11 ; 18 Eliz. 
cc. 6 & 11 ; and 43 Eliz. c. 9. See 5 Reeves, 
c. xxiii., p. 26. 

Restrictive endorsement, one limiting the 
payment of money to a named person only. 

Resulting trust, one that arises from the 
operation or construction of equity, and in 
pursuance of the rule that trusts result to the 
person Irom whom the consideration moves, of • 
which the fijUpwing are instances 

(l) Upc^a contract to purchase a - real- 
estate, a trust immediately results to the 
vendee, since equity looks upon things agreed 
to be done as actually p^ormed« 

8 p 
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(2) Where a purchase is made in the name 
of one, and the consideration is given, or paid 
by another, a trust results in favor of the latter, 
though there be no express declai'ation for the 
purpose; but not so, if the purchase-money 
were paid by several, for that would be to 
introduce all the mischiefs which the statute 
of fra\ids was intended to prevent. There 
must then be a written declaration of trust. 
To raise a trust of this ]jind, the fact of the 
ownership of the money should appear upon 
the face of the deed, either by a recital, or 
by expressions which amount to a necessary 
implication, or presumptive proof of it. 

(3) A purcliase by a trustee with the trust- 
money, will raise a resulting trust to the person 
entitled to such money. 

(4) A conveyance^to a man, without con- 
sideration, raises a resulting trust for the 
original owner. 

(5) Where a trust is declared in part of an 
estate only, what remains undisposed of results 
to the grantor or his heir-at-law. 

. (6) When the trusts cheated cannot take 
effect, a trust will result to the original owner 
or his heir. 

(7) Where a conveyance is made to trustees, 
upon such trusts, and for such intents and pur- 
poses as A. shall appoint, and A. never ap- 
points, the trust respite to him and his heirs. 

(8) If a trustee renew a lease in his own 
name, such lease will be subject to the trust 
affecting the%)ld lease. 

(9) Where there is fraud in obtaining a 
conveyance, the grantee will be held, in equity, 
a trustee for the person defrauded. 

(10) A wife cannot be a trustee for her 
husband; if then a husband purchase lands 
in his wife’s name, it is presumed to be a pro- 
vision for her. 

(11) Where a son is married in the lifetime 
of his j^ather, and by him fuUy advanced and 
emancipated, a purchase by the father, in 
the name of his son, may bei a trust for the 
father, as much as if it had been in the name 
of a stranger ; because, in that case, ml pre- 
sumptions and obligations- of advancement 
cease. But, where the son is not advanced, 
or but advanced or emancipated in part, there 
is no room for any. construction of a trust by 
implication ; and without clear proof to the 
contrary, it ought to be taken as an advance- 
ment of the son, although the father take the 
possessioii, and receive the rents and profits. 
If a grandfather purchase lands in the name 
of his grandchild, the father being dead, it is 
an advancement, and not a trust; for the 
grandfather is m loco parenti$. ^nd it is ^the 
flame, if a fhther purchase in the names 6f his 

' son and a trustee^ or in the names of himself 
and son ; but, in this case, a moiety of the 
estat^^ill^be sabje^ to the fiither’s debta 


EeflTilting tise, an implied use. 

A resulting use arises where the legal seisin 
is transferred, and no use is expressly declared, 
nor any consideration nor evidence of intent 
to direct the use ; the use then remains in the 
original grantor, for it cannot be supposed 
that the estate was intended to be given 
away, ^d the statute immediately transfers the 
legal estate to such resulting use. 

If tlie intent of the parties that the use 
should not result be plainly manifested, it will 
remain in the persons to whom the legal estate 
is limited. Parol evidence is admissible to 
show this intent, for the statute of frauds re- 
quiring declaration of uses to be in writing 
and signed by the party, extends, in cases of 
conveyances to uses, to third persons only, 
and not to the persons conveying or those to 
whom lands are conveyed to uses. — 29 Car. //. 
c. 3, s. 8 ; but see Lamplugh v. Lamphigh, 
lP.Wms.U2. 

The doctrine of resulting uses extends only 
to those cases where an estate in fee-simple 
passes ; it is not applicable where an estate- 
tail, an estate for life, or an estate for years is 
granted ; for a consideration or declaration of 
the use prevents its resulting, and a tenure is 
a consideration, in consequence of the rent 
or service which it includes ; a use, there- 
fore, cannot result on the conveyance of a 
particular estate, i.e. an estate less than fee 
simple* 

When any particular uses are declared, 
which do not exhaust the whole estate, so 
much of the use as the owner of the lands 
does not dispose of, remains in him. The 
operation of this rule takes place in transfers 
operating by non-transmutation of possession ;, 
that part of the use undisposed of by the 
bargainor or covenantor is retained by him 
as his old estate, and is denominated a use by 
implication ; ex. gra. if D. covenant to stand 
seised to the use of his heirs male, begotten or 
to be begotten, D. takes an estate for life by 
implication, for it is impossible for him to 
have any such heirs during his life, conse- 
quently the use undisposed of during his life 
remains in D . — Pyhus v. Mitford^ 1 Vent. 327. 
Neither resulting uses nor uses by implication 
can ever arise to any person other than the 
original owner of the estate. 

And where a use is expressly limited to the 
owner of the estate, he will not be allowed to 
take any resulting or implied use inconsistent 
with the use limited to him. 

Ee-BUmmoiU, a second summons, calling 
upon a person to answer an action where the 
first summons is defeated. 

Besumption, the taking again by the Crown 
of such lands or , tenements, &c. as on false 
suggestion had been granted by letters-patent. 
Broke^ 298% 
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^ Bes BniversitatiB, property belonging to a 
city or municipal corporation. 

Aetail, to sell goods in small parcels and 
not in gross. 

Betainer, a servant who does not continually 
dwell in his master’s abode, but only wears his 
livery, and attends sometimes upon special oc- 
casions ; also, a special authority give®, by a 
client to his attorney or solicitor to institute 
a suit or conduct a defence for him. 

Betainer of debts. Among debtors of 
equal degree an executor or administrator is 
allowed to pay himself first, by retaining in 
his hands so much as his debt amounts to.— 
2 Wms. Exs. 936. 

Betaining fee [fr. merces retinens^ Lat.], a 
preliminary fee given to a counsel in order to 
ensure his advocacy. 

Betaliation, the lex taliomsy which see. 
Betenementum, detaining, withholding, or 
keeping back. 

Betention, the right of withholding a debt 
or retaining property until a debt due to the 
person claiming the right of retention shall be 
paid ; a lien. 

Betinentia, a retinue, or persons retained by 
a prince or nobleman. 

Betiring a bill, taking up and paying a 
bill of exchange when due. 

Betorna brevium, the return of writs. 
Betorno habendo, when the defendant has 
judgment in replevin for the return of the 
goods, there issues in his favor a writ de 
retorno habendoy whereby the goods are re- 
turned again into his custody, to be sold or 
otherwise disposed of, as if no replevin had 
been made. See Replevin. 

Betorsion, retaliation. 

Betour, an extract from the Chancery of 
the service of an heir to his ancestors . — Scotch 
temi. 

Betour sans prot^t [Fr.] {return without 
protest^ a request or direction by a drawer of a 
bill of exchange, that should the bill be dis- 
honored by the drawee, it be returned with- 
out protest or without expense {sans /rats '). — 
Chit, on Bills. 

Betoured duty, the valuation, both new 
and old, of lands expressed in tlie retour to 
the Chancery, when any is returned or served 
there . — Scotch phrase. 

Betraotus aquss, the ebb or return of a 
tide. 

Betraotus feudalis, a power anciently 
claimed by the superior of an estate to pay 
off a debt adjudged, and to take a conveyance 
of the estate . — Scotch phrase. 

Betraxit {he has withdraum)^ a proceeding 
somewhat similar to a nolle prosequi^ except 
that a retraxit is a bar to any future action 
for the HQ me cause, whereas a nolle prosequi is 
not, unless made after judgment. The fonuer- 


is made in person, in open court, when the 
trial is called on ; the latter is made by a 
mere entry on the roll out of court. 

This proceeding is very unusual in practice. 
2 Chit. Arch. Praet by Pren. 1502. 

Belrocession, a reassignment of inheritable 
rights to the cedent or original assignor. — Civ. 
Law. 

Bette, a charge or accusation. 

Betum-days, cerf^in days in term for the 
return of writs. 

Betuming officer, the official who conducts 
a parliamentary election. He is the sheriff in 
counties, and the mayor in boroughs.— 2 Wm. , 
IV. c. 45, B. 11 ; and 5 & 6 Wm. IV» o. 76, 
s. 57. As to an action against him, see 11 & 
12 Viet. c. 98. 8. 103. 

Betuming from transportation, coming 
back to this country before the term of punish- 
ment is determined. It is an offence against 
public justice. — 4 (fe 5 Wm. IV. c. 67. The 
punishment of transportation is abolished. See 
Penal servitude. 

Betumo habendo. See Retorno habendo. 

Beturaum averiorum, a judicial writ, 
similar to the retorno habendo. 

Beturnum irreplegiabile, a judicial writ 
addressed to the sheriff lor the final restitution 
or return of cattle to the owner when unjustly 
taken or distrained, and go Ibund by verdict ; 
it is granted after a nonsuit in a second de- 
liverance. — Reg. Judic. 27. 

Beus, a defendant, properly the debtor to 
whom the question was put. Rei, the parties 
or litigants — Cum. C. L. 251. 

Reus lessee majestatis punitur, ut pereat unus 
ne pereant omnes. — 4 Co. 124. — (A traitor is 
punished that one may perish, and not all 
perish.) 

Beve, or Groove, the bailiff of a franchise or 
manor, an officer in parishes within forests, who 
marks the commonable cattle. 

Bevelaoh, rebellion. 

Beveland, the land which in Domesday is said 
to have bpen thane-land, and afterwards con- 
verted into reveland. It seems tq have been land 
which having reverted to the king after the 
death of the thane, who hdd it for life, was not 
granted out to any by the king, but rested in 
charge upon the account of the reve or bailiff 
of the manor. — Spelm. Feuds, c. xxiv. 

Bevels, sports of dancing, masking, <&c. 
formerly used in princes’ courts, the inns of 
court, and noblemen’s houses, commonly per-< 
formed by night; there was an officer to order 
and supervise them, who was entitled the 
Master of the Revels. — Cowel. . 

Bevend^tion. Upon the sale of geoi^ 
credit, by the law of some commerciid 
a right is reserved to the vendor to retidbS 
or he has a lien upon them fbr the pr|te^ if tm* 
paid ; and in other countries he possesses a right* 
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of stoppage in transitUf only in cases of in- 
solvency of the vendee. The Jloman law did 
not generally consider the transfer of property 
to be complete by sale and delivery alone 
without payment or security given for the price, 
unless the vendor agreed to give a general 
credit to the purchaser; but it allowed the 
vendor to reclaim the goods out of the posses- 
sion of the purchaser ; as being still his own 
property. Quod vendidi J^say the Pandects), 
non aliter fit accipientis, quam si aut pretium 
nobis solutum sitj aut satis eo nomine datum^ vel 
etiam fidem habuerinms emptori sine ulld satis- 
factione. The present code of France gives a 
privilege or right of revendication against the 
j)urchaser for the price of goods sold, so long as 
tliey remain in the possession of the debtor. In 
re.spect to ships, a privilege is given by the 
same code to certain classes of creditors, such 
as vendors, builders, repairers, mariners, &c. 
upon the ship, which takes effect even against 
subsequent purchasers, until the ship has made 
a voyage after the purchase ; and, by the general 
maritime law, acknowledged in most, if not in 
all, commercial countries, hypothecations and 
liens are recognised to exist lor seamen’s wages 
and for repairs of foreign ships, and for salvage. 
Story^s Confi. Laws, sect. 401. 

Revenue, income, annual profit received from 
land or other funds also, the profits or fiscal 
prerogatives of the Crown. 

Revenue-causes are peculiarly within the 
province of the Court of Exchequer. 

Reversal of judgment, ajudgment may be 
reversed without a writ of error, for matters 
foreign to or dehors the record, that is not ap- 
parent upon the face of it, so that they cannot 
be assigned for error in the supeiior court, 
which can only judge from what appears in the 
record itself ; or by writ of error, which lies 
from all inferior jurisdictions to the Queen’s 
Bench and thence to the Exchequer Chamber 
and the House of Lords. It is brought for 
mistakes as to matters of substance, appearing 
in the judgment or other parts of the record. 
See 8 & 9 Viet, c. 68, amended by* 9 & 10 
Viet. c. 24; ll & 12 Viet, o 78; and I6 & 
17 Viet, c. 32 ; and 4 Step. Com. 547. As 
to reversal of outlawry, see Outlawry. 

Reverse, to undo, repeal, or make void. 
Reverser, a reversioner. 

Reversion [ft. revertor, Lat.], that portion 
left of an estate after a grant of a particular por- 
tion of ft, short of the whole estate, has been 
made the owner to another person. It is 
thus described by Mr. Watkins {Conv. c. xvi.) : 
When a person has an interest in lands, and 
grants a portion of that interest, or in other terms, 
a less estate than he has in himself, the possession 
of those lands shall, on the determination of the 
granted interest or estate, return or revert to 
the grantor, ‘This interest is what is called the 


grantor’s reversion, or, more properly, his right 
of reverter, which, however, is deemed an actual 
estate in the land, bearing the fruits of seignory. 
Thus, a grant of an estate by the owner of the 
fee-simple ‘ to A. for life,’ leaves in the grantor 
the reversion in fee-simple, which will com- 
mence in possession after the determination of 
A’s lif^-estate ; and this is called the par- 
ticular estate ; particular as carved or sliced 
out of the larger estate or reversion. 

. This right of reverter arises by construction 
of law ; it cannot be created by the act of the 
parties, and if before the 3 & 4 Wm. IV. c. 106, 
8. 3, a person made a lease for life, remainder 
to his own right heirs, the remainder was void, 
and the lessor took the reversion, but since this 
Act he takes the remainder in fee by purchase. 
A reversion, being an immediate interest, may 
be granted over to another person ; it may bo 
charged, and is also devisable, and liable to its 
owner’s debts, and to the leases of prior tenants- 
in-tail. Although a person can only be said to 
be entitled to, not seised of, a reversion, yet re- 
versions are vested interests wdiich may be 
aliened and charged much in the same manner 
as estates in possession. — Wiscot's ease, 2 Jiep, 
61. A reversion expectant on an estate for 
years is present assets for tlie payment of debts ; 
while it is quasi assets when ex 2 )ecUint on a 
life-estate, and only assets when it comes into 
possession after an estate-tail, since the tenant- 
in-tail may bar it. — 2 Com. Dig. 339. 

The usual incidents to every reversion are 
fciilty and rent, because the grantee of the par- 
ticular estate holds as tenant of the rever- 
sioner. 

When rent is not reserved on the particular 
estate, fealty, however, results of course, as an 
incident quite inseparable; and when rent is 
reserved, it is also an incident, though not inse- 
parably so, to the reversion. The rent may bo 
gianted to another, and the reversion retained, 
and the reversion may be granted to another, 
specially reserving the rent ; but by a general 
grant of the reversion the rent will pass by it as 
incident thereto, though by a grant of the rent 
generally the reversion will not pass. The in- 
cident (which is a thing appertaining to or 
following another, as more worthy or principal) 
passes by the grant of the principal, but not e 
converso ; for the maxim of law is aeeessorium 
non dueit, sed sequitur, suu7ti principale. 

As the creation of a particular estate is abso- 
lutely essential to give existence to a reversion, 
so the continuation of the reversion depends 
upon the continuance of the particular estate ; 
for if, by any means, as by forfeiture, surrender, 
or regular expiration, such particular estate de- 
termine, the interest of the grantor must neces- 
sarily cease to be an estate in reversion, and will 
become an estate in possession, into which he 
may immediately enter. Any particular estate 
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may merge in a reversion, unless it be an 
estate-tail. 

A man will not be entitled to tenancy by the 
curtesy of, * nor a woman to dower out of, a 
reversion or remainder expectant upon an estate 
of freehold', but upon a reversion expectant 
upon an estate for years, both these rights (of 
dower and of curtesy) accrue {Stou^ton v. 
Leigh, 1 Taunt. 410) ; for the possession of the 
tenant for years constitutes a legal seisin of the 
freehold in reversion (Z)e Gray v. Richardson, 
S Atk. 470; Goodtitle v. Newman, 3 Wils. 
521). 

In order to assist such persons as have any 
estate in remainder, reversion, or expectancy, 
after the death of others, agjiinst fraudulent con- 
cealments of their deaths, it is enacted by the 
statute 6 Anne, c. 13, that all persons on whose 
lives any lands or tenements are holden, shall 
(upon application to the Court of Chancery and 
order made thereupon) once in every year, if 
required, be produced to the court, or its com- 
missioners ; or, upon neglect or refusal, they 
shall be taken to be actuiily dead, and the 
person entitled to such expectant estate may 
enter upon and hold the lands and tenements 
till the party shall appear to be living. See 2 
Frest. on Abstracts, p. 83, et seq. 

Keversionary, that which is to be enjoyed 
in succession. 

Beversionary interests of married women 
in personalty. See Husband and Wife. 

Reversionary lease, one to take effect m 
future. A second lease to commence alter the 
expinition of a former lease. All leases where 
a particular estate subsists are leases in rever- 
sion. — Woodf. L. and T. 150, 151, 159. 

Reversioner, one who has a reversion. 

Reversio ten'CB est tanquam terra revertens in 
possessione donatori, sive hceredibus suis post 
donum finitum. — Co. Litt. 142. — (A reversion 
of land is as it were the return of the land to 
the possession of the donor or his heirs after the 
terniination of the estate granted.) 

Reversor, a debtor who makes a wadset ; a 
reversioner. 

Reverter, reversion. 

Re, verbis, scripto, consensu, traditions, junc^ 
tura, vestes sumere pacta solent. — Plow. Com. 
161 b . — (Compacts are accustomed to be made 
by the thing itself, by words, by writing, by 
consent, by delivery, by hand-sale.) 

Review, Bill of , it is in the nature of pro- 
ceedings in error, and its object is to procure 
an examination and alteration or reversal of a 
final decree in Chancery duly signed and en- 
rolled. If the decree be not enrolled, a petition 
of rehearing is the proper proceeding. 

The bill is filed either for error of law, appa- 
rent upon the face of the decree, without any 
further examination of matters of fact (as for 
being contrary to the statute-law, or un- 


warranted by the allegations in the bill) ; oi*^ 
with leave of the court, upon the discovery of 
new matter as a release or receipt : which leave 
(though discretionaiy with the court) is obtained 
upon an attendable petition and an affidavit, 
stating that the new matter could not be pro- 
duced or used by the party claiming the benefit 
of it in the original cause, and also stating 
the nature of the new matter, in order that the 
court may exercise ^its judgment upon its re- 
levancy and materiality. The matter must not 
only be new, but such as the party, by the use 
of reasonable diligence, could not have known ; 
for negligence would destroy all claim to the 
relief. 

The bill should state the former bill, and the 
proceedings under it ; the decree, and the point 
in which the party exhibiting the bill conceives 
himself aggrieved by it ; the ground of relief, 
or matter discovered, upon which he seeks to 
impeach the decree. Should the decree be im- 
peached on the latter ground, it then seems ne- 
cessary to state the leave obtained to file it, and 
the fact of the discovery. 

The bill may simply pray that the decree 
may be reviewed, and reversed in the point 
complained of, if it has not been carried into ex- 
ecution ; but if it has, the bill may also pray the 
further decree of the court, to place the party 
complaining of the former decree in the situa- 
tion in whicli he would have been if such 
decree had not been executed. If a bill be 
brought to review the reversal of a former de- 
cree, it should the^i^ray that the original decree 
may stand. 

To entitle a person to bring this bill, it is ne- 
cessary that he should have obeyed and per- 
formed the decree, unless the act decreed to be 
done would extinguish his right at the common 
law, in which case the court would make an 
order to di.spensc with its performance until the 
liearing of the bill of review. The filing of this 
bill does not prevent the execution of the decree 
impeached ; an order of the court should be ob- 
tained to gtay it. 

No persons, except the pqjrties and their 
privies in representation, such as heirs, exe- 
cutors, and administrators, are entitled to this 
bill, which should be filed within twenty years 
after the decree. The sum of 50/. must be de- 
posited with the registrar, to answer costs upon 
the tiling. See Consol. Ord. 1860, xxi., 2, 
which also includes a supplemental bill in 
the nature of a bill of review. See MorgarCs 
Chancery Acts and Orders, 506. 

Review, Bill in the nature of hill of, this is 
filed where the decree has not been enrolled. 
As, however, a decree not signed and enrolled 
may be altered or reversed upon a rehearing, 
without the assistance of such bill, if there is 
sufficient matter to alter or reverse it appear- 
ing upon the former proceedings, the new 
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investigation' of the decree must be, or at least 
usually is, brought on by a petition for a re- 
hearing, when there is no defect to be supplied. 
Slo, Eq. PI s. 421. 

, Beview, Supplemental bill in the nature of a 
iiill of. It nearly resembles, in its frame, a bill 
of review, except that, instead of praying that 
the former decree may be reviewed or reversed, 
it prays that the cause may be heard with re- 
spect to the new matter ma^le the subject of the 
supplemental bill, at the siime time that it is 
reheard upon the original bill, and that the 
phiintifF may have such relief as the nature of 
the case made by the supplemental bill requires. 
Stoi'fs Eq. Plead, s. 425. 

Review, Commission of a commission which 
was sometimes granted in extraordinary cases, 
to revise the sentence of the court of delegates, 
when it Avas apprehended they had been led 
into a material error. The court of delegates 
is abolished. 

Review, Court of the appeal- court from the 
Commissioners in Bankruptcy, established by 
1 & 2 Wm. IV. c. 50. It adjudicated upon 
such matters in bankru])tcy as before were 
Avithin the jurisdiction of the Lord Chancellor. 
An appeal lay to the Lord Chancellor on mat- 
ters of law and equity, or on the rejection or 
admission of CAudtince;. This court Avas al.>o- 
lished by 10 ds 11 Viet. c. 102, ajid its juris- 
diction suV)soquently transferred to the appeal- 
court in Chancery, by 14 & 15 Viet. c. 83, 
s. 7. 

Reviling church ordin|fices, an offence 
against religion, punishable by lino and iin- 
jnd.'^onment. — 4 Step. Com. 287. 

Revising Barristers’ Courts, courts held in 
the autumn throughout the country, to revi.se 
the list of voters for county and borough mem- 
bers of Parliament. An appeal lies to tlie Court 
of Commou Pleas, under <3 & 7 Viet. c. 18. 

Revivor, Bill of a bill filed to revive and 
continue the proceedings, Avhenever there was 
an abatement of the suit before its final con- 
summation, either by death or marriage. Bills 
of Kevivor arc virtually abolished by 15 & 16 
Viet. c. 86, s. .^2. See Oudeu of revivor. 

ReAdvor, BUI in the nature of a hill of The 
distinction between bills of revivor and bills in 
the nature of bills of revivor, seemed to be, that 
the former, in case of death, Avere founded upon 
mere privity of blood or representation by ope- 
ration of law ; tlie latter upon privity of estate 
or title by the act of the party. In the former 
case, nothing could be in contest, except where 
the party was heir or personal representative ; 
in the latter, the nature and operation of the 
Avhole act, by which the privity of estate or 
title was created, was open to controversy. 

Revivor aud Supplement, Bill of. This bill 
Was a mere compound of the two preceding 
species of bills, and in its separate parts it must 


have been framed and proceeded upon in the 
same manner. It was resorted to where not 
only an abatement had taken place in a suit, 
but defects were to be supplied, or new events 
were to be stated which had arisen since the 
commencement of tlie suit. Thus, if a suit 
became abated, and by any fact other than the 
event Ijjy which the abatement happened, the 
rights of the parties were affected, as by a 
settlement or a devise, under certain circum- 
stances, though a mere bill of revivor might 
continue the suit, so as to enable the parties to 
prosecute it, yet to bring before the court the 
Avhole matter necessary for its consideration, the 
parties must, by supplemental bill, added to 
and made part of the bill of revivor, have shown 
the. settlement or devise, or other act by which 
their rights wore affected. — Story's Eq. Plead. 
309. 

Revivor, Order of Sec Order of revivor. 

Revivor, Writ of In cases where it shall 
become nece.ssary to revive a judgment, by 
reason either of lapse of time, or of a change 
by death or otheripise, of the parties entitled 
or liable to execution, the party alleging him- 
self to be entitled to execution may cither sue 
out a Avrit of revivor in the form set forth in 
the Act, or apply to the court or a judge for 
leave to enter a suggestion upon the roll, to the 
effect that it manife.stly appears to the court 
tha^ such party is entitled to have execution of 
the judgment, and to issue execution thereupon; 
such leave to be granted by the court or a judge 
upon a rule to sIioav cause or a summons, to be 
served according to the present practice, or in 
such other manner as such court or a judge 
may direct, and Avhicli rule or summons may 
be in the form contained in the schedule (A) 
to the Act annexi;d, marked No. 7, or to the 
like effect. — C. L. P. A. (1852), s. 129. 

Upon such apjilication, in case it manifestly 
appears that the party making the same is enti- 
titled to execution, the court or judge sliall 
allow such suggestion as aforesaid to be entered 
in the form contained in schedule A to the Act 
annexed, marked No. 8, or to the like effect, 
and execution to issue thereupon; and shall 
order whether or not the costs of such applica- 
tion shall be paid to the pa-rty making the 
same; and in case it does not manifestly so 
appear, the court or judge shall discharge the 
rule or dismiss the summons, Avith or without 
costs ; provided, nevertheless, that in such last- 
mentioned ca.se, the party making such appli- 
cation shall be at liberty to proceed by writ of 
revivor or action upon the judgment (s. 130). 

The writ of revivor shall be directed to the 
party called upon to show cause why execution 
should not be awarded, and shall bear teste on 
the day of its issuing; and after reciting the 
reason why such writ has become necessary, it 
shall call upon the party to whom it is directed 
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' to appear within eight days after service thereof^! 
in the court out of which it issues, to show 
cause wliy the party at whose instance such 
writ has been issued should not have execution 
against the party to whom such writ is directed, 
and it shall give notice that, in default of ap- 
pearance, the party issuing such writ may 
proceed to execution, and such writ^may be 
in the form contained in schedule A to the Act 
annexed, marked No. 9, or to the like effect, 
and may be served in any county, and other- 
wise proceeded upon, whether in term or vaca- 
tion, in the same manner as a writ of summons ; 
and the venue in a declaration upon such writ 
may be laid in any county, and the pleadings 
and proceedings thereupon, and the rights of 
the parties respectively to costs, shall be the 
same as in an ordinary action (s. 131). 

Notice in writing to the plaintiff, his attorney 
or agent, shall be sufficient appearance to a writ 
of revivor (s. 132). 

A Avrit of revivor to revive a judgment less 
than ten years old shall be allowed without 
any ride or order ; if more than ten years old, 
not without a rule of court or a judge’s order; 
nor, if more than fifteen, without a rule to show 
cause (s. 134). 

A plaintiff shall not be allowed a rule to 
quash his own Avrit of scAre facias or revivor, 
after a defendant has appeared, except on pay- 
ment of costs. — IL T. 1853, r. 78. See Chit, 
Arch. Prac, hi) Pren. 1125. 

Kevocation, the calling back of a thing 
granted ; or a destroying or making void of 
some deed that liad existence until the act of 
revocation made it void. It may be either 
general,, of all acts and things done before ; or 
special j to re\’’oke a particular thing. — 5 Pep. 
90. 

Revocation and new appointment. The 

appointor may reserve a poAver of revocation 
and new appointment in the deed of appoint- 
jnent, although not expressly authorized so to 
do, by the assurance creating the poAver ; and 
such a power may be reserved toties‘quotics. 
By a revocation the original poAveV revives. 
When a deed of appointment contains no poAver 
of revocation, it is absolute and cannot be re- 
voked, .although there be a poAver of revocation 
in the assurance creating the poAver. Wlien a 
power is executed by will, an express power of 
reAmcation need not be reserved, since a will is 
revocable. 

Revocation of agency. An agency is dis- 
solved or determined in several ways : — 

(I.) By the act of the principal, either 
(a) Express, as 

(1) By direct and formal writing, publicly 
advertized ; 

(2) By informal writing to the agent pri- 
vately ; 

(Q) By parol ; or 


{h) Implied from circumstances, as by 
appointing another person to do tlie same 
act, where the authority of both would be 
incompatible. 

The exceptions to the poAver of the prin- 
cipal to revoke his agent’s authority at mere 
pleasure, are 

(1) When the principal has expressly stipu- 
lated that the authority shall be irrevocable, 
and the agent has also an interest in its exe- 
cution. 

(2) A^Hicre an authority or power is coupled 
with an interest, or where it is given fora valu- 
able consideration, or where it is a part of a 
security, unless there is an express stipulation 
that it shall be revocable. 

(3) When an agent’s act in pursuance of his 
authority has become obligatory, for nmo potest 
mutare consilium suum in alterius injnriam. 

(II.) By the agent’s giving notice to his prin- 
cipal that he renounces the agency ; but the 
principal must sustain no damage thereby ; 
otlierwiso the agent would be responsible 
therefor. 

(III.) By operation of law, as 

{a') By the expiration of the period during 
which the agency Avas to exist or to have 
effect. 

{b) By a change of condition or of state, 
producing an incapacity of either the prin- 
cipal or the agent, as : — 

(1) Marriage oiixfenie sole, principal. 

(2) Mental disability established by inqui- 
sition, or Avhere the party is placed under 
guardianship. ^ 

(3) Bankruptcy, excepting as to such rights 
as do not pass to the assignees under the ad- 
judication. 

(4) Death, unless the authority is coupled 
with an interest in the thing vested in the 
agent. See Paileif v. Collett, 18 liea.v. 179. 

(5) By the extinction of the subject of the 
agency. 

((>) By the ceasing of the principal’s power. 
(7) By the complete execution of the trust 
confided £o the agent, Avho then is> functus qfjicio. 
Revocation of probate and letters of ad- 
ministration. This is effected in two ways : 
(1) on a suit by citation ; (2) on an appeal to 
a higher tribmiJil to reverse the sentence by 
which they are granted.— 1 Wms. Exs. 493, 
et seq. * 

Revocation of will. There are now only 
four modes in which a will can be revoked, 
viz. : (1) by another inconsistent will, or -writ- 
ing executed in the same manner as the original 
will ; (2) by burning, or any other act of, the 
same nature, done ammo revocandi; (3) by 
the disposition of tlie property by the testator 
in his lifetime; (4) by marriage. By the Ist 
and 3rd of these modes, the will may be re- 
voked either entirely or partially; by the 
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second and last, the revocation will be total. — 
St, Leon V. and P, 385 ; 1 Wms. Exs. 109.^ 

tteTOOatione paxliamenti, an ancient writ 
for recalling a parliament. — 4 Inst. 44. 

Eeirooato [Lat.] {it is recalled'). 

iReward, a recompense for anything done. 

In order to encourage the apprehending of 
certain felons, rewards and immunities were 
heretofore bestowed on such avS brought them 
to justice, by several statutes. Most of them 
have been repealed. 

By 39 & 40 Geo. III. c. 89, s. 8, persons 
discovering or apprehending any offender con- 
cealing or embezzling royal stores, or being 
guilty of any offence against that Act or the 9 & 
10 Wm. III. c. 41, not prosecuted in a sum- 
mary way, shall, on conviction, receive a re- 
ward of 20/. over the share of penalty, if not 
more than that sum. 

The 7 Geo. IV. c. 64,8. 28, enables the courts 
to order the sheriff of the county in which cer- 
tain enumerated offences have been coijiniitted, 
to pay to the person active in or towards the 
apprehension of persons charged with murder, 
felonies, shooting, or attempting to shoot, stab- 
bing, cutting, or poisoning, or administering 
anything to procure miscarriage, or with rape, 
burglary, or felonious housebreaking, bullock 
stealing, or sheep stealing, or with being acces- 
sory before the fact to any of such offences, or 
to receiving, knowingly, any stolen property, 
such sum as to the court shall seem reasonable, 
and sufficient to compensate such person for 
their expense, exertion, and loss of time. By 
section 29, such orders are directed to be paid 
by the sheriff, who shall be forthwith reim- 
bursed by the treasury. By section 30, if a 
man be killed in attempting to take such of- 
fenders, the court may order compensation to 
his wife or relatives. See 14 & 15 Viet. c. 55, 
and 19 & 20 Viet. c. 16, s. iS. 

As to taking a reward for helping to the re- 
covery of stolen property without bringing the 
offender to trial, see 24 & 2*5 Viet. c. 96, s. 101. 
As to advertising a reward for the return of 
stolen or lost jjiroperty, see Advertising for 

Rex est caput et salus reipublicce, — 4 Co. 124. 
(The king is the head and safety of the com- 
monwealth.) 

Rex est legalis et politicus. — Lane^ 27. — 
(The king is both legal and politic?) 

Rex est lex vivens. — Jenk. Cent. 17.— (The 
king is the living’ law.) 

Rex est major singulis., minor universis . — 
Bract, lib. 1, c. viii.— (The king is greater than 
any single person— less than all.) 

Rex est monarcha et imperatoi' in regno suo.—^ 
Lav. 61. — (The king is monarch and emperor 
in his own kingdom.) 

Rex est persona mixta., medicos regni ; pater 
patrice; el sponsus regni, — 11 Co. SO, — (The 


king is a mixed person ; the physician of the 
state ; the father of the country ; and the hus- 
band of the kingdom.) 

Rex est persona sacra et mixta cum sacerdote, 
5 Co. Eccl. L. — (The king is a sacred person, 
and mixed with the priesthood.) 

Rex hoc solum non potest facere quod non 
potest iyjuste agere. — 11 Co. 72. — (The king 
can do everything but an injustice.) 

Rex in regno suo non habet parem. — (The 
king has no equal in his own kingdom.) 

Rex ipse non debet esse sub homine sed sub 
Leo et lege, quia lex facit regem ; attribuat 
igitur rex legi quod lex attribuit ei, viz. domina- 
tionem et imperium, non est enim rex ubi domi- 
natur voluntas et non lex. — 4 Co. Ad Lect . — 
(The king himself ought not to be under the 
dominion of man, but only under thatfof God 
and of the law, because the law makes the 
king ; let, therefore, the king render to the 
law what the law renders to him, viz. domina- 
tion and command, for where the will and not 
the law commands, there is no king.) 

Rex non debet judicare sed secundum legem . — 
Jenk. Cent. 9. — (The king ought to judge only 
according to law.) 

Rex non potest fallere, nec falli. — Jenk. Cent, 
48. — (The king is not able to deceive, nor be 
deceived.) 

Rex nunquam moritur.—(jI\\e king never 
dies.) 

Rex proisumitur habere omnia jura in sci'inio 
pectoris sui. — Co. Litt. 99. — (The king is pre- 
sumed to have all the laws in the recess of his 
own breast.) 

Rex prosequi in judicio potest in qudeunque 
curia sibi visum fuerit. — Jenk. Cent. — (The 
king can proceed to judgment in whatever 
court he pleases.) 

Rex quod inju.sUim est facere non potest . — 
Jenk. Cent. 9. — (The king cannot do what is 
unjust.) 

Rex semper prcesurnitur attendere ardua regni 
pro bono joublico omnium. — 4 Co. 56. — (The 
king is always presumed to attend to the diffi- 
culties of the realm, for the public good of all.) 

Rex summus dominus supra omnes. — 2 List. 
501. — (The king is the greatest lord over all.) 

Rex tuetur legem et lex tuetur jus. — Co, Litt. 
130. — (The king protects law, and the law 
protects right.) 

Rhandir, a part in the division of Wales 
before the Conquest ; every township compre- 
hended four gavels, and every gavel had lour 
rhandirs, and four houses or tenements consti- 
tuted every rhandir.— Tay/or’s Hist. Gav. 69. 

Rhodian law, a code of maritime law made 
by the people of Rhodes. 

Rial [It. reale, Span., royal money], a piece 
of gold coin current for lO^. in the reign of 
Henry VI. at which time there were half rials 
and quarter rials, or rial-forthings. In thq be- 
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ginning of Queen Elizabeth’s reign, golden 
rials were coined at 155. a piece ; and in James 
I. there were rose-rials of gold at 305., and 
spur-rials at 155. — Lowndes' Essay on Coins, 38. 

Ribaud, a rogue, vagrant, whoremonger ; a 
person given to all manner of wickedness. 

Richmond Forest, a royal forest founded by 
Charles I. As to Richmond Park, se^ 2 Hall, 
Const. Hist. 14. 

Rider, an inserted leaf ; an additional clause 
tacked to a bill passing through Parliament. 

Rider-roll, a schedule, or small piece of 
parchment, often added to some part of a roll, 
record, or Act of Parliament. 

Riding armed. The offence of riding or 
going armed with dangerous or unusual wea- 
pons, is a misdemeanor tending to disturb the 
public peace by terriiying the good people of 
the land. — 4 Step. Com. 337. 

Riding clerk, one of the six clerks in 
Chancery, who, in his turn, for one year, kept 
the controlment books of all grants that passed 
the Great Seal. The six clerks were superseded 
by the clerks of records and writs. 

Ridings [ corrupted from trithings\ the 
names of the parts or divisions of Yorkshire, 
which, of course, are three only, viz. East 
Riding, North Riding, and West Riding. 

Riens in arrear, a plea used in an action of 
debt for arrearages of account, whereby the 
defendant alleges that there is nothing in arrear. 

Riens passe per le fait {nothing pas.ses hy 
the deed), the form of an exception taken in 
some cases to an action on a deed. 

Riens per descent {nothing by descent), the 
plea of an heir where he is sued for his 
ancestor’s debts, and has no land from him 
by descent or assets in his hands. — 3 Cro. 
151. 

Rier or Reer-connty [fr. retro-comitatus, 
Lat.], close county, in opposition to open 
county. It appears to be some public place 
which the sheriff appoints for the receipt of the 
king’s money after the end of the county court. 
Fleta says it is dies crastinus post comitatum . — 
Encyc. Land. 

Rifflare [fr. reife. Sax.], to take away any 
thin^ by force. 

Right [fr. recht. Germ, and Teut. ; ritto, 
Ital. ; rectus, Lat. The application of the same 
word to denote a straight line and moral recti- 
tude of conduct, has obtained in every language 
I know. — Dugald Stewart\, in its primitive 
sense, that which the law directs ; in popular 
acceptation, that whi|^ is so directed for the 
protection and advantage Cf an individual, is 
said to be his right. — 1 Stark. Evid. 1, n. (b.) 
In other words, it is a liberty of doing or pos- 
sessing something consistently with law. 

Right close, Writ of, an abolished writ 
which lay for tenants in ancient demesne, and 
others of a similar nature, to try the right of 
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their lands and tenements in the court of the 
lord exclusively. 

Right in court. See Rectus in curiA. 
Right of discussion, the right which a 
cautioner or surety has to insist that the cre- 
ditor shall do his best to compel the perform- 
ance of the contract by the principal debtor, 
before he shall be called upon, — Scotch Law. 

Right of division, the right which each of 
several cautioners or sureties has to reftise to 
answer for more than his own share of the debt. 

To entitle the cautioner to his right, the 
other cautioner must be solvent, and there 
must be no words in the bond to exclude 
it. — Ibid. 

Right of relief, the right .which a cau- 
tioner or surety has against the principal 
debtor, when he has been compelled to pay 
the debt. — Ibid. 

Right patent. An obsolete writ, which was 
brought for lands and tenements, and not for 
an advowson, or common, and lay only for an 
estate in fee-simple, and not lor him who had 
a lessor estate, as tenant-in-tail, tenant-in- 
frank -mai’riage, or tenant for life. — E. H. E.l. 

Right to begin. If the alhrmativo of the 
issue is on the plaintiff, he, as a general rule, 
has a right to begin. In replevin, any issue in 
which the affirmative is ®n the plaintiff en- 
titles him to begin. And if, in replevin, the 
defendant avow for rent in arrear, and the 
plaintiff reply riens in arrear, the plaintiff must 
begin. If the affirmative of any one material 
issue is on the plaintiff, and he undertakes to 
give evidence upon it, he is entitled to begin. 
In general, if the affirmative of the issue lies on 
the defendant, aiid there is not a judgment by 
default as to part, agd the plaintiff does not 
seek to recover unascertained damages, the de- 
fendant is to begin. In cases of slander, libel, 
and other actions for personal injuries, where 
the plaintiff seeks to recover actual damages of 
an unascerUiined amount, he is entitled to 
begin, although the affirmative of the issue 
may in point of form be with the defendant. 
And this is now decided to be the rule in 
other cases, where the plaintiS* seeks to recover 
unascertained damages. 

In considering, however, which party ought 
to begin, it is not so much the form of the 
issue which is to be considered, as the substance 
and effect of it, and the judge will consider 
what is the substantial tact to be made out, and 
on whom it lies to make it out. And it seems 
that, as a general rule, the party entitled to 
begin is he who would have a verdict against 
him if no evidence were given on either side. 

On a plea in abatement for non-joinder, the 
defendant’s counsel was formerly considered 
as in general entitled to begin; but it has since 
been settled to be otherwise, unless the damages 
are admitted. 
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In ejectment, by an lieir-at-Iaw, against a 
devisee, the latter admitting the seisin of the 
ancestor, and that the plaintiff is lieir, is en- 
titled to begin. 

By 15 & 16 Viet. c. 86, s. 41, it is provided 
that, at the trial of any proceeding by scire 
Jactas to rej)eal letters-patont, the defendant 
shall be entitled to begin, and to give evidence 
in support of such letters-patent, and in case 
evidence shall be adduced on the part of the 
prosecutor impeaching th5 validity of such 
letters-i)atent, the defendant shall be entitled 
to the reply. 

A new trial will not be granted because a 
judge has wrongly ruled at nisi pritis as to 
which party was entitled to begin, unless such 
riding did clear and manifest injustice. See 
1 C/i/t. Arch. Prac. h\j Pren. 683. 

On the hearing of a petition of appeal or 
rehearing in Chancery, the appellant’s counsel 
is entitled to begin, excepting where a defend- 
ant appeals from the whole of a decree. On 
an appeal from the whole of an order made on 
a claim and on a motion for dev^’^cc, the plain- 
tiff is entitled to begin. — Smi. Ch. Pr. 485. 

Eight, Writ of [breve de recto, Lat.], the 
highest writ in the law, sometimes called, to 
distinguish it from others of the droitural class, 
the writ of right pi;opcr. Abolished by 3 & 4 
Wm. IV. c. 27. 

Eights, Bill of. See Bill of Bights. 

Eights, Petition of. See Pkthton of Bights. 

Eing-dropping, a trick thus practised : — 
The prisoner, with some accomplices, being in 
company with the prosecutor, pretends to find 
a valuable ring ^v^’apped up in j)aper, appejiring 
to bo a jeweller’s receipt for a ‘ rich brilliant 
diamond ring.’ They offer to leave the ring 
with the prosecutor, if^ie will deposit some 
money and his watch, as a secuiity. The 
prosecutor having accordingly laid down his 
watch and money on a table, is beckoned out 
of the room by one of the confederates, while 
the others take away his watch and money. 
This amounts to a larceny. — 2 East. PI. 678. 

Einging the changes, a trick practised by 
a criminal, by which, on receiving a good piece 
of money in payment of an article, he pretends 
it is not good, and, changing it, returns to the 
buyer a counterfeit one, as in the following 
cjiso : — The prosecutor having bargained with 
the prisoner, who was selling fruit about the 
streets, to have live apricots for sixpence, gave 
him a good shilling to change. The prisoner 
' put the shilling into his mouth, as if to bite it 
in order to try its goodness, and returning a 
shilling to the prosecutor, told him it was a 
bad one. The prosecutor gave him another 
good shilling, which he also affected to bite, 
and then returned another shilling, saying it 
was a bad one. The prosecutor gave him 
another goo^ sliilling, with which he practised 


this trick a third time ; the shillings returned 
by him being in eveiy respect bad. This was 
held to be an uttering of false money.— 1 Buss, 
on Cr. 114. 

Eiot, a tumultuous disturbance of the peace 
by three persons or more, assembling of their 
own authority, with an intent mutually to 
assist one another against any who shall 
oppose fiiem in the execution of some enter- 
prise of a private nature, and afterwards 
actually executing the same in a violent and 
turbulent manner to the terror of the people, 
whether the act intended were of itself lawful 
or unlawful. The punishment for riots not 
falling within the provisions of the Biot Act, is 
fine and imprisonment, to which hard labour 
may, by 3 Geo. IV. c. 114, be superadded. 

As to riots at elections, see 2 W 711 . IV. c. 45, 
s. 70. 

Eiot Act, 1 Geo. I. st. 2, c. 5, amended as 
to punishment, by 7 Wm. IV. and 1 Viet, 
c. 99, 16 & 17 Viet. c. 99, and 20 & 21 
Viet. c. 3. 

Eiotous assembling. If twelve or more 
persons assemble unlawfully, to the disturbance 
of the peace, and do not disperse after j)rocla- 
mation, they are felons. See Biot Act. 

Eiotonsly demolishing Buildings or Ma- 
chinery. By 24 & 25 Viet. c. 97, s. 11, it is 
enacted that if any persons riotously and 
tumultuously assembled together to the dis- 
turbance of the public peace, shall unlawfully 
and with force demolish, or pull down, or 
destroy, or begin to demolish, pull down, or 
destroy any cliurch, chapel, meeting-house, or 
othe r place of divine worship, or any house, stable, 
coachhouse, outhouse, warehouse, oHice, shop, 
mill, nialthouse, hop vat, barn, grannery, shed, 
hovel, or fold, or any building or erection used in 
farming land, or in cairying on any trade or 
manufacture, or any part thereof, or any build- 
ing other than such as are in this section before 
mentioned belonging to the Queen, or to 
any county, riding, division j city, borough, 
poor-law union, parish, or place, or belonging 
to any university, or college, or hall of any 
university, or to any inn of court, or devoted 
or dedicated to public use or ornament,- or 
erected or maintained by public subscription 
or contribution, or any machinery, whether 
fixed or movable, prepared for, or employed 
in, any manufacture or in any branch thereof, 
or any steam engine or other engine for sinking, 
working, ventilating, or draining any mine, or 
any staith building or^rection used in con- 
ducting the business of imy mine, or any bridge, 
waggon-way, or truck for conveying minerals 
from any mine, every such offender shall be 
guilty of felony, and, being convicted thereof, 
shall be liable at the discretion of the court to 
be kept in penal servitude for life, or for any 
tenn not less than lliree years, or to be im- 
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prisoned for any term not exceeding two years, 
with or without hard labor, and with or with- 
out solitary confinement. By sec. 12, if any 
persons, riotously and tumultuously assembled 
together to the disturbance of the public peace, 
diall unlawfully and with force injure or 
damage any such church, &c. as in the last 
preceding section mentioned, every such 
offender shall be guilty of a misdemeanor, and 
being convicted thereof, shall be liable at the 
discretion of the court to be kept in penal servi- 
tude for any term not exceeding seven years, 
and not less than three years, or to be im- 
prisoned for any term not exceeding two years, 
with or without hard labor, provided that if 
upon the trial of any person for any felony in 
the last preceding section mentioned, the jury 
shall not be satisfied that he is guilty thereof, 
but shall be satisfied that he is guilty of any 
offence in this section mentioned, then the jury 
may find him guilty thereof, and he may be 
punished accordingly. 

By 7 & 8 Geo. IV. c. 31, 8. 23, if any church, 
or chapel, house, or such buildings or ma« 
chinery, as in the Act mentioned, shall be 
feloniously demolished, wholly or in part, by 
persons riotously and tumultuously assembled, 
the inhabitants of the hundred shall be liable 
to yield full compensation, provided that the 
persons damnified, or such of them as have 
knowledge of the circumstances, or the servants 
who had the care of the property, shall, within 
seven days, go before some justice of the peace, 
residing near and having jurisdiction, and state 
upon oath the names of the offenders, if known, 
and submiti'to examination touching the cir- 
cumstances, and become bound by recognizance 
to prosecute ; and provided also, that any 
action against the hundred be commenced 
within three calendar months after the offence. 

Sec 2 & 3 Win. IV. c. 72, as to the riotous 
destruction of threshing machines ; and 17 & 
18 Viet. c. 104, s. 477, .as to the plunder and 
destruction of shijis or boats stranded or in 
distress. 

Biparia, a river, or water running between 
b.anks. 

Biparian nations, those who possess op- 
posite banks or different parts of banks of one 
and the same river. — Inter. Law. 

Biparian proprietors, owners ’ of lands 
bounded by a river or water-course. 

Bipon, Bishopric of, created pursuant to the 
report of the Ecclesiastical Commissioners. 

Biptowell, a gratpity or reward given to 
tenants after they had reaped their lord’s corn. 

Bipnarian laws, a code of laws belonging to 
the Franks who occupied the country upon the 
Bhine. 

Bivag^, or Bivaginm, a toll anciently paid 
to the Crown for the passage of boats or vessels 
on certain rivers. 


Biveare, to have the liberty of a river for 
fisliing and fowling. ^ 

Bivers, injuries to, common nuisances. See 
24 & 25 Viet. c. 97, ss. 30 & 31. 

Bixa, a dispute, a quarrel. — Civ. Law. 

Bixatrix communis, a common scold 4 

Step. Com. 357. 

Boad, a way, or passage ; a secure place for 
the anchoring of vessels. 

Bobbery, the unlawful and forcible taking, 
fi'om the i3erson of Another, of goods or money, 
to any value, by violence or putting him in 
fear. 

(1) There must be an unlawful taking, 
otherwise it is no robbery. 

(2) It is immaterial of what value the thing 
t{d<eri is. 

(3.) The taking must be by force or by a 
previous putting in fear, which makes the 
violation of the person more atrocious than 
privately stealing. For, according to the civil 
law maxim, (jui vi rapuit, fur improhior esse 
videiur. This previous violence or putting 
in fear is the criterion that distinguishes 
robbery from other larcenies. — 4 Step. Com, 
208-213. 

Boberdsman, or Bobertsman, a bold and 
stout robber or night thief, so called from 
Eobin Hood, the famous jobber, but perhaps 
a corruption of ‘ robber’s mtin.’ 

Bobes, Master of the, An officer of the house- 
hold, W'ho has the ordering of the sovereign’s 
robes. He has several officers under him, as 
a clerk of the robes, a yeoman, three grooms, 
a page, a brusher, furrier, sempstress, laundress, 
slui’chcr, and st.anding wardrobe-keepers, at St. 
James’s, Windsoi' Castle, Hampton Court, &c. 
There are .also a mistress of the robes and two 
keepers of the robes. 

Bod, a measure of sixteen feet and a lialf 
long, otherwise called a perch. 

Bod Knights, co-tain servitors who held 
their land by serving their lords on horse- 
bac;k. 

Boe, Bichar4» the casual ejector and ficti- 
tious d^endant in ejectment whose services 
are no longer invoked. See Ejectment. 

Bogation [n*. rogatio, Jjat.’], the demand by 
the consul or tribunes of a law to be passed by 
the people. — Civ. Law, 

Bogationes, queestiones, et positiones debent 
esse simplices. — Mob, 143. — (Demands, ques- 
tions, and claims, ought to be simple.) 

Bogation week [fr. rogando {Deum'), Lat., 
petitioning or supplicating God], the second 
week before Whit Sunday, thus called from 
three fasts observed therein, the Monday, 
Tuesday, and Wednesday, called rogation 
days, because of the extraordinary prayers 
and processions then made for the fruits of 
the earth, or as a preparation for the de- 
votion of Holy Thur^ay, 
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Bop^tio testiiun, bidding persons present to 
be witnesses to a luncupative will. — 1 Wm. 
Exs. 105. 

Bogatory letters, a commission from one 
judge to another requesting him to examine a 
witness. 

Boglie [Home Tookc pronounces it to be 
the past participle of the Saxon wrigariy and 
means covered, cloaked. — Div. of Purley^ ii. 
227. Kogues in our old Jjooks are ‘ sturdy 
beggars.’ This is the earliest acceptation of the 
word. I conceive it therefore to descend from 
the Dutch prachgen^ to go a begging, whence 
f)ur progy written also proguCy a word of bad 
meaning ; and thence, omitting py the word 
before us. — a wandering beggar, vagrant, 
vagabond. See Vagrancy. 

Bogus, a funeral-pile ; a great fire wherein 
dead bodies were burned ; a pile of wood. — 
Claus, 5 Hen. III. 

Bole d’equipage [Fr.], the list of a ship’s 
crew ; a muster-roll. 

Boll, a schedule of parchment that may bo 
turned up with the hand in the form of a pipe. 
All pleadings, memorials, and acts of court are 
entered on rolls, and filed with the proper offi- 
cers, and then they become records of the 
court. 

Boll of CoTirt, the court-roll in a manor, 
wherein the business .of the court, the admis- 
sions, surrenders, names, rents, and services of 
the tenants are copied and enrolled. 

Bolls, Master of the. See Master of the 
Eolls. 

Bolls Office of the Chancery, an office in 
Chancery Lane, London, which contains rolls 
and records of the High Court of Chancery, the 
master whereof* is the second person in the 
Chancery, &c. The Eolls Court is here held 
when the Master of the Eolls sits. 

This house or office was anciently called 
Homus Conversorum:y as being appointed, by 
King Henry HI. for the use of converted Jews, 
but their irregularities occasioned King Edward 
II. to expel them thence, upoif which the place 
was deputed fo^ the custody of the rolls.— 
Encyc. Lond. 

Bolls of the Exchequer. There are several 
in this court relating to the revenue of the 
country. 

Bolls of Parliament, the manuscript re- 
gisters of the proceedings of our old Parliament ; 
in these rolls are likewise a great many decisions 
of difficult points of law, which were frequently, 
in former times, referred to the determination 
of this supreme court by the judges of both 
benches, &c. 

Bolls of the Temple. In each of the two 
Temples is a roll called the calves-head roll, 
wherein every bencher, barrister, and student 
is taxed yearly ; also, meals to the cook and 
other effie^s of the houses, in consideration 


of a dinner of calves-hcad, provided in Easter 
term. — Orig. Jurid. 199. 

Boman Catholics, Belief of. There are se- 
veral statutes upon this subject, the principal of 
which are, 10 Geo. IV. c. 7 ; 2 & 3 Wm. IV. 
c. 115 ; 7 & 8 Viet. c. 102 ; 9 & 10 Viet, 
c. 59 ; and 21 & 22 Viet. c. 48, s. 6. 

Bomf^ Catholics (the) Charities Act, 23 

& 24 Viet. c. 134. 

Boman Civil Law. See Civil Law. 

Boman Law of Descartes. See Hale's Hist. 

р. 29. 

Boma-Peditse, pilgrims that travelled to 
Eome on foot. 

Borne, Diplomatic relations withy are ex- 
pressly authorized by 11 & 12 Viet. c. 108. 

Bome-scot, or Bome>penny, Peterpence, 
which see. 

Bomilly’s Act, 52 Geo. III. c. 101, as to 
charity abuses. — Lewin's I'rustSy 779. See 

(hlARlTY. 

Bomney Marsh, a tract of land, in Kent, 
governed by certain ancient and equitable laws 
of sewers, from which commissioners of sewers 
may receive light and direction. — 4 Inst. 276. 

Bood, or Holy Bood, holy cross. 

Bood of land, the fourth part of an acre in 
square measure, or 1,210 square yards. 

Books are animals, ferce natures. See //a»- 
nam v. Mocketty 2 B ^ C. 934. 

Bope-dancers. Unlicensed booths and stages, 
for rope-dancers and mountebanks, are public 
nuisances, and may, upon indictment, be sup- 
pressed, and the keepers of them fined. — 1 
Ilaivk. P. C. 75, s. 6. But see 6 & 7 Viet. 

с. 68, R. 3. 

Boulette and Bolypoly. See Gaming. 

Bos, a kind of ru.shes, which some tenants 
were obliged by their tenure to furnish their 
lords with. 

Bosland, heathy ground, or ground full of 
ling ; also, watery and moorish land. — 1 Inst. 5. 

Boster, a list of persons, who are to perform 
certain legal duties when called upon in their 
turn. 

Bother-beasts, oxen, cows, steers, heifers, 
and such like horned animals. 

Botulus WintonisB {the roll of Winton)y an 
exact survey of all England, made by Alfred, 
not unlike that of Domesday ; and it was so 
called for that it was kept at Winchester, among 
other records of the kingdom ; but this roll 
time has destroyed. — Ingulph. Hist. 516. 

Boxind-robill, a circle divided from the 
centre, like Arthur’s round table, whence its 
supposed origin. In each compartment is a 
signature, so that the entire circle, when filled, 
exhibits a list, without priority being given to 
any name. It is the mode in which British 
sailors petition their superiors. 

Bout, a disturbance of the peace by persons 
assembling with an intention to do a thing. 
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which, if it be executed, will make them rioters, 
and actually making a motion towards its exe- 
cution. 

Bx^y, Boyan, a Hindoo title, given to the 
principal officer of the Khalsa^ or chief treasurer 
of the Exchequer. — Indian. 

Royal assent, the act by which the Crown 
agrees to a bill which has already passed both 
Houses, is called ‘The Royal Assent,’ which 
may be given by the Sovereign in person, 
robed, crowned, and seated on the throne in 
the House of Lords, the Commons standing at 
the bar; or by Commissioners appointed by 
the Crown for that special purpose and for. the 
single occasion. The forms observed in both 
cases do not vary, and are as follow : The 
Lords being assembled in their own House, 
the Sovereign or the Commissioners seated, and 
the Commons at the bar, the titles of the several 
bills which have passed both Houses are read, 
and the King’s or Queen’s answer is declared by 
the Clerk of the Parliaments in Norman -French. 
To a bill of supply, the assent is given in the 
following words : ‘ Le roy (or, la reine) remercie 
ses loyal subjects j accepts leur benevolence et ainsi 
le veut' To a private bill it is thus declared : 

‘ Soit fait comme il est desire.' And to public 
general bills it is given in these terms : ‘ Le 
roy (or, la reine) le veut.' Should the Sovereign 
refuse assent, it is in the gentle language of 
^ Le roy (or, la reine) s'avisera' As acts of 
grace and amnesty originate with the Crowm, 
the clerk, exj)ressing the gratitude of the subject, 
addresses the throne as follows : ‘ Les pre'latSf 
seigneurs^ et cornmonSy en ce present Parliament 
assembles au nom de tout vous autres subjects 
remercient tres humblement votre majeste eiprient 
a Lieu vous donner en sante bonne vie et longue.' 
The moment the royal assent has been given, 
that which was a bill becomes an Act, and in- 
stantly has the force and effect of law, unless 
some time for the commencement of its opera- 
tion should have been specially appointed. 

Queen Elizabeth, at the end of one session, 
rejected 48 bills agreed to by both Houses. 
The power of rejection was exercised in the 
year 1692, by William III., who at first re- 
fused, but in two years afterwards yielded 
assent to the bill for triennial parliaments ; and 
for the last time in 1707, when Queen Anne 
refused her assent to a Scotch militia bill. — 
Pod's Pari. Comp. 94. 

Royal burghs, incorporations in Scotland, 
created by royal charter, giving jurisdiction to 
the magistrates within certain bounds, and 
vesting certain privileges in the inhabitants 
and burgesses, A burgh is called a roya^ 
burgh if it hold of the Crown ; if it hold of a 

subject it is termed a burgh of barony 3 & 4 

Wm. IV. c. 46; 3 & 4 Wm. IV. c. 77, ex- 
plained by 4 & 5 Wm. IV. c. 87. 

Royal fish. See Regal fish. 
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Royal foroos, tlie army, navy, marines, and 
militia. 

Royal grants, conveyances of record. They 
are of two kinds: (1) letters-patent, and (2) 
letters-close, or writs-close 

Royal Marriage Act, 12 Ceo. HI. c. 11. 

Royal mines, gold and silver mines. 

Royalties, regalities, royal property. .. 

Pdy est V original de touts franchises. — Keiliv. 
138. — (The king the original of all fran- 
chises.) 

Hoy n'est lie per ascun statute si il ne soit 

expressment nosme Jenk Cent. 307.— (The 

king is not bound by any statute, unless ex- 
pressly named.) 

Roy poet dispenser ove malum prohibitum, 
jnais non malum per se. — Ibid. — (The king 
can grant a dispensation for a malum prohibitum, 
but not for a malum per se.) 

Rubric, directions printed in books of law 
and in prayer-books, so termed because they 
were originally distinguished by red ink. 

Rubric of a statute, its title, which was 
anciently printed in red letters. It serves to 
show the object of the legislature, and thence 
affords the means of interpreting the body of 
the act. Hence the phrase of an argument, d 
rubro ad niginim. 

Rubricas, constitutions of*the church founded 
upon the statutes of u^iiformity and public 
prayer, viz. 5 & 6 Edw. VI. c. 1 ; 1 Eliz. c. 2 ; 
13 & 14 Car. II. c. 4. 

Rudmas-day [fr. Sax., cross, and mass- 

day], the feast of the holy cross. There are 
two of these feasts : one on the third of May, 
the Invention of the Cross ; and the other on 
the fourteenth of September, called the Holy 
Rood-day, the Exaltation of the Cross. 

Ruffanamah, an agreement. — Indian. 

Rules, guides or decisions ; also orders re- 
gulating the practice of the courts, or orders 
made between parties to an action or suit. 

At common law, rules on the plea side of 
the courts are common, being obtained from the 
master, without motions by counsel ; or special, 
obtained iipon motion by counsel. 

Those granted upon motion by counsel may 
be classed under the following heads: 1st. 
Those which are granted upon the motion-paper, 
being merely signed by counsel without any 
motion being actually made in court. 2ndly. 
Those which are considered so much as a mat- 
ter of course, that the grounds of the motion 
are not particularised by coi|nsel, and where, 
in some instances, counsel may hand the 
motion-paper to one of the masters, without 
making the motion vivd voce ; and, Srdly. 
Those which are granted upon the grounds of 
the motion being particularised by counsel. 

The first cla.ss of the above rules are absolute 
in the first instance ; the second and third are 
either absolute in the first instance, or rules, to 
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show cause, commonly called rules nisi, which 
are made absolute after service, unless good 
cause shown to the contrary. — 2 Chit, Arch. 
Prac. hy Pren. 1504. 

Kule in Shelley’s case. See Shelley’s 

CASE. 

Kuncaria, land full of brambles and briars. — 
1 Inst. 5 a. 

Runcilus, Runcinus, a load-horse, sumpter- 
horse, cart-horse. — -Coivel. c 

Rundlet, or Runlet, a measure of wine, oil, 
&c., containing cigliteen gallons and a half. — 1 
P. III. c. 13. 

Running-days. See Lay days. 

Running with the land, said of a covenant- 
real, which affects real property. 

Runrig lands. Lands in Scotland where 
the ridges of a field belong alternately to dif- 
ferent proprietors. Anciently, this kind of 
possession was advantageous in giving an united 
interest to tcn.ants to re.sist inroads. By the 
Act 1095, c. 23, a division of these lands was 
authorized, with the exception of lands belong- 
ing to corjwrations. 

Rupee, a silver coin, rated at 25. for the 
current, and 2s. ^d. for the Bombay, rupee. — 
Indian. 

Ruptarii, or Ruttarii, soldiers, or rather 
robbers. * 

Ruptura, arable land, or ground broke up. 

Rural deanery, the circuit of an arclideacon’s 
and rural dean’s jurisdiction. Every rural 
deanery is divided into parishes. 

Rural Deans, very ancient officers of the 
church, but, until recently, almost grown out 
of use, though their deaneries still subsist as an 
ecclesiastical division of the dioce.se or arch- 
deaconry. They seem to have been deputies 
of the bishop, planted all round his dioce.se, the 
better to inspect the conduct of the parochial 
clergy, to inquire into and report dil.'ipidation.s, 
and to examine the candidates for confirmation, 
and armed, in minuter matters, with an inferior 
degree of judicial and coercive authority. — 3 
Step. Com. 18 & 19. 

Ruse de gpierre [Er.], a trick in war, a 
stratagem. 

Rustic!, churls, clowns, or inferior country 
tenants, who held cottages and lands by the 
services of ploughing, and other labors of agri- 
culture, for the lord. The land of such ignoble 
tenure was called by the Saxons gafalland, as 
afterwards socage tenure, and wa.s sometimes 
distinguished by the name of terra rusticorwn. 
Paroch. Antiq. 136. 

Ruta, things extracted from land, as sand, 
chalk, coal, and such other matters. — Civ. Law. 
Rutland, Statute of, 12 Edw. I. 

Ryot, a peasant, subject, tenant of house or 
land. — Indian, 


s. 

Sabbath, Profanation of commonly, but im- 
properly, called Sahbath-hreaJcing, an offence 
against religion ; for it is deemed to be a viola- 
tion of tJie divine law, both under the old and 
the new dispensations, and is in fact a notorious 
indecency and scandal. It is therefore punkshed 
by various statutes. — 4 Step. Com, 292. 

Sabbatum, the Sabbath ; also, peace. — 
Loinesday. 

Sabbulonarium, a gravel-pit, or liberty to 
dig gravel and sand ; also, money paid for the 
same. 

Sable, the heraldic term for black. It is 
called Saturn by those who blazon by planets, 
and Diamond by those who use the names of 
jewels. Engravers commonly represent it by 
numerous perpendicular and horizontal lines 
crossing each other. 

Sac, the privilege enjoyed by a lord of a 
manor, of holding coimts, trying causes, and 
impo.sing fines. 

Saca, cause, sake. 

Sacaburth, Sacabere, Sakabere. He that 
is robbed, or by tlieft deprived of his money or 
goods, and puts in surety to prosecute the felon 
with fresh suit. The Scots term it sikerborgh, 
Spehn. 

Saccularii, cut-purses. — Uoinari term. 

Saccus cum brochia, a service or tenure 
of finding a sack and a broach (pitcher) to the 
sovereign for the use of the army. — Bract. 1. 2, 
c. xvi. 

Sachel, or Satchel, a bag to carry papers 
and books. 

Sacquier, an ancient officer, whose bu.sine.ss 
was to load and uidoad vessels laden with .salt, 
corn, or fish, to prevent the ship’s crew de- 
frauding the merchant by fidse tale, or cheating 
him of his merchandise — Mar. Law. 

Sacrament, Reviling the, an indecent and 
arrogant crime against religion, punished by 
fine and imprisonment. — 1 Edw. VI. c. 1 ; 1 
Eliz. c. 1 ; 1 Eliz. c. 2 ; and 9 & 10 Wm. III. 
c. 32. 

Sacramentum, an oath As to the sacramenti 
actio of the Civil Law, see Sand. Just. 64, and 
Cum. C. L. 313. 

Sacramentum a sacra et mente, quia jurare 
est Deum in testem vocare, et est actus divini 
cultus. — 3 Inst. 165. — (An oath, ^ sacra rnen- 
tum^ so called from sacra, sacred, and mente, 
with a mind, because to swear is to c.^!! God 
as a witness, and is an act of divine worship.) 

Sacramentum habet in se tree comites, verita^ 
tern, justitiam et judicium : veritas habenda est 
in jurato, justitia et judicium in judice. — 3 Inst, 
160. — (An oath has in it three component 
parts, truth, justice and judgment: truth is 
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requisite in the party swearing, justice and 
judgment in the judge administering the 
oath.) 

Sacramentum si fatimm fuerit, licet fahum^ 
tamen non committit perjuriuni. — 2 Inst, 167. — 
(A foolisli oath, though false, makes not per- 

jury.) , 

Sacrilege, larceny from a churcji. See 
Larceny (3). 

Sacrilegus omnium prccdonum cupiditatem et 
scelera superat. — 4 Co. 106. — (A sacrilegious 
person transcends the cupidity and wickedness 
of all other robbers.) 

Sacristan, a sexton, anciently called sagerson^ 
or sagiston ; the keeper of tilings belonging to 
divine worsliiji. 

Sadberge, a denomination of part of the 
county-palatine of Durham. — Camd. Brit. 

Ssemend, an umpire, arbitrator. — Anc, InsL 
Eng. 

Scepenumero uhi proprietas verhorum atten- 
ditur sensus veritatis amittitur. — 7 Co. 27. — 
(Many a time where the propriety of words is 
attended to, the meaning of truth is lost.) 

Swpe viatorem nova, non veins, orhitafaliit.-— 
4 Inst. 34. — (A new road, not an old one, often 
deceives the traveller.) 

SsBvitia [Lat.], cruelty. 

Safe-conduct, convoy ; guard through an 
enemy’s country. It is a prerogative of the 
Crown to grant safe-conducts. 

Safe-guard, a protection of the Crown to one 
who is a stranger, that fears violence from some 
of its subjects, for seeking his r%ht by course 
of law. — lieg, Orig. 26. 

Safe-pledge, a surety appointed for one’s 
apxiearance at a day assigned. — Bract. 1. 4. 

Sagaman, a tale-teller ; secret accuser. 
Sagibaro, Sachbaro, a judge. — Leg. Ince, 
c. vi. 

Said, aforesaid. 

Sailing instructions, written or printed 
directions, delivered by the commanding officer 
of a convoy to the several masters of the ships 
under his care, by which they are enabled to 
understand and answer his signals, to know the 
place of rendezvous appointed for the fleet, in 
case of dispersion by storm, by an enemy, or 
by any other accident. Without sailing in- 
structions no vessel can have the full protection 
and benefit of convoy. — Mar. Ins. 368. 

Saint Martin le Grand, Court of. A writ 
of error formerly lay from the sherifiTs courts 
in the city of London to the court of hustings, 
before the mayor, recorder, and sheriffs ; and 
thence to justices appointed by the royal com- 
mission, who used to sit in the church of St. 
Martin le Grand ; and from the judgment of 
those justices a writ of error lay immediately 
to the House of Lords.— -i^. N. B. 32. 

Saio [fr. sagol, Sax., a staff], a tipstaff or 
serj eant-at-arms. 


Saisie-afret j^Fr.],an attachment of property 
in the possession of a third person. 

Saladine Tenth, a tax imposed in England 
and France, in 1188, by Pope Innocent HI. 
to rai.se a fund for the crusade undertaken by 
Kichard I. of England, and Philip Augustus 
of France, against Saladin, Sultan of Egypt, 
tlieu going to besi€*gc Jerusalem. 

By this tax every person who did not enter 
himself a crusader ^was obliged to pay a tenth 
of his yearly revenue and of the value of all 
hi.s movables, except his wearing apparel, 
books, and arms. 

The Carthusians, Bernardines, and some 
other religious persons, were exempted from 
the saladine. 

Gibbon remarks, that, when the necessity 
for this tax no longer existed, the church still 
clung to it as too lucrative to be abandoned, 
and thus arose the tithing of ecclesiastical 
benefices for the benefit of the Pope or other 
sovereigns. — Encyc. Bond. 

Salary, a recompense or consideration made 
to a person for his pains and industry in 
another person’s bu.siness ; also, wages, stipend, 
or annual allowance. — Cowel. 

The ancients derive the W'ord from sal, salt 
{Plw. II. n. xxxi. 41); the most necessary 
thing to support human lifri being thus men- 
tioned as a representative of all others.- 
Salarium, therefore, composed all the pro- 
visions with which the lioman officers were 
supplied, as well as their pay in money. In 
the time of tlie republic, the name salarium 
does not appear to have been u.scd ; it was 
Augustus who, in order to place the goveniors 
of provinces and other military officers in a 
greater state of dependence, gave salaries to 
them, or certain sums of money, to which 
afterwards various supplies in land were added: 
jSmith^s Diet, of Antiq. 

Sale, the act of selling. See Bill of Sale. 

Sale notes. See Bought and Sold Notes. 
Sale of Crown waste lands in Australia, 
18 & 19 Viet. c. 56. 

Sale of settled estates. See Leases and 
Sales of settjled estates, and 25 & 26 Viet, 
c. 107. 

Salic, or Salique [lex salica, Lat.], an 
ancient and fundamental law of the kingdom 
of France, usually supposed to have been 
made by Pharamond, or at least by Clovis, 
in virtue of which males only are to reign. 

Some, as Po.stellus, will have it to have 
been called Salic, q. d. Gallic, because peculiar 
to the Gauls. Cenal takes the reason to bo, 
that the law was only ordained for the royal 
salles or palaces. Fer. Montanus insists it 
was because Pharamond was at first called 
Salicus', others, with the Abbot of Usperg, 
derive its name from Salogast, Pharamond’s 
principal minister ; and others from the 
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frequent repetitions of the words si aliqua^ at 
the beginning of the articles. The most pro- 
bable opinion is that which derives the word 
from the ancient Franks, who were called 
Sali^ Saliciy and Salinge, on account of the 
Sala, a river of ancient (Germany. Bouterone 
gives another plausible origin to the word ; he 
says it comes from the word sidtch^ which, in 
the old Teutonic language, signified salutary; 
and that the French in this law imitated the 
policy of the ancient Komans, who made salu- 
tiiry laws, which the magistrates were to have 
before thorn when they administered justice. 
This he confii’ms by a curious figure taken 
out of the Notitia Imperii^ where the book is 
represented covered with gold, with the in- 
scription, leges salutarice. 

It is a popular error to suppose that the 
Salic law was established purely on account 
of the succession to the Crown, pince it ex- 
tends to private persons as much as to the 
royal family. 

The Salic law had not in view a preference 
of one sex to the other, much less had it a 
regard to the perpetuity of a family, a name, 
or the succession of land. It was purely a 
law of economy which gave the house, and 
the land dependent on the house, to the males 
wlio should dwell in it, and to whom it con- 
sequently was of more^ service. 

In proof of this, the title of allodial lands of 
the Salic law is subscribed : — 

(1) If a man die without issue, his father 
or mother shall succeed him. 

(2) If he have neither father nor mother, 
his brother or sister shall succeed him. 

(3) If he have neither brother nor sister, 
the sister of his mother shall succeed him. 

(4) If his mother have no sister, the sister 
of his father shall succeed him. 

(5) If his father have no sister, the nearest 
relation by the male shall succeed him. 

(6) Not any part of the Salic land shall 

pass to the females, but it shall belong to the 
males, i. e. the male children shall succeed 
their father. — Encyc. Lond. ; 1 IlalV. M. A, 
note 3 to c. ii., pt 278. < 

Salt duty iu London, a custom in the city 
of London called granage^ formerly payable to 
the Lord Mayor, &c. for salt brought to the 
port of London, being the twentieth part. 

Salt-silver, one penny paid at the feast day 
of St. Martin, by the tenants of some manors, 
as a commutation for the service of carrying 
their lord’s salt from market to his larder.-— 
Paroch. Antiq. 496. 

Saltus, a high thick wood or forest. 

Sains populi est mprema lex. — 13 Co. 1 39.— 
(The safety of the people is the supreme law.) 

Salus uhi multi consiliarii. — 4 Jnst. 1.— 
(Where there are many counselloisy there ia 
safety.) 


Salute, a coin made by Henry V. after his 
conquests in France, whereon the arms of 
England and France were stamped and quar- 
tered. — Stow's Chron. 589. 

Salvage, an allowance or compensation 
made to those by whose exertions ships or 
goods have been saved from the dangers of 
the seas, fire, pirates, or enemies. 

This was allowed by the laws of Rhodes, 
Oleron, and Wisby, and has been allowed by 
all modern maritime states. At common law, 
the person who has saved the goods of another 
from loss or any imminent peril, has a lien 
upon them, and may retain them in his pos- 
session till payment of a reasonable salvage. 

If the salvage be performed at sea, or within 
high or low water-mark, the Court of Admi- 
ralty has jurisdiction over the subject, and will 
fix the sum to be paid, and adjust the pro- 
portions, and take care of the property pending 
the suit ; or, if a sale be neceasjiry, direct it 
to be made, and divide the proceeds between 
the salvors and the proprietors, according to 
equity and reason. In fixing the rate of sal- 
vage, the court usually has regard, not only 
to the labor and peril incurred by the salvors, 
but also to the situation in which they may 
happen to stand in respect <)f the property 
saved, to the jjromptitude and alacrity mani- 
fested by them, and to the value of the ship 
and cargo, as well as the degree of danger 
from which they were rescued. In some cases 
as large a proportion as a half of the property 
saved has botn allowed as salvage; and in 
others not more than a tenth. 

The crew of a ship are not entitled to sal- 
vage or any unusual remuneration for the ex- 
traordinary efforts they may have made in 
saving her; it being their duty as well as 
interest to contribute their utmost upon such 
occasions, the whole of their pos.sible service 
being pledged to the master and owners. 
Neither are passengers entitled to claim any- 
thing for the ordinary assistance they may 
have been able to afford to a vessel in distress. 
But a passenger is not bound to remain on 
board a ship in the hour of danger, provided 
he can leave her; and if he performs any 
extraordinary service, he is entitled to a pro- 
portionable recompense. — Marshall on Insur. 
b. 1, c. 12, s. 8; Park on Insurance, c. 8; 
Abbott on the Law of Shipping, p. iii. c. 10 ; 
Maude and Pollock on Shipping. See 17 & 18 
Viet. c. 104, ss. 458-470, 484-498; and 18 
& 19 Viet. c. 91, ss. 19, 20. 

As to salvage in the cinque ports, see 1 & 

2 Geo. IV. c. 76, ss. 1-5, 15-18 ; 17 & 18 
A^ict. c. 104, 8. 460, and 17 & 18 Viet. c. 120, 
sche. 

Salvage-loss, the difference between the 
amount of salvage, after deducting the charges, 
and the original value of the property. 
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Salvo [salvo jurSy Lat.], an exception, re- 
servation, or excuse. 

Salvor, a person who renders assistance to 
a ship or vessel in distress, whereby he be- 
comes entitled to a reward. See Salvage. 

Sample, a small quantity of a commodity 
exhibited at public or private sales as a speci- 
men. Where goods are warehoused, certain 
small specified quantities are, by the regula- 
tions at the Custom House, allowed to be 
taken out as samples, without payment of duty. 

Sanatory Inspectors, appointed by 18 & 19 
Viet. c. 121. 

Sancta, reliques of saints, upon which oaths 
were made. 

Sanction of a law, the provision for en- 
forcing or promoting its observance. 

Sanctuary, a place privileged for the safe- 
guard of offenders’ lives, being founded on the 
law of mercy, and the great reverence and 
devotion which the prince bears to the place 
whereunto he grants such privilege. — 3 Hall. 
M. A. c. ix. pt. 1, p. 302. 

In Scotland they call the sanctuary girtholly 
or gyrthol ; the Saxons called it frodmortel and 
fridstoll. 

All privilege of sanctuary, and abjuration 
consequent thereon, is utterly taken away and 
abolished. — 21 Jac. I. c. 28. 

Sand'gavel, a payment due to the lord of 
the manor of Kodley, in the county of Glou- 
cester, for liberty granted to the tenants to 
dig sand for their common use. 

Sandhurst Vesting Act (the), 1862, 25 
& 26 Viet. c. 33. 

Sane memory, perfect and sound mind and 
memory to do any lawful act, &c. 

Sang, or Sane, blood. 

Sanguine, or Idurrey, blood-color, called in 
the arms of princes Dragon's tally and in those 
of lords Sardonyx. It is a tincture of very 
unfrequent occurrence, and not recognised by 
some writers. In engraving, it is denoted by 
numerous lines in saltire . — Heraldic term. 

Sanguinem emere, a redemption, by villeins, 
of their blood or tenure, in order to become 
freemen. 

Sanguis, the right or power which the chief 
lord of the fee had to judge and determine 
cases where blood was shed. 

Sanis [ff. travigy Gk.], a kind of punish- 
ment among the Greeks, inflicted by binding 
the malefactor fast to a piece of wood. — 
Encyc. Lond. 

Sanity, sound understanding. 

Sans ceo que [Nor.-Pr.] (^without this). 
See Absque hoc. 

Sans frais {without expense). See Betour 

SANS PROXfeT. 

Sans nombre, commony a common in gross, 
which is absolutely unlimited; a common 
without stint. 


Sans reoours [Fr.] {without recourse to me)y 
which see. 

Sapiens incipit a fine : et quod primum est 
in intentioney ultimum est in executione. — 10 
Co. 25. — (A wise man begins with the last: 
and what is first in intention, is last in 
execution.) 

Sapiens omnia agit cum con«7m.— 4 Inst. 4. 
(A wise man does everything advisedly.) 

Sapientia legis nummario pretio non est aesti- 
manda. — Jenk. Cent. 168. — (The wisdom of 
the law cannot be valued by money.) 

Sapientis judicis est cogitare tantum sihi esse 
pet'missumy quantum commissum et creditum.-—‘ 
(It is the part of a wise judge to consider 
that so much only is permitted to him as is 
committed and entrusted to him.) 

Sarculatura una, a tenant’s service of one 
yeiir’s weeding for his lord. — Paroch. Antiq. 
403. 

Sardin-time, the time or season when hus- 
bandmen weed their corn. — Cowel. 

Sarkellus, an unlawful net or engine for 
destroying fish. 

Sart, a pice of woodland turned into arable. 
See Assart. 

Sassous, the corruption of Saxons ; a name 
of contempt formerly given to the English, 
while they .affected to be called Angles ; they 
are still so called by the Welsh. 

Satisdaction, satisfaction; suretyship. — Civ. 
Law. 

Satisdare, to guarantee the obligation of a 
principal. — Civ. Law. 

Satisfaction, legal compensation ; the re- 
compense for an injury done, or the payment 
of money due and owing. 

The doctrine of satisfaction of legacies^ por- 
tions, and debts, means the gift of a thing with 
the intention, either expressed or implied, that 
it is to be taken either wholly or partly in 
extinguishment of some prior claim or de- 
mand. Of course, it is perfectly open to a 
donor to expressly provide that his subsequent 
gift shall be a satisfaction of a prior demand 
which the donee may have against him, so as 
to prevent such dgnee from claiming the gift as 
well as the demand. With regard to implied or 
presumable satisfactions, they have been divided 
into the three following classes: — 

(1) The satisfaction of legacies by portions, 
otherwise called the adeAption of legacies. 
Upon this subject Lord Eldon thus laid down 
the rule in Ex parte Pye (18 Ves. 140), that 
‘ where a parent (or person in loco parentis) 
gives a legacy to a child not stating the pturpose 
with reference to which he gives it, the court 
understands him as giving a portion ; and by a 
sort of artificial rule — upon an artificial notion, 
and a sort of feeling upon what h called a 
leaning againsi double portions, if the &ther(or 
quasi parent) afterwards advance a portion on 

3 a 



SAT— SAV ( 818 ) 


the marriage, or preferment in life, of that child, 
though of less amount, it is a satisfaction of the 
whole, or in part ; ’ i. e. if the portion be equal 
to or greater than the legacy, it operates a total 
ademption of such legacy ; but if it be ol a lesser 
amount than the legacy, such portion will then 
only adeem the legacy pro tanto. 

But this presumption may, however, be re- 
butted by tlie fact tliat the testamentary portion 
and subsequent advancement are not ejusdem 
generis^ e. g. as when the portion is certain, but 
the advancement depends upon a contingency. 

Sir J. Leach, in Weall v. Rice^ 2 Russ, and M. 
2G6 (1831), stated that the following principles 
were to be extracted from the ca.ses upon this 
point: — ‘Where the two provisions are of the 
same nature, or there are but slight differences, 
the two instruments afford intrinsic evidence 
against a double provision. Where the two pro- 
visions are of a different native, the two in- 
struments afford intrinsic evidence in favor of 
a double provision. It is not possible to define 
what are to be considered as slight differences 
between two provisions. Slight differences are 
such as in the opinion of the judge leave the 
two provisions substantially of the same nature ; 
and every judge must decide that question for 
himself.’ 

(2) The satisfaction of a portion by a legacy. 
The rule is, that wherever a legacy given by a 
parent, or a person standing in loco parentis^ is 
as great as, or greater than, a portion or provi- 
sion previously secured to the legatee upon 
marriage or otherwise, then, from the already- 
quoted inclination of equity against double por- 
tions, a presumption arises that the legacy was 
intended by the testator as a complete satisfac- 
tion. "^hen the legacy, however, is not so great 
as the portion or provision, it is then only a 
satisfaction pro tanto. — Hinchcliffe v. Hinchcliffe^ 
3 Ves. 516 (1797). The bequest of a whole or 
part of a residue will, according to its amount, 
be presumed either a satisfaction of a portion in 
full or pro tanto. 

(3) The satisfaction of a debt by a legacy. If 
a debtor bequeath to his creditor a suhi of money 
as great as, or^ greater than, ,the debt, without 
taking any notice at all of the debt, this shall be 
deemed a satisfaction of the debt, so that the 
creditor cannot have the debt and also the legacy, 
a doctrine founded upon the maxim. Debitor 
non prmsmnitur donftre. There is in this class 
of satis&ction a leaning against, as in the two 
former classes a leaning in favor of, the pre- 
sumption. Thus, where the legacy is of lesser 
amount than the debt, the presumption is that 
it was not intended to be given in lieu of it, 
and is, therefore, not considered a satisfaction, 
even pro tanto. This presumption will also be 
rebutted Where the le^^y, though in amount 
eqiial to or greater than the deb^ is payable at 
different tunes, so as not to be equally advan- 


tageous to the legatee as the payment of the 
debt ; or where the legacy and debt are of a 
different nature, either with reference to the 
subjects themselves, or with respect to the in- 
terest given ; or where the interest given is of a 
different nature, or not co-extensivo with the 
debt, or where there is a particular motive as- 
signed for the gift, or where the debt was 
contracted subsequently to the will, or where 
the legacy is contingent or uncertain, or if the 
debt itself be contingent or uncertain, as a debt 
upon an open or running account or upon a 
negotiable bill of exchange. 

Satisfaction on the roll. Entry of. As soon 
as a judgment is satisfied, by payment, levy, or 
otherwise, the defendant is entitled to have 
satisfaction entered upon the roll. — iChit. Arch. 
Frac. by Pren. 709. 

Satisfied Terms Act, 8 & 9 Vict.c. 112. See 

Terms for years. 

Satius est petere fontes quam sectari rivulos, 
10 Co. 113. — (It is better to seek the sources 
than to follow the streams.) 

Saturday’s stop, a space of time from even- 
song on Saturday till sun-rising on Monday, in 
which it was not lawful to take salmon in Scot- 
land and the northern j^'^irts of England. — 
Cowel. 

Saunkefin, the determination of the lineal 
race ; a descent of kindred. — Brit. c. cxix. 

Saver-de-fault, to excuse. — Tei'mes dc la Ley. 

Savings’ Banks, institutions for the safe 
custody and increase of the small savings of the 
Industrious poor. When regulated according 
to Act of Parliament, certain benefits and pro- 
tections are afforded to them by law. By 26 it 27 
Viet. c. 87, several statutes regulating Savings’ 
Banks were repealed, and the law relating to 
Savings’ Banks in England and Scotland and 
Ireland was consolidated and amended. The 
institutions, sanctioned by these Acts, consist of 
banks to receive small deposits of money, the 
produce of which is to accumulate at com- 
pound interest, and the principal and interest 
whereof are to be paid out to the depositors as 
required, deducting only from the produce the 
necessary expenses of management. The de- 
posits are not to exceed 30/. in the whole in any 
one year ; and no fresh deposit is to be received 
when the sura to which the depositor is entitled 
amounts to 150/. ; and where the sum standing 
in the name of any depositor amounts to 200/. 
(principal and interest included), no interest 
shall bo paid on such deposit so long as it re- 
mains at that amount. The management is 
vested in trustees, who are prohibited from re- 
ceiving directly or indirectly any benefit from 
the institution ; and are required to invest the 
money deposited (beyond what necessarily re- 
mains in the hands of the treasurer to answer 
exigencies) in the Bank of England or Ireland, 
as the case may require. The monies invested 
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are to be carried to an account kept in the 
names of the Commissioners for the Keduction 
of tlie National Debt, and denominated ‘ The 
Fund for the Banks for Savings,’ which affords 
interest to the trustees at the rate of 3/. 5«. per 
cent, per annum, the arrears of whicli are to be 
carried half-yearly to the account of the prin- 
cipal, The interest payable to depositors is 
limited to 3^. 05. per cent., but tlie Acts 
I)ermit its accumulation by yearly or half- 
yearly rests. By way of further protection 
to the funds of the society, every treasurer or 
cashier is to give security for the due execu- 
tion of his office, and in case of his refusal to 
account to the trustees, or to jmy over the 
monies in his hands, may be compelled to do 
so, in a summary Avay, by petition to the jus- 
tices at quarter-.sessions. The trustees are also 
required to send to the office of the Coinrais- 
sioners for Eeduction of the National Debt 
annual accounts exhibiting the balance due to 
the depo.sitors, and to affix publicly to some con- 
spicuous part of the office of the savings bank 
a duplicate of such account, and a list of the 
trustees and managers. To guard, on the other 
hand, against abuses of another description, no 
deposit is to be received without a disclosure 
of the name, occupation, and residence of the 
depositor, who is also at the same time, or at 
any other time, when required by the trustees, 
to sign a declaration that he is entitled to no be- 
nefit from any other bank of the same descrip- 
tion ; and it is provided, that if such declaration 
be untruly made, he shall forfeit his deposit. 
Provisions are also made of a nature calculated 
to save expense to the members of these institu- 
tions. In case of the decease of a depo.sitor 
whose estate does not exceed 50/. no legacy 
duty attaches ; and no stamp duty is payable on 
the probate or administration ; and if any per.son 
die having a deposit not exceeding 50/. exclu- 
sive of interest, and no will or letters of admi- 
nistration be produced within one month after- 
wards, the money maybe paid to or among such 
person or persons as shall appear to the trustees 
or managers to be the widow, or entitled under 
the statute of distributions. Upon the same 
principle, it is directed that the trustees may 
pay upon any deposit by a woman to the woman 
herself, unless her husband or his representative 
interfere, and that all disputes between the in- 
stitution at large, and any of its members or 
repi'esentatives, shall be settled by a cheap 
method of arbitration pointed out for that 
purpose. 

Any persons forming themselves into a society 
for the purpose of establishing a savings bank, 
are entitled to claim for it the benefit of the 
parliamentary provisions, upon causing the rules 
and regulations which they shall frame for its 
management to be entered in a book to be kept 
by one of its officers, for the inspection of de- 


positors. It is, however, requisite that two 
cojnes of the rules should be submitted to a 
baiTister officially appointed for that purpose, 
who is to certify whether the rules are in con- 
formity to law and pursuant to the legislative 
enactments. One of the copies so certified is to 
be returned to the trustees, and the other is 
to be transmitted to the Commissioners for 
Reduction of the National Debt. 

Friendly societies, penny savings banks, cha- 
ritable and provident societies, may invest their 
funds to any amount in a savings bank. By 
26 Viet. c. 25, provision is made for the invest- 
ment of raonie.s received by the Commissioners 
for the Keduction of the National Debt from the 
Trustees of Savings Banks. 

Pos't-qffice Savings' Ban^s are established 
under the provisions of 24 Viet. c. ] 4, which 
after enacting that it is expedient to enlarge 
the facilities available for the dejjosit of small 
siivings, and to give the direct security of 
the State to depositors for the re-payment of 
monies deposited with interest, enacts that the 
Postmaster-General, with the consent of the 
Treasury Commissioners, may direct such of 
liis officers as he shall see fit to receive 
deposits for remittance to the principal office, 
and repay the same under such regulations as 
may be prescribed (s. 1). Every such deposit 
(which may not be of Iqss amount than one 
shilling, nor of any sum not a multiple thereof) 
is to be entered in the depositor’s book attested 
by the receiving officer and by the dated 
stamp of his office, and the amount received 
is to be reported on the same day to the Post- 
master-General ; and an acknowledgment is to 
be transmitted to the depositor, which is to be 
conclusive evidence of his claim to repjiyment 
W’ith interest ; but for ten days after the de- 
posit the signature of the receiving officer is 
sufficient. If within that time the acknow- 
ledgment has not been received, written ap- 
plication must be made to the Postmaster- 
(Jeneral, the book then becoming evidence 
for another ten days (s. 2). The depositor is 
entitled to repayment of the whole or any 
part of the depo*>it on making a demand in a 
prescribed form, at any post-office where de- 
posits are received or paid, within ten days at 
farthe.st after sending in the demand (s. 8). 
The names of the depositors and the amount 
paid in or withdrawn are not to be disclosed 
to any one except the Postmaster- General 
and the officers appointed by him to cany 
this Act into effect (s. 4). The monies re- 
ceived are to be paid over to the Commisidoners 
for the Reduction of the National Debt, and all. 
sums withdrawn are to be repaid by them 
through the post-office (s. 6). Any deficiency 
in the deposit fund is to be made goo4 out of 
the consolidated fund ' (s. 6). The rate of 
interest is to be 2J per cent, on sums not less 
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than IZ., or a multiple thereof (s. 7). The in- 
terest to be calculated to December 31st in 
every year, and to be added to and become 
part of the principal (s. 8). The monies re- 
mitted to the National Debt Commissioners 
are to be invested in the same way as those 
from Savings* Banks. A separate account is 
to be kept, and a balance-sheet from January 
1st to December 31st of each year to be laid 
before Parliament not latQr than March 31st 
of the following year (s. 9). Depository wish- 
ing to transfer their deposits to a Savings’ 
Bank will be furnished with a certificate of 
the whole amount due to them, and with such 
certificate an account is opened with the 
selected Savings’ Bank and closed with the 
Post-office, or the transaction may be reversed 
and the depositor in a Savings’ Bank may 
have his deposit transferred to the Post-office 
by a certificate signed by two trustees of the 
Bank (s. 10). The Postmaster-General is 
authorized to make regulations from time to 
time for the effective working of this Act, 
such regulations to be laid before Parliament 
(s. 11) ; as are also the accounts annually, not 
later than March Slst (s. 12), such accounts 
to be previously examined and audited by 
the audit commissioners (s. 13). All existing 
provisions relatiitg to Savings’ Banks to be 
deemed applicable to this Act so far as they 
are not repugnant (s. 14), and all expenses 
incurred in the execution of this Act are to 
be paid out of the monies received (s. 15). 
This Act was amended by 26 Viet. c. 14, 
which inter alia enacts that money standing 
in the name of a minor in any Savings’ Bank 
or in a Post-office Savings’ Bank, may, on the 
application of a parent or friend of the minor, 
if under the age of seven years, or upon his 
own application if above that age, be trans- 
ferred to any other Savings’ Bank, but may 
not be withdrawn without the consent of the 
Postmaster-General or two of the trustees or 
managers of the Savings’’ Bank until the minor 
shall have attained the age at whiclj it’ might 
have been withdrawn under the rules of the 
Savings’ Bank from which it 'shall have been 
transferred. See Military Savings’ Banks, 
and Naval and Mercantile Savings’ Banks. 

Savoy, one of the old privileged places, or 
sanctuaries. 

6axoxi-lage, the law of the West Saxons. 

Sayor, that which moves ; variable imposts 
distinct from land, rents, or revenues ; consist- 
ing of customs, tolls, licenses, duties on goods ; 
also taxes on houses, shops, bazaars, &c.-— 
Indian. 

Seabini, wardens at Lynn, Norfolk. 

Soaocaiitim, a diequered cloth resembling 
a chess-board which covered the table in the 
Exchequer, imd on which, when certain of the 
King’s accounts were made up, the sums were 


marked and scored with counters. Hence the 
Court of Exchequer or curia scaccarii derived 
its name. — 3 Bl. Com. 44. 

Scalam [fr. ad scalam, Lat., at the scale], 
the old way of paying money into,the Exchequer. 

Scanded, a report or rumour, or an action 
whereby one is affronted in public. 

Scandal, in pleadings in equity, is calculated 
to do gi*eat and permanent injury to all persons 
whom it affects, by making the records of the 
court the means of perpetuating libellous and 
malignant slanders ; and the court, in aid of the 
public monils, is bound to interfere to suppress 
such indecencies, which may stain the reputa- 
tion and wound the feelings of the parties and 
their relatives and friends. 

* If that which is stated,’ said Lord Eldon, ‘ is 
material to the issue, it may be false, but cannot 
be scadalous ; if relevant it is not impertinent, 
though scandalous in its nature ; if relevant and 
pertinent, it cannot be treated as scandalous ; 
and if false, it must be dealt with in another 
way. But if irrelevant, and especially il‘ also 
scandalous, there would be much greater reason 
to regret that a court should not be armed with 
the power to protect parties from the expense, 
and its records from the stain which too fre- 
quently arises from the introduction of iiTelevant 
and scandalous matter, upon affidavit, in this 
jurisdiction.’ — Kxp. Simpmn 15 Ves. 477 ; 
Smi. Ch. Pr. 786. 

There was a stone of scandal raised in the 
great portal of the Capitol in Rome, whereon 
was engraven the figure of a lion, upon which 
banknipts or cessionaries being seated bare- 
breeched, cried with a loud voice, cedo bonis 
(I surrender my effects) ; when, squatting their 
breech violently three times on the stone, they 
were acquitted. It was called the stone of 
scandal, because thenceforward the cessionary 
became intestable and incapable of giving any 
evidence. Julius Caesar introduced this form 
of surrender, after abrogating that article of the 
laws of the Twelve Tables which allowed cre- 
ditors to cut their insolvent debtors in pieces, 
and take each his member, or at least to make 
a slave of him. — Kncyc. Bond. 

Scandalxun mag^atam, words spoken in de- 
rogation of a peer or judge, or other great 
officer of the realm. They are held to be par- 
ticularly heinous, and although they may be 
such as would not be actionable in the case of 
a common person, yet when spoken in disgrace 
of such high and respectable characters, they 
amount to an atrocious injury, which is re- 
dressed by an action on the case, founded on 
many ancient statutes, as well on behalf of 
the Crown, to inflict the punishment of impri- 
sonment on the slanderer, as on behalf of the 
parly, to recover damages for the injury sus- 
tained. But this action is now obsolete. — 3 
Step. Com. 682 ; 8 Ibid. 491 n. 
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Soav^e, Schevage, Sohewage, or Shew- 
age, a kind of toil or custom, exacted by mayors, 
slieriffs, &c. of merchant strangers, for wares 
showed or offered for sale within their liberties. 
Prohibited by 19 Hen. VH. c. 7. 

Scavaidus, the officer who collected the 
scavagc money. — Cowel. 

Soeat, a small coin among the Saxons, equal 
to four farthings. * 

Sceithman, a pirate or thief. 

Sceppa sails, an ancient measure of salt, the 
quantity of which is now not known. 

Schaffa, a sheaf. 

Schar-penny, Scham-penny, or Sehom- 
penny, a small duty or compensation. — Cowel. 

Schedule, a small scroll ; a writing additional 
or appendant ; an inventory. 

Schetes, usury. — Cowel. 

Schilla, a little bell used in monasteries. 
Schireman, a sheriff ; the ancient name for 
an earl. 

Schirrens-geld [fr. shiregeld, Sax.J, a tax 
paid to sheriffs for keeping the shire or county 
court. 

Schism-bill, the name of an Act passed in the 
reign of Queen Anne, which restrained Pro- 
testant dissenters from educating their own 
children, and forbade all tutors and school- 
masters to be present at any conventicle or dis- 
senting place of worship. The Queen died on 
the day when this Act was to have taken effect 
(August 1, 1714), and it was repealed in the 
fillth year of George I. 

Schools of anatomy regulated by 2 & 3 
Wm. IV. c. 75. 

Sciendum [Lat.], a clause inserted in the 
record by which it is made known that the 
justice here in court, in this same term, de- 
livered a writ thereupon to the deputy sheriff 
of the county aforesaid, to be executed in due 
form of law. 

Scienter [Lat.] {knowingly, wilfully'). In 
an action of deceit, the scienter must be averred 
in the declaration, and proved. — 1 Selw. N. P. 
641. 

Scientia sciolorum est mixta ignorantia . — 8 
Co. 159. — (The knowledge of smatterers is 
mixed ignorance.) 

Scientia utrinque par pares contrahentes facit. 

3 Burr. 1910. — (Equal knowledge on both 
sides makes the contracting parties equal.) 

Scilicet [Lat., abbrev. soil, or sc., i. e. scire 
licet] {that is to say, to wit). 

This is not a direct and separate clause, nor 
a direct and entire clause, in a conveyance, but 
intermedia ; neither is it a substantive clause of 
itself, but it is rather to usher in the sentence 
of another, and to particularise that which was 
too general before, or distribute that which was 
too gross, or to explain that which was doubt- 
ful and obscure ; and it must neither increase 
nor diminish the premises or habendum, for it 


gives nothing of itself ; but it may make a res- 
triction where the precedent words are not so 
very express but that they may Be restrained. 
Hob. 171. 

Scintilla juris et titnli [Lat.] (a spark of 
law and title). 

A possibility of seisin, which is supposed to 
exist in the grantee to uses, when all actual sei- 
sin is taken from him by the operation of the 
statute, upon a limitation of springing uses, and 
the creation of contfngent ones. 

To illustrate this, let us take a springing use : 
a grant to A. and his heirs to the use of B. and 
his heirs, until C. perform an act, and then to 
the use of C. and his heirs. Here the statute 
executes the use in B. which, being co-exten- 
sive with A.’s seisin, leaves no actual seisin in 

A. When, however, C. performs the act, B.’s 
use ceases, and C.’s use springs up and he enjoys 
the fee-simple,; upon which the question arises, 
out of what seisin is C.’s use served ? It is 
said to be served out of A.’s original seisin, for 
upon the cessor of B.’s use, it is contended that 
the original seisin reverted to A. for the purpoi|| 
of serving C.’s use, and is a possibility of seisin 
or scintilla juris. 

If there must be a seisin somewhere to serve 
the future uses when they arise, it must be 
either in the original granteq or feoffee to uses 
or the cestui que use, but the seisin of the cestui 
que use cannot serve any other uses, because 
that would be a use upon a use, which the 
common law repudiates. There only remains 
then the grantee or feoffee, who is capable of 
the requisite seisin, which cannot be a vested 
interest, but is what is known as a scintilla 
juris. 

Again, a feoffment to A. in fee to the use of 

B. for life, remainder to the use of his first son 
unborn in tail, with remainder to the use of C. 
in feo. What seisin remains in A. until the 
birth of a son of B ? A. has not an actual seisin 
during the suspense of the contingency, but 
there is a possibility of seisin reverting to him, 
for upon the birth of B.’s son, a seisin co-ex- 
tensive wtth the use limited to such son, will 
vest in A. for the purpose of serving it. 

This doctrine of scintilla juris has been 
warmly contested. Lord Coke admitted it 
{Chudleigh's case, 1 Co. p. 120 a), so did Mr. 
Booth (see his opinion at the end of Sheppard’s 
Touchstone), Mr. Sandei's (1 Uses and 2'rusts, 
c. 2, s. 2, p. 107, et seq.), and Mr. Burton 
{Comp. p. 59, 6th ed.); but Lord Bacon (On 
Uses, p. 47), Mr. Feame {Cant. Rem. p. 300), 
Lord St. Leonards (1 Powers, c. 1, s. 3, and 
note 10 to Gilb. Uses, p. 296), and Mr. Preston 
(1 Prest. Est. p. 170, and 1 Hayed s Co«u., p. 
61), opposed it; and Lord St. Leonard con- 
tends that the doctrine never receivety||r^g^r 
judicial decision ; and see now 23 Yict: 

c. 88, 8. 7. 
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Scire dehes cum quo contrahis. — (You ought 
to know with whom you bargain,) 

Scire facifts [Lat.] {that you cause to hiow)^ 
a judicial writ, founded upon some I’ecord, and 
requiring the person figainst whom it is brought 
to show cause why the party bringing it should 
not have advantage of such record, or (as in the 
case of a scire facias to repeal letters- patent), 
the record should not be annulled and 
vacated. It is deemed an action, and in the 
nature of a new original. • 

In the following instances this writ is con- 
sidered as an original ■proceeding : — 

(1) Scire facias to repeal letters-patent, 
charters, &c. 

The writ is issued out of the common law 
jurisdiction of the Court of Chancery, * and is 
returnable there, and entered in the office called 
the Petty-Bag-Office ; or out of the Court of 
Queen’s Bench. When the parties proceed to 
issue, the clerk of the Petty-Bag delivers the 
record to tlie Queen’s Bench to be tried by a 
jury or at bar ; it is recorded in Chanceiy after 
lirial and judgment and execution had thereon. 
If the writ is to repeal a charter, the record is 
transmitted to the Crown -Office of the Queen’s 
Bench, and the cause is tried at the bar of that 
court. 

(2) When special bail become fixed by the 
recognizance being forfeited, one of the modes 
of proceeding against them is by scire facias on 
the recognizance. 

(3) Scire facias against the pledges in re- 
plevin and the registrar is obsolete, it being the 
practice to proceed upon the replevin-l)ond 
against the former, and by action on the case 
against the latter, for taking insufficient pledges 
or no pledges. 

In the following instances the writ is a con- 
tinuation of an original action. 

(1) Upon the marriage of/mc-parties. 

(a) If a feme sole obtain judgment, and marry 
before execution, a scire facias must be brought 
by husband and wife, in order to have execution 
on the judgment; and if, afterjudgment awarded 
on this scire facias^ but before execution, the 
wife die, the husband alone may have execution 
upon the judgment, without even taking out 
administration . 

(/3) If judgment be recovered against a feme 
solej and she marry before execution, a scire 
facias must be brought against the husband 
and wife before the judgment can be executed ; 
and if, after execution aW'arded upon this sctVe 
facia^^ but before execution, tlie wife die, the 
husband shall be liable to the execution. 

(2) On a judgment in debt on bond. 

In debt on bond or other instrument in a 
penal sum, conditioned for the performance of 
covenaD||L or for the doing of any other speciilc 
act, al^roiigh the judgment is entered up for 
the entire penalty, yet execution is sued out 


for the amount of such ’damages only as the 
jury assess upon the breaches aforesaid sug- 
gested. The judgment, however, still remains 
as a security to the plaintiff for such damages 
as he may sustain by any further breaches ; 
and in case of any such further breaches, the 
plaintiff shall have a scire facias upon the 
judgment against the defendant, his heirs, terre- 
tenants* or executors or administrators, suggest- 
ing such other breaches, and summoning him 
or them to show cause why execution should 
not be awarded upon the judgment, upon which 
there shall be the like proceeding as wa« in the 
action of debt upon the bond for asstissing 
damages upon trial of issues, joined upon such 
breaches or inquiry thereof, upon a writ to be 
awarded for that purpose. — 2 Chit» Arch. Prac. 
hy Pren. 997. 

(3) On a judgment quando acciderint against 
an executor, &c. 

If on a plea of plene administravit in an action 
against an executor or administrator, or on a 
plea of riens per descent in .an action against an 
heir, the plaintiff instead of taking issue on the 
plea, take judgment of assets quando acciderint ; 
in this case, if assets afterwards come to the 
hands of the executor or heir, the plaintiff must 
first sue out a scire facias against such executor 
or heir, before he can have execution. It is 
necessary that the writ should state that the 
assets came to the executor’s hands after the 
judgment; otherwise it would be bad. If assets 
be found for part, the plaintifi* m.ay have Judg- 
ment to recover so much immediately, and the 
residue of the assets in futuro. — 17 & 18 Viet. 
c. 125, s. 01. 

On an abatement of a judgment by lapse of 
time, death of parties, &c. it is now revived by 
suggestion or writ of revivor. 

All writs of scire facias .are tested, directed, 
and proceeded upon, in like manner as writs of 
revivor. — C. L. P. A. 1852, s. 132 ; 2 Chit. 
Arch. Prac. hy Pren. 1090. See Abatement 
(5) and Revivor, Writ of. 

In the following instance the writ is an in- 
terlocutory proceeding, and in the nature of 
process : 

( 1 ) Scire facias ad audiendum error es : 
abolished, except in case of a change of 
parties. — C. L. P. A. 1852, s. 132. 

The following issue after the action is termi- 
nated : — 

(1) Scire facias quare restitutionem non^ for 
restitution after reversal in error. 

(2) Scire facias ad rehahendam terramy to 
recover lands extended under an elegit. 

(3) Scire facias against the sheriff, after re- 
turning to a, Ji. fa. that he has levied the debt, 
to compel him to pay over the money retained 
in his hands. 

(4) When an outlaw receives the Queen’s 
pardon, he sues out a scire facias requiring the 
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plaintiff to appear and prosecute his action 
• against him. The plaintiff is summoned thereon. 

(5) A scire facias against the representatives 
of a deceased judge that they certify a bill of 
exceptions. 

(6) Scire facias against members of a public 
company to obtain execution against them, upon 
judgment signed against their public officer, or 
other person sued as representing such company 
or body, or against such company or body itself, 

A scire facias was formerly resorted to in 
Chancery suits, when they became abated ; but 
this mode has been superseded in practice by 
the order of revivor, which see. 

Scire facias for the Grown, the sum- 
mary proceeding by extent is only Ifesorted to 
when a Crown-debtor is insolvent, or there is 
good ground for supposing that the debt may 
be lost by delay. In ordinary cases where a 
debt or duty ajjpears by record to be owing to 
the Crown, the process for the Crown is a writ 
of sci. fa. quare executionem no?i ; but should 
the defendant become insolvent pending this 
writ, the Crown may abandon the proceeding 
and resort to an extent. 

Scire feci, the sheriff’s return on a scire 
facias ^ that he has caused notice to be given to 
the party against whom the writ was issued. 

Scire pi'oprie est rem ratione et per causam 
cognoscere. — Co. Lilt. 183. — (To know pro- 
perly, is to know the reason and cause of a 
thing.) 

Scirewyte, the annual tax or prestation 
paid to the sheriff for holding the assizes or 
county courts. — Paroch. Antiq. 573. 

Scite [fr. situsy Lat.], the setting or standing 
of any place ; the seat or situation of a capital 
messuage, or the ground whereon it stands. 

Scito, quod \ut\ modus est, conditio, 
\jiuia^ causa. — Dyer, 138. — (Know that the 
word relates to the mode, si to the condition, 
quia to the reason.) 

Scold [ communis rixatrix, Lat.], a trouble- 
some and angry woman who, by brawling and 
wrangling amongst her neighbors, breaks the 
public peace, increases discord, and becomes a 
public nuissmee to the neighbourhood. See 
Castigatorv. ^ 

Sconce, a mulct or fine. 

Scot and Lot [fr. sceat. Sax., part, and lot], 
a customary contribution laid upon all subjects 
according to their ability. Whoever were as- 
sessed to any contribution, though not by equal 
portions, were said to pay scot and lot. 

Sootsd, or Scotale, an extortionate practice 
by officers of the forest who kept ale-houses, 
and compelled the people to drink at their 
houses for fear of their displeasure. Prohibited 
by the Charter of the Forest, c. 7. 

Sootch Peers, the sixteen lords temporal, 
who represent in our House of Lords the body 
of the Scottish nobility. They are elected for 


one Parliament only. See 6 Anne, c. 28, 
amended by 10 & 11 Viet. c. 52; 14 & 15 
Viet. c. 87 ; and 15 & 16 Viet. c. 35. 

Scotch I^isone. The law for their adminis- 
tration is consolidated by 23 & 24 Viet. c. 105. 

Scotland, the northern portion of the island 
of Great Britain. It was united to England by 
5 Anne, c. 8, May 1, 1707. 

Scots, assessments by commissioners of sewers. 
Soottare, tenants whose lands are subject to 
pay scot. • 

Scottish Universities. The 21 <& 22 Viet, c, 
83, and 25 & 26 Viet. c. 28, provide for the 
better government and discipline of the Scottisli 
Universities. 

Scrihere est agere, — 2 Rol. Pep, 89.— >(To 
write is to act.) - 

Scrip, a certificate or schedule ; also evidence 
of the right to obtain shares in a publig com- 
pany, sometipies called ‘ scrip-certificate,’ to 
distinguish it from the real title to shares. 

Script, a writing ; the original or principal 
document. 

Scriptce obligationes scriptis tolluntur, et nudi 
consensus ohligatio, contrario consensu dissolvu 
iur. — Jur. Civ. — ( Written obligationsare super- 
seded by writings, and an obligation of naked 
assent is dissolved by assent to the contrary.) 

Scripture. All profane ^offing of the holy 
Scripture, or exposing any part thereof to con- 
tempt and ridicule, is ptmisliable by fine and 
imprisonment. 

Scrivener [fr. scrivano, Ital. ; escrivain, 
Fr.], one who draws contracts; one whose 
business is to place out money at interest, re- 
ceiving a bonus or commission for his trouble. 

When an attorney is the general depositary 
of money of his clients and other persons who 
employ him, not simply in his character of 
attorney, but as a money agent, to invest their 
money on securities at his discretion, allowing 
him procuration fees for any sum laid out on 
bond or mortgage, as well as a fee or charge 
for preparing the deeds, such a course of deal- 
ing is«substantially the business of scrivener.— 

1 Holt, 507 ; 3 Camp. 539. 

Scroll, a mark which supplies the place of a 
seal. 

Scroop’s Inn, an obsolete law society, also 
called Sergeants' Place, opposite to St. Andrew’s 
Church, Holboni, London. ' 

Sculptures, Copyright in, provided for by 54 
Geo. III. c. 56, giving fourteen years certain, 
with an additional fourteen years, if the pro- 
prietor be then alive, and have not assigned 
his property. 
j(| Scutage, a tax or contribution raised by 
those that held lands by knight’s service, to- 
wards furnishing the king’s army, at the rate of 
one, two, or three marks for every knight’s fee. 

Scutate habendo, a writ that anciently lay 
against tenants’ by knight’s service to serve in 
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the wars, or send sufficient persons, or pay a or have become a British subject by the con- 
certain sum. — F. N', B. 83. quest or cession of some newly acquired 

Scute, a French gold coin of the value of territoiy ; or (being a foreigner) have served 
3s. 4<i. on board her Majesty’s ships of war, in time of 

Scutella, a shuttle ; anything of a flat or war, for the space of three years. But the 
broad shape, like a shield. Queen may, by proclamation, during war, de- 

Scutella eleemos3maria, an alms-basket. clare that foreigners who have served two years 
Scutum armorum, a shield or coat of arms, in the royal navy, during such war, shall be 
Soyldwit, a mulct for any fault. deemed British seamen. 

Scyra, a tine imposed upon such as neglected Various regulations have been enacted with 
to attend the scyregemot courts, which all te- respect to the hiring of seamen, their conduct 
nants were bound to do. while on board, and the payment of their 

Scyre-gemot, or Sciremot, a court held by wages. These regulations difter in different 

the Saxons twice every year, by the bi^liop of countries ; but in all they have been intended 

the diocese and the earldorinan in shires that to obviate the dispute that might otherwise 
had earldormcn ; and by the bisliop and the arise between a master and seaman as to the 

sheriff where the counties were committed to terms of the contract between them, to secure 

the sheriff’, &c. wherein both the ecclesiastical due obedience to the master’s orders, and to 
and t^nporal laws were given in charge to the interest the seamen in the completion of tlie 
county. — Seld. I'itles lion. 628. voyage, by making their earnings depend on 

Sea, the main or high seas are part of the its successful termination. See 17 & 18 Viet. 
realm of England, for thereon the courts of c. 104, s. 146, et seq. 

Admiralty have jurisdiction, but they are not The statute law does not render a verbal 
subject to the common la-.: Tlie main sea agreement for wages absolutely void ; but im- 
begins at the low water-mark, but between the j)oses a penalty on the master if a written 
high water-mark and the low water-mark, agreement be not made. When a written 
where the sea ebbs and flows, the common law agrcernqnt is made, it beeftnes the only evi- 
and Admiralty have, divisum impermm^ an al- dence of the contract between the parties ; and 
ternate jurisdiction ; one upon the water when a seaman cannot recover anything agreed to be 
it is full sea ; the other upon the land when it given in reward for his services, which is not 
is mi ebb. ^ • specified in the articles. 

Sea-batteries, assaults by masters in the A seaman who is engaged to serve on board 
mei'chant service upon seamen at sea. a ship is bound to exert himself to the utmost 

Sea-greens, grounds overflowed by the sea in tlie service of the ship ; and, therelbre, a 
in spring- tides. promise made by the master of a ship in dis- 

jSea-Iaws, laws relating to the sea, as the treas to pay an extra sum to a seaman, as an 
the Laws of Oleron, &c. inducement to extraordinary exertion on his 

Sea-letter, or Sea-brief, a document ex- part, is held to be void, 
pected to be £bimd on board of every neutral Neglect of duty, disobedience of orders, 
ship. It specifies the nature and quantity of habitual drunkenness, or any cause which will 
ihe cargo, the place whence it comes, and its justify the master in discharging a s^man, 
destination.. during a voyage, will also deprive tlie seaman of 

Sea-marks. See Beacon. his wages. See Kegistbar-General of Seamen, 

Seal, wax or wafer witli an impression. and Maude and Pollock on Shipping. 

Sealer £fr. sigillator, Lat.], an officer in Seamen’s will. See 1 Williams on Execu- 
Chanoery who sealed the writs and instru- tors, and Nuncupative Will. 
menta. The offices of sealer and deputy-sealer Seance [Fr.J, session, as of some public 
are abolished by 15 & 16 Viet. c. 87, s. 23. body. 

Seal-paper, a document issued by the Lord Searcher, an officer of the customs, whose 
Chancellor previously to the commencement of business it is to examine ships outward-bound, 
the sittings, detailing the business to be done in order to ascertain if they have any prohibited 
for each day in his court, and in the courts of or unaccustomed goods on board, &c. 
the Lords Jui^ices and Vice Chancellora. The Search warrant, an authority requiring the 
Master of the Rolls in like manner issues a officer to whom it is addressed to search a 
seal-paper in respect of the business to be house or other place therein specified, for pro- 
heard before him.— aSwi. Ch. Pr. 9. perty therein alleged to have been stolen or 

Seiunen, persons engaged in navigating ^secreted, 
ships, barges, . upon the high seas. Those BcapreCTO, an officer in maritime towns and 

employed for this purpose upon rivers, lakes, places, who takes care of the maritime rights 

or canals, are denominated watermen. of the lord of the manor, watches the shore, 

^ A seaman must be a natural bom and collects the wreck. 

fubjei^^l^ be naturalized, or made a denizen, Bea-roymrs, pirates and robbers at sea. 
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Seashore, the space of land between high 
• and low water-mark. 

Sea-thief, a pirate. 

Seaworthy, a term applied to a ship, indi- 
cating that she is, in every respect, fit for her 
voyage. 

It is provided in all charter-parties that the 
vessels chartered shall be tight, staunch, and 
strong, well apparelled, furnished T^ith an 
adequate number of mariners, sufficient tackle, 
provisions, &c. If the ship be insufficient in 
any of these particuhirs, the owners, though 
ignorant of the circumstance, will be liable 
for whatever damage may in consequence be 
done to the goods of the merchant, and if any 
insurance have been eftected upon her, it will 
be void. 

Rut whether the condition of seaworthiness 
be expressed in the contract or not, it is always 
implied. — Holt's Law of Shipping ; AhBott's 
Treatise. 

Sebastomania [fr. tnftaarocy Gk., wor- 
shipped, and /ittWa, frenzy], religious insanity, 
demonomania. 

Seek, a warrant of remedy by distress.-— 
Litt. a. 218, Also, barren or j)rofitless. See 
Rent seck. 

Secondary of the Queen's Bench for regis- 
tering deeds in Middlesex. See 7 JFm. 1 V. 

& 1 Viet, c, 80, s. 28. 

Secondary, an officer who is second and 
next to the chief officer. — 2 Lill. Ahr. 506. 
A delegate, a deputy. 

Secondary conveyances, those which pre- 
suppose some other conveyance precedent, and 
only serve to confirm, alter, restrain, re.store, 
or transfer the interest 'granted by the original 
conveyance. They are otherwise called de- 
rivative, and are : — (a) Releases. (/I) Confirma- 
tions. (y) Surrenders, (^i) Assignments; and 
U) Defeazances. 

Secondary evidence, that species of proof 
which is admitted on the loss of primary evi- 
dence. There are no degrees of this evidence. 

Secondary use, a use limited to take effect 
in derogation of a preceding estate ; otherwise 
called a shifting use, as a conveyance to the 
use of A. and his heirs, with a proviso that 
when B. returns from India, then to the use of 
.C. and his heirs. 

Second deliverauce, of a judicial 

writ that lies, after a nonsuit of the plaintiff if! 
replevin, and a retorno habendo of the cattle 
replevied, adjudged to him that distrained 
them, commanding the sheriff to replevy the 
same cattle again, upon security given by the 
plaintiff in the replevin for the re-delivery of 
them if the distress be justified. It is a second 
writ of replevin, and is practically obsolete. — 
F. N. .B. 68 ; 2 Chit, Arch. Prac. by Pren, 
1041; 2 Selw. H. P. 1221. 

Second distress. By f7 Car. II. c. 7, s. 4, 


in all cases where the value of the cattle dis- 
trained shall not be found to be of the full 
value of the arrears distrained for, the party to 
whom such arrears are due, his executors or 
administrators, may distrain again for the said 
arrears ; but a second distress cannot, it seems, 
be at all justified, where there is enough which 
might have been taken upon the first, if the 
di.straincr had then thought proper ; for a man 
who has an entire duty, as rent, for example, 
shall not split the*entire sum, and distrain for 
one part of it at one time, and for the other 
part of it at another time, and so toties quoties 
for several times ; for that would be great 
opprejision. 

Second surcharge. Writ of. If after ad- 
measurement of common, upon a writ of ad- 
measurement of pasture, the same defendant 
surcharges the common again, the plaintiff may 
have this wr^t of second surcharge de secundd 
superoneratione, which is given by the Stat. 
West. 2, 13 Edw. I. c. 8. 

Seconds, assistants at a duel. 

Secretaries of State, cabinet ministers at- 
tending the sovereign, for the receipt and dis- 
patch of letters, grants, petitions, and many of 
the most important affairs of the kingdom, both 
foreign and domestic. 

There are five principal secretaries, one for 
the home department, another for foreign 
affairs, a third for the col6nies, a fourth for war 
(26 & 27 Viet. c. 22), and a fiftji for India 
(21 & 22 Viet. c. 106). ThQ.sc have under 
their management the most considerable affairs 
of the nation, and arc obliged to a constant 
attendance on the sovereign ; they receive and 
despatch whatever comes to thidr hands, be it 
for the Crown, the church, the army, private 
grants, pardons, dispensations, «^c,, as likewise 
petitions to the Crown, which, when read, are 
returned to the secretaries for answer ; all which 
they despatch according to the sovereign's 
command and direction. Each of them has 
two under-secretaries, and one or more chief 
clerks, besides a number of other clerks and 
officers, Wholly depending on them. The Secre- 
taries of State are allowed power to commit per- 
sons for treason and other offences against the 
Suite in order to bring them, to their trial. 
Some have said that this power is incident 
to their office, and other.s that they derive it in 
virtue of their being named in the commissions 
of tlie peace for every county in England and 
Wales. They have the custody of the signet, 
and the direction of the signet office and the 
paper office. 

Ireland is under the direction of a chief 
secretary to the Lord-Lieutenant, who has under 
him a resident under-secretary. — Encyc. Lond, 
Secretary, one intrusted with the xnanage-* 
ment of business ; one who writes for another ; 
an officer attached to a public establishment. 
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Secretary of Decrees and Injunctions, an 

officer of Chancery. The office was abolished 
by 15 & 16 Viet. c. 87, s. 23. 

Secta [fr. seqvendo, Lat.], the witnesses or 
followers of a plaintiff. 

Secta ad curiam, a writ that lay against 
him who refused to perlbrrn his suit either to 
the county- court or the court- baron. 

Secta ad fumum, suit to a public oven or 
bake-house. Abolished. 

Secta ad justioiam fadiendam, a service 
which a man is bound to perform by his fee.— . 
Bract. 

Secta ad molendinum, a writ that lay where 
a man, by usjige, had ground his corn at the 
mill of a certain person, and afterwards went to 
another mill with his corn, thereby withdrawing 
Ids suit to the former. — F. N. B. 1 23. Abolishe d 
by 3 & 4 Wm. IV. c. 27, s. 36. 

Secta ad torrale, suit to a Jciln or midt- 
house. Abolished. 

Secta curiee, suit and service done by 
tenants at the lord’s court. 

Secta estpugna civilis : sicat adores^ arman-^ 
tur actionibuSy et quasi gladiis accinguntury ita 
rei muniuntur exceptionibus et defendnntur quasi 
chjpeis. — Hob. 20. — (A suit is a civil warfare ; 
for as the plaintiffs are armed with actions, 
and as it were girded with swords, so the 
defendants are fortified with pleas, and are 
defended as it were by shields.) 

^ Secta fatuendd per illam quse habet eui- 
ciam partem, a writ to compel the heir, who 
has the elder’s part of the co-heirs, to perform 
suit and service fi>r all the coparceners. 

Secta non faciendis, a writ for a woman, 
who, for her dower, ought not to jicrform suit 
of court. 

Secta qucB scripto nititur a scripto variari 
non debet. — Jenk. Cent. 65. — (A suit which 
relies upon a writing, ought not to vary from 
the writing.)^ 

Secta regalis, a suit or service by which all 
persons were bound twice in a year to attend 
the sheriff’s tourn. • 

Seetd unied tantum facienda pro pluribus 
hsereditatibus, a*writ for an heir who was dis- 
trained by the lord to do more suits than one, 
that he should be allowed to do one suit only in 
respect of the land of divers heirs descended to 
him. 

Sectatores, suitors of court who, amongst 
the Saxons, gave their judgment or verdict in 
civil suits upon the matter of fact and law. — 

1 Beeves's Hist. Eng. LaWy 22. 

Soctores, bidders at an auction.— 

Law. 

Secular, not spiritual ; relating to affairs of 
the pre.sent world {in seculo). 

Secular cler^, parochial clergy who per- 
forin their ministry in the world. — 8 Step, 
Com, 24 n. ■ 


Secundd superoneratione pasturm. See 

Skcond Surcharge, Writ of. 

Secundum statutum. See Appearance sec. 

STAT. 

Securitatem inveniendi, &c., an ancient writ, 
lying for the sovereign, against any of his sub- 
jects, to stay them from going out of the king- 
dom to^ foreign parts; the ground whereof is, 
that every man is bound to serve and defend 
the commonwealth as the Crown shall think fit. 
F.N.B. 115. 

Securitatis pads, a writ that lay for one 
whowasthreatened with death or bodily harm by 
another, against him who so threatened. — Beg, 
Orig. 88. 

Security for costs. At common laWy if a 
plaintiff, whether suing in an individual or a 
representative capacity, and whether for his 
own benefit or that of another, reside abroad, 
or even in Ireland or Scotland, the court or a 
judge, upon application, will stay the proceed- 
ings until he give security for costs, and this 
although the defendant have no defence on the 
merits. If a second action of ejectment for the 
same premises be brought, proceedings will be 
staid until security be given (C. L. A. 1*. 
1854, s. 93). ^ 

A defendant will not be compelled to give 
this security, unless, perhaps, in replevin, in 
which action he is deemed a phaintiff. If a 
plaintiff be convicted of felony, and under sen- 
tence of transportation, proceedings will be 
stayed until security be given. Where another 
person is proceeding with an action in the name 
of the party on the record, and that party is in- 
solvent, the court will, by staying proceedings, 
compel him for whose bftnefit the action is pro- 
ceeding, to come in and give security for costs. 
But if one of several plaintiffs reside in this 
conn try, security will not generally be given. If 
the plaintiff, however, be out of the kingdom on 
a mere temporary absence, esjiecially if he be a 
seaman or foreigner serving on board an English 
vessel, or on board a foreign vessel, constantly 
sailing to and from this country, he will not be 
compelled to give this security, unless where his 
absence commenced before action brought ; but 
the absence must be temporary. And it is no 
ground to obtain this security that the plaintiff 
is about to leave the country, or is a foreigner,, 
unless he reside abroad. It will not be granted 
■^hen the absence is not voluntary, as in the 
case of naval and military officers and other 
persons engaged abroad in the public ser- 
vice. 

If, after the security given, one or both ofthe 
sureties become bankrupt or insolvent, that is no 
ground for fresh security. 

The defendant should apply to the plaintiff’s 
attorney or agent for security, and on refusal, 
give two days’ notice of application, which must 
be made before issuJ joined. The amount and 
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sufficiency of the security is decided by one of 
the masters. The court will not order the bond 
to be cancelled on an affidavit that the plaintiff 
has returned to England, and is resident here. — 
2 Chit. Aroh. Prac hy Pren. 1349. 

In Chancery, security for costs can be ob- 
tained under similar circumstances. If it appear 
by the bill that the plaintiff ^s abroad, the ap- 
plication is either by motion or pstitidb, as of 
course ; but otherwise, it must be made upon 
notice of motion, supported by an affidavit of 
the facts. The application should be made as 
soon as the defendant is aware of the plaintiff’s 
absence ; for should he take another step in 
the suit, after knowing it, he waives all right to 
security. A bond is given to a clerk of records 
and writs in the penal sum of 100/. — Snii. Ch. 
Pr. 772. 

Security for good behaviour, or abearance. 

See Kekping the peace. 

Security for keeping the peace. Sec 

Keeping the peace. 

Security of the Crown. See 11 & 12 Viet. 
c. 12. 

Securius expediuntur negotia commissa pluri- 
hus : et plus vident oculi quam oculus. — 4 Co. 
40. — (Business entthisted to many speeds best ; 
and many eyes sec more than one eye.) 

Secus [Lat.] {othenvfse). 

Se defendendo, homicide, excusable man- 
slaying in defence of one’s own life, when at- 
tacked and put in jeopardy. 

Sederunt, Acts of, ordinances of the Court of 
Session in Scotland, under authority of the 
Statute 1540, c. 93, by wliicli authority is 
given to the court to make such regulations as 
may l)o necessary for the ordering of processes 
and the expediting of justice. 

Sedition, an offence against the Crown and 
government, not caj)ital, and not amounting to 
treason. All contempts against the sovereign 
and the government, and riotous assemblies for 
])olitical purposes, may be ranked under the 
head of sedition. 

In the Scotch law, an attempt made by meet- 
ing, or by speeches or publications, to disturb 
the tranquillity of the state is distinguished 
from leasing-making, which has in view to 
diminisli or affect the sovereign’s private cha- 
racter. 

Seditious libel. See GO Geo. III. and 1 
Geo. IV. c, 8. 

Seducing to desert, or desertion, from the 
army or navy, an offence against the govern- 
ment, provided against by the Annual Mutiny . 
Acts and Marine Acts. See 1 Geo. I. c. 47 ; 
37 Geo. III. c. 70 ; and 1 Viet. c. 91. 

Seducing to leave service, an injury for 
which a master may have an action on the 
case. 

Seduction, the corruption of women. 

An action of seduction is fi-equently brought 


by a parent for the purpose of obtaining a 
compensation, in damages, for the debauching 
of his daughter, and getting her with child ; 
per quod sei'vitium ainisit. A master also, not 
standing in the relation of a parent, may main- 
tain this action for debauching his servant. In 
ascertaining the amount of damages, a jury 
should regard not merely the injury sustained 
by the loss of service, but also the wounded 
feeling of the parent or person standing in loco 
2 yarentis. Our criminal code has not provided 
any punishment for this offence. 

See [fr. sedes, Lat.], the dignity of a bisliop. 

Seignior, or Seigneur, a lord of a fee or 
manor. 

Seignior in gross, a lord without a manor, 
simply enjoying superiority and services. 

Seigniorage, a I'oyalty or prerogative of the 
Crown, whereby an allowance of gold and silver, 
brought in the mass to be exchanged for coin, 
is claimed. 

Seigniory, a manor or lordship. 

Seisin, possession. 

There is a seisin in deed, as when an actual 
possession is taken ; or in law, where hinds de- 
scend, and one has not actually entered upon 
them. 

Seisin, Livery of, delivery of possession, called 
by the Feudists investiture. 

Sdsina facit stipitem . — \^right's Ten. 185.— 
(Sei.sin makes the heir.) ’Exploded by 3 & 4 
Wm. IV. c.*10G. 

Seisina habendft, &c. a writ for delivery of 
seisin to the lord, of lands and tenements, after 
the sovereign, in right of his prerogative, had 
had the year, day, and waste, on a lelony com- 
mitted, &c. — Iteg. Grig. 1G5. 

Seisin-ox, a perquisite formerly due to the 
Sheriff of Scotland when he gave infeftment to 
an heir holding Crown-lands. It is now con- 
verted into a money -payment, proportioned to 
the value of the estate. f 

Seizing of heriots, taking the best beast, «fec. 
whore an heriot is due, on the death of the 
tenant,. It is a species of self-remedy, not much 
unlike that of taking goods or cattle in distress ; 
but, in the latter case, the)* are seized as a 
pledge, in the former, as the property of the 
person for whom seized. 

Seizure of goods for offences. No goods of a 
felon or other offender can be taken to the use 
of the Crown before they are forfeited. There 
are two kinds of seizure : (1) verbal, to take an 
inventory, and charge the town or place where 
the owner is indicted for the offence ; and (2) 
actual, which is taking them away after convic- 
tion. — ^ Inst. 103. 

Sel, denotes the bigness of a thing to which 
it is added, as Selwood, a big wood. 

Selda [fr. selde, Sax., a seat], a shop, shed, or 
stall in a market ; a wood of sallows or willows ; 
also a saw-pit.— Co. Litt. 4. 
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Select Vestry Act, called also Stui^es 
Bourne’s Act, 59 Geo. III. c. 12. 

Select! juices, Roman judges returned by 
the prfiBtor, drawn by lot, and subject to bo 
challenged and sworn like our juries. — 3 BL 
Cotn^ 366. 

Self-defence. Both the life and limbs of a 
man are of such high value, in the estiitiation of 
the law of England^ that it jmrdons even homi- 
cide, if committed se defendendoy or in order to 
preserve them. See Dekei^ce, PIomicioe. 

Self-homicide, the killing of one’s self ; 
suicide. 

Self-murder, or Self-slaughter. See Felo 

DE SE. 

Selion of land, a ridge of ground rising be- 
tween two furrows, containing no certain quan- 
tity, but sometimes more and sometimes less. — 
'Tennes de la Ley, 

Seller, a vendor, one who disposes of chattels 
for money. 

Selling public ofB.ces, an offence against 
the government. 

It is provided by 5 & 6 Edw. VI. c. 16, con- 
firmed and extended by 49 Geo. III. c. 126, 
that persons buying or selling, or receiving or 
paying money or reward for any office in the 
gift of the Crown (with certain exceptions), 
and persons receiving or paying money for, or 
soliciting or obtaining any such office, or mak- 
ing any negotiation V)r pretended negotiation 
relating thereto, and persons opening or ‘adver- 
tising houses for transacting business relating 
to the sale of any such office, shall respectively 
be deemed guilty of a misdemeanor. — 6 Geo. 
IV. cc. 82, 83, 105. 

Selling a wife. It is a popular error that a 
husband can get rid of his wife by selling her 
in the open market-place with a halter round 
her neck. 

Semble [abbrev. semb. or se77i.j Fr.j (it 
seems). ♦ 

Semel malus semper prcesimiitiir esse malus in 
eodem genere. — Cro. Car. 317. — (Whoever is 
once guilty, is always presumed to be guilty in 
the same kind.) 

Semestria, the collected decisions of the 
emperors in their councils. — Civ. Law. 

Seminaufragium, half-shipwreck, as casting 
goods overboard in a storm ; also, where a ship 
has been, so much damaged that her repair costs 
more than her worth. 

Semi-plena probatio, a semi-proof ; the tes- 
timony of one person, upon which the civilians 
will not allow any sentence to be founded. 

Semper ita fiat relatio ut valeat dispositio.-- 
6 Co. 76. — (Let the reference always be so 
made, that the disposition may avail.) 

Semper paratus [Lat.] (always ready). 

Semper prossumitur pro legitimaiione puero- 
rum ; et JUiatio non potest probari. — Co. Litt. 
126 a. — ^The presuihption is always in favor of 


the legitimacy of children, and filiation cannot 
be proved.) 

Semper proesumitur pro senteixtid . — 3 Buis. 
42. — (Presumption is always for the sentence.) 

Sen, justice. — Co. Litt. 61 a. 

Senage, money paid for synodals. 

Senator, a Member of Parliament. 

The judges of Court of Sessions in Scot- 
land are entitled Senators of the College of 
Justice. — Act, 1540, c. 93. 

Senatores sunt pa7des corporis regis . — 4 Inst. 
53. — (The senators are part of the king’s body.) 

Senatus consulta (ordinances of the senate)^ 
public acts, among the Romans, which regarded 
the whole community. — Sand. Just. 90. 

Senatus decreta (decisions of the senate\ 
private acts, which concerned particular persons 
or personal matters.— • Law. 

Seneschal [sem. Germ., a house, and schale^ 
an office], a steward; also, one who has the 
dispensing of justice. — Co. Litt. 61 a; Kitch. 
13. 

Seneschallo et mareshallo quod non teneat 
placita de libero tenemento, a writ addressed 
to the steward and marshal of England, inhi- 
biting them to take cognizance of an action in 
their court that concerns fireehold. — Reg. Oi'ig. 
185. Abolished. 

Seneucia, widowhood. 

Seney-days, play-days, or times of pleasure 
and diversion. 

Senior [Lat.] (the elder). 

Sensus verborum est anhna legis. — 5 Co. 2. — 
(The meaning of the words is the spirit of the 
law.) 

Sensus ve7'ho7'u7n ex causd dice7idi accipiendus 
est: et se7‘mones semper accipiendi sunt secmidum 
subjecta7n materiam. — 4 Co. 14. — (The sense of 
words is to be taken according as the words are 
used ; and discourses are always to be inter- 
preted according to the subject-matter.) 

Sensus verbo7'U77i est duplex^ 7nitis et asper^ et 
verba semper acoipienda sunt in mitiore sensu . — 

4 Co. 13. — (The meaning of words is twofold, 
mild and harsh ; and words are to be received 
in their milder sense.) 

Sentence of a COl^, a definitive judgment 
pronounced in a cause or criminal proceeding. 

Sentence of death recorded. This being 
entered on the record, has the same effect as if 
it had been pronounced, and the offender re- 
prieved. 

Sententia contra mat7'imonium nunquam tran^ 
sit in rem judicatam. — 7 Co. 43. — (A sentence 
against marriage never becomes a matter finally 
adjudged.) 

Sententia facitjus, et legis interpretatio legis 
vim obtinet. — Ellesm. Postn. 55. — (Judgment 
creates the right, and the interpretation of the 
law has the force of Jaw.) 

Sententia facit jusy et res judicata pro veritate 
accipitur. — Ellesm. Postn. 55. — (Judgment 
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creates the right, and what is adjudicated is 
* taken for truth.) 

Sententia interlocutoria revocari potest^ deji- 
nitiva non potest. — Bacon. — (An interlocu- 
tory judgment may be recalled, but not a 
final.) 

Sententia non fertur de rehus non liqutdis : 
et oportet quod certa res %educatur ip judi- 
cium. — Jenk. Gent. 7. — (Judgment is not given 
on things not liquidated : and something certain 
ought to be brought to judgment.) 

Separaliter [Lat.] {separately or distrihu- 
tively'). 

Separate estate. The common law does 
not allow a married woman to possess any pro- 
perty independently of her husband, but when 
property is settled to her sepiratc use and 
benefit, equity treats her, in respect to that 
property, as a feme sole, or Unmarried woman. 
A wife’s separate property may be ac<iuired by 
a pre-nuptial contract with her husband, or by 
gill, either from the husband, or from any other 
person. 

A power is frequently given to the wife to 
dispose of her own or her husband’s real or 
personal property notwithstanding her cover- 
ture. This power is sometimes a general one, 
unrestrained, both as to the mode of exercising 
it, and as to the objects in whose favor it is to 
be exercised. At other times, a special power 
only is given, being restrained, either as to the 
contemplated beneficiaries of the power, or as 
to the mode or form in which it shall be exer- 
cLsed, and sometimes as to botli. 

With regard to personalty, whether in pos- 
session or expectancy, a mere limitation of it 
to her separate use will enable her in equity to 
dispose of it to the lull extent of her interest, 
either by deed or will, unless she be restrained 
from doing so by the instrument giving it to 
her. 

As to the rents and profits of realty, a gill , 
of them to, or in trust lor, the wfife, to lier 
separate use, enables her to di.spose of them 
also as a feme sole. But a limitation of realty 
to her in fee for her sole and separate use, 
without expressing more, will not enable her 
to dispose of it during the marriage, otherwise 
than under the 3 & 4 Wm. IV. c. 74, because, 
no power of disposition having been given to 
her, she can only dispose of it by the mode 
prescribed by the general law ; and if she omit 
to do so, her heir will take the estate. And 
she cannot make a will of such realty. 

In order to assure to the wife a full protec- • 
tion against marital influence, she herself should 
be incapacitated from aflecting her interest, or 
even anticipating it. 

Lord Langdale, the late Master of the Rolls, 
thus stated {Tullet v. Armstrong, 1 Beav, 1) 
the summary of this doctrine ; ‘ It appears to 
me, as the result of the authorities, and of the 


constant practice of conveyancers, which great 
and eminent judges have considered to be no 
mean evidence of the law : — 

(1) ‘ That property (whether real or per- 

sonal) given to a woman for her separate use, 
independent of any husband, may, under the 
authority of this court, be enjoyed by her 
during her coverture, as her separate estate, 
although the property originally, or at any 
subsequent period, became vested in her when 
discovert. * 

(2) ‘ That, in respect of such separate estate, 
she is, by this court, considered as a feme. sole, 
although covert. Her faculties as such, and 
the nature and extent of them, are to be col- 
lected from the terms in which the gift is made 
to her, and will be su|Iliported by this court for 
her protection.* 

(3) ‘ The words “ independent of a husband,” 
whether expressed or implied in the terms of 
the gift, mean no more than that this court will 
not permit the marital power of the husband to 
be used in contravention of the enjoyment of 
the property according to the terms [of the 
gift. 

(4) ‘ If the gift be made for her sole and 

separate use, without more, she has, during 
the coverture, an alienable estate independent 
of her husband. • 

(5) ‘ If the gift be made for her sole and 
separate use, without power to alienate, she 
has, during coverture, the present enjoyment 
of an unalienable estate, independent of her 
husband. 

(6) ‘ In either case she has, when discovert, 
a power of alienation ; the restraint is annexed 
to the separate estate only, and the separate 
estate has its existence only during coverture ; 
whilst the woman is discovert, the separate es- 
tate, whether modified by restraint or not, is 
suspended, and has no operation, though it is 
capable of arising upon the ha|i]peniiig of a 
marriage. 

‘The restriction cannot be considered dis- 
tinctly from the separate estate, of which it is 
only a modification ; to say that the restriction 
exists, is saying no more than •that the separate 
estate is so modified ; the donor in giving the 
woman, when married, some of the faculties 
of a feme sole, has withheld the power of 
alienation ; under the terms of the gift, and by 
the aid of equity, the woman is a fe?ne sole as 
to the present enjoyment of the property, but 
no further ; measuring her faculty by the terms 
of the gift, she is not a feme sole as to the dis- 
position of her property in anticipation 6f her 
intended provision. If there be no separate 
estate, there can be no such restrictiqii as that 
which is now under consideration. The sepa- 
rate estate may, and often does, exist without 
the restriction, but the restriction has no 
independent existence ; when found, it is a 
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modification of the separate estate, and insepar- 
able from it.’ 

Separate maintenance. If a husband and 
wife cannot agree so as to carry out the great 
purpose of their union — mutual love and re- 
spect, the contributing to the happiness of one 
another, and their solemn duty to their children, 
they should resolve to live apart. A deed of 
separation, containing the terms and reciprocal 
conditions upon which an actual and immediate 
separation is to be aiTanged and governed, will 
be valid, so far as relates to the trusts and 
covenants of the husband, and liis indemnity 
by the trustees for the wife; but if it only 
contemplate a contingent or future separation, 
it Avill be void, as obviously opposed to the 
policy of marriage, andf the sound well-being 
of the community. • 

The trustees usually covenant with the hus- 
band, to indemnify him against ai^y debts which 
the wife may incur during the separation, where- 
upon the husband covenants to provide a given 
maintenance for the wife, which will secure 
the deed from being upset by his creditors or 
subsequent purchasers for value, the trustees’ 
indemnity being a valuable and binding con- 
sideration validating the s(;ttlement. The ab- 
sence of this indemnity would render the deed 
void as against creditors and subsequent pur- 
chasers ; unless the consideration be the relin- 
quishment by the wife of her alimony, or the 
compromise of a suit by the wife, cither of 
which would be valuable and binding. 

A mere agreement for a separation will not 
be specifically enforced in equity, by a decree 
establishing it personally, whether the cove- 
nants be or be not binding on the husband and 
trustees ; for the effect of the decree would be 
to make them binding on the wife, and to per- 
mit married people to effect, at their pleasure, 
a partial dissolution of their solemn con- 
tract. 

If, after the separation, the husband and 
wife be reconciled, and live together agiiin, that 
circumstance will avoid and put an (tnddo the 
deed or agreement, and, consequently, deter- 
mine the separate allowance ; fo|: by cohabiting, 
the maintenance, which was merely accessory 
to the separation, must expire with it. 

Separation, the cessation of conjugal coha- 
bitation of man and wife. 

Separation of benefices, &c. See 1 & 2 
Viet. c. 106 ; 6 & 7 Viet. c. 37 ; 7 & 8 Viet. 
c. 94 ; and 19 & 20 Viet. c. 104. 

Separatists, seceders from the church. 
They, like Quakers, solemnly affirm, instead 
of teking the usual oath, before they give 
evidenc^. See Quakers for the statutes. 

Sepana, several or severed and divided 
fro n other ground.— A. Antiq. 336. 

Sepoy, or Sipoy £fr. sip. Hind., a bow and 
arrow], an Indian native soldier. 


Septennial elections. Our parliament must 
expire or die a natural death at the end of 
every seventh year, if not previously dis- 
solved by the royal prerogative. — 1 Geo. I. 
St. 2, c. 38. 

Septuagesima, the third Sunday before 
Quadragesima Sunday in Lent, being about 
the 70th day before: Easter. 

Septum, an enclosure ; any place paled in. 

Sepultura, an offering to the priest, for the 
burial of a dead body, 

Sequamur vestigia patmm nostrorum. — Jenh. 
Cent. — (Let us follow the footsteps of our 
fathers.) 

Sequatur sub sue periculo, a writ that lay 
against one where a summons ad ivarrantizan- 
dum was awarded against one, and the sheriff 
returned tliat he had nothing whereby he might 
be summoned ; then issued an alias and a 
pluries, and if he came not in on the pluries^ 
this writ issued. — 0. N. B. 163. 

Sequela causse, the process and depending 
issue of a cause lor trial. 

Sequela curiae, suit of court. 

Sequela molendina. See Secta ad mo- 

LENDINUM. 

Sequela villanorum, the family retinue and 
appurtenances to the goods and chattels of 
villeins, which were at the absolute disposjd 
of the lord. — Parocli. Antiq. 21G. 

Sequels, small allowances of meal, or manu- 
factured victual made to the servants at a 
mill where corn was ground, by tenure in 
Scotland, for their work. See Thihlaoe. 

Sequendum et prosequendum, to follow 
and prosecute a cause. 

Sequester, to renounce ; to set aside from 
the use of the ownei’s to that of others. 

Sequestrari facias. Writ of a process of 
execution issued against a beneficed clerk, 
confmanding the bishop to enter into the 
rectory and parish church, and to take and 
sequester the same, and hold them until, of 
the rents, tithes, and profits thereof, and of 
the other ecclesiastical goods of the defendant, 
he have levied the plaintilTs debt. It is in 
the nature of a levavi faeias. — 2 Chit. Areh. 
Prae. by Pren. 1273. 

Sequestrari facias de bonis ecclesiasticis, 

a writ issued out of Chancery, and directed to 
the bishop of the diocese in which the rectory 
or vicarage of a beneficed clerk is situate, 
commanding him to enter into the benefice 
and sequester, and hold the same until he 
shall of the rents, tithes, &c., and other 
ecclesiastical goods belonging to the said rec- 
tory or vicarage, have levied a sum of money 
which the l^neficed clerk has been ordered 
by the court to pay. Before this writ can be 
issued, it is necessary that the person to whom 
such money has been ordered to be paid 
should have sued out^a writ oi fieri faeias or of 
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elegity and that the sheriff should have returned 
that the person against whom such writ issued 
is a beneficed clerk, and has no goods or 
chattels in his bailiwick, and that immediately 
after such return the said writ with such 
return shall have been filed as of record. — 
Consol. Ord. 1860, xxix., r. 11. 

Sequestratio, the separating or setting aside 
of a thing in controversy, from the possession 
of both the parties tliat contend for it ; it is 
twofold, voluntary, done by consent of all 
parties, and necessary^ when a judge orders 
' it. — Civ. Law. 

Sequestration in Chancery, a prerogative 
process addressed to certain commissioneis, 
empowering them to enter upon the real 
estates, and sequester the rents thereof, as 
also upon the goods, chattels, and personal 
estate of a person in contempt for disobedience 
of a decree or order, and keep the siime until 
the defendant shall clear his contempt. It has 
no return, and is granted as of course upon a 
return of non est inventus by the serjeant-at- 
arms, or by a sheriff on an attachment. — 
Consol. Ord. 1860, xxix., r. 3; 1 Eq. liep. 261. 

As agfiinst peers, members of Parliament, 
and corporations, the sequestration is nisi only 
in the first instance. 

The sequestrators arc officers of the court, 
and as such are amenable thereto, and are to 
act from time to time in the execution of their 
office as the court shall direct ; they are to 
account for what comes to their hands, and 
are to bring the money into court as ordered, 
to be jHit out at interest or otherwise, as shall 
be found necessary ; this money is not usually 
j)aid to the plaintiff, but remains in court until 
the defendant has appeared or answered and 
cleared his contempt, and (then whatever has 
been seized shall be accounted for and paid 
over to him ; the court, however, having the 
whole under their power, may do therein as 
they please, and as shall be most agreeable 
to the justice and equity of the case.-— /Swi. 
Ch. Pr. 121. 

Sequestration of a benefice. See Seques- 

TRARI FACIAS. 

Sequestro babendo, a judicial writ for the 
discharging a sequestration of the profits of a 
church benefice, gi-anted by the bishop at the 
sovereign’s command, thereby to compel the 
parson to appear at the suit of another ; "^^n 
his appearance, the parson may have this writ 
for the release of the sequestration. — Peg, 
Judic.Z^. 

Sequi debet potentia justitiam non prcecedere, 
2 Inst. 454. — (Power should follow justice, 
not precede it.) 

Serfi the slave of feudalism. 

Seriatim [Lat.] (severally). 

Sexjeant, or Sexjeants [fir. serviens^ Lat.], 
used in several senses ; — 


SEQ— SEE 

(1) Serj cants- aUlaw^ or of the coif (ser^ 
vientes ad legem\ otherwise willed serjeunts 
counter, the highest degree in the common 
Jaw, as doctors in the civil law ; but, according 
to Spelman, a doctor of law is superior to a 
Serjeant, for the very name of a doctor is 
magisterial, but that of a serjeant is only 
ministerial. Serjeants-at-Iaw are made by 
the Queen’s writ, addressed unto such as are 
called, commanding them to take upon them 
that degree by a certain day. — Forlescne^ 
c. 50; 3 Cro. I.\ Dyer^ 72; 2 Inst. 213. 
See Precedence. 

The monopoly enjoyed by the serjeants in 
the Court of Common l*leas, during term time, 
lias been abolished, and the court thrown open 
to the bar generally. — 0 & 10 Viet. c. 54. 
See Preaudience. 

(2) Serjeants-at-armSj officers attending the 
sovereign’s person to arrest individuals of dis- 
tinction ofFcdding, and give attendance on the 
Lord High Steward of England, sitting in 
judgment on any traitor, &c. Two of thdie, 
by the royal permission, attend on the two 
Houses of Parliament, and each has a deputy ; 
the office of him in the House of Commons is 
the keeping of the doors, and the execution of 
such commands, touching the apjirehension 
and taking into custody of any offender, as 
that House shall enjoin him. Another of them 
attends in the Court of Chancery, and one on 
the Lord Treasurer of England ; also, one upon 
the Lord Mayor of London on extraordinary 
solemnities, &c. They are in the old books 
called virgatorieSy because they cari-ied silver 
rods gilded, as they now do maces, before the 
sovereign. — Eleta, 1. 2, c. xxxviii. 

(3) iSerjeants of the household arc officers 
who execute several functions within the rbyal 
household. — 33 Hen. VIII. c. 12. 

(4) The common serjeanty a judicial officer 
in the city of London, who attends the Lord 
Mayor and Court of Aldermen on court days, 
and is in council with them on all occasions 
withjn or without the precincts or liberties of 
the city. 

(5) Inferior serjeantSy such as serjeants of 
the mace in corporations, officers of the county ; 
and there are serjeants of manors, of the 
police, &c. 

Serjeantia idem est quod servitium. — Co. Lilt, 
105. — (Serjeanty is the same as service.) 

Sexjeants’ Inn, called formerly Faryndon 
InUy Chancery Lane, a law-society. There is 
one in Fleet Street, but it is not a law-society. 

Serjeanty, or Sergeanty, or Seargeanty, a 
service anciently due to the Crown for lands 
held of it, and which could not be due to 
any other lord. It was divided into grand 
and petit. See Tenure. 

Sermo index animi, — 5 Co, 118.— (Speech 
is an index of the mind.) 
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Sermo relatufi ad personam intelligi dehet de 
conditione personce. — 4 Co. 1C. — (A speech re- 
lating to the person is to be understood as 
relating to his condition.) 

Sermones semper acdpiendi sunt secundum 
suhjectam materiam^ et conditioneni personarum. 

4 Co. 14.— -(Discourses are to be understood 
according to their subject-matter, and the con- 
dition of the persons.) 

Senrage, when a tenant, besides payment of 
a certain rent, finds one or ‘more workmen for 
his lord’s service. King John brought the 
Crown of England in servage to the see of 
Rome. — 2 Inst. 174 ; 1 Ric. IT. c. 6. 

Servants. Sec Master and Servant. 

Servi, bondmen or servile tenants. 

They were of four sorts : (1) Such as sold 
themselves for a livelihood. (2) Debtors sold 
because they were unable to pay their debts. 
(3) Captives in war, retained an^ employed as 
perfect slaves. (4) Nativi^ bom servants, as 
such, solely belonged to the lord. There were 
aRo said to be servi testimentales^ those which 
were afterwards called covenant-servants. — 
Cowel. 

Servi redemptione [Lat.], criminal slaves 
in the time of lien. I. — 1 Kemble's Saxons^ 
197 (1849). 

Service [fr. servStium, Lat.], that duty which 
a tenant, by reason of his estate, owes to his 
lord. There are many divisions of this duty in 
our ancient law books, as into personal and real, ' 
whicli is either urbane or mstic, free and base, 
continual or annual, casujil and accidental, in- 
trinsic and extrinsic, certain and uncertain, 
&c. See Tenure. Also, the formal mode of 
bringing a writ or other jjroccss, or a notice in 
a suit, to tlie knowledge of the person affected 
by it. 

Service in the Army. The 18 & 19 Viet, 
c. 4, having enacted that for three years .after 
its passing any person might be enlisted to 
serve her Majesty as a soldier for any term 
not exceeding ten years in the infantry, or 
twelve years in the cavalry or artillery, or 
other ordnance corps, as might be autliorizcd 
by any order fcr orders of her Majesty in 
council in that behalf; the 21 & 22 Viet. c. 5.5, 
continues such Act in force ‘ as if six years 
after the passing of the siiid Act had been 
mentioned therein, instead of three years, 
and shall be deemed and taken to have had . 
effect accordingly, to all intents and pur- 
poses, as if this Act had actually passed 
before the expiration of the said term of . 
three years.* 

Service of an heir. By the law of Scotland, 
before an heir can regularly acquire a right to 
the ancestor’s estate, he ought to be served 
heir, which is one of the old forms of the law 
of ^'otland, proceeding upon a writ, and in- 
cluding in it the decision of a jury, fixing the 


right and character of the heir to the estate of 
the ancestor. 

Service secular, worldly service, as con- 
trasted with spiritual or ecclesiastical. 

Servientibus, certain writs touching ser- 
vants and their masters violating the statutes 
made against their abuses. — Reg. Orig. 189. 

Servient tenement, an estate in respect of 
which a service is owing, as the dominant 
tenement is that to which the service is due. 

Servile est expilationis crimen ; sola inno- 
centia libera. — 2 Inst. 573. — (The crime of 
theft is slavish ; innocence alone is free.) 

Serving foreign states, an offence against 
the government, as being a breach of a sub- 
ject’s allegiance. — 3 Jac. I. c. 4, s. 18; 59 
Geo. III. c. 09. 

Servitia personalia sequuntur personam. — 2 
Inst. ^7 A. — (Personal services follow the person .) 

Servitinm feodale et prssdiale, a personal 
service, but due only by rea.son of lands which 
were held in fee. — Bract. 1. 2, c. xvi. 

Servitinm forinsecnm, a service which did 
not belong to the chief lord, but to the king. — 
Mon. Ang. ii. 48. 

Servitinm^ in lege A nglice^ regidariter accipitur 
pro servitio quod per ienentes dominis suis de- 
betur ratione feodi sui. — Co. Litt. 05. — (Ser- 
vice, by the law of England, means the service 
which is due from the tenants to the lords, by 
reason of their fees.) 

Servitinm intrinseenm, that service which 
was due to the chief lord ^filone from his 
tenants within his manor. — Fleta, 1. 3. 

Servitinm libemm, a service to be done by 
feudatory tenants, wlio were called liberi ho7?iineSj 
and distinguished from vasstils, as was their 
service ; for they were not bound to any of 
the b.'ise services of ploughing the lord’s hand, 
&c. but were to find a man and horse, or 
go with the lord into the army, or to attend 
his court, &c. It was called also servitinm 
libenun aimiorum. 

Servitinm reg^e, royal service, or the pre- 
rogatives that, within a royal manor, belonged 
to the lord of it; which were generally reckoned 
to be the following — viz. power of judicature 
in matters of property, and of life and death 
in felonies and murders; right to waifs and 
estrays ; minting of money ; assize of bread 
and beer, and weights and measures. — Parocli. 
Anuiq. 60. 

Servi testimentales, covenant-servants 

Servitiis acqnietan^, a judicial writ for a 
man distrained for services to one, when he 
owes and performs them to another, lor the 
acquittal of such services. — Reg. Judic. 27. 

Servitor, a serving man ; particularly ap- 
plied to students at Oxford, upon the founda- 
tion, who are similar to sizars at Cambridge. 

Servitors of bills, servants or messengers 
of the marshal of the Queen’s Bench, who 
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were sent abroad with writs, &c. to summon 
•persons to that court. — 2 Hen. 1 V. c. 23. 

Servitudes, burdens affecting property and 
rights in Scotland; nearly resembling ease* 
ments in England. 

In the civil law certain portions or frag- 
ments of the right of ownership separated from 
the rest, and enjoyed by persons other than the 
owner of the thing itself. As to its various 
kinds, see Sand. Just. 206. 

Servitus est constitutio jure gentium,, qud quis 
domino alieno contra naturam suhjicitur. — Co, 
JJtt. IIG. — (Slavery is an institution by the law 
of nations, by which a man is subjected to a 
foreign master, contrary to nature.) 

Sess, or Assess, rate, tax. 

Session, Court of, in Scotland, the supreme 
civil court of Scotland, instituted a.d. 1532, 
and formerly consisting of fifteen judges — that 
number being reduced, in 1830, by 11 Geo. IV. 
Jind 1 Wm. IV. c. 69, s. 20, to thirteen ; viz. 
the Lord President, the Lord Justice-Clerk, and 
eleven ordinary lords. This court is required, 
by 48 Gcq. 111. c. 151, to sit in two divisions; 
the Lord President, with three ordinary lords, 
form the first division ; and the Lord Justice- 
Clerk and three other ordinary lords, form the 
second division. There are five permanent 
Lords Ordinary, not attached exclusively to 
either division, but e<]ually to both, the last 
appointed of whom ofliciates in the bills, i. o. 
petitions to the court during session, and per- 
forms the other duties of junior Lord Ordinary ; 
the four other lords performing, in weekly 
rotation, the duties of ordinary in the Outer 
House. The chambers of the Parliament 
House, in which the first and second divisions 
of the Court of Session hold their sittings, are 
called the Inner House : that in which the 
Lords Ordinary sit, as single judges, to hear 
motions and causes, is called the Outer House, 
wdiich is the great hall of the Parliament 
House. The nomination and aj)pointment of 
the judges is in the Crown. No one can be 
appointed who has not served as an advocate 
or principal clerk of session for five years, or a 
writer to the signet for ten years. — See 
Justiciary, High Court of. 

Session, Great, of Wales, a court which 
was abolished by 1 Wm. IV. c. 70 ; the pro- 
ceedings now issue out of the courts at 
Westminster, and two of the judges of the 
superior courts hold the circuits in Wales and 
Cheshire, as in other English coimties. 

Session of Parliament) the sittings of the 
Houses of Lords and Common, which are con- 
tinued, day by day, by adjoifflhiment, until the 
parliament is prorogued or dissolved. 

Sessional divisions of counties. See 9 
Geo. IV. c. 43 ; 10 Geo. IV. c. 46 ; 6 7 

Wm. IV. c. 12 ; and 22 & 23 Viet. c. 65. 
Sessions^ a sitting or general congregation 


of justices of the county in court upon their 
commission, as the sessions of oyer and terminer, 
gaol-delivery, &c. 

Sessions of the Peace) sittings of justices 
of the peace for the execution of those powers 
which are confided to them by their commis- 
sion, or by charter, and by numerous statutes. 
They are of four descriptions 
I. Petty Sessions. 

Every meeting of two or more justices in tho 
same place, for the fexccution of some power 
vested in them by law, whether had on their 
own mere motion, or on the requisition of any 
party entitled to require their attendance in 
discharge of some duty, is a petty or petit 
session. The occasions for holding petty 
sessions are very numerous ; among the most 
important of which is the bailing persons 
accused of felony, which may be done after a 
full hearing of ^evidence on both sides, where 
the presumj)tioq of guilt shall either be weak 
in itself, or weakened by the proofs adduced 
on behalf of tho prisoner. 

As to the right of the public to attend petty 
sessions, it is settled, that in cases of pre- 
Ihninary inquiry, as where magistrates sit to 
determine whether they shall bail or commit a 
party accused of felony or misdemeanor, no 
j)erson, as one of the public, ,can claim, as of 
right, to be present. The 6 & 7 Wm. IV. 
c. 114, allowing coun.sel to address the jury 
f<5r prisoners at their trial, does not alter the 
law ill this lespect. But •when magistrates 
sit to adjudicate as upon a proceeding for a 
penalty, the place in which they sit is an open 
court of justice, to which all persons have 
a right of access, and from which no one may 
be lawfully removed, so long as he conducts 
himself with propriety. • 

H. Special Sessions. 

A special session is a sitting of two or more 
justices, holden, not of their own mere motion 
and private agreement, but on a particular 
occasion for the execution of some given branch 
of their, authority, after reasonable notice to 
all the other magistrates of the hundred or 
other division of the county, • city, &c. for 
which it is convened and holden, has been 
served personally or by post, subject to 7 <& 8 
Viet. c. 33. 

There are several special sessions required 
by law to be holden at particular periods ; as 
for appointing overseers of the poor, by 43^ 
Eliz. c. 2, and 54 Geo. III. c. 91, on the 25th 
March, or within fourteen days after ; and for 
licensing ale-houses and victualling-house^, 
sell exciseable liquors by retail, to be drunk or 
consumed on the premises, on some day be<^ 
tween 20th August and 14th Septemb^ in« 
elusive, except in Surrey and Middlesex, where 
the meetings must be held within the first tto 
days of March ; and for appointing the ^ya 
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of holding not less than eight, nor more than 
twelve, special sessions in the year, for ex- 
ecuting the purposes of the Highway Act, 
which, by 5 & 6 Win. IV. c. 50, s. 45, are to 
be so appointed at a special sessions to be held 
within fourteen days alter every 20th March. 
Also, justices acting in every petty sessions 
division shall, four times at least in every year, 
hold a special sessions to hear apiieals against 
poor-rates, giving at least twenty-eight days’ 
notice before the holdingtof the same, in pur- 
suance of G & 7 Wm. IV. c. 96, s. 6, and by 
6 & 6 Viet. c. 109, for increasing security of 
persons and property, the justices of peace of 
every county in England shall, on some day 
after 24 th March and before 9th April, in each 
year, hold a special petty session of the peace 
in their several divisions, for the appointment 
of parochial constables ; of which session due 
notice shall be given to every justice usually 
acting in that division. * 

III. General Sessions. * 

A general sessions of the peace is a court of 
record holden before two cr more justices, 
whereof one is of the quorum.^ for execution of 
the general authority given to justices by the 
commission of the peace and certaih Acts of 
Parliament. The only descri 2 :)tion of general 
sessions which is now usually holden is the 
court of General Quarter Sessions ; biit in the 
county of Middl(isc*x, besides the four quarter 
sessions, four general sessions are held in tire 
intervals, and original intermediate sessions 
occasionally take place. A general session 
may be called by any two justices within the 
jurisdiction, one being of the quorum, or by 
the custos rotulormn, and one justice ; but not 
by one justice, or by the custos rotulonim 
alone. I'he presance of two justices is neces- 
sary to its being held or even adjourned so as 
to hold it legally at another time. 

IV. General Quarter Sessions. 

They are that species of general sessions 
which is lield under authority of the commis- 
sion of the jieace by two or more justipes (one 
being of the quorum), at sojjjne place within the 
county, fixed by their precept, once in every 
quarter of the year, as dire'eted by various 
statutes. It is a court of oyer and terminer, 
and a court of record, and not a court of 
inferior jurisdiction. By 11 Geo. IV. and 
1 Wm. iV. c. 70, 8. 25, it was enacted, * that 
in the year of our Lord 1831, and afterwards, 
the justices of' the peace in every county, 
riding, or division, for which general quartep 
sessions of the peace by law ought to be held, 
shall hold their general quarter sessions of the 
peace in the first week after the 11th day of 
October ; in the first week after the 28th day of 
December ; in the first week after the Slat day 
of March; and in the first week after the 24th 
day of June ; and that all acts, matters, and 


things done, performed, and transacted at 
the times appointed by this Act for the hold-, 
ing of the general quarter sessions of the peace, 
shall be as valid and binding to all intents and 
purposes as if the same had been done, per- 
formed, and transacted at general quarter 
sessions of the f)eacc, holden at the times by 
law limited for the holding thereof before the 
passing of this Act.’ This statute is merely 
directory, for quarter sessions of the peace 
would be good though held at other times 
than those specified. But because in some 
counties of England and Wales, the time 
usually fixed for holding the spring assizes in- 
terferes with the due holding of the sessions, 
appointed to be holden in the first week after 
the 31st of March, the 4 & 5 Wm. IV. c. 47, 
enacts that in every county, riding, or division, 
it shall be lawful for the justices assembled in 
their general quarter sessions, in the •week next 
after the 28th day of December, in every year, 
to name, if they shall see occasion so to do, 
two justices of the peace, who shall be em- 
powered, as soon as may be after the time for 
holding the spring assizes shall be a’ppointed, 
to fix the day for holding the next general 
quarter sessions of the j^eace for such county, 
&c. so as such time may not be earlier than the 
7th March, nor later than 22nd A{)ril ; and to 
give notice of the day so fixed by advertise- 
ment in such newspaper as sh.'ill be directed by 
the justices so assembled; and in every such 
case the gcner.al quarter sessions, held on the 
day so fixed and notified, shall be, valid, and it 
shall not be necessary to hold any sessions of 
the peace for such county, &;c. in the next 
week after the SIst day of March, anything in 
11 Geo. IV. and 1 Wm. IV. c. 70, to the con- 
trary notwithstanding. Provided, that in every 
county, where no other day shall be fixed under 
this Act, the justices shall hold their general 
quarter sessions of the peace in the week next 
after the 31st March, as required by 11 
Geo. IV. and 1 Wm. IV. c. 70. 

The time for holding quarter sessions in 
boroughs is provided for by 5 & 6 Wm, IV. 
c. 76. 

There arc held in London and Middlesex at 
least eight sessions in every year, four of them 
held as quarter sessions, at joeriods as nearly 
corresponding to the quarterly periods directed 
by the statutes as may be, though not exactly, 
and the other four as original general sessions 
in the intermediate spaces of time. Both have 
the same jurisdiction, for trial of indictments, 
except in cases where, by statute, the quarter 
sessions have th#power given in terms exclu- 
sively to them. Besides which the justices in 
Middlesex act at their sessions in a commission 
of oyer and terminer, which exists in that 
county, and gives them additional powers, 
subject, however, to s. 17 of 4 & 5 Wm. IV. 
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c, 36 (the Central Criminal Court Act), and 
<5 & 6 Viet. c. 38. 

The sessions for Middlesex are held ad- 
journment within Westminster, with like juris- 
diction as the Westminster sessions, which have 
ceased to be holden, had. See 7 & 8 Viet. c. 71, 
s. 11, and see 22 & 23 Viet. c. 4, the fourth 
section of which enacts, that every general 
sessions for Middlesex sliall have the j/bwers, 
&c. of a general qutarter sessions of that county. 

The jurisdiction of the court of quarter 
sessions is criminal and civil, and arises from 
the commission of the peace itself, as settled 
under 18 Kdw. III. c. 2, and 34 Edw. III. c. 1. 

By 5 & 6 Viet. c. 38, intituled, ‘ An Act to 
define the jurisdiction of Justices in General 
and Quarter Sessions of the peace,’ reciting that 
it is expedient that the powers of justices in 
general and quarter sessions of the peace, with re- 
spect to the trial of olFences, be better defined, it 
is enacted, that after the passing of this Act, 
neither the justices of the peace acting in and 
for any county, riding, division, or liberty, nor 
the recorder of any borough, shall at any 
sessions of the peace, or at any adjournment 
thereof, try any person or persons for any 

Treason, murder, or capital felony, or for any 

Felony which, when committed by a person 
not previously convicted of felony, is punish- 
able by transportation beyond the seas for life, 
or for any of the following oft cnees (that is 
to say) : 

(1) Misprision of treason. 

(2) Oftenccs against the Queen’s title, pre- 
rogative, person, or government, or against 
either House of Parliament. 

(3) OflTences subject to the penalties of pree^ 
munire. 

(4) Blasphemy and ofiTcnces against religion. 

(5) Administering or taking unlawful oaths. 

(6) Perjury and subornation of peijury. 

(7) Making or suborning any other person 
to ^ake a false oath, affirmation, or declaration, 
punishable as perjury or as a misdemeanor. 

(8) Forgery. 

(9) Unla^vfully and maliciously setting lire 
to crops of com, gi*ain or pulse, or to any part 
of a wood, coppice, or plantation of trees, or to 
any heath, gorse, furze, or fern. 

(10) Bigamy, and oflences against the laws 
relating to marriage. 

(11) Abduction of women and girls. 

(12) Endeavouring to conceal the birth of a 
child. 

(13) Oftences against any provision of the 
laws relating to bankrupts and insolvents. 

(14) Composing, printing, or publishing 
blasphemous, seditious, or defamatory libels. 

(15) Bribery. 

(16) Unlawful combinations and conspira- 
cies, except conspiracies and combinations to 
commit any ofteuce which such justices or re** 


corder respectively have or has jurisdiction to 
try when committed by one person. 

(17) Stealing or fraudulently taking or in- 
juring or destroying records or documents be- 
longing to any court of law or equity, or 
relating to any proceedings therein. 

(18) Stealing or fraudulently destroying or 
concealing wills or testamentary papers, or any 
document or written instrument being or con- 
taining evidence of the title to any real estate, 
or any interest in fends, tenements, or here- 
ditaments. 

Provided always, that nothing herein shall 
be construed to give authority to the justices 
of the peace acting in and for the cities of 
London and Westminster, the liberty of the 
Tower of London, and the counties of Middle- 
sex, Essex, Kent, and Surrey, to tiy any per*- 
son or persons for any offence committed or 
alleged to be committed within the jurisdiction 
of the Central* Criminal Court, which such 
justices are resirained from trying under the 
4 & 5 Wm. IV. c. 36, s. 17. 

Subject to the above restrictions, it seems to 
be clear that where an offence is created, and 
declared a misdemeanor by a statute passed 
since the institution of the office of a justice of 
the peace, it may be tried by a court of quarter 
sessions, unless there is some special direction 
that it shall be heard and determined by another 
court, and, therefore, with the exceptions above 
St;ated, the quarter sessions have power to try 
all indictable offences, whether offences at the 
common law or created by statute. See 4 & 5 
Viet, c, 56 ; 9 & 10 Viet. c. 25 ; and 20 & 21 
Viet. c. 54, s. 16. 

The 9 Geo. IV. c. 69, prohibited courts of 
general quarter sessions from trying the offbnee 
of pursuing game by night, when committed 
by three or more persons ; and 9 & 10 Viet, 
c. 25, also prohibited them from trying offences 
made punishable by that Act, such offences 
being principally malicious injuries to property. 
But by the 24 & 25 Viet. c. 9, the latter Act is 
repealed and the Malicious Injuries to Pro- 
perty Act 1861 (2^ & 25 Viet. c. 97), contains 
no such prohibitoiy clause. By 24 & 25 Viet, 
c. 96, s. 87, the^ are prohibited from trying 
misdemeanors against the twelve preceding sec- 
tions of the Act, viz. frauds by agents, trustees, 
bankers, factors, &c. 

Many other matters have been also rendered 
cognizable by quarter sessions as a court of 
appeal, pursuant to various statutes. The prini- 
,cipal of them relate to friendly societies, ap- 
pointing inspectors of weights and measures, 
district surveyors of highways, and licehsing 
and conduct of publicans, the settlement and 
maintenance of the poor, the accounts of over- 
seers and surveyors of the highways, bastardy, 
vagrancy, &c. Convictions and orders of magis- 
trates are also often made the. subject of appeal 
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to the quarter sessions, and several statutes, e. g. 
the Highway Act and Local Acts relating to 
Canals, &c. have empowered sherifls to summon 
juries to be empanelled at the quarter sessions 
for trial of various questions respecting stopping 
or diverting roads, compensation for damages 
by widening roads, taking water from mills, 
&c. The sessions have power to try minor 
offences against the game laws. — Dick. Quar. 
Sess. c. i. 

Set-off, any counterbalaeice or counterclaim. 

The subject of a set-off is a cross debt or 
claim, on which a separate action might be 
sustained, due to the party defendant from the 
party plaintiff. It is a defence created by sta- 
tute, and has no existence at common law. It 
can only be pleaded in respect of mutual debts 
of a certain and definite character, and docs 
not apply to a claim founded in damages, or in 
the nature of a penalty. The debt must be 
due in the same right and bet^*vecn the siirae 
parties. It must not be a mer^ equitable de- 
mand. 

A defendant cannot now a\ail himself of a 
notice of set-off, for it must be pleaded, and a 
particular thereof should be delivered with the 
plea. Where a defendant has pleaded a set-off, 
but does not appear at the trial to give evidence 
of it, the plaintiff may either take a verdict for 
the whole sum he proves to be due to him, sub- 
ject to be reduced to the sum really due on a 
balance of accounts, if the defendant will after*- 
wards undertake not to sue for the set-off, or 
he may tfike a verdict for the smaller sum, 
deducting the amount of the set off really due, 
with the special endorsement on the postea, as 
u foundation for the court to order a stay of 
proceeding, if an action should be brought for 
the amount of the set-off. 

Where there are cross-judgments in the same 
or different actions, in the same or different 
courts, between parties substantially the same, 
the one may be set off against the other, and so 
may costs, monies, &c. — Sior^ on Contracts^ 
427 ; 1 Chit. Arch. Prac. by Pren. 711—714 ; 
1 Selw. N. P. 166. ^ 

Sets of exc!|^aiige. It is common, and the 
practice has prevailed from a V'ery early period, 
for the drawer to draw and deliver to the payee 
several parts, commonly called a set, of the 
same bill of exchange, any one part of which 
set being paid, the others are to be void. This 
is done in order to obviate delays and incon- 
veniences which might otherwise arise from the 
loss or mislaying or miscarriage of the bill,, 
and also to enable the holder to transmit the 
same by different conveyances to the drawee, 
so as to ensure the most prompt and speedy 
presentment for acceptance and payment. The 
general usage in England and America is for 
the drawer to deliver a set of three parts of 
to payee oir holder. 


Where a set consisting of several parts is 
given, each part ought to contain a condition 
that it shall be payable only so long as all the 
others remain unpaid. — Story^s Bills of Ex- 
change, 83. 

Sett, a lease of a mine or minerals ; also, an 
action . — Belts Law Diet. 

Setting spring guns, &c. It is enacted 
by 24* & 25 Viet. c. 100, s. 31, that who- 
soever shall set or place, or cause to be set or 
placed, any spring-gun, man-trap, or other 
engine calculated to destroy human life, or 
inflict grievous bodily harm upon a trespasser, 
or other person coming in confcict therewith, 
shall be guilty of a misdemeanor. But this 
enactment does not extend to gins or traps, 
such as are usually set with the intent of de- 
stroying vermin, or to spring-guns and other 
engines set in a dwelling-house for the pro- 
tection thereof, from sunset to sunrise. 

Settled estates. Sec Leases and sales of 

SETTLED ESTATES. 

Settlement, the act of giving possession by 
legal sjinction ; a jointure granted to a wife ; a 
family arrangement of property (Sec Pko- 
TECTOR OF THE SETTLEMENT). The obligation of 
a person on becoming a pauper to remain in a 
particular parish to which is attached a riglit 
to be maintained by that parish. See Poor 
Laws. — Steer s Parish Laws. 

Settlement, Act of, a name given to the 
statute 12 & 13 Wm. III. c. 2, by which the 
Crown was limited to her present Majesty’s 
house, being Protestants ; and various pro- 
visions were made for better securing our 
religion, laws, and liberties, which the statute 
declares to be the birthright of the people of 
England, according to the ancient doctrine of 
the common law. 

Settling day, the day before the account- 
day in the share-market, when the names of 
the persons for whom brokers have bought 
shares are furnished, and continuances effected. 

Several action, a particular single action. 
Several counts. Where a plaintiff has 
several distinct causes of action, he is allowed 
to pursue them cumulatively in the same ac- 
tion, subject to certain rules which the law 
prescribes as to joining such demands only as 
are of similar quality or character. Thus, he 
may join a claim of debt on bond with a claim 
of debt on simple contract, and pursue his 
remedy for both by the same action of debt. 
So if several distinct trespasses have been 
committed, these may all form the subject of 
one declaration in. trespass. Different causes 
of action, of whatever kind, may be joined, 
except in actions of replevin and ejectments, 
by C. L. P. A. 1852, s. 41. Such different 
claims or complaints, when capable of being 
joined, constitute different parte or sections of 
the declaration, and are known in pleading by 
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. the description of several counts. — Step, Plead, 
302 ; 1 Chit. Arch, Prac. hy Pren. 233. 

Several covenant) a covenant by two or 
more separately. 

Several fishery, a right to fish derived from 
the owner of the soil. 

It is a question, however, whether a person, 
can have a several fishery without being*owner 
of the soil. From the case of Seymour v. Lord 
Courtenay ^ 5 Burr. 2816, we learn that a right 
of several fishery docs not .necessarily imply an 
exclusive right, but may exist where no other 
person has a co-extensive right in the subject 
claimed. — 2 Selw. N. P. 824. See Fishery. 

Several inheritance, an inheritance con- 
veyed so as to descend to two persons severally, 
by moieties, &c. 

Several tail, where land is entailed on two 
separately. 

Several tenancy [t.enur<Pseparalis, Lat.], a 
tenancy which is separate, and not held jointly 
with another. 

Several pleas. The rule against duplicity 
does not prevent a defendant from giving dis- 
tinct answers to diflerent claims or complaints 
on the part of the plaintiff ; nor is the defend- 
ant, in pleading different pleas to different 
parts of the declaration, confined to pleas of the 
sjime kind. But several pleas, avowries, or 
cognizances, arc not allowed, unless a distinct 
ground of answer or defence is intended to be 
established in respect of each. — 1 Chit. Arch, 
Prac. by Pren. 275. 

Severalty, Estates in. He who holds lands or 
tenements in severalty, or is sole tenant thereof, 
is he that holds them in his own right only, 
without any other person being joined or con- 
nected with him, in point of interest, during 
his estate therein. — 2 Bl. Coin. 179. 

Severance, the separating or severing of two 
or more persons or things. 

Seward, or Seaward, one who guaixls the 
sea-coast ; evstos niaris. 

Sewer, a trench or channel through which 
water flows. 

The court of commissioners of sewers is a 
restricted one ; it is a temporary tribunal, 
erected by virtue of a commission imder the 
Great Seal, which formerly used to be granted 
pro re natd at the pleasure of the Crown, but 
now at the discretion and nomination of the 
Lord Chancellor, Lord Treasurer, and Chief 
Justices, pursuant to the Statute of Sewers, 
23 Hen. VIII. c. 5, Their jurisdiction is to 
overlook the repairs of the banks and walls of 
the sea-coast and navigable rivers; or, with 
consent of a certain proportion of the owners 
and occupiers, to make new ones; and to cleanse 
such rivei’s, and the streams communicating 
therewith, and is confined to such county or 
particular district as the commissipn shall ex- 
pressly name. The commissioners are a court 


of record, and may fine and imprison for con-* 
tempt; and in the execution of their duty 
may proceed by jury, or upon their o^^m view, 
and may make any order for the removal of any 
annoyances, or the safeguard and conservation 
of the sewers within their commission, either 
according to the laws and customs of Romney 
Marsh, or otherwise, at their own discretion. 
They may also assess such rates or scots upon 
the owners of land within their district as they 
shall judge necessary; and if any person refuse 
to pay them, tlie commissioners may levy the 
same by distress of his goods and chattels, or 
they may, by 23 Hen. VIII. c. 5, sell his free- 
hold land, and by 7 Anne, c. 10, his copyhold 
also, in order to pay such scots and assessments. 
By 4 & 5 Viet. c. 45, they are also empowered, 
for the purposes of defraying such expenses 
incident to the commission as in the Act par- 
ticularised, to fcix in the gross in each parish 
such lands as afe within the jurisdiction, but so 
that such lands shall contribute thereto in pro- 
portion to the benefit received as compared 
with the lands of the other parishes ; which tax 
shall be denominated the General Sewers- Tax, 
and be recoverable by distress and sale. They 
arc subject to the discretionary consideration 
of the Court of Queen’s Bench. See 12 & 13 
Viet. c. 50. 

By the Land Drainage Act, 1861 (24 & 25 
Viet. c. 133), relating to the drainage of land 
for agricultural purposes, Her Majesty is em- 
powered, upon the recommendation of the 
Inclosure Commissioners, to direct commissions 
of sewers into all parts of England, and to give 
them jurisdiction over such areas as, having 
regard to the facilities for draining, may be 
thought most expedient, and the powers of the 
commissioners are to extend to the construc- 
tion of new as well as to the maintenance and 
imj)rovemcnt of old works. The Act includes 
all commissions of sewers granted by the Crown 
for the time being in force, whether granted 
previously to the Act or not, but does not ex- 
tend to the metroQplis. It also provides for tho 
constitution of elective drainage districts, and 
for the appointiftent of boards in such districts 
with the same powers as commissioners of 
sewers. See 3 Step. Com. 461. As to Metro- 
politan Sewers, see 18 & 19 Viet. cc. 30, 120 ; 
21 & 22 Viet. c. 104 ; 25 & 26 Viet. c. 102 ; 
and 26 & 27 Fic^. c. 45. 

Sexagesima Sunday, the second Sunday 
^ before Lent, being aboutj the sixtieth day be- 
fore Easter. 

Sexhindeni, or Sexhindmen, the ihiddle 
thanes, valued at 600s. See Hindeni Houikes. 

Sextery lands, lands given to a church or 
religious house fi)r maintenance of a sexton or 
sacristan. — Cowel. 

Sexton (probably from sacristan)^ the keej^r 
of things belonging to divine worwip. He is 
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ordinarily chosen by the rector, but sometimes 
by the parishioners, according to custom. His 
particular duties are to cleanse the church,^ to 
open the pews, to fill up the graves, to provide 
candles and other necessaries, and to prevent 
disturbance in the church. — 59 Geo. III. 
c. 134, 88. 6, 10 ; and 19 & 20 Viet. c. 104. 

Shack (<*< a liberty of winter pasturage. 

Shack, Common of, the right of persons occu- 
pying lands lying together jn the same common 
field, to turn out their cattle after harvest to 
feed promiscuously in such field. 

Sham plea, a vexatious or false defence, 
resorted to for purposes of delay and annoyance. 
It is treated as a nullity. 

Shares in public undertakings. The pro- 
perty in public undertakings connected with 
land (such as mines, canals, and railroads, to 
which the public subscribe) is in the nature of 
realty, far as regards the laq^ itself, or the 
right of using it ; and is for soAie purposes of 
the same nature as regards the fixtures con- 
nected with the concern. But where the pro- 
perty is vested by charter or Act of Parliament 
in a body corporate, the shares of the individual 
corporators in the concern itself are personal 
and not real estate ; for such shares are merely 
the rights which each individual possesses as a 
partner to a share in the surplus profit derived 
from the employriKint of the capital, which is 
always a mixed fund, consisting in jiart, at least,i 
of personal chattels, as well as lands and fix- 
tures. See 19 & 20 Viet. c. 47, s, 15 ; and the 
Joint Stock Companies* Act, .and the Company’s 
Act 1802 (25 & 2G Viet. c. 89, s. 22), whereby 
the shares in companies constituted under those 
Acts are personal estate, and not in the nature 
of real eshito. — 2 Step. Com. 23G, 237. 

Sharping'OOm, a customary gift of corn 
which, at every Christmas, tlie farmers in some 
parts of England give to their smith for shaip- 
ening their plough-irons, harrow- tines, &c. — 
JBloiint. 

Shaster, the instrument of government or 
instruction ; any book of instructions, ‘ parti- 
cularly containing Divine ordinances, — Indian. 

Shaw, a groVe or wood, an ¥inderwood. 

Shawatores, soldiers. — Cowel. 

Sheading, a riding, tithing, or division in the 
Isle of Man, where the whole island is divided 
into six sheadings, in each of which there is a 
coroner or chief constable appointed by the de- 
livery of a rod at the Tinewald Court or annual 
convention. — King^s lale of Man, 7. 

Sheep-silver, a seiwice turned into money, ' 
which was paid in respect that anciently the 
tenants used to wash the lord’s sheep. 

Sheep-stealing, or killing sheep with intent 
to steal, a felony. — 24 25 Viet c. 96, ss. 10 
& 11 . 

Shelley’s ease, Itule in. Intimately con- 
nected with the quantity of estate which a 


tenant may hold in realty is the antique feudal . 
doctrine generally known as the rule in Shelley’s 
case, which is reported by Lord Coke in 1 Rep. 
93 h. (23 Eliz. in C. B.) This rule was not 
first laid down or established in that case, but 
was then simply admitted in argument as a well- 
founded and settled rule of law, and has always 
since been quoted as the rule in Shelley’s case. 

A thorough knowledge of the application of 
this rule is of great practical importance. 
See the elaborate exposition of the rule by Mr. 
Fearne, who debates it as the first exception to 
his fourth class of contingent remainders in his 
valuable essay on their learning, c. I., § V. pp. 
27—208 ; and also Mr. Preston’s Elementary 
Treatise on Estates (vol. 1, c. iii,, pp. 263-419, 
2nd edit.), in which * the end proposed is, 
by negative and affirmative propositions, to 
exhibit, in a discussion of that rule, the instances 
in which several linlitations, one to the ancestor, 
the other to the heirs, heirs of the body, or 
issue of the body of that person, do and do not 
give the inheritance to the ancestor.’ 

The rule may be described thus : — Where a 
life freehold either legal or ecpiitablc in realty 
(whether of freehold or copyhold tenure) is 
limited by any assurance to a person, and by* 
the same assurance the inheritance of the same 
quality, i, e. cither h'gal or equitable, is limited 
by way of remainder (with or without the 
interposition of any other estate) to his heirs or 
the heirs of his body, such remainder is imme- 
diatfdy executed in possession in the person so 
taking the life-freehold, the word ‘ heirs ’ being 
treated as a word cf limitation and not of 
purchase, so that the life-tenant takes the in- 
heritance, which is neitlier contingent nor in 
abeyance ; that is to say, where the i nheri tance is to 
his heirs or right heirs, he takes the fee-simple ; 
and where it is to the heirs of his body, an 
estate-tail general. — 1 Step. Com. 339 & 382. 

In Coke’s Reports in verse the rule has been 
rhymed thus : — 

‘ Where ancestors a freehold take. 

The words, “ his heirs,” a limitation make ; * 
which may serve to refresh the memory. 

As examples of the application of the rule, 
take the following : — Land is limited to A. for 
life, remainder to his right heirs, the rule does 
not treat this remainder as contingent, but con- 
fers it upon A. at once, whereupon his life-estate 
merges in the remainder, and he takes the entire 
interest, i. e. the fee-simple. Again : Land is 
limited to A. for life, remainder to B. for life, 
remainder to the heirs male of A.’s body, the 
second remainder vests in A. as a remainder in 
tail male general, and is not in contingency or 
abeyance, nevertheless waiting for, and c6n- 
tinuing expectant on, the determination ofB.’s 
life estate, which is expectant on A.’s death ; but 
after A.’s death, and the determination of the 
mesne remainder to B., A.’s heir in tail male 
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^ general shall enjoy the land as heir, and not as 
purchaser. 

T}»is rule is of positive institution at variance 
with rules of construction ; for while the latter 
seek for the intention of parties, and strive at 
its accomplishment, the former combats tlie in- 
tention — ^a conflict which frequently raises 
immense difficulties as to whether the yule or 
intention should prevail. In the operation of 
the rule on the limitations of the two above- 
stated exam])les, it certainly contradicts the 
meaning of the assurance, and the intent of the 
parties. Two estates arc created, a particular 
estate in the ancestor, and a remainder in his 
heirs. In the absence of the rule, the heir 
would have taken an original and independent 
estate by purchase, not derived from or con- 
trollable by his ancestor ; but the operation of 
the rule places the whole power over the in- 
lieritance in the ancestor, who can partially or 
totally defeat the expectation of his relations. 

Shepway, Court of^ a court hold before the 
Lord Warden of the Cinque Ports. A writ of 
error lies from the mayor and jurats of each 
j)ort to the Lord Warden in this court, and 
thence to the Queen’s Bench. The civil juris- 
diction of the Cinque Ports is abolished by 18 
& 19 Viet. c. 48. 

Shereffe, the body of the lordship of Caerdiff 
in South Wales, excluding the members of it. 

Sheriff, Shirt-reve, or Shiriff [fr. scire^ 
Sax,, fr. scyran, to divide, and gerefa^ a guardian 
{vicecomesy\y the chief officer of the Crown in 
every county or shire, who does all the sove- 
reign’s business in the county, the Crown by 
Ictters-patcut committing the custody of the 
county to him alone. • 

The judges, together with the other great 
officers and privy councillors, meet in the Ex- 
chequer on the morrow of St. Martin yearly ; 
and then and there the judges propose three 
persons for each county, to be reported, if ap- 
l>roved of, to the Queen, who afterwards a])- 
points one of them to be sheriff, .and such 
appointment generally takes place about the 
end of the following Hilary Term. If a slieriff 
die in office, the appointment of another is the 
mere act of the Crown. 

By 3 & 4 Wm. TV. c. 99, it is provided that 
whenever any person shall b'e duly pricked or 
nominated by the sovereign to be sheriff of any 
county, except the county palatine of Lancaster, 
the same sliall be forthwith notified in the Lon- 
don GazettCy and a warrant made out and signed 
by the clerk of the privy council, and trans-* 
mitted to the person so appointed ; and the ap- 
pointment of sheriff thereby made shall be as 
yulid to all intents as if it had been made by 
patent under the Great Seal as formerly ; and 
the sheriff so appointed shall thereupon, and upon 
taking the accustomed oath of office, exercise 
all the authorities . usually enjoyed bj such 


officers. The oath of office here required does 
not affect the sheriffs of London or Middlesex. 
A charter of Henry I. granted tlie election of 
the sheriffs of London and Middlesex to the 
citizens of London lor ever, upon the condition 
of their piiying 300/. a year into the king’s 
exchequer. As to their approval by the Crown, 
see 22 & 23 Viet, c. 21, s. 42. See also 
Pulling'’ 8 Customs of Londony 134. The Earl 
of Thanet was hereditaiy Sheriff of Westmore- 
land till his death iif 1849 (12 & 13 Viet. c. 42, 
and 13 & 14 Viet. c. 30). See Westmoreland y 
Shrievalty of.) The counties of Cambridge and 
Huntingdon have one and the same slieriff. 
Sherifls in Wales are assigned as in England, 
by 8 & 9 Viet. c. 11. 

Sheriffs, by virtue of several old statutes, are 
to continue in their office no longer than one 
year, but a sheriff may be appointed durante 
bene placitOy and so is the form of the royal writ. 
Therefore till^ new sheriff be nameebhis office 
cannot bo determined. By 3 & 4 Wm. IV. 
c. 99, 8. 7, he shall, on expiration of his office, 
deliver to his successor a correct list of all pri- 
soners in his custody, and of all unexecuted pro- 
cess. No mail that has served the office of 
sheriff for one year can be compelled to serve 
again within three years after, if there be other 
sufficient person within the c;)unty. — 1 liic, II. 
c. 1 1. The discharge of the office is in general 
compulsory upon the parfy chosen ; and if he 
^refuse to serve, having no legal exemption, he 
is liable to indictment or information. Certain 
persons, such as militia-officers, practising bar- 
risters, attorneys, and prisoners for debt, .are 
not liable to serve ; nor are persons under 
disability by judgment of law (as in the case of 
outlawry) to be appointed. By 13 & 14 Car. 
H. c. 21, s. 7, no person shall be assigned for 
sheriff unless he have sufficient lands within the 
same to answer the Crown and people. And 
this is the only qualification required for the 
office. 

His powers and duties are various : — 

Juiliciallyy he superintends the election of 
knights of the shire, coroners, and verderors, and 
proclaims outlawries and the like. See 3 & 4 
Wm. IV. c. 45, as to trials of issues from the 
superior courts not exceeding 20/. 

As keeper of the Queen's peaesy both by com- 
mon law and special commission, he is iHe first 
man in the county, and superior in rank to any 
nobleman therein during his office. 

Ministerially y he is bound to execute all civil 
and criminal process issuing out of the superior 
courts, and in this respect is considered • an 
officer of these courts. He is also the return- 
ing office]^ for his county, and he opens the 
elections for members of Parliament, and has 
various duties to discharge in reference to such 
elections. See 24 Georg If c. 24, b. Bf and 
17 & 18 Vict» c. 1} B. 2. 
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As the QueerCs hailfff^ it is his business to pre- 
serve her rights within his bailiwick, i. e. coimty. 

He has under hun several inferior officers, 
as an under-slierilf, bailiffs, gaolers, &c., to 
assist him in the execution of his several 
offices. 

By 3 & 4 Wni. IV. c. 99, it is provided that 
every sheriff shall, within one calendar month 
next after the notification of his appointment in 
the Gazette, by writing, under his liand, nomi- 
nate some fit person to be lit s under-sheriff, and 
transmit a duplicate thereof to the clerk of the 
peace, to be by him filed among the records of 
ins office ; and that every under-sheriff (except 
of London and Middlesex) .shall, before lie enters 
on the execution of his office, take the oath of 
office. 

By 3 & 4 Wm. IV. c. 42, every sheriff is 
also directed to appoint a sufficient deputy, 
having an office within a mile of the Inner 
Temple-hall, for the receipt of f^^rits, grunting 
warrants thereon, making returns thereto, and 
accepting all rules and orders made as to the 
execution of any process or writ addressed to 
the sheriff. — 2 Step. Corn. 644, et seq. 

Sheriff Clerk, the clerk of the Sheriff’s Court 
in Scotland, who alone can be notary to the 
seisins given Viy the sheriff, proceeding on pre- 
cepts for infefting heirs holding of the Crown. 

Sheriff Court Houses in Scotland Act, 18 G 0 , 
23 & 24 Viet. c. 79.* 

Sheriff in that part or behalf, a person* 

appointed to supply the place of the sheriff for 
executing process in Scotland. 

Sheriffalty, Sheriffdom, Sheriffship, or 
Sheriffwick [yicecomitatus, Lat.J, the office 
or jurisdiction of a sheriff. 

Sheriff-geld, a rent formerly paid by a 
sheriff, and it is prayed that the slieriff in his 
account may be discharged thereof. — Hot. Pari. 
50 Edw. III. 

Sheriff-tooth, a tenure by the service of 
providing entertainment for the sheriff at his 
county-courts ; a common tax, formerly levied 
for the sheriff s diet. 

Sheriffs’ Court in London, a tribunal 
having cognizance of personal actions under the 
London (City) Small Debts Act, 1852, 21 & 
22 Viet. c. 157, s. 3. See 11 & 12 Viet. 
c. 71; 15 & 16 Viet. c. 77; 18 & 19 
Vict.%. 122, s. 99 ; 20 & 21 Viet. c. 157 ; and 
21 & 22 Viet. c. 104. 

Sheriffs' officers, bailiffs, who are either 
bailiffs of hundreds or bound-bailiffs. 

Sheriffs’ toum or rotation, a court of 
record held twice every year, within a month 
after Easter and Michaelmas, before the sheriff, 
in different parts of the county, being indeed 
only the turn of the sheriff to keep a court-leet 
in each respective hundred ; this, therefore, is 
the great court-leet of the coimty, as the county- 
coti^ is the court-baron i for out of this, for the 


ease of the sheriff, was taken the court-leet, or 
view of frank -pledge, which see. 

Shewing [^inonstratio, Lat.], to be quit of 
attachment in a court, in plaints shewed and 
not avowed. 

Shifting use, a secondary or executory use, 
which, when executed, operates in derogation 
of a preceding estate ; as land conveyed to the 
use of A. and his heirs, with proviso that when 
B. pays a certain sum of money, the estate 
shall go to the use of C. and his heirs. 

Shilling [fr. solidus, Lat. ; scilling, Sax.] 
among the English Saxons passed for bd., after- 
wards it represented 16^/., and often 20<i. In 
the reign of the Conqueror it was of the same 
denominative value as at this day. — Domesday. 

Shilwit. See Ciiildwit. 

Ship-money, an imposition formerly levied 
on port-towns and other places for fitting out 
ships ; revived by Charles 1., and abolished in 
the sjime reign. — 17 Car. I. c. 14. 

Shipper, or Skipper, master of a ship ; also 
a seaman. 

Ships, British, Laws relating to. See Na- 
vigation Acts, and 2 Selw. N.P. 1230-1251. 

Ship’s-husband, a peculiar sort of agent, 
appointed by the owner of a ship, to look after 
the repairs, e(pii])ment, management, and other 
concerns of the ship, llis duties are : (1) To sec 
to the proper outfit of the vessel in the repairs 
adequate to the voyage, and ip the tackle and 
furniture nccesstiry for a seaworthy ship. (2) 
To have a proper master, mate, and crew for 
the ship, so that in this respect it shall be sea- 
worthy. (3) To see to the due furnisliing of 
2 >rovisions and stores, according to the neces- 
sities of the voyage. ^4) To see to the regu- 
larity of all the clearances from the custom- 
house, and the regularity of the registry, (5) 
To settle the contracts, and provide for the 
jiayrnent of the furnishings, which are requisite 
in the performance of those duties. (6) To 
enter into proper charter-parties, or engage the 
vessel for general freight, under the usual con- 
ditions ; and to settle for freight and adjust 
averages with the merchant. (7) To pre- 
serve the proper certificates, surveys, and docu- 
ments, in case of future disputes with insurers 
or freighters, and to keep regular books of the 
ship. — 1 Bell. Com. 41 0, s. 428, 4th edit.; 
Story* s Agency, 31. 

SMp’s papers, documents required for the 
manifestation of the property of the ship and 
cargo, &c. 

, They are of two sorts : 1st, those required 
by the law of a particular country, as the cer- 
tificate of registry, license, charter-party, bills 
of lading and of health, required by the law ^f 
England to be on board all British ships ; 2nd, 
those required by the law of nations^ to be on 
board neutral ships, to vindicate their title to 
that character ; they are the passport, sea-brie:^ 
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or sea-letter, proofs of property, the muster- 
roll or ro/c d' equipage the charter-party, the 
bills of lading and invoices, the log-book or 
ship’s journal, and the bill of health. — 1 Mar- 
shall on Insur. c.. 9, s. G. 

Shire [fr. scyran^ Sax., to divide], a part or 
portion of the kingdom ; called also a county 

comitatus, Lat.] King Alfred first divided 
;lTis country into satrapiaSj now calleS shires ; 
shires into eenturiaSy now called hundreds ; and 
these again into decennaSj now called tith- 
ings. — f-tcg, Alfred. See Ih'ompton, 956. 

Shire-clerk, he that keeps the county 
court. 

Shire-man, or Sc3rre-man, anciently judge 
of the county, by whom trials for land, &c., 
were determined before the Conquest. 

Shiremote, an assembly of the county or the 
shire at the assizes, &c. 

Shire-reve, a sheriff, which see. 

Shoofaa, pre-emption, or a power of pos- 
sessing property which has been sold, by paying 
a sum equal to that paid by the purchaser.—— 
Mac. Moo. LaWj 47. 

Shooting at the dueen. By 5 & 6 Viet, 
c. 51, it is enacted, that if any person shall 
wilfully discharge or point, aim, or present at 
the person of the Queen, any gun or other arms, 
whether containing explosive materials or not, 
or shall strike .at or attempt to throw anything 
upon the Queen’s person, or produce any fire- 
arms or other arms, or any explosive or dan- 
gerous matter near Her Majesty’s person, with 
intent in any of these cases to injure or alarm 
her, or commit a breach of the peace, he shall 
be guilty of a high misdemeanor, and liable to 
penal servitude lor not more than seven nor 
less than three years; or to be imprisoned for 
not more than three years, dnd whip23cd not 
more than thrice during that period. 

Shooting or woim£ng, or causing any 
grievous bodily harm, ivith intention to maiiUj 
disfigure, or disable, or to do some other grievous 
bodily harm, or ivith intent to resist or prevent 
the lawful apprehension or detaining of any 
person, a felony. See 24 & 25 Viet. c. 100, 
8. 18. 

Shoplifter, one who privately steals goods 
out of shops, &c. 

Short-cause, a suit in chancery where there 
is only a simple point for discussion. As to 
setting it down, see Sini. Ch. Fr. 441. 

Short-entry. It takes place when a bill or 
note, not due, has been sent to a bank for col- 
lection, and an entiy of it is made in the cus-k 
tomer’s bank-book, stating the amount in an 
inner column, and carrying it into the accounts 
luptween the parties when it has been paid. 
See Entering short. 

Short-ford, q. d.f ore- close. The ancient cus- 
tom of the city of Exeter is, when the lord of 
the fee cannot be answered rent due to him out 


of his tenement, and no distress can be levied 
for the same, the lord is to come to the tene- 
ment and there take a stone, or some other 
dead thing of the said tenement, and bring it 
before the mayor and bailiffs; and this he 
must do seven quarter days successively ; and 
if on the seventh quarter day the lord is not 
satisfied his rent and arrears, then the tenant 
shall be adjudged to the lord to hold the same 
a year and a day ; and forthwith proclamation 
is to be m.ade in* the court, that if any man 
claim any title to the said tenement he must 
appear within the year and a day next follow- 
ing, .and sjitisfy the lord of the said rent and 
arrears. But if no appearance be made, and 
the rent not paid, the lord comes again to the 
court and j)ray8 that, according to the custom, 
the s.aid tenement be xidjudged to him in his 
demesne as of fee, which is done accordingly, 
80 as the lord has thenceforth the said tenement 
with the appurtenances to him .and his heirs. 
This (justoifi is called shott-ford. — IzaelCs 
Antiq. F.xet. 48. 

A like custom in London by the ancient 
statute of Gavelet, attributed to 10 Edw. II., 
is eallcd forschot or forschohe. 

Shroff, Shrof, a banker or money-changer.— 
Indian. 

Shroud stealing. If any one, in taking up a 
de.ad body, steal the shroud or other apparel, it 
will be lelony ; for the property therein remaiiiS 
in the executor, or whoever was at the charge 

of the funeral 3 Inst. HO; 1 Hale, F. C. 

535. 

Shrievalty, sheriffalty. 

Shrieve, a corruption of sheriff. 

Si actio, the conclusion of a plea to an 
.action when the defendant demands judgment, 
if the plaintiff ought to have his action, <fec. 

Si d jure discedas vagus eris, et erunt omnia 
omnibus incerta. — Co. Litt. 227. — (If you de- 
part from the law you will wander, and all 
things will be uncertain to every body.) 

Si assnetis mederi possis nova non sunt ten- 
tand^i. — 10 Co. 142. — (If you can remedy 
defects by that which is usual, novelties should 
not be attemj)ted.) » . 

Sica, Sicha, a ditch. 

Sich, a little current of water, which is dry 
in summer ; a water furrow or gutter. 

Sicius, a sort of money current among the 
ancient Engli.sh, of the value of 2d. 

Sic interpretandum est ut verba accipiantur 
cum cffectu. — 3 Inst. 80. — (Such an interpre- 
tation is to be made that the words may have 
effect.) 

Sicut ad queestionem facti, non respondent 
judices, ita ad queestionem juris, non respondent 
juratores, — Co. Litt. 295. — (Just as the judges 
do not decide on a question of fact, so the jury 
do not decide on a question of law.) 

Sicut beatius eat, ita majus est, dare quam 
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accipere. — 6 Co. 57. — (Just as it is more 
blessed, so is it more magnanimous, to give 
than to receive.) 

Siont alias, as at another time, or heretofore. 

Sic titere tuo ut alienum non l<vdas. — 9 Co. 
59.— —(Use your own rights so that you do not 
hurt another.) 

Sicut natura nil facit per saltum, ita nec lex. 
Co. Liu. 238. — (In the stiine way as nature 
does nothing by a bound, so neither the law.) 

Sicnt svbditus reyi tenetur ad ohedientiam^ 
ita rex snbdito tenetur ad protectionem^ nierito 
igitur liyeantia dicitur a liyando^ quia continet 
in se duplex liyamen. — 7 Co. 5. — (Inasmuch as 
a subject is bound to obey the king, so the 
king is bound to protect the subject; well, 
therefore, is allegiance derived from the word 
Uyando (to bind), because it contains a double 
binding.) 

Side-bar-rules. See Kules. . 

Sidelines, meers between or o^ the sides of 
ridges of arable land. 

Sides-men, Synods-men, or Ctuest-men, 

persons who were formerly appo inted in large 
parishes to assist the churchwardens in inquir- 
ing into the manners of inordinate livers, and 
in presenting offenders at visitations. 8ee 
Quest-man. 

Siens, scions or descendants. 

Si fecerit te secur'qm, a species of original 
writ, so called from the words of the writ, 
which directed the sheriff' to cause the defend- 
ant to appear in court, without any option given 
him, provided the i)laintifF gave the sheriff 
Bcciirity effectually to prosecute his claim. 

SigilC fr. sig ilium, Lat.], seal, signature. 

SigiUum est cera impressa, quia cera sine 
vnpi'essione non est siy ilium . — 5 Inst. 109. — 
(A seal is a piece of \vax impressed, because 
■wax without an impression is not a seal.) 

Sigla [fr. seyel, 8ax.J, a sail. 

Signal stations. See 53 Geo. III. c. 128. 

Signature, a sign or mark impressed upon 
anything ; a stamp, a mark ; the name of a 
person ■written and subscribed by himselfr 

Signet, a seal commonly used for the sign- 
‘ manual of the sov*ereign. Sec Koyal signet. 

In Scotland it is the seal by w'hich the Queen’s 
letters or ■writs, for the purpose of private 
justice, are now authenticated. 

Clerks to the signet, or writers to the signet, 
in Scotland, are nearly the same as attornies in 
England. 

SignificaTlt, a writ issuing out of the Chan- 
cery upon certificate given by the ordinary of 
a man’s standing excommunicate by the space 
of forty days, for the keeping him in prison till 
he submit himself to the authority of the church. 
Obsolete. 

Also, another writ, addressed to the justices 
of the bench, commanding them to stay any 
suit depending between such and such parties 


by reason of an excommunication alleged 
against the plaintiff, &c, — Iley. Oriy. 7. 

Sign-manual, the royal signature. See Royal 
SIGN-MANUAL. Also, thc signature of any one’s 
name in his own handwriting. , 

Signum, a cross prefixed as a sign of assent 
and approbation to a charter or deed, used by 
the Saxojis. 

Silentiarius, one of the privy council ; also, 
an usher, who sees good rule and silence kept 
in court. 

Silentium in senatu estvitium . — 12 Co. 94.— 
(Silence in the senate is a fault.) 

Silent leges inter anna. — 4 Inst, 70. — (The 
laws are silent amidst arms.! 

Silva csedua, wood under twenty years’ 
growth.) 

Si mcliores sunt qiios dvcit amor, plures sunt 
quos coi'rigit tirnor. — Co. Litt. 392. — (If lovo 
leads the better, fear restrains the many.) 

Similiter [Lat.j {in like manner). Formerly 
when an issue of fact was tendered, the words 
were as follows : ‘ and of this the defendant 
puts himself upon the country ; ’ or thus, * and 
this the plaintiff prays maybe inquired of by the 
country ; ’ the issue and form of trial were then 
both accepted on the other side (unless there 
appeared grounds for demurrer), by the ‘W'ords 
following ; ‘ and the plaintiff (or the defendant, 
as the case may be) doth the like,’ which latter 
f words were called the similiter. Joinder in 
issue, pursuant to C. L. P. A. 1852, s. 79, has 
superseded the similiter. 

Tlie W'ant of a similiter by the prosecutor in 
crinunal cases is cured by 7 & 8 Geo. IV. 
c. 04, s. 20. 

Similitudo legalis est, casuum diverscrum inter 
se collatorvm simj.lis ratio ; quod in uno similium 
valet, valebit in altero. Dissimilium, dissimilis 
est ratio. — Co. Litt. 191. — (Legal similarity is 
a similar reason which governs various cases 
when compared with each other, for what avails 
in one of similar cases Avill avail in the other. 
Of things dissimilar, the reason is dissimilar.) 

Simonia est voluntas sive desiderivm emendi 
vel vendendi spiritualia vel spiritualibus adhee- 
rentia. Contractus ex turpi causa et contra bonos 
7no7'es. — Hob. 167. — (Simony is the will or 
desire of buying or selling spiritualities, or 
things pertaining thereto. It is a contract 
founded on a bad cause, and against morality.) 

Simonia est vox ecclesiastica, a ‘ Simone ’ illo 
^ Mago"^ deducta, qui donum Spiritus Sancti 
pecunia emi putavit. — 3 Inst. 153. — (Simony 
is an ecclesiastical word, derived from^ that 
Simon Magus, who thought to buy the gift of 
the Holy Ghost with money.) 

Simony [yemiitio rei sacrce, Lat.], an unlawful 
contract for presenting a clergyman to a bene- 
fice. It works a forfeiture, whereby the right 
of presentation to a living is forfeited, and 
vested jpro hdc vice in the Crown.— 31 Hliz.c. 6. 
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Many questions have arisen with regard 
to what is and what is not simony ; and 
among others these points seem to be clearly 
settled: — 

(1) That the sale of an advowson (whether 
the living be full or not) is not simoniacal, un- 
less connected with a corrupt contmct or design 
as to the next presentjition, though if an ad- 
vowson be granted during the vacancy of the 
benefice, the presentation on that vacancy can 
in no case pass by the grant. 

(2) That to purchase a next presentation, 
the living being actually vacant, is open and 
notorious simony, this being expressly in con- 
travention of the statute. 

(3) That for a clerk to bargain for a next 
presentation, the incumbent being sick and 
about to die, was simony even before the 
Statute of Anne, and now by that statute to 
purchase, either in his own name or another’s 
the next presentation, and be thereupon pre- 
sented at any future time to the living, is direct 
and jmlpable simony. 

(4) But a bargain by any other person for 
the next presentation (even if the incumbent 
bo in extremis)^ if without the privity and 
without any view to the nomination of the 
particular clerk afterwards, presented, is not 
simony. 

(5) That if a simoniacal contract be made 
with the patron, the clerk presented not beings 
privy thereto, the presentation for that turn 
shall indeed devolve to the Crown, as a punish- 
ment of tlu! guilty patron, but the cl(‘rk who is 
innocent does not othenvisc yicur any disability 
or forfeiture. 

((j) That bonds given to pay money to charit- 
able uses, on receiving a presentation to a 
living, are not simoniacal, provided the patron 
or his relations be not benefited thereljy, for 
this is no corrupt consideration moving to the 
patron. — 3 Step. Com. 7 C, and 1 Sehv. N. P. 
690. 

Simple contract, a parole promise, which 
may be either verbal or written, but not under 
seal. * 

Simple contract-debt, one where the con- 
tract upon which the obligation arises is neither 
ascertained by matter of record nor yet by deed 
or special instrument, but by mere oral evidence 
the most simple of any, or by notes unsealed, 
which are capable of a more easy proof, and 
therefore only better than a verbal promise. — 

2 Bl. Com. 466.^ 

Simple deposit, a deposit made, according 
to the civil law, by one or more persons having 
a common interest. 

Simple destihation, the settlement by the 
proprietor of an estate in Scotland by which he 
substitutes the persons who are to succeed one 
another. 

Simple larceny, plain theft, without aggra- 


vation, as distinguished from compound, mixed, 
or complicated larceny. See Larceny. 

Simple trust, where property is vested in 
one person upon trust for another, and the 
nature of the trust, not being cjualified by the 
settlor, is left to the construction of law. In 
this case the cestui que trust has jus habendi, or 
the right to be put into actual possession of the 
property, and jus disponendif or the right to call 
upon the trustee to execute conveyances of the 
legal estate as the^ces<Mi que trust directs. — Lew. 
on Trust 8 f 21. 

Simple warrandice. An obligation to war- 
rant or secure from all subsequent and future 
deeds of the grantor. — Scotch phrase. 

Simplex, simple, single. 

Simplex beneficium, a minor dignity in a 
cathedral or collegiate church, or any other 
ecclesiastical benefice, as distinguished from a 
cure of souls. It may therefore be held with 
any parochifll cure, without coming under the 
prohibitions against pluralities. 

Simplex commendatio non ohligat . — (A simple 
recommendation, as of goods, &c. by a vendor, 
binds not.) 

Simplex justiciarius, a style formerly used 
for any puisne judge who was not chief in any 
court. 

Simplex obligatio, a single unconditional 
bond. 

• 

Simplicitas est legibus arnica : et nimia svb- 
tilitas injurereprohatur . — 4 Co. 8. — (Simplicity 
is favorable to the laws : and too much subtilty 
in law is to be reprobated.) 

Simpliciter [Lat.] {in a summary way^ or 
simply). 

Simulated and Concealed Insanity. There 
is no disciise, sjiys Zacchius, more easily feigned, 
or more difficult of detection, than the one 
under consideration. And hence, many great 
men of ancient times, in order to elude the 
danger that impended over them, have pre- 
tended it; as David, Ulysses, Solon, and Brutus. 
On the other hand. Dr. Bay declares that, 

‘ thftse who have been longest acquainted with 
the manners of the insane, and whose practical 
ac(]uaintanca with the disease furnishes the' 
most satisfijctory guarantee of the correctness of 
their opinions, assure us that insanity is not 
easily feigned ; and consequently that no at- 
tempt at imposition can long escape the eflTorts 
of one properly qualified to expose it.’ Georget 
does not believe ‘ that a person who has not 
made the insane a subject of study can simu- 
late madness so as to deceive a physician well 
acquainted with the disease.’— Maladies 
MentaleSj 60. 

Mr, Haslam declares that, *to stistain the 
character of a paroxysm of active insanity 
would require a continuity of exertion beyond 
the power of a sane person.’— Jitrisp, of 
Insan, 322. Dr. Conolly affirms, *that he can^ 
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hardly imagine a case which would be proof 
against an eiHcient system of observation.’ — 
Inquiry concerning Indie. Insan. 407. Another 
writer, while admitting that attempts to deceive 
are sometimes successful, on account of the im- 
perfect knowledge of the operations of the mind 
in health and disciase possessed by medical men 
in general, observes, however, that when we 
consider the ‘ very peculiar complex phenomena 
which characterize true madness, and reflect on 
the general igncyance of thos^ who attempt to 
imitate them, we have no right to expect such a 
finished picture as could im2)Ose on persons well 
acquainted with the real disease.’ — Cyc. Prac, 
Med. art. ‘ Feigned Diseases' 

With such authority before us, to urge as an 
objection against the free admission of instmity, 
in excuse for crime, the extreme difficulty of 
detecting attempts to feign it, can no longer be 
anything more than the plea of ignorance or 
indolence. The only effect such difiii^ulty should 
have on the minds of those who are to form 
their opinions by the evidence they hear, should 
be to imj^ress them with a stronger sense of 
the necessity of an intimate practical acquaint- 
ance with insanity on the pai't of the medical 
witness, and convince them that, without 
this qualification, the testimony of the phy- 
sician is but little better than that of anyone 
else. 

As to the tests to defect simulated insanity, 
consult Beck's Med. Jurisp. 447. 

Among us, the choice of the means for e.stab- 
lishing the existence of insanity, when concealed, 
is left to individual sagacity. This no doubt is 
sufficient, where great practical acquaintance 
with insanity readily sugge.sts the course best 
adapted to each particular case ; but the great 
majority of medical men will feel the need of 
some system or order of proceeding that will 
simplify their inquiries, and render them more 
efficient. The French arrange their means into 
three general divisions or classes, whicdi are 
made use of each in succession, when the pre- 
ceding class has failed of its object. They<are 
called: (1) the interrogatoiy, (2) the continued 
observation, and (3^ the inquest. ^ 

(1) The interrogatory embraces only tho.se 
means of observation which are applicable on a 
personal interview with the patient. After 
learning generally his moral and intellectual 
character, his education, and habits of living, the 
duration and nature of his mental delusion (if 
it can be ascertained from his acquaintances), 
and the state of his relations to others; and 
after observing the expression of his counten- 
ance, his demeanor, and general appearance, a 
direct examination of his case may be entered 
upon. 

(2) The continued ohaervationy systematically 
continued for some time, may establish the fact 
of insi^i^vm doubtful ca^s, after several per- 


sonal interviews have completely failed. Oppor- 
tunities, therefore, should be demanded for 
visiting the patient freely and frequently ; for 
watching him at times when he supposes him- 
self unobserved ; and for exercising a general 
surveillance over his conduct and conversation. 
Those about him should be enjoined to watch 
his movenjients; and he should often, but cau- 
tiously, be led to speak of the motives of those 
Avho are anxious to prove his insanity. It often 
happens too that those who are most successful 
in concealing every indication of disordered 
mind in their conversation, will betray them- 
selves the moment they commit their thoughts 
to paper. 

(3) The inquest. When the above means 
fail, our inquiries must take a wider range, and 
be directed to the previous history of the 
patient, as may be known by the testimony of 
friends and relations and those who have been 
connected with him in business, or had any 
other good opportunity of becoming acquainted 
with his mental condition. ‘ The inquest,’ says 
Georget, ‘ consists in collecting information re- 
specting the 2 )atient’a condition before and after 
the presumed disease, and the cau.ses suspected 
to have impaired his mind. For this purpose, 
we consult his writings, and recur to the testi- 
mony of those who have been about him and 
conversed with him ; who have been able to 
^bserve him closely, and to witness his insane 
actions, and his irrational discourse. We should 
be ^particularly careful, however, to require of 
witnesses facts rather than opinkms. We should 
ascertain whether ipadness be a disease of the 
family ; whether he have already evinced a de- 
gree of singularity in his moral and intellectual 
character, or exaltation of any kind ; whether 
he have been exposed to the influence of power- 
ful causes, such as chagrins, severe and repeated 
crosses, reverses of fortune, &c. ; whether, 
without any real motive, he has manifested any 
change of his habits, tastes, or affections ; in 
short, we .should inquire into all those circum- 
stances which so frequently precede the deve- 
lopment.’ — Des Maladies Mentalesy 57 ; Bay's 
Med. Jurisp. of Insanity^ c. xvi. 

Simulatio latens, a species of feigned 
di.sease, in which disease is actually present, but 
where the symptoms are falsely aggravated, 
and greater sickness is pretended than really 
exists. — Beck's Med. Jurisp. 3. 

Simul cum [Lat] {together with). 

Si mulier nobilis nupserit ignobili virOy desinit 
esse nobilis : nisi nobilitaa fait nativa. — 4 Co. 
118. — (If a noble woman marry a man not 
noble, she loses her nobility, unless she were 
noble by birth.) 

Sinderesis, a natural power of the soul, set 
in the highest part thereof, moving and stirring 
it to good, and abhorring evil. And therefore 
sindereaia never sinneth nor erreth. And this 
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sinderesis our Lord put in man, to the intent 
that the order of things should be observed. 
And therefore sinderesia is called by some men 
the law of reason, for it ministereth the princi- 
ples of the law of reason, the which be in every 
man by nature, in that he is a reasonable crea- 
ture. — Doctor and Student, 39. 

Sine assensu capitali, an abolished writ 
where a bishop, dean, prebendaiy, owmaster of 
an hospital, aliened the lands holden in right of 
his bishopric, deanery, house, &c., without the 
assent of the chapter or fraternity, in which 
case his successor should have this writ.— 
F. N. B. 195. 

Sinecure [fr. sine, Lat., without, and cura, 
care], an office which has revenue without any 
employment. 

Sinecure rector, a rector without cure of 
souls. Sinecure rectories are now abolished by 
3 & 4 Viet. c. 113, 8. 48. See 3 Step. Com. 
26. 

Sine die [Lat.] {without day, or indefi- 
nitely). 

Single avail of marriage, the value of 
the tocher or marriage portion of the vassal’s 
wife, which is modified to two years’ rent of 
the vassal’s free estate. — Scotch term. 

Single bond \_simplex obliyatio, Lat.], a 
deed whereby the obligor obliges himself, his 
heirs, executors, and administrators to pay a 
certain sum of money to the obligee at a day 
named. • 

Single combat, Trial by. See Battel. 
Single entry, an entry made to charge or 
to credit an individual or thing, as distinguished 
from double entry, which is an entry of both 
the debit and credit accounts of a transac- 
tion. See Double entry. 

Single escheat, when all a person’s mov- 
ables fall to the CroAvn as a casualty, because 
of his being declared rebel. 

Singular, the number of one. By the 
13 & 14 Viet. c. 21, s. 4, it is enacted that 
words in Acts of Parliament importing the 
singular shall include the plural, and the 
plural the singular, imless tlie contrary is 
expressly provided. 

Singular succession. A purchaser is so 
termed in the Scotch law, in contradistinction 
to the heir of a landed proprietor, who suc- 
ceeds to the whole heritage by regular title, of 
succession or universal representation, whereas 
the purchaser acquires right solely by the 
single title acquired by the disposition of the 
former proprietor. 

Sinking Fund, the surplus revenue of the 
kingdom beyond the actual expenditure, which 
is directed to bo applied towards the reduction 
of the National Debt; it is regulated by 10 
Geo. IV. c. 27, amended by 3 & 4 Wm. IV. 
c. 24, and 21 & 22 Viet, c. 38. 

Si non omnes, Writ of, a writ on association 


of justices, by which, if all in commission 
cannot meet at the day assigned, it is allowed 
that two or more of them may finish the 
business. — F. N. B, 186 ; Reg. Grig. 202, 
And after the writ of association, it is usual to 
make out a writ of ai non omnes, addressed to 
the first justices, and also to tliose who are 
associated with them, which, reciting the pur- 
port of the two former commissions, commands 
the justices, that if all of them cannot con- 
veniently be present, such a number of them 
may proceed, &c. — F. N. B. 111. 

Sipessocua, a franchise, liberty, or hundred. 

Si p lures conditiones ascriptoe fueimni dona- 
tioni conjunctm, omnibus est parendum ; et ad 
veritatem copulative requiritur quod utrd/que 
pars sit vera : si divisim, cuilibet vel alteri eorum 
satis est obtemperare ; et in disjunctivis, sufficit 

alteram partem esse veram. — Co. Litt. 225. (If 

several conditions have been conjunctively 
written in ajgift,the whole of them must be com- 
plied with ;»and with respect to their truth, it is 
necessary tliat every part be true taken jointly ; 
if the conditions are separate, it is sufficient 
to comply with either one or other of them ; 
and being disjunctive, that one or the other be 
true.) 

Siquis ,{if any one, Lat.), an advertisement; 
a notification. 

Si quis custos fraudem pvpillo fecerit, a 

tutela. removendus est. — ‘Jenk. Cent. 39. (If a 

guardian do fraud to hi.s ward, he shall be 
removed from his guardianship.) 

Si quis pluresjilios habuerit, jus propnetatis 
pranb desccndit ad primopenitum ; eb quod in- 
ventus primus est in rerum naturd. — Co. Litt. 
14. — (If a man have several sons, the right of 
property shall, in the first place, descend to the 
elder of them ; inasmuch as by the order of 
nature he stands in the first place.) 

Si quis preegnantem uxorem reliquit, non vi- 

detur sine liberis decessisse. — Reg. Jur. Civ. 

(If a man leave his wife pregnant, he shall not 
be considered to have died without children.) 

Si quis unum percusserit, cum alium percutere 
veltet, in felonid tenetur. — 3 Inst. 51. — (If a 
man kill one, meaning to kill another, he is 
held guilty df felony.) 

Sireax, a government; a man of business,— 
Indian. 

Si recognoscat, a .writ that, according to 
the old books, lay for a creditor against his 
debtor, who had acknowledged before the 
slieriff in the county court that he owed his 
creditor such a sum received of him.— 
0. N. B. 68. 

Sir John Hobhouse’s Act, 1 & 2 Wm. IV. 

c. 60, passed for regulation of vestries. 

Sise, corrupted from assise. 

Sisuggestio non sit vera, Uteres patentee vacuce 
sunt . — 10 Co, 113.— (If the suggestion be not 
true the letters-patent are void.) 
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Sites for schools. See 4 & 5 Viet. c. 38, 
7 & 8 Viet. c. 87, 12 & 13 Viet c. 49, 14 & 15 
Viet. c. 24, 15 & 16 Viet c. 49, and 21 Viet 
c. 31. 

Sithcundlliail, the high constable of a 
hundred. 

Sittings in London and Westminster. 

London and Westminster are not comprised 
within any circuit, but courts of Nisi Prius 
are held there for the same purpose in and 
after every term, before tl^e chief or other 
judges of the supcrit>r courts, at what are 
called the London and Westminster sittings. 
Criminal cases arc tried at the Central Criminal 
Court. As to sittings in Chancery, see Smi. 
Ch. Pr. 9. _ 

Sittings in banc, sittings of the judges on 
the benches of tlieir respective courts at 
Westminster, at which they decide matters of 
law and transact other judicial business, as 
distinguished from Nisi Prius sittings, at wliich 
they superintend the trial of matter's of fact. — 
1 Chit. Arch. Prac. hy Preri. 173. 

Situs [Lat.], situation, location. 

Six Articles, Law oJ\ made oy 31 Hen. VIII. 
c. 14. This famous Act was styled ‘ An Act 
for abolishing Diversity of Opinions,’ and it 
enforced conformity to six of the strongest 
points in the Romish religioA, under the severest 
penalties. The preamble states, that ‘ the 
King hoped that a full .and perfect resolution of 
the said articles should make a perfect concord 
and unity amongst all his subjects.’ The 
ready way to effect this, it was thought, would 
be to establish them by law, since the convo- 
cation of bishops and learned men had agreed 
upon them as settled orthodox doctrine. It 
was therefore enacted, first, that if any one 
by word, writing, printing, ciphering, or any 
otherwise, did teach, preach, dispute, or hold 
opinion against the real presence, he should 
suffer death as a heretic by burning, and 
forfeit as in case of high treason ; second, that 
if any one preached in any sermon, or collec- 
tion openly made, or taught in any common 
school or congregation, or obstinately affirmed 
or defended that the communion ip both kinds 
was necessary ; or thirdly, that priests might 
marry; or fourthly, that vows of chastity 
might be broken; or fifthly, that privjite 
masses should not be used; or sixthly, that 
auricular confession was not expedient ; it 
should be adjudged felony. These points 
were declared to have been ‘ determined and 
resolved by the most godly study, pain, and 
travail of his Majesty ; for which his most 
humble and obedient subjects, the lords 
spiritual and temporal and the commons, in 
parliament assembled, did not only render and 
give uijbto his highness their most high and 
hearty thfj^s.* Provisions were added, that 
if fuiy vj^i|t, or any other who had vowed 


chastity, did marry, or contract matrimony ; 
or if any priest who was or should be married, 
did carnally use his wife, or any woman to 
whom he was contracted, or was openly con- 
versant 6r familiar with, both the man and 
the woman should be guilty of felony. This 
severe enactment against unchaste practices 
was not relished by the Popish clergy, and is 
said to have been put in by Cromwell, to make 
this bloody law ciit with two edges. If that 
was the design; the clergy got relieved from 
the well-intended stroke the next year ; when, 
by 32 Hen. VIII. c. 10, the latter part of the 
law was changed from felony to forfeiture and 
imprisonment. Repealed by 1 Eliz. c. 1. — 4 
Peeves^ 278. 

Six Clerks in Chancery, officers who re- 
ceived and filed all procticdings, signed office 
copies, attended court to read the pleadings, 
&c. They were abolished by 5 & 6 Viet, 
c. 103. 

Sixhindi, servants of the same nature as 
rod- knights. — Anc. Inst. Kng. 

Skeleton bill, a blank I)apcr, stamped with 
a signature at the bottom. — Mer. Law. 

Skyvinage, or Skevinage, the precincts of 
Calais. — 27 lien. IV. c. 2. 

Slains, Letters of^ letters heretofore sub- 
scribed by the relations of a person slain, de- 
claring that they had received an assignment 
or recompense, and containing an application to 
' the Crown for a pardon to the murderer. — 
Scotch practice. 

Slander, the malicious defamation of a 
person in his reputation, profession, or busi- 
ness, by words ; as a libel is by writing. See. 
It is actionable. See 2 Selw. N. P. 1252— 
1271, and Defamation. 

Slaughtering horses. See Cruelty to 

ANIMALS. 

Slavery, that civil relation in which one 
man has absolute power over the life, fortune, 
and liberty of another. It cannot subsist in 
England. 

Slaves cannot breathe in Enc^land ; if their lungs 

Receive our air, that moment they are free : 

They touch our country, and their shackles fall. 

In Jejjreys v. Poosey., 3 C, L. Rep. 645, 
Lord Brougham said : — ‘ It is like the property 
in human beings, to which I have already ad- 
verted alio intuitu. In Somersett’s ease (11 
St. Tr. 340), and the Scotch case of Wedder- 
burn (for both countries have the unfaded 
honor of having decided this question), it was 
in vain that the master set up his right to the 
property in his slave by the law of the country 
to which he belonged, and called upon our 
courts to enforce it, as here we are required by 
this argument to enforce the Austrian common- 
law copyright. It is sometimes said figura- 
tively that the answer given to the master 
was : A slave's fetters ^ off the instant he 
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touches British ground.” The more literal 
and homely legal answer was, that our laws 
are not cognizant of such property as the pro- 
perty alleged ; and can give no aid to the en- 
forcement of rights growing out of it.* 

The system of colonial slavery was abolished 
by 3 & 4 Wm. IV. c. 73 ; and see 5 Geo. IV. 
c. 113 ; 7 Wm. IV. & 1 Ftc^. c. 91 ; 6 & 7 
Vict. c. 98 ; and 26 & 27 Viet. c. 34.* 

As to Roman slavery, see Sand. Just. 95. 

Sledge, a hurdle to draw traitors to execu- 
tion. — 1 Hale P. C. 82. 

Slippa, a stirrup. 

There is a tenure of land in Cambridge- 
shire, by holding the sovereign’s stirrup. 

Slough silver, a rent paid to the castle of 
Wigmore in lieu of certain days’ work in 
harvest, heretofore reserved to the lord from 
his tenants. 

Small Debts Courts, the several county 
courts established by 9 & 10 Vict. c. 95, for 
the purpose of bringing justice home to every 
man’s door. See County Courts. 

Small-poz. By 3 & 4 Vict. c. 29, intituled 
* An Act to extend the Practice of Vaccination 
(amended by 4 & 5 Vict. c 32),’ the guardians 
of parishes and unions, or the overseers of 
parishes where there arc no guardians, are 
directed to contract (subject to the regulation 
of the Poor-law Board) with the medical officers 
of the union or parish, or other persons, for the 
vaccination of all persons there resident ; and# 
such medical officers or other practitioners shall 
report to the overseers or guardians, from time 
to time, the numbei’ of persons successfully vac- 
cinated, with such further particulars as the 
guardians and overseers, under direction of the 
Poor-law Commissioners, may require ; and 
any person who may produce, or attempt to 
produce, by inoculation or otherwise, the 
disease of small-pox in any person in England, 
Wales, or Ireland, shall be liable to be pro- 
ceeded against, and convicted summarily be- 
fore two or more justices of the peace in petty 
sessions, and for every such offence be im- 
prisoned for a term not exceeding one month. 
See the Compulsory Vaccination Act, 16 & 17 
Vict. c. 100; amended by 21 Vict. c. 25, ' 
s. 7, and by 24 & 25 Vict. c. 59. As to vac- 
cination in Scotland and Ireland, see 26 & 27 
Vict. cc. 52 & 108. 

Small tithes [otherwise called privif], all 
personal and mixed tithes, and also hops, flax, 
saffron, potatoes, and sometimes, by custom, 
wood. 

Smoke-fipthings, pentecostals, which see. * 

Smoke-sUver, a modus of Qd. in lieu of 
tithe-wood. 

Smuggling) the offence of importing pro- 
hibited articles, or of defrauding the revenue 
by the introduction of articles into consump- 
tion, without paying the duties chaigeable 


upon them. It may be committed indifferently 
either upon the excise or customs revenue. 

‘ To pretend,’ says Adam Smith ( Wealth of 
Nations, B.5, c. ii., pt. 2, art. 4), ‘ to have any 
scruple about buying smuggled goods, though 
a manifest encouragement to the violation of 
the revenue laws, and to the peijury which 
almost always attends it, would, in most coun- 
tries, be regarded as one of those pedantic 
pieces of hypocrisy which, instead of gaining 
credit with anybody, seems only to expose tlie 
person who affects to practise them to the sus- 
picion of being a greater knave than most of 
his neighbors. By this indulgence of the 
public, the smuggler is often encouraged to 
continue a trade which he is thus taught to 
consider as, in some measure, innocent ; and 
when the severity of the revenue laws is ready 
to fall upon him, he is frequently disposed to 
defend with violence what he has been accus- 
tomed to re^rd as his just property ; and from 
being at fii>t rather imprudent than criminal, 
he at last too often becomes one of the most 
determined violators of the laws of society.’ 

The 3 & 4 Wm. IV. c. 53, was passed to 
prevent smuggling. See 9 Geo. IV. c. 31, 
8. 25, and 16 & 17 Vict. c. 107. 

Snottering silver, a small duty paid by 
servile tenants in Wylegh to the Abbot of 
Colchester. • 

Soap, Excise on\ repealed by 16 & 17 Vict. 
c. 39. 

Soc, Sok, Soka, jurisdiction ; a power or 
privilege to administer justice and execute 
laws ; also, a shire, circuit, or territory. 

Soca, a seignory or lordship, enfranchised 
by the king, with liberty of holding a court of 
his soG-men or socagers, i. e. his tenants. 

, Socage, or Soccage, a tenure by any certain 
or determinate service. 

Socagium idem est quod servitium socas ; et 
soca, idem est quod caruca. — Co. Litt. 86. — 
(Socage is the same as service of the soc ; and 
soc is the same thing as a plough.) 

Soccager, a tenant by soccage. 

Socer [Eat.], the father of one’s wife ; a 
father-in-law. 

Socialismi absolute equality in the distri- 
bution of the physicfil means of life and enjoy- 
ment. It is on the continent employed in a 
larger sense ; not necessarily implying com- 
munism, or the entire abolition of private 
property, but applied to any system which 
requires that the land and the instruments of 
production should be the property, not of in- 
dividuals, but of commimities, or associations, 
or of the government. — 1 MilVs Pol. Eco. 
248.' 

Socida, a contract or hiring, upon condition, 
that the bailee take upon himself the risk of 
the loss of the thing hired. — Civ. Law. 

Sooiotas leonina, that kind of society or 
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partnerdiip by which the entire profits belong 
to some of the partners in exclusion of tlie 
rest. So called in allusion to the fable of the 
lion who, having entered into partnership with 
other animals, for the purpose of hunting, 
appropriated all the prey to himself. It was 
void. — Civ. Law. For the several societatesy 
. see Sand. Just. 472. 

Sooi4t4 anonyme, an association where the 
liability of all the partners is limited. It had 
in England until lately no tether name than 
that of ‘ chartered company,’ meaning thereby 
a joint-stock company whose shareholders, by 
a charter from the Crown, or a special enact- 
ment of the legislature, stood exempted from 
any liability for the debts of the concern, be- 
yond the amount of their subscriptions. See 
Limited liability. 2 ATilVs Pol. Eco. 485. 

Society en commandite. See Commandite. 

Society, Benejit Building. The Siinction and 
assistance of the legislature have keen granted 
to societies established to raise a subscription- 
fund by advances, from which the members 
shall be enabled to build or purchase dwelling- 
houses, or to purchase land : such advances 
being secured to the society by mortgage of 
the premises so built or purchased. 

By 6 & 7 Wm. IV. c. 32, societies of this 
description, upon the certificate and deposit of 
their rules, as required by the Acts relating to 
friendly societies, are enabled to transfer shares 
without payment of stamp duty, and to effect 
reconveyances of the mortgaged property by a 
mere receipt for the money advanced, without 
incurring the expense of a formal instrument. 
See Friendly Societies. 

Socman, a socager. 

Socmanry, free tenure by socage. 

Socome, a custom of grinding com at the* 
lord’s mill. 

Bond-socome is where the tenants are bound 
to it. — Blount. 

Socna, a privilege, liberty, or franchise. 

Sodomy, the crime against nature. — 4 Step. 
Com. 175; BecPs Med. Jurisp. 119; Tayl. 
Med. Jur. c. 51 ad fin. 

Sodomie est criijie de Majestie vers, le Roy 
Celeste. — 3 Inst. 58. — (Sodomy'" is treason 
against the King of Heaven.) 

Sodor and Man, Bishopric of annexed to 
the province of York by Henry VIH. — 33 
Hen. VIII. c. 31. See 1 & 2 Viet. c. 30, 
repealing partially 6 & 7 Wm. IV. c. 77. 
The bishop is not a lord spiritual. 

Soit droit fait al partie [Nor.-Fr.] {let 
right be done to the party'). 

Sokemanries, lands and tenements which 
were not held by knight-service, nor by grand 
serjeanty, nor by petit, but by simple services ; 
being, as it were, lands enfranchised by the 
king or his predecessors from their ancient 
demesne. Their tenants were soJeemans. 


Sokemans, tenants of socage-lands. — 3 Bl. 
Com. 100. 

Soke-reeve, the lord’s rent gatlierer in the 
soca. 

Sold Mote. See Bought and Sold Notes. 

Soldiers, at parliamentary elections. See 10 
& 11 Viet. c. 21, repealing 8 Geo. II. c. 30, and 
providing that, with certain exceptions, soldiers 
within tWo miles shall remain in barracks or. 
quarters during elections. 

Soldiers’ wills. See Nl^ncupative wills. 

Sole, not married, single, alone, also separate, 
and apart. 

Sole Corporation, one person and his suc- 
cessors, who are incorporated by law, in order 
to give them some legal capacities and advan- 
tages, particularly that of perpetuity, which 
in their natural persons they could not have 
had ; as the .sovereign, a bishop, parson, &c. 

Solemnitas intei'venire de.het in mutatione 
liheri tenementi, ne contingat donationem deji- 
cerc pro defectu pi'obationis. — Co. Litt. 48. — 
(Solemnity ought to intervene in an exchange 
of free tenement, lost it happen that the gift 
fail through want of proof.) 

Solemnitates juris sunt ohservandee. — Jeiik. 
Cent. 13. — (The solemnities of law are to be 
observed.) 

Solent prcpsides in careers continendos dam- 
nare ut in vinculis contineantur^ sed hujus modi 
interdicta sunt a lege^ quia career ad conti- 
^aendoSy non ad punieridos haberi dehet. Cum 
autem taliter captus, coram justiciar ios est pro- 
dneenduSj produci non debet ligatis 7nanibus 
(qnamvis interdum gestans compedes pi'opter 
evasionis periculum)^ et hoc idea ne vidcatur 
coactus ad aliquam purgationem suscipiendam. 

3 Inst. 34. — (It has been a practice to condemn 
persons confiiied in prisons to be bound in 
tetters ; but commands of this sort are contrary 
to law, for a pri.son is meant as a place of con- 
finement, not of punishment ; therefore, when 
a captive is brought before his judges, his 
hands should not be fettered (although his feet 
may be, to prevent his escape) ; le.st, by their 
being so, it should appear that he was already 
in a state of punishment.) 

Sole tenant tenens, Lat.], he that 

holds lands by his own right only, without 
any other person being joined with him. 

Solicitation. It is an indictable offence to 
solicit and incite another to commit a felony, 
although no felony be in fact committed. — 2 
East^ 5. 

^ Solicitor-General, a law officer of the 
Crown, appointed by patent, and hqlding office 
during the continuance of the ministiy of 
which he is a member, but not of the cabinet. 
He is usually knighted, and is a member of 
the House of Commons. He has the care and 
concern of managing the sovereign’s affairs, 
and has fees for pleading, besides other fees 
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ari^g by patents, &c. He ranks after the 
a#iorney-general. 

To the household of a queen-consort, there 
belongs an officer with this appellation. 

Solicitor to the Suitors’ Fund, an officer 
of the^CJourt of Chancery, who is appointed 
in certain cases guardian ad litem — See Smi. 
Ch. Pr. 101. 

Solicitors, officers of the Court of Chancery, 
who are retained by clients to sue and defend 
for them. See 6 & 7 Viet. ©. 73, amended 
by 23 & 24 Viet. c. 127 ; Smi. Ch, Pr. 42, 
et seq. As to the admission to the superior 
courts of solicitors of colonial courts, see 20 & 
21 Viet. c. 39. 

Solidatum, absolute right or property. 

Solidum. To be bound in solido is to be 
bound for the whole debt jointly and severally 
with others ; but where each is bound for his 
share, they are said to be bound pro ratd parte. 

Solidus legalis, a coin equal to 13a. 4d. of 
the present standard. 

Solinus terrsB, a ploughland. 

Solitary confinement. By 7 Wm. IV. and 
1 Viot, e. 90, s. 5, it is provided, that it shall 
not be lawful for a court to direct that any 
offender shall be kept in solitary confinement 
for any longer period than one month at a 
time, or than three months in the space of 
one year. 

Solo eedit, quicquid solo plantatur . — Office 
of Exee, 57.-— (What is planted in the soil 
belongs to the soil.) 

Sol sine homine general herham. — Ihid. C8. — 
(The sun makes the gi’ass grow without man’s 
assistance.) 

Solum rex hoc non facere potest, quod non 
potest injuste agere. — 11 Go. 72. — (This alone 
the king cannot do, he cannot act unjustly.) 

Solus I)eus facit hceredem, non homo.-^Co. 
Litt. 5. — (God alone makes the heir, not man.) 

Solutio, a discharge; the performance of 
that to which a person is bound. — Civ. Law. 

Solutione feodi militis parliamenti, or 
Feodi burgensis parliamenti, old writs where- 
by knights of the shire and burgesses might 
have recovered their wages or allowance if it 
had been refused. — 35 Hen. VIII. c. 11. 

Solutio pretii,emptionis loco hahetur. — Jenh. 
Cent. 56.. — (The payment of the price stands 
in the place of the sale..) 

Solvendo esse, to be in a state of solvency, 
i. e. able to pay.. 

Solvere pcenas, to pay the penalty. 

Solvit ad diem, a plea in an actiem of debt 
on bond, &c. that tlie money was paid at tlie 
day appointed. — 1 Selw. H. P. 698. 

Solvit ante diem, a plea that the money 
was paid before tlie day appointed. 

Smvit post diem, a plea tliat the money 
was paid after thq day appointed. — 1 Selw. 
H. P.598. 


Somnambulism. Whether this condition is 
really anything more than a co-operation of 
the voluntary muscles witli the thoughts which 
occupy the mind during sleep, is a point very 
lar from being settled by physiologists. Not 
only is locomotion enjoyed, as the etymology 
of the term signifies, but the voluntaiy muscles 
are capable of executing motions of the most 
delicate kind. 

There is a form of this afiection caUed 
ecstasiSf or catale|^ic somnambulism, from its 
being conjoined with a kind of catalepsy, in 
which the walking and other active employ- 
ments are replaced by what appears to be a 
deep quiet sleep, the patient conversing with 
fluency and spirit, and exercising the mental 
faculties with activity and acuteness. 

Somnambulism may sometimes incapacitate 
a person from the proper performance of the 
duties and engagements of his situation, and 
then unquestionably it may impair the validity 
of contracts p^id other civil acts to which he 
is a party. By rendering him troublesome, 
mischievous, and even dangerous, it furnishes 
good grounds for annulling contracts of seiwice, 
whether it existed previously and was con- 
cealed, or had made its appearance at a later 
date. Whether it should be considered a 
sufficient defence of breach of promise of mar- 
riage, is a question which does not jiroperly 
admit of a general answer. 

^ HofFbauer suggests as a reason for not re- 
garding the criminal actions of the somnam- 
buli.st with too much indulgence, that they 
have probably originated, if not in preme- 
ditation, at least in the deep and deliberate 
attention which the mind has given to the 
subject when awake. 

Foder(5 too, by a somewhat similar kind of 
logic, comes to the conclusion that the acts 
of a somnambulist, instead of resulting from 
mental delusion, are more independent than 
any others, because they are the free and un- 
constrained expression of his waking thoughts 
and designs, and therefore that they are not 
altogether excusable. 

He seems to have forgotten, observes Dr. 
Kay {Med. Jvi'isp. of Insanity), tliat by no 
human laws are men responsible fo^ their 
secret thoughts, but only for their words and 
acts. 

Son assault demesne, a justification in an 
action of assault and battery, on the gi*oimd 
that the plaintiff made the first assault, and 
what the defendant did was in his own defence. 
It is a plea by confession and avoidance.— 

1 Selw.^ N. P. 32. 

Son-in-law {^gener, Lat.^, the husband of 
one’s daughter. 

Sontage, a tax of 40s. heretofore laid 
upon every knight’s fee. 

Sorcery. No prosecution shall for the future 

3i 
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be carried on against any person for witch- 
craft, sorcery, enchantment, or conjuration, or 
for charging another with any such offences. 
Persons pretending to use witchcraft, tell 
fortunes, or discover stolen goods by skill in 
any occult or crafty science, are punishable by 
imprisonment (9 Geo. II. c. 5). Persona 
using any subtle craft, means, or device, by 
palmistry or otherwise, to deceive the people, 
are to be deemed rogues and vagabonds, and 
to be punished with imprisonment and hard 
labor. — 5 Geo. IV. c. 83, a! 4. 

Sorehon, or Sorn, a kind of arbitrary exac- 
tion, or servile tenure, which formerly existed 
in S(;otland and Ireland. Whenever a chief- 
tain had a mind to revel, he came down among 
the tenants with his followers, by way of con- 
tempt called GiliivitJittSy and lived on free 
quarters. 

Sororicide, the murder of a sister. 

Sors, principal, to distinguish it from interest. 

Sothsaga, or Sothsage [ft*. true, and 
saga^ Sax., testimony], history. — Cowel. 

Sonl-SCOt, a mortuary. 

Soundillg in damages, an action for unas- 
certained damages. 

Sourcar, a merchant or banker ; a money- 
lender. — Indian. 

South Sea-fund, the produce of the taxes 
appropriated to pay the interest of such part of 
the National Debt as yvas advanced by the South 
Sea-Company and its annuitants. The holders,, 
of South Sea annuities have been paid off, 
or have received other stock in lieu thereof. 

South Wales, as to the better management 
and control of the highways in, see 23 & 24 
Viet. c. G8. 

Southwell, the Collegiate Church of, in Not- 
tinghamshire. It is a corj)oration aggregate, 
constituted without a head, and consisting only 
of canons. 

Sovereign, a chief or supreme person. See 
Queen. Also, a piece of money of the value of 
twenty shillings. 

Sovereign power, or Sovereignty, tliat 
power in a state to which none other is superior. 

Sowlegprove, February, so called in South 
Wales. * , 

Sowne [ft*, souvenu, Fr., remembered], such 
as is leviable. 

Sowning and Eowning, the apportioning or 
placing of cattle on a common, or goods in a 
house, according to the respective rights of 
various parties interested. — Scotch phrase. 

Spadarius, a sword-bearer. — Blount. 

Spado, an eunuch ; an impotent man. — Civ. ' 
Law. 

Sparsim [Lat.], disperaedly. c 

SpatSB Fl^itum, a court for the speedy exe- 
cution of justice upon military delinquents. 

Speaker of the Houee of Commons. This 
great officer must have been anciently, as at 


present, the organ or spokesman of the Com- 
mons, although in modern times he is nidl’e 
occupied in presiding over the deliberations of 
the House than in delivering speeches on their 
behalf. Amongst the duties of the Speaker 
are the following ; — To read to the Sovereign 
petitions or addresses from the Commons, and 
to deliver in the royal presence, whether at the 
palace or in the House of Lords, such speeches 
as are usually made on behalf of the Commons ; 
to manage, in the name of the House, where 
counsel, witnesses, or prisoners are at the bar ; 
to reprimand persons who have incurred the 
displeasure of the House ; to issue warrants of 
commital or release for breaches of privilege ; 
to communicate in writing with any parties, 
when so instructed by the House ; to exercise 
vigilance in reference to private bills, especially 
with a view to protect property in general, or 
the rights of individuals, from undue encroach- 
ment or injury ; to express the thanks or appro- 
bation of the Commons to distinguislied per- 
sonages; to control and regulate the subordinate 
officers of the House ; to entertain the members 
at dinner, in due succession and at stated pe- 
riods ; to adjourn the House at four o’clock if 
forty members be not present ; to appoint tellers 
on divisions. The Speaker must abstain from 
debating, unless in committee of the whole 
House. As chairman of the House, his duties 
are the same as those of any other president of 
a deliberative assembly. When Parliament is 
about to be prorogued, it is customary for the 
Speaker to address to the Sovereign, in the 
House of Lords, a speech recapitulating the 
proceedings of the session. Should a member 
p(;rsevere in breaches of order, the Speaker 
may ‘ name ’ him, as it is called, a course uni- 
formly followed by the censure of the House. 
In extreme cases the Speaker may order mem- 
bers or others into custody until the pleasure 
of the House be signified. On divisions, when 
the numbers happen to be equal, ho gives the 
casting vote, but he never otherwise votes. 
He is chosen by the House of Commons from 
amongst its own members, subject to the ap- 
proval of the Crown, and holds his office till 
the dissolution of the Parliament in which he 
was elected. His salary is 6,000Z. a-year, ex- 
clusive of a furnished residence. At the end 
of his official labors he is generally rewarded 
by a peerage, and a pension of 4,0()0Z. for two 
lives. He is a member of the Privy Council, 
and entitled to rank after barons. — Do(Vs Pari. 
Comp. See 17 & 18 Viet. c. 84, as to the ap- 
pointment of a Deputy- Speaker, and the duties 
he performs during the Speaker’s temporary 
absence. 

Speaker of the House of Lords. The Lord 
Chancellor, by virtue of his office, becomes, on 
the delivery of the seal to him by the Sovereign, 
Speaker of the House of Lords. He is usually 
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but not necessarily a peer. There has always 
been a Deputy- Speaker, and formerly there 
were two or more, but since the year 1815 
there has been only one. The chairman in 
committees generally fills this office. In the 
absence of the Lord Chancellor and of the 
Deputy- Speaker, it is competent to the House 
to appoint any noble lord to take the woolsack. 
The Speaker is the organ or mouthpiece of the 
House, and it therefore is his duty to represent 
their lordships in their collective capacity, when 
holding intercourse with other public bodies or 
with individuals. He has not a casting vote 
upon divisions, for should tlie numbers prove 
equal, the non-contents prevail. The Deputy- 
Speaker of the Lords is appointed by the Crown. 
DofVs Pari. Cotnp. 

Speaking demurrer, one in which new facts, 
which do not appear upon the face of a bill in 
equity, are introduced to support a demurrer. 
It will be overruled. 

Speaking with prosecutor. It is not un- 
common, when a person is convicted of a mis- 
demeanor, more immediately affecting an indi- 
vidual, as a battery, imprisonment, or the like, 
for the court to permit the defendant to ^eak 
with the prosecutor before any judgment is 
pronounced, and if the prosecutor declare him- 
self satisfied, to inflict but a trivial punishment. 
This is done in oi’der to reimburse the prose- 
cutor his expenses, and make him some private 
amends, without the trouble and circuity of 
a civil action. — 4 Step. Com. 315 ; but sec 
4 Bl. Com. 364. 

Special administration, a limited one, as of 
certain specific eftects, such as a term of years. 

Special agent, one authorized to transact 
only a particular business for his principal, ns 
distinguished from a general agent. 

Special bail, bail above or to the action. 
See Bail. 

Special bailiff, one cho.sen by a party himr 
self, to execute process in the sheriffs hands ; 
the appointment of such a bailiff relieves the 
sheriff of all responsibility. 

Special bastard, one born of parents before 
marriage, the parents afterwards intermarrying. 
By the civil and Scotch law he would be then 
legitimated. 

Special case. Where a difficulty in point 
of law arises upon a trial, the jury may, instead 
of finding a special verdict, find a general ver- 
dict for the plaintiff, subject to the opinion of 
the court above, on a special case stated by the 
counsel on both sides with regard to tlie matter , 
of law. 

The case ought to be dictated by the judge 
at the trial, and signed by counsel on both 
sides before the jury are discharged ; and if, in 
settling it, any difference of opinion arise about 
a fact, the opinion of the jury may be taken, 
and the fact stated accordingly. In practice, 


however, after the trial the case is drawn by 
the junior counsel for the plaintiff, and setfted 
by the junior counsel for the defendant in the 
same manner as a special verdict, the judge 
settling any disputes from his notes. The 
postea is stayed in the hands of the associate 
until the question is argued and determined, 
after which a general verdict is entered for the 
successful party. — 1 Chit. Arch. Prac. by 
Pren. 453. 

Error may be byought upon a judgment on 
a special case in the same manner as upon a 
judgment on a special verdict, unless the parties 
agi*ee to the contrary ; and the proceedings for 
bringing a special ca.8e before the Court of 
Error shall, as nearly as may be, be the same as 
in the case of a special verdict ; and the Court 
of Error shall either affirm the judgment or 
give the same judgment as ought to have been 
given in the court in which it was originally 
decided, the ^id Court of Error being required 
to draw any inferences of fact from the facts 
stated in such sj^ecial case which the court 
whc*re it was originally decided ought to have 
drawn. — C. L. P. A. 1852, s. 32. 

By 3 & 4 Will. IV. c. 42, s. 25, it Bha|L,be 
lawful for the parties in any action or infoma- 
tion after issue joined, by consent, and by order 
of any of the judges of the superior courts, to 
state the facts of the case in the form of a special 
case for the opinion of the court, and to agree 
• that a judgment shall be entered for the plaintiff 
or defendant by confession, or of nolle proBequi^ 
immediately after the decision of the case, or 
otherwise, as the court may think fit, and judg- 
ment shall be entered accordingly. 

But the parties may, after writ issued, and 
before judgment, by consent, and order of a 
judge, state any question or questions of law 
in a special case for the opinion of the court, 
without any pleadings.— -(71 L. P. A. 1852, 
ss. 46-48; R. H, T. 1853, 15. 

Where the parties to an action are agreed as 
to the question or questions of fiict to be decided 
between them, they may, after writ issued, and 
before judgment, by consent, and order of a 
judge (which order any judge shall have power 
to make, upon* being satisfied* that the parties 
have a horid, fide interest in the decision of such 
question or questions, and that the same is or 
are fit to be tried), proceed to the trial of any 
question or questions of fiict without form^ 
pleadings ; and such question or questions may 
be stated for trial in an issue in the form con- 
tained in the schedule (A) to the Act annexed, 
marked No. 6, and such issue may be entered 
for trial and tried accordingly in the same man- 
ner as any issue joined in an ordinary action ; 
and the proceedings in such action and issue 
shall be under and subject to the ordinary con* 
trol and jurisdiction of the court, as in olher 
actions. — C. L.P. A. 1852, ss, 42-45. 

3i2 
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A special case may be stated in an action of 
ejectment.-— O'. L» P. A. 1852, ss. 179, 208. 

As to a special case in a compulsory arbitra- 
tion and by arbitrators, see Ibid. 1854, ss. 4, 5. 

Where all parties are agreed upon the &cts 
of a matter, but are interested, or claim to be 
interested, in any question cognizable in the 
Court of Chancery as to the doubtful construc- 
tion of any Act of Parlijvment, will, deed, or 
other instrument in writing, or any article, 
clause, matter, or thing therein contained, or 
as to tlie title or evidence of title, to any real 
or personal estate contracted to be sold or other- 
wise dealt with, or as to the parties to, or the 
form of any deed or instrument for carrying 
any such contract into effect, or as to any other 
matter falling within the original jurisdiction of 
the court as a Court of Equity, or made subject 
to the jurisdiction or authority of the court by 
any statute not being one of the statutes relating 
to bankrupts, they may concur ii^ stating such 
question in tlie form of a special case for the 
opinion of the Court of Chancery, and all exe- 
cutors, administrators, and trustees may concur 
in such case. — 13 & 14 VicL c. 35 ; Smi- Ch. 
Pr^56. 

"V^en at a trial in a court of oyer and ter- 
miner, gaol delivery, or quarter sessions, 
any question of law jirises on motion in arrest 
of judgment (or <?Yen independently of such 
motion), which such court finds too difficult for 
its determination, it is empowered by 11 & 12 
Viet. c. 78, to reserve the question; and to 
state it in the form of a special case for the 
consideration of the judges of the superior courts 
sitting as a court of criminal ap 2 )ea] ; and in 
the meantime to postpone the judgment, or 
respite the execution of it, as may be thought 
fit. As to cases stated by justices .of the peace, 
see 20 & 21 Viet. c. 43. 

Special claim, a claim not enumerated in 
the orders of 22nd April 1850, which requires 
the leave of the Court of Chanceiy to file it. — 
Smi, Ch. Pr. 645. Claims are abolished. See 
Claim in Equity. , ^ 

Special commission, an extraordinary Com- 
mission of oyer and terminer and gaol delivery, 
issued by the Crhwn to the judges when it is 
necessary that offences should be immediately 
tried and punished. 

Special constables, persons appointed by 
the magistrates to execute warrants on particu- 
lar occasions. — 41 Geo. ///. c. 78 ; or to assist 
in keeping the peace, when the ordinary con- 
stables are insufficient for that purpose, see 1 Sn 
2 Wm. IV, c. 41 ; 5,& 6 Wm, IV. c,. 43 ; and 1 & 

2 Viet. €. 80. 

Special damc^e, a particular loss occasioned 
by an act complained of. 

Special demurrer, a demurrer for some de- 
fect in the form of the opposite party’s pleading. 
Abolished by C. L. P. A. 1852, s. 51. 


Special examiner, one appointed to take 
examinations in the country. — Smi. Chancery 
Prac. 27. 

Special finding, of a jury, instead of amend- 
ment of variance. See 3 & 4 Wm, IV. c. 42, 
s. 24. 

Special mdorsement, an indorsement in full 
on a bill of exchange or jiromissory note, which, 
besides the signature of the indorser, expresses 
in whose favor the indorsement is made. Thus : 

* Pay Mr. C. D., or order. A. B. ; ’ the signa- 
ture of the indorser being subscribed to the di- 
rection. Its effect is to make the Instrument 
payable to C. D. or his order only ; and accord- 
in^y, C. I), cannot transfer it otherwise than 
by indorsimient. Tlie omission of the words, 

* or order,’ is not material in a special indorse- 
ment ; for the indorsee takes it with all its in- 
cidents, and among the rest with its negotiable 
quality, if it were originally made payable to 
order. 

Special indorsement on summons. See 

Summons, writ of. 

Special isJuncUons, .those prohibitory writs 
or interdicts against acts of parties, such as 
waste, nuisance piracy, &c^ See Injunction. 

Special .jurors’ list, a catalogue annually 
made ]>y a sheriff of persons qualified to act as 
special jurors. 

Special jury, a jury consisting of persons 
who, in addition to the ordinary qualifications, 

, are of a certain station in society, as esejuires, 
or persons of higher degree, or bankers, or 
merchants. 

Tlie precept issued by the judges of assize 
sliall direct the sheriff to summon a sufficient 
number of special jurymen, to be mentioned 
therein, not exceeding forty-eight in aU, to try 
tlie special jury-causes at the assizes ; and the 
persons summoned in pursuance of such precept 
shall be the jury lor trying the special jury- 
causes at the assizes, subject to such right of 
challenge as the p^irties bylaw are now entitled 
to, and a printed panel of the sj)ecial jurors so 
summoned shall be made, kept, delivered and 
annexed to the Nisi-Prius-Record in like time 
and manner and ujion the same terms as is pro- 
vided with reference to the panel of common 
jurors ; and upon the trial the special jury shall 
be ballotted for, and caUed in the order in 
which they shall be drawn from the box, in 
the same mannesr as common jurors : provided 
that, the coiurtnr a judge, in such case as they or 
he may think fit, may order tliat a special jury 
be struck according to the late practice, and 
such order shall be a sufficient warrant for 
striking such special jury, and making a panel 
thereof for the trial of the particular cause.— 
C. L. P. A. 1852, s. 108. 

In any county, except London and Middlesex, 
the plaintiff in any action, except replevin, 
^all be entitled to have the cause tried by a 
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special jury, upon giving notice in writing to 
the defendant, at such time as would be necea* 
sary for a notice of trial, of his intention that 
the cause shall be so tried ; and the defendant 
or plaintiff in replevin shall be so entitled, on 
giving the like notice within the time now 
limited for obtaining a rule for a special jury : 
provided that the court or a judge may at any 
time order that a cause shall be tried by a 
special jury, upon such terms as they or he 
shall think fit (s. 109). 

In London and Middlesex special jurors shall 
be nominated and reduced by and before the 
under-sheriff and secondary respectively, in 
like manner as by the master befor^this Act, 
upon the application of either party entitled to 
a special jury, and his obtaining a rule for such 
purpose, and the names of the jurors so struck 
shall be placed upon a panel, which shall be 
delivered and annexed to the Nisis-Prius- 
Eecord, in like manner and upon the same 
terms as is provided with reference to the panel 
of common jurors; and upon the trial the 
special jury shall be ballotted for, and called in 
the order in which they shall be drawn from 
the box, in the same manner as common jurors 
(s. HO). 

Where the defendant in any case, or plaintiff 
in replevin, gives notice of his intention to try 
the cause by a special jury, and the venue is in 
London or Middlesex, the court or a judge if 
satisfied that such notice is given for the pur- 
pose of delay, may order that the cause be tried 
by a common jury, or make such other order as 
to the trial of the cause as such court or judge 
shall think fit (s. 111). 

Where notice has been given to try by special 
jury, eithe^arty may, six days before the first 
day of the^ttings in London or Middlesex, or 
adjouminent-day in London, or commission-day 
of the assizes, give notice to the sheriff that such" 
cause is to be tried by a special jury ; and in 
case no such notice be given, no special jury 
need be summoned or attend, and the cause 
may be tried by a common jury, unless other- 
wise ordered by the court or a judge (a. 112). 

In all cases where notice is not given to the 
sheriff that the cause is to be tried by a special 
jury, and by reason thereof a special jury is not 
summoned or does not attend, the cause may be 
tried by a common jury, to be taken from the 
panel of common jurors, in like manner as if no 
proceedings had been had to fty the cause by a 
special jury (s. 113). 

No rule for a special jury shall be granted on * 
behalf of any defendant (or plaintiff in replevin) 
except on an affidavit, either stating that no 
notice of trial has been given, or if it has been 
given, then stating the day for which such notice 
has been given ; and in the latter case no such 
rule is to be granted unless such application is 
made for it more than six days before that day ; 


provided that a judge may, on summons, order 
a rule for a special jury to be drawn up at any 
time.— T. 1853, r. 44. 

No cause shall be tried by a special jury in 
Middlesex or London, unless the rule for such 
special jury be served ar^d the cause marked in 
the Associate’s book as a special jury-cause, on 
or before the day preceding the day appointed 
in Middlesex and London respectively for tlie 
trial of special jurors (r. 45). 

Sheriffs, other man the sheriffs of London and 
Middlesex, shall, seven days before the commis- 
sion-day, make and keep at their offices, for in- 
spection, a printed copy of the panel of the 
special jurymen to try the special jury causes at 
the assizes, as directed by the C. L. P. Act, 
1852 ; but such special jury need not be sum- 
moned, except notice be given as provided for 
by the 112th section of the said Act (r. 47). 
As to the summoning of persons to serve on 
juries, see ‘ Jhe Juries’ Act, 1862,’ 25 & 26 
Viet. c. 107. See Jury. 

Special license, one granted by the Arch- 
bishop of Canterbury to authorize a marriage at 
any convenient time or place. 

Special motion. See Motion. 

Special occupancy, where an estate is granted 
to a man and his heirs during the life of cestui 
que viCy and the grantee dies? without alienation, 
and while the life for which he held continues, 
^the heir will succeed and is called a special 
occupant. See 7 Wm. IV. and 1 Viet. c. 26, 
ss. 3, 6. 

Special paper, a list kept in court of 
common law in which demurrers, special 
cases, &c. to be argued are set down. 

Special petition. See Petition. 

Special pleaders, members of an inn of 
court, not called to the bar, who devote them- 
selves to the drawing of common law pleadings. 

Special pleading, the science of pleading. 

It is a forensic invention, due to the dialectic 
genius of the middle ages, but nearly destroyed 
by modern innovation. See Step. Plead. 

Special pleas, pleas which ore not in -the 
form of what are still called general issues, but 
which allege vaffirmative mdtter, as in^c^, 
coverture, statute of limitations, &c. 

Special pleas in bar in criminal matters go to 
the merits of the indictment, and give a reason 
why the prisoner ought to be discharged from 
the prosecution ; they are of four kinds, viz. a 
former acquittal, a former conviction, a former 
attainder, or a pardon. 

Special property, qualified property, which 

see. 

Spedial sessions. See Sessions of ths peace. 
Special tail, where an estate-tail is limited 
to the children of two given parents^ as to A. 
and the heirs of his body by B. his wife. 

Special traverse, a form of pleading, abo- 
lished by C. L. P. A., 1852, s. 65. 

^ * 
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Special trust. Where the machinery of a 
trustee is introduced for the execution of some 
purpose particularly pointed out, and the trustee 
is not a mere passive depositary of the estate, 
but is called upon to exert himself actively in 
the execution of the settlor’s intention; as where 
a conveyance is to trustees upon trust to sell for 
payment of debts. 

Special trusts have been divided into (1) 
ministerial (or instrumental), and (2) discre- 
tionary. The former, such as^emand no further 
exercise of reason or understanding than every 
intelligent agent must necessarily employ ; the 
latter, such as cannot be duly administered with- 
out the application of a certain degree of pru- 
dence and judgment. 

Special trusts may be divided, with reference 
to the object in view, into (1) lawful, and (2) 
unlawful. The former, such as are directed to 
some honest purpose, as a trust to pay debts, &c. 
which are called by Lord Bacon intents, or con- 
fidences, and will be administered* by the Court 
of Chancery. The latter are trusts created for 
the attainment of some end contravening the 
policy of the law, and therefore not to be sanc- 
tioned, as a trust to defraud creditors or to de- 
feat a statute. Such are designated by Lord 
Bacon frauds, covins, or collusions. — Lew. on 
TmstSf 21 . . 

Special verdict, a^special finding of the facta 
of the case, leaving to the court the application 
of the law to the facts thus found. It is dictated 
by the court, and signed by counsel on both 
sides, before the jury are discharged. — 1 Chit. 
Arch. Prac. by Pren. 430. 

Specialty, a contract by deed. 

Specialty debts, bonds, mortgages, debts, se- 
cured by writing under seal ; they rank next to 
those of record, and above simple contract debts. 

Specie, metallic money. 

Specification, a particular and detailed ac- 
count of a thing ; also, a description of a patent 
directed to be enrolled in the High Court of 
Chancery, within a specified time, its object 
being to put the public in full possession of the 
inventor’s secret, so that any person may be in 
a condition to avail himself o,f it when the 
period of exclusive privilege has expired. — 
16 & 17 Viet. c. 115, 8. 6. See Letters 

PATENT. 

' As to indexes of specifications for the public 
use, see 15 & 16 Viet. c. 83 ; and 16 & 17 
^^ict. c. 5, s. 8. 

Also, in Scotland, the making of new pro- 
perty from materials belonging to another, as ‘ 
wine from grapes. See Sand. Just. 189. 

Specific legacy. See Legacy. 

Specific performance of agreements. 

Equity, in obedience to the cardinal rule of 
natural justice, that a person should perform 
his agreement, enforces, pursuant to a regulated 
and judicial discretion, the actual accomplish- 


ment of a thing stipulated for, on the ground 
that what is lawfully agreed to be done ought 
to be done and indeed is, in its contemplation, 
considered as now done. The common law 
has not recognised this principle ; it has only 
given damages to a suffering party for the non- 
performance of an executory agreement ; the 
C. L. P..A. 1854, has, however, imparted to 
the Common Law writ of mandamus a little 
more efficacy. Consult 1 Fonblan. Eq, b. 1 ; 1 
Madd. Chan. 466-563 ; 2 Atk. Conv. 561-718; 
Batten on Spec. Perf . ; 2 Sto. Eq. Jur. c. xviii. ; 
1 Chit. Eq. Ind. by Mac. 80—110 ; Dart's Vend, 
and Pur. c. xviii. ; Lord St. Leonard's V. and 
P. c. V. 3 & 4, p. 168, et seq . ; and Fry's 
Specific Performance of Contracts. 

The several requisites of a contract, which 
will be directed to be specifically executed, are 
these : — 

(o) The contract must be entered into by 
competent parties, or their lawfully authorized 
agents. The general rule is, that all partie.s 
who can bind themselves at law, are competent 
to enter into agreements, which equity will 
enforce. 

The instance of supplying a defective exe- 
cution of a power in favor of meritorious ap- 
pointees is, however, an ^ exception to this 
general rule. » 

The specific performance of a contract will be 
decreed notwithstanding the infancy of a de- 
ceased vendor’s heir-at-law, for he is deemed to 
be a trustee for the purchaser, and the court 
will grant, in such a case, a vesting order pur- 
suant to 13 & 14 Viet. c. 60, s. 30. 

{b') The parties must contract willingly, with- 
out undue bias, and not under any improper 
influence. 

(c) The terms of the contract mi:g|| be under- 
stood by the parties without mistake or rais- 
^ apprehension, and must be certain and defined, 
importing a concluded agreement. 

Id) The contract must be entered into for 
a valuable executory consideration, such as 
maiTiage or money ; and not for a merely 
good consideration, how meritorious soever it 
may be. 

(e) While a valuable consideration exists 
on the one side, there must be a promise or 
sale on the other, together with a mutuality 
of remedy between the parties. In other 
words, there must be some inducement pass- 
ing from one pavty in order to render binding 
the promise of the other. 

(/) The contract, if it relates to land, 
should be in writing. The Statute of Frauds, 
29 Car. II. c. 3, s. 4, enacts that no action 
shall be brought whereby to charge any person 
upon any contract or sale of lands, tenements, 
or hereditaments, or any interest in or con- 
cerning them, unless the agreement upon 
which such action shall be brought, or some 
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memorandum or note thereof shall be in 
writing, and signed by the party to be 
charged therewith, or some other person by 
him thereunto lawfully authorized. It is not, 
however, considered requisite that an agree- 
ment should at the time be binding on both 
parties, it is suJBSicient if an agreement signed 
by one party be afterwards accepted %nd acted 
upon by the other. And it is now clearly 
settled, that a plaintiff may obtain a decree 
for specific peidbrmance of an agreement signed 
by the defendant alone, for by the party who 
has not signed the agreement bringing his 
suit, the court acquires the jurisdiction to 
bind him by the agreement, and /rom that 
moment there is a mutuality of remedy. No 
particular form of agreement is necessary, for 
if the written agreement contain a plain and 
simple statement of the names of the parties, 
and the terms of the contract, it is sufficient. 
Thus a contract may be made out by a corre- 
spondence, as where one ^person offers by 
letter to sell to another property for a given 
consideration, and the other writes an answer 
simply accepting such offer, without the intro- 
duction of any new term or condition, there 
being a fair understanding on the part of 
each as to what is to be the purchase- money, 
and how it is to be paid, and also a reason- 
able description of the subject of the bargain. 
It is not necessary that the contract or writing^ 
itself should contain all the terms of the agree- 
ment, if it clearly refer to and identify another 
document which does contain them, so as to 
make it part and parcel of the agreement. 

There must be a signature of the name of 
the party to be charged, or his agent, in some 
way so as to give authenticity to the whole 
agreement, but his surname or initials will be 
sufficient. 

Equity will entertain suits for the specific 
performance of contracts, which are not re- 
duced into writing, where there does not 
appear any danger of fraud or perjury. The 
following parol contracts will, therefore, be 
specifically enforced : 

(1) A sale ordered by a decree of a Court 
of Chancery, for the judgment of the court in 
confirming such a purchase, takes the trans- 
action out of the statute. It is, however, now • 
usual for the purchaser to subscribe a written 
or printed contract. 

(2) Where a parol agreement has been so 
substantially performed in part, as to render 
it inequitable not to enforce the whole of it. • 

An agreement will not be considered as 
partly performed or executed, unless the acts 
done are such as could be done with no other 
design than to complete it. Neither will acts 
merely introductory, or ancillary to an agree- 
ment, be considered as part performances, 
although attended with expense. Therefore, 


delivering an abstract, giving directions for a 
conveyance, going to view the estate, appoint- 
ing an appraiser to value it, making valuations, 
&c. will not take a parol agreement out of the 
statute ^ neither will payment of the purchase- 
money, because while the Statute of Frauds 
provides that part payment shall bind in the 
case of personalty, its silence as to lands is 
construed to mean that part payment should 
not have such an effect. But if possession 
be delivered to tlfe purchaser in part perform- 
ance, the agreement will be considered as in 
part executed, especially if he expend money 
in building on or in improving the property 
according to the agreement, for the estate will 
never be so construed as to protect or be a 
means of fraud. Of course, the terms of the 
contract must distinctly appear to the satis- 
faction of the court. 

(3) Where the agreement has not been re- 
duced into yriting through the fraud of one 
of the parties, the agreement will be exempted 
from the operation of the statute, and allowed 
to be proved by parol evidence. 

(4) Anotlier case in which parol agreements 
are considered binding is when the land is 
partnership property. Where a partnership, 
or an agreement in the nature of one, exists 
between two persons, and kind is acquired by 
the partnership as a substratum of it, the land 
is in the nature of stock-in-trade of the part- 
nership, and this being proved as an inde- 
pendent fact, the court, without regarding the 
statute of frauds, will inquire of what the 
partnership stock consisted, whether that stock 
be land or any other kind of property. 

(5) Where a suit is brought for the execu- 
tion of a verbal agreement fully set forth in 
the plaintifTs claim or bill, and the defendant 
puts in his answer or defence thereto, and 
confesses the agreement, the case is thereby 
taken entirely out of the mischief intended to 
be prevented by the ''statute, and there being 
no danger of perjury, the court will decree a 
specific performance, and should the defendant 
die, upon an order of revivor against his 
heir, the sam^ decree will bfi made as if the 
ancestor were living. Should, however, the 
defendant falsely deny the agreement, although 
he may be indicted for perjury, yet a con- 
viction will not enable equity to decree a 
performance of the agreement. And where 
he admits the parol contract, but insists, by « 
way of defence, upon the protection of the 
statute, the suit will be barred. 

The exclusion of parol evidence offered to 
explain, add to, or vary a written contract 
relative to land, stands upon two distinct 
grounds ; such evidence is rejected, not simply 
as being in direct oppontion to the Statute of 
Frauds, but also, independently of the statute 
upon the general rule of evidence, that a 
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■written instrument must speak for itself, and 
can receive no aid from extrinsic evidence of 
such an unsatisfactory nature. 

The statute does not say that a written 
agreement shall bind, but that an unwritten 
agreement shall not bind ; leaving it,* there- 
fore, to the defendant to make the same de- 
fence now as he might have done before the 
statute ; and consequently as before the statute 
he might have resisted the agreement on parol 
evidence that it was not '\^iat he meant to 
have entered into, so he may now say the 
agi’eement was not that which he meant to 
have signed. — 2 Aik. Conv. 597. 

Seeing that the basis of the specific execution 
of agreements is the inadequacy of the remedy 
at law by which damages only can be re- 
covered, equity will refuse this relief when 
such damages would be commensurate with 
the injuiy sustained ; therefore, as a broad 
rule, performance of contracts affecting realty 
will be decreed ; but not of contracts for the 
sale of stock, goods, or other things of a 
merely personal nature, because the damages 
which can be recovered at law for their breach 
will purchase other stock or goods. 

Equity has never yet specifically performed 
the following contracts, viz. common cove- 
nants in a lease, the proper remedy being at 
law ; an agreement or covenant to refer a 
dispute to arbitration, it being contrary to 
public policy that private tribunals should 
adjudicate upon matters which ought to be 
publicly investigated (but an award respecting 
lands, and not merely for the payment of 
money, will be ordered to be specifically 
executed); an agreement to purchase the 
business of an attorney, for there are not any 
means of compelling the clients to retain the 
purchaser; an agreement for a partnership, 
unless it be for a given period, since it might be 
dissolved immediately afterwards, and equity 
does nothing in vain. > 

To the rule, however, of not decreeing the 
specific execution of mere personal contracts 
there are many exceptions; thus, agreements 
of a negative character, as not to build or not 
to cariy on a trade, or negative covenants in 
a farming lease, are frequently enforced by 
injimction. So equity will sometimes secure 
the performance of a positive agreement by 
an injunction in a negative form, as to restrain 
a defendant from keeping possession of books, 
contrary to express covenant. Again, upon 
positive agreements as to personal acts, equity 
has jurisdiction to direct, by a simple man- 
datory order, those acts to be done (which 
have been agreed to be done ; thus the court 
decrees performance of a covenant for further 
assurance, should any subsequent right accrue 
to the person entering into such covenant; 
and more thtm this, if ^|.ere is no such cove- 


nant, the court implies an agreement, that any 
subsequent right acquired by the vendor of an 
estate shall be conveyed to the purchaser. It 
may be stated gener^ly, "with respect to agree- 
ments to do personal acta, and with respect to 
other agreements, that if damages at law would 
be an inadequate remedy, and if the act is 
certain jn its nature and capable of being 
performed, performance will be decreed. 

As to the power of the Court of Chancery 
to award damages, see 21 & 22 Viet. c. 27. 

Speedy execution. A plaintiff or defendant 
having obtained a verdict in a cause, is 
entitled to issue execution in 14 days, unless 
the judge who tries the cause, or some other 
judge, or the court, should order execution 
to issue at an earlier or later period, with or 
without teims. — C. L. P. A. 1852, s. 120, 
and II. T. 1853, r. 57. See 1 Chit. Arch. Prac. 
hy Pren. 412. 

Speedy Judgment Act, 1 Wm. IV. c. 7. 

Sperate, that ^ which there is a hope of 
the recovery. 

Spes est vigilantis somnium. — 4 Inst. 203.— 
(Hope is the dream of one who is awake.) 

iSpes impunitatis continuum affectum tribuit 
delinquendi. — 3 Inst. 236. — (The hope of im- 
punity confirms the disposition to commit crime.) 

Spes recuperandi [Lat.] (the hope of 
recovery). 

Spigurnel [fr. spicurran, Sax., to shut up 
or inclose], the sealer of the royal •writs. 

Spinster, an unmarried woman, so called 
because she was supposed to be occupied in 
spinning. 

In Scotland, the wife’s or cognate side of 
the family is termed the ‘ spindle-side,’ in 
contradistinction to the agnate or husband’s 
side, which is denominated the ‘ spear ’ or 
‘ sword-side.’ The armorial bearings of the 
fiimilies of widows and spinsters are painted 
on this spindle, which is popularly termed 
a lozenge. Amongst the Romans, the bride 
at a marriage carried a distaff and spindle 
with wool, as a type that she was, like a good 
housewife, to occupy herself in spinning, and 
in memory of Caia Cescilia, or Tanaquil, wife 
of Tarquinius Prisons, a famous spinster. That 
spinning was eminently the duty of a house- 
. wife in the oldest times we learn from the 
most ancient Greek authors. 

Spirits. * By 23 & 24 Viet. c. 114, the 
excise regulations relating to the distilling, 
rectifying, and dealing in spirits are amended 
and reduced into one Act, and see 24 & 25 
Viet. c. 84, s. 2. 

As to excise licenses for ihe sale of spirits, 
see 6 Geo. IV. cc. 80 & 81, s. 26 ; 7 & 8 
Geo. IV. c. 53; 4 & 6 Wm. IV. c. 51 ; 4 & 
5 Viet. c. 20; 18 & 19 Viet. c. 88; 23 Viet. 
c. 27 ; 24 & 25 Viet. c. 91. 

As to the excise duty on (spirits, see 18 <& 
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19 Viet. c. 88 (amended by 24 & 25 Viet, 
c. 91); 23 & 24 Viet. c. 129; and 24- & 25 
Viet. cc. 20 & 21. 

Spiritual corporations, corporations the 
members of which are entirely spiritual per- 
sons, and incorporated as such, for the further- 
ance of reliJ;ion and perpetuating the rights 
of the church. ^ 

They are of two sorts ; 

(1) SolCf as bishops, certain deans, parsons, 
and vicars, or 

(2) Aggregate., as deans and chapters, prior 
and convent, abbot and monk. 

Spiritual courts, ecclesiastical courts, 
which see. 

Spiritual lords, the archbishops and bishops 
of the House of Peers. 

Spirituality, that which belongs to one as 
an ecclesiastic. 

Spirituality of benefices, the tithes of 
land, &c. 

Spital, or Spittle, a charitable foundation ; 
a hospital for diseased people. 

Splitting a cause of action, suing for 
only a part of a claim or demand. Not per- 
mitted. 

Spoliation, a writ or suit for the fruits of a 
church or the church itself, to be sued in the 
spiritual and not in the temporal court. It 
lies for one incumbent against another where 
they both claim by one patron, and the right 
of patronage does not come in question. — 3 Bl. 
Com. 90. 

^ Spoliatus dehet ante omnia restitui. — 2 Inst. 
‘>14. — (A person who has been despoiled, ought 
to be restored to his former state before any 
thing else.) 

Sponsalia dieuntur futurarum nuptiarum eon- 
ventio et repromissio. — Co. Litt. 34. — (A be- 
trothing is the agreement and promise of a 
future marriage.) 

Sponsalia inter minores eontracta, ante sep~ 
tern annoSf nulla sunt.~-~JenJc. Cent. 95. — (Be- 
trothings contracted,|^ between parties under 
seven years of age are void.) 

Sponsalia, or Stipulatio sponsalitia, es- 
pousals ; mutual promises to marry.— CtV. Law. 

Sponsio judicialis, the feigned issue of the 
Homans. 

Sponsions, agreements or engagements made 
by certain public officers, as generals or admirals 
in time of war, either without authority, or in 
excess of the authority under which they 
purport to be made. — Inter. Law, 

Sponsor, a surety ; one who makes a pro-* 
mise or gives security for another. ^ 

Sponte oblatfi, a free gift or present to the 
Crown. 

Sponte virwm mulier fugiens et adultera facta, 
Dote sua careat, nisi sponsi sponte retracta.^ 
Co. Liu, 32 h. — (Let a woman leaving her 
husband of own accord, and committing 


adultery, lose her dower, unless taken back by 
her husband of his own accord.) 

Sportula, or Sportella, a dole or largess 
either of meat or money given by princes or 
greiit men to the poor. It was properly the 
pannier or basket in which the meat was 
brought, or with which the poor went to beg 
it, thence the word was transferred to the meat 
itself, and thence to money sometimes given in 
lieu of it.-^Encyc. Lond, 

Spousal, marriage-nuptials. 

Spouse-breach, adultery as opposed to sim- 
ple fornication. 

Spreading false news, to make discord 
between the sovereign and nobility, or concern- 
ingany great man of the realm, is a misdemeanor^ 
punishable at common law by fine and impri- 
sonment. 

Springing use, contingent use, which see. 

Spulzie [fr. spoliatioy Lat.], the taking «kr 9 .y 
or meddling with movables in another’s posses- 
sion, without the consent of the owner or 
authority of law . — Scotch term, 

Spunging-house, a house to which debtors 
arrested are taken before commitment to prison, 
where the bailiffs sponge, i. e. impose upon 
them. 

Spurii [either fr. avopaZriy, Gk., at hazard, or 
fr. sinepatre, Lat., without ^ fether], children 
conceived in prostitution. — Sand. Just. 119, 

Spy, an enemy who comes to reconnoitre ; if 
caught he is shot. 

Squibs. The unlicensed making or selling 
or exposing to sale fireworks, or the throwing, 
casting, or firing, squibs or other fireworks in 
or into any thoroughfare or public place, is an 
offence punishable by fine. See 23 & 24 Viet, 
c. 139 (amended by 24 & 25 Viet. c. 130), and 
25 & 26 Viet. c. 98, and may be prosecuted by 
indictment, either under the statute or at com- 
mon law. See 2 & 3 Viet. c. 47, s. 52 ; 9 & 
10 Viet, c. 25 ; and also the Squib-case, Scott 
V. Shepherd, 2 Bl. 892) and 1 Smi. L. C. 343— 
358. 

Squire, contraction of esquire, which see. 

S.S. Collar of. Collars studded with the 
letter S, or consisting of many of that letter 
linked together, either alone or alternately with 
other figures, have been at times much worn by 
persons holding great offices in the state, as well 
as by the gentry of various ranks, from esquires, 
upwards. They are still worn (with certain 
distinctions, which it does not come within our . 
plan to particularise) by the Lords Chief Jus- 
tices, the Lord Chief Baron of the Exchequer, 
the Lord Mayor of London, the Kings of Arms, 
and Heralds, and the Seijeants-at-Arms. 

The signification of the letter S in conneotibn 
with the collar has been variously esq>lamed. 
To name the numerous improbable eonjeetures 
that have been formed would be useless. To 
arrive at any certain conclusion (without farther 
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evidence than has as yet been adduced) seems 
impossible. Perhaps the most likely conjecture 
is that it stands for Soverayne, the favorite motto 
of Henry IV. There is ample evidence that 
the collar of S.S. was originally a badge of 
the house of Lancaster. — Gent. Mag. for 
1842-43. 

Stabbing. See 4 Step. Com. 149 & 449. 

Stabilia, a writ called by that name, founded 
on a custom in Normandy that where a man in 
power claimed lands in tlio possession of an 
inferior, he petitioned the prince that it might 
be put into his hands till the right was decided, 
whereupon he had this writ. 

Stabilitio venationis, the driving deer to a 
stand. 

Stabit prmsumptio donee probetur in contra^ 
rium. — Hob. 297. — (A presumption will stand 
good till the contrary is proved.) 

Stablestand, one of the four evidences or 
presumptions whereby a man is* convicted to 
intend the stealing of the royak deer in the 
forest ; and this is when a man is found at his 
standing in the forest, with a cross-bow bent 
ready to shoot at any deer, or with a long bow, 
or else standing close by a tree with greyhounds 
in a leash ready to slip. — Cowel. 

Stade, Stadium, a furlong. 

Staff'herding, tlie following of cattle within 
a forest. 

Stage-coaches. The provisions relative to 
these will be found embodied in 2 & 3 Wm. IV. * 
c. 120, amended by 3 & 4 Wm. IV. c. 48 ; 2 
& 3 Viet. c. 66 ; and 5 & 6 Viet. c. 79 ; and 
see 10 & 11 Viet. c. 42, s. 2; and 18 & 19 
Viet. c. 78, ss. 1, 2. As to stage-carriage 
licenses, see 26 & 27 Viet, c, 33. 

Stagirius, a resident. 

Stagnum, a pool. By this name the land 
and water pass. — Co. Litt. 5 a. 

Stake, a deposit made to answer an event. 

Stakeholder, one with whom a deposit is 
made by two who lay claim to it. 

St. Albans. The borough was disfmnchised 
by 15 Viet, c. 9. , 

Stale, larceny. — Ang.-Sax. 

Stale check, an ante-dated check. 

Stale demand, a claim for a long time dor- 
mant and undemanded. 

Stalking, the going gently, step by step 
under cover of a horse, &c. to take game. 

Stalll^e, the liberty or right of pitching, or 
erecting stalls in fairs or markets, or the money 
paid for the same. 

Stallarins, a master of the horse ; also the 
owner of a stall in a market. — Spelm. 

Stamp-duties, a branch of the perpe|gaal re- 
venue. They are a tax imposed upon all parch- 
ment and paper whereon many legal proceed- 
ings or any private instruments are written ; 
and also, upon licenses for retailing wines, letting 
horses hire, and for numerous other pur- 


poses; and upon all newi^apers, cards, dice, 
ifec. The principal Stamp Acts are the 55 Geo. 

III. c. 184 ; 13 & 14 Viet. c. 97 ; 16 & 17 
Viet. cc. 59, 63 ; and 17 & 1*8 Viet. c. 83. 
See also the following : — 60 Geo. III. & 1 
Geo. IV. c. 9 ; 3 & 4 Geo. IV, c. 117 ; 5 Geo. 

IV. c. 4 ; 6 Geo. IV. c. 41 ; 9 Gfo. IV. cc. 18, 
49 ; 11 Geo. IV. & 1 Wm. IV. c. 43 ; 1 & 2 
Wm. iV. c. 22 ; 2 & 3 Wm. IV. c. 120 ; 3 & 
4 Wm.IV. cc. 23, 97 ; 4 & 5 Wm, I V, cc. 57, 
60 ; 5 & 6 Wm. IV. cc. 20, 64 ; 6 & 7 Wm. 
IV. c. 76.; 1 & 2 Viet. o. 85 ; 4 & 6 Viet. 
c. 79 ; 5 & 6 Viet. c. 79 ; 6 & 7 Viet. c. 72 ; 
7 & 8 Viet. c. 21 ; 8 & 9 Viet. cc. 2, 76 ; 11 
& 12 Fic^. c. 9; 12 & 13 Viet. c. 80; 14 & 
15 Viet. c. 18 ; 15 & 16 Viet. c. 21 ; 16 & 17 
Viet, cc. 51, 59, 63, 71 ; 18 & 19 Viet, cc. 36, 
78 ; 19 & 20 Viet. c. 27, ss. 2, 81 ;‘21 & 22 
Viet. cc. 11, 20, 24 ; 22 & 23 Viet. c. 36 ; 23 
Viet. c. 15 ; 23 & 24 Viet. cc. 5 & 111 ; and 
24 & 25 Viet. cc. 21 & 92. 

Standard, that which is of undoubted aw- 
tliority, and the test of other things of the same 
kind ; a settled rate. 

Standing mute. See Murus. 

Standing orders, general regulations to be 
observed in passing private acts through Parlia- 
ment. 

Stannary [fr. stannum., Lat. ; stean, Cornish 
tin], a tin-mine. 

There are stannary courts in Devonshire and 
Cornwall for the administration of justice among 
the tinners therein. They are courts of record 
of the wime limited and exclusive nature as 
those of the counties palatine. They are heM 
before a judge called the vice-wai*den, in virtue 
of a privilege granted to the workers in the tin 
mines there, to sue and be sued only in their 
own courts, that they may not be drawn from 
their business, which is highly profitable to the 
public, by allowing their law suits in other 
courts. Error does not lie to the suj^erior courts, 
but by 18 & 19 Viet. c. 32, s. 26, from all 
decrees and orders of th^v ice- warden on the 
equity side of his court, and from all judgments 
of the vice-warden on the common-law side 
thereof, there shall be an appeal to the lord- 
warden (assisted by two or more assessors, 
members of the judicial committee of the privy 
council, or judges of the high court of Chan- 
cery, or courts of Common Law at West- 
minster) ; and from the lord- warden a final 
appeal to the ‘judicial committee. See 6 & 7 
Wm. IV. c. 106 ; 2 & 3 Viet, c. 58 ; 11 & 12 
, Viet. c. 83, and 18 & 19 Viet. c. 32. 

* Staple [fr. stapel^ Belg. and Sueth.], a settled 
mart ; an established emporium ; that which 
is established in commerce, according to its 
laws. 

Staple, Statute of the^ 27 Edw. III. st. 2.— 
2 Reeves^ 393 ; Bl, Com. 

^tar [fr. starrumy contr. fr. sketarj Heb., a 



( 859 ) glii 


deed or contract], the deeds, obligations, &c. 
of the Jews ; also a schedule or inventory. 

Star Chamber \_chamhre des estoyllesy Fr.], 
camera stellatay which see. 

Stare decisis, to rely upon authorities or 
cases already adjudicated upon. 

Stare in jucUcio [Lat.], to sue ; to litigate 
in a court. 

Starrum, a schedule or inventory. * 

State-pzisoner^ one in confinement for a 
politi#il offence. 

State-trial, a trial for a political offence. 

Statham. The learning of the law was 
thrown into a more methodical form than it had 
ever yet received, by this author, who was a 
baron of the Exchequer in the time of Edward 
IV. This was in his Abridgment of the J^aivSy 
being a kind of dige.st, containing most titles of 
the law, arranged in alphabetical order, and 
comprising under each head adjudged cases, 
abridged from the year-books in a concise 
manner. The plan of this work was entirely 
new, and conceived with some judgment, though 
the execution was imperfect, and left open to 
improvement. The cases are strung together 
with reference to nothing but the time of their 
adjudication, without any regard to the con- 
nection of their matter. With all its incom- 
,pleteness, this must have been a very valuable 
work at the time it was compiled, when the 
helps to the law were few and confined. This 
abridgment has served as a model to others in' 
latter times ; which, without the merit of origi- 
nality, have surpassed their master’s perform- 
ance in method, precision, and extent. This 
work had the fate to be of less use than, 
perhaps, any performance that, in the nature 
of it, seemed to aim at such general utility. It 
is very doubtful whether it was printed before 
Fitzherbert’s Abridgment, which came out in 
A.D. 1514 ; and whether it was printed a little 
before or a little after, the need of it was en- 
tirely sujjerseded by the latter work. — 4 ReeveSy 
c. XXV., p. 117. 

Statics [fr. arariKiiy Gk. ; atatique, Fr.], the 
science which considers the weight of bodies. 

Station, a place where ships may ride safely. 

Stationarius, stagiarius, which see. 
Stationers’ Hall. The 5 & 6 Viet. c. 45, 
authorizes, in every case of copyright, the 
registration of the title of the proprietor at 
Stationers’ Hall, and provides that, without 
previous registration, no action shall be com- 
menced, though an omission to register is not 
otherwise to affect the copyright itself. It was 
founded a. d. 1553. — 2 Hall* Lit. Hist. pt. 2f 
c. viii., p. 366. 

StatUftl) policy, the arts of government. 

Statist) a statesman, a politician, one skilled 
in government. 

Statistic, or Statistical, political. 

Statistios, that part of political science which 


is concerned in collecting and arranging ftiots 
illustrative of the condition and resrmrees of 
a state. The subject is sometimes divided into 
1. Historical statistics, or facts which illustrate 
the former condition of a state. 2. Statistics 
of population. 3. Of revenue. 4. Of trade, 
commerce, and navigation. 5. Of the moral, 
social, and physical condition of the people. 
See KnighVa Cyclopaedia, 

It has been observed that neither the de- 
rivation of this *word, the meanings of its 
collaterals (of statist especially), nor the wants 
of our language, which has no word compre- 
hending the whole of political science, warrant 
this restriction. — Kncyc. Lond. 

Statu liber, a slave made free or enfi'anchised 
by testament conditionally. — Civ. Law, 

Status, the condition of an individual re- 
garded as a person, the constitutive elements of 
which were liberty, citizenship and member- 
ship in a family. — Civ. Law. 

Status de manerio, the assembly of the 
tenants in the court of the lord of a manor, in 
order to do their customary suit. 

Statuta pro publico commodo late interpre- 
tantur.-—Jenk, Cent. 21. — (Statutes made for 
the public good ought to be liberal!i|^ construed.) 

Statutable, according to statute. 

Statutably, in a manner agreeable to law. 

Statute, a law, an edict of the legislature, 
an Act of Parliament. * See Act of Parlia- 
ment. 

The civilians have divided statutes into three 
classes : personal, real, and mixed. By statutes 
they mean, not the positive legislation, which 
in England is known as Acts of Parliament, as 
.contra- distinguished from common law; but 
the whole municipal law of a particular state, 
from whatever source arising. Sometimes the 
word is used by them in contradistinction to 
the imperial Koman law, which they are ac- 
customed to style, by way of eminence, the 
common law, since it constitutes the general 
basis of the jurisprudence of all continental 
EurjDpe, modified and restrained by local cus- 
toms and usages, and positive legislation. 

Statute-merchant, a bond of record under 
the hand and seal of the debtor, authenticated 
by the king’s seal, which renders it of so high a 
nature, that, on failure of payment on the day 
assigned, execution may be awarded, without 
any mesne process to summon the debtor, or 
the trouble or charges of bringing in proofr to 
convict him, and thus, it is presumed, it ob- 
tained the name of a pocket judgment' Ithaa 
fallen into disuse . — Coote on Mart. 74. 

St^ute-staple, a bond of record acknow- 
ledged before the mayor of the staple, in the 
presence of the constables of the staples, or one 
of them, and the only seal required for its va- 
lidity is the seal of the staple, and therefore if 
the statute be void for any cause, it oannot> as 
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in the case of a statute-merchant, be proceeded 
on as a common obligation, and, wanting the 
sanction of the seal of the king, the sheriff, after 
the extent, cannot deliver the lands to the 
conusee, but must seise them into the king’s 
hands; and in order to obtain possession of 
them, the conusee must sue out a writ of 
LIBERATE, which is a writ out of Chancery, re- 
citing the former writ, and commanding the 
sheriff to deliver to the conusee all the lands, 
tenements, and chattels by him taken into the 
king’s hands, if the conusee will have them, by 
the extent and appraisement made thereof, until 
he be satisfied his debt. It has grown obsolete. 
Coote on Mort. 74. 

Statuti, advocates, members of the college 

Civ. Law. 

Statute mercatorio, an ancient writ for 
imprisoning him who had forfeited a statute- 
merchant bond, until the debt was satisfied. — 
Reg. Orig. 146. ‘ 

Statutory, enacted by statute. ' 

Statutory release, a conveyance which super- 
seded the old compound assurance by lease and 
release. It was created by the 4 & 5 Viet, 
c. 21, which abolished the lease for a year. 

Statuto l^lapulse, the ancient writ that lay 
to take the body to prison, and seize upon the 
lands and goods of, one who had forfeited the 
bond called statute-staple. — Reg. Orig. 151. 

Statutum affirmativuin non derogat communi 
legil — Jenk, Cent. 24. — (An affirmative statute 
does not take from the common law.) 

Statutum Hibemiee de cohsere^bus, 14 
Hen. III. The third public Act in the Statute- 
book. It has been pronounced not to be a sta- 
tute. In the form of it, it appears to be an 
instruction given by the king to his justices 
in Ireland, directing them how to proceed in a 
certain point where they entertained a doubt. 
It seems the justices itinerant in that countiy 
had a doubt, when land descended to sisters, 
whether the younger sisters ought to hold of 
the eldest, and do homage to her for their 
several portions, or of the chief lord, and do 
homage to him ; and certain knights had been 
sent over to know what the practice was in 
England in such a case. — 1 Reeves, 259. 

Statutum de mercatoribus, the statute of 
Aoton-BumeU, which see. 

Statutum ex gratid regis dicitur, quando rex 
dignatur cedere de jure mo regio, pro commodo 
et quiete popuU mi. — 2 Inst. 878. — (A statute 
is said to be by the grace of the king, when 
the king deigns to yield some portion of his 
royal rights for the good and quiet of his 
people.) *■ 

Statutum generalUer est intelligendum quando 
verba statuti mnt specialia, ratio autemgeneralis. 
10 Co. 101. — (When the words of a statute are 
,^ecial^ %at the reason of it general, it is to be 
'jinderiiljpl generally.) 


Statuttun sessiouum {the statute-sessims), 
a meeting in every hundred of constables and 
householders, by custom, for the ordering of 
servants, and debating of differences between 
masters and servants, rating of wages, &c. — 5 
Eliz. c. 4. 

Statutum speciale statuto speciali non derogat. 
Jenk. Ce^pt. 199. — (One special statute does not 
take from anotlier special statute.) 

Staunforde, the author of the Pleas of the 
Crown,’ in the reign of Philip and Maryf This 
book is written in French ; the method of it is 
perspicuous, and the matter disposed with 
learning and accuracy. The author is uncom- 
monly full in his quotations, the statutes are 
generally given at length, and whole pages are 
frequently . transcribed from Bracton. Not- 
withstanding the alterations which the criminal 
law underwent since the reign of Heniy III., 
yet Staunforde has ventured perpetually to 
recur to this ancient writer as an authority, 
and has taken from him many complete chap- 
ters. This is in general done with success and 
propriety, though sometimes his author has 
foiled him; as, among other instances, may 
be observed Bracton’s definition of larceny, 
which was not law at the time Staunforde 
wrote. 

In the account which he gives of crimes, his* 
method is to begin by stating what they were in 
^ Bracton’s time, and then to add the subsequent 
decisions which had affected the old law. At 
other times he entirely relies on his favorite 
author. This is done in a compendious way, 
without enlarging much on anyjmrt of the subject. 
On the whole, he seems to aim at nothing more 
than digesting in a clear manner what could be 
collected from others. 

As Staunforde has the praise of being our 
earliest writer on pleas of the Crown, so has 
his merit been acknowledged by those who 
have followed him in the same walk; they 
having, in general, adhered to the arrangement 
and divisions of his work. He treats of his 
subject under three heads: first, of crimes; 
next, of the method of bringing delinquents to 
justice ; and lastly, of trials and punishment. 
The several titles into which these are sub- 
divided have furnished the heads of nearly 
every book which has been written since his 
time on the same subject. 

Bracton seems to have been a great autho- 
rity with Staunforde ; for it appears from the 
reports, that he ventured to cite and argue from 
him upon the bench, at a time when it was the 
fashion to consider Bracton and Glanville, not 
as authors in our law, but to be quoted, if at 
all, only for ornament in discourse; and for 
consonancy and order, when they agreed with 
better authorities. — 4 Reeves, 569. 

Stealing. See Larceny. 

Stealing children. See Kidnapping. 
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Btealmg heiresses. Where any woman 
shall have any interest) whether legal or equit- 
able, present or future, absolute, conditional, 
or contingent, in any real or personal estate ; 
or shall be presumptive-heiress or co-heiress, or 
presumptive next of kin, or one of the presump- 
tive next of kin to any one having such in- 
terest, whomever shall, from motives of lucre, 
take away ot detain such woman agdinst her 
will, witli intent to marry or carnally know 
her, or to cause her to be married or carnally 
known by any other person, and whosoever 
shall fraudulently allure, take away, or detain 
such woman, being under the age of twenty- 
one years, out of the possession of her father 
or mother or of any other person having the 
lawful care or charge of her, with intent to 
marry or carnally know her, or to cajase to be 
married, shall be guilty of •felony, and being 
convicted thereof, shall be liable to penal ser- 
vitude for any term not exceeding fourteen 
years nor less than three years, or to be im- 
prisoned with or without hard labor for any 
term not exceeding two years, and whosoever 
shall be convicted of any offence against this 
section shall be incapable of taking any estate or 
interest legal or equitable in any real or personal 
%state of such woman, &c., and if any such 
marriage, as aforesaid, shall have taken place, 
such property shall be scjttled in such manner 
as the Court of Chancery in England or Ireland 
shall upon any information at the suit of the 
Attorney-General appoint. — 24 & 25 Viet. 
c. 100, s. 53. If the woman first consent to be 
taken away, and afterwards refuse to continue 
with the offender, and he forcibly detain her ; 
or if she be forcibly biken away, and she after- 
wards consent to her marriage or defilement ; 
or if she be taken away and married with her 
own consent, obtained by fraud or imposition, 
it is equally an offence within this statute. 

The female, though married, is a competent 
witness for or against the offender ; for though 
his wife de facto ^ she is not rfe jure. 

Steanx-engines. As to the negligent use of 
these, see 1 & 2 Geo. IV. c. 41 ; and as to damag- 
ing them when used for working, &c. mines, see 
24 & 25 Viet. c. 97, s. 29. 

Steel-bow goods, corn, cattle, straw, and 
implements of husbandry, let or delivered by a 
landlord to a tenant, by which the tenant is 
enabled to stock and work a farm ; in consider- 
ation of which he becomes bound to return 
articles, equal in quantity and quality, at the 
expiration of the lease . — Scotch phrase ; 2 Smi. 
Wealth of Nat. b. 8, c. ii. | 

Stellionate [^stellionatus'], a kind of crime 
which is committed by a deceitful selling of a 
thing ; as if a man should sell as his owi^estate 
that which is another’s. ' 

In the Roman law, the making a second 
mortgage without giving notice of the first; 


but the crime was not committed if the land 
were equal in value to all the charges upon it..;— • 
Dig. 13. See the Clandestvm Mortgage Act, 
4 & 5 IT. d- ilf. c. 16. 

Step-daughter [privignaj Lat.] step, i.e. vice, 
loco, in the place or stead of, e. g. the daughter 
of one’s wife or husband. 

Step-fhther Cvitricus, Lat.], the husband of 
one’s mother, vmo is not one’s father. 

Step-mother [noverca, Lat.], the wife of 
one’s father, who is not one’s mother. 

Step-son [privignus, Lat.], the son of one’s 
wife or husband by a former marriage. 

Sterbreohe, Strebiioh, the breaking, ob- 
structing, or straitening of a way. — Termea de 
la Ley. 

Sterling, genuine ; having passed the test j 
money ; standard-rate. See Easterling. 

Stet processus, an order of the court to stay 
proceedings. Strictly, it can only be made 
with the consent of the parties ; but where the 
ends of justise will be better answered by this 
course, it is authoritotively recommended by 
the court. Each party pays his own costs. As 
to staying further proceedings in an action, see 
2 Chit. Arch. Prac. hy Pren. 1363. 

Stethe, orStede, betokencth properly a bank 
of a river, and many times a place. — Co. Litt. 
4 h. 

Steuart, the Queen’s sheriff within the proper 
lands of the Crown. — ScOtch term. 

• Stevedore [fr. estivar, Sp,, to stow], a person 
employed to stow a cargo on board a ship. 

Steward [^seneschallus, Lat.], an officer of 
chief account witliin his jurisdiction. See High 
Steward. 

Steward of the household. See Marshal- 

sea. 

Steward of a manor, the lord’s deputy, who 
transacts all the legal and other business, con- 
nected with the estate, and takes care of the 
court-rolls. In the royal-manors, the steward 
is appointed by patent. See 10 Geo. IV. c. 40, 
s. 14. He may make voluntary grants, which 
will be valid, notwithstanding an^ subsequent 
disability of the person who appointed him. 

Should there be joiut'Stewards, one may act 
without the bther (1 Scriv. 130). In ether 
manors the chief steward is usually appointed 
by deed, though he may be appointed by parol ; 
but corporations must always appoint by deed 
under their corporate seal. 

The appointment of a steward is generally 
during the lord’s pleasure ; it may, however, 
be for years or for life, forfeitable by abuser, 
misuser, nonuaer, or refuser. The steward'a 
remedy for a disturbance of his ofilce is an 
action on the case for consequential damages. 
The Court of Queen’s Bench will, upon a pro- 
per case made out, gi*ant a writ of mandUmtts 
to restore a steward to his ofiice. A steward 
may depute or authorize another to hold a 
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court ; and the acts done in a court so holden 
will be as legal as if the court had been holden 
by the chief steward in person. So an under- 
steward or deputy may authorize another as 
sub-deputy, pro hdc vice, to hold a court for 
him, such limited autliority not being incon- 
sistent with the rule ^ delegatus non potest 
delegare."^ 

This deputy, or under-steward, may be ap- 


Stockbroker, one who buys and sells stock 
as the agent of others. The 7 Geo. II. c. 8 
(known as Sir John Barnard’s Act) requires a 
stockbroker to keep a book called the broker’s 
book, in which he is to enter all contracts for 
stock made by him on the same day, with the 
names of the parties and the day, which book 
he is to m*oduce when lawfully recyired. See 
Broker.* . 


pointed either in writing, or by parol, although 
the appointment of the chief steward do not 
contain an express authority for that purpose. 

Stews, certain brothels anciently permitted 
in England, suppressed by Henry VI II. 

Stickler, an inferior officer who cuts wood 
within the royal parks of Clarendon ; an arbi- 
trator ; an obstinate contender about anything. 

Stillicidium, the water that falls from the 
roof of a house in scattered drops. — Civ. Law. 

Stint, common without ; common sans nombre, 
i. e. without number. See Common. 

Stipend, a salary, settled pay a provision 
made for the support of the clergy. 

As to the payment of cur. tes, see 1 & 2 Viet. 
c. 106. 

Stipendiary estates, i. e. feuds, estates 
granted in return for services, generally of a 
military kind. 

Stipendiary ms^gistrates, paid magistrates. 
As to these, see 2 & 3 Viet. c. 71, s. 9 ; 11 & 12 
Viet. c. 42, 8. 29 ; 17 *«& 18 Viet. c. 20 ; 18 & 19 
Viet. c. 126, ss. 16, 19; 21 & 22 Viot. c. 78; 
and 26 & 27 Viet. c. 97. 

Stipendium [fr. slips, a piece of money, and 
pendo, to weigh, Lat.], wages; pay. Before 
silver was coined at Rome, the copper money 
in use was paid by weight, and not by scale. 

Stipulated damage, liquidated damage, 
which see. 

Stipulation, bargain ; also, a recognizance 
of certain fidejussors in the nature of bail, taken 
in the Admiralty courts. 

It is the highest and most authentic contract 
known to the civil laAv, entered into before the 
magistrate or public officer, through the meflium 
of interrogatories and answers calculated to 
explain the nature and extent of the under- 
taking, to put the parties entering into it on 
their guard, and to show it to be their mature 
and deliberate act. It could not be impeached 
except for fraud or dwelt, and could not be 
released or discharged, except by an equally 
solemn proceeding, conducted by question and 
answer before the public functionary, called an 
acceptilation.— -FawmW, 677 ; Sand. Just. 431. 

StiromanniU, a pilot or steersman. — Domes- 
day. ^ 

Stirpes. See Peu stirpes. 

Stocft, a race, lineage, or family ; also, money, 
capital, or credit ; also, the funds, considered 
merely as perpetual annuities, redeemable at 
fke plettftupoe of the Government. See Funds. 


Stock Certificate Act, 1863, 26 Viet. c. 28. 
The object of this Act is to give further facili- 
ties to the holders of public stocks in respect 
of the transfer thereof, and the receipt of divi- 
dends thereon. It enacts that, with the excep- 
tion and subject to the conditions therein 
mentioned, every person inscribed in the books 
of the Bank of England or of the Bank of 
Ireland, as proprietor of a share in the public 
stocks, may obtain* a certificate or certificates 
of title to the said share, or to any part thereof, 
having annexed coupons entitling the bearer 
to the dividends payable in respect thereof 
(s. 3). No trustee of any such share is entitled 
to such certificate unless authorized by the 
terms of his trust (s. 4). No certificate shall 
be granted in respect of any sum of stock not 
being 50^. ora multiple of 50/., or in respect of 
any larger amount than 1,000/. The Treasury 
may by warrant declare that any one or more of 
the public stocks specified in the warrant shall be 
subject to the provisions of this Act ; but, until 
that declaration is made, stock certificates shall 
be issued only in respect of the 3/. per Cent. 
Consolidated Annuities, Reduced 3/. per Cent. 
Annuities, and the New 3/. per Cent. Annuities. 
The coupons shall contain the dividends pay- 
able in respect of the stock described in the 
certificate for not less than five years from the 
date of the certificate. At the expiration of that 
period tresh coupons shall be issued for a 
further period of five years, and so for succes- 
sive periods of five years ; or in lieu of fresh 
coupons the Bank may give in exchange a fresh 
certificate with coupons attached. The coupons 
are payable at the chief establishment of the 
Bank at the expiration of three clear days 
from the day of presentation, and at any 
branch establishment more than ten miles from 


the chief establishment, at the expiration of 
five clear days from the day of presentation. 
The payment to the bearer of any coupon 
shall be a full discharge to the Bank. The 
Bank may grant a new certificate or coupon 
for one lost or destroyed on receiving an in- 
.demnit^ (s. 5). A stock certificate, unless a 
(name is inscribed therein, shall entitle the 
bearer to the stock therein described, and shall 


be transferable by delivery. The bearer of a 
stock ^jertificate may convert the same into a 
nominal certificate by inserting therein the 
name, address, and quality of some person. A 
stock certificate, when it becomes nominal, 
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shall not be transferable, and the nominee, or 
some person deriving title from him by devo- 
lution in law as in the Act mentioned, gbsill 
alone be recognis€^d b^ the Bank as entitled to 
the stock described m the certificate. Upon 
the death of the nominee in a nominal certifi- 
cate, his personal representative; upon his 
bankruptcy, his assignees ; and upon the mar- 
riage of a female nominee, her husband ; shall 
alone be recognised by the Bank as entitled to . 
the stock, &c. (s. 6). 

The nominee in a nominal stock certificate 
shall not be entitled to have the same renewed 
as nominal, but he shall, on delivery up to 
the Bank of his certificate, and of all unpaid 
coupons belonging thereto, and in compliance 
with any regulation made in pursuance of this 
Act, be entitled to receive a certificate to 
bearer. The nominee in a nominal stock 
certificate, and the bearer of a stock certificate 
to bearer, may, on the like delivery, &c., require 
to be registered in the books of the Bank as a 
holder of the stock described in the certificates 
under which they derive title, and thereupon 
the stock sliall be re-entered in the books of 
the Bank, and become transferable, and the 
dividends payable as if no certificate had been 
issued (s. 7). 

Income tax is to be deducted from coupons 
(s. 11). Sums due and not demanded on 
coupons are to be dealt with as unclaimed 
dividends (s. 12). When a certificate is out- • 
standing, the stock represented thereby shall 
cease to be transferable in the books of the 
Bank. The stock described in a certificate 
shall be deemed to be charged on the same 
securities, and be subject to the smne powers 
ol‘ redemption, &c., as if it had continued 
registered in the books of ^the Bank. Stock 
described in a certificate in respect of which no 
coupons have been jiresented for payment for 
ten years, may be dealt with as if it were stock 
upon which no dividends had been demanded 
for ten years (s. 13). The Act provides for 
the payment of fees, for the making of regula- 
tions, and for the punishment of forgery, &c. 

Stock Exchange, *'a society of stockbrokers 
and stockjobbers. In the transaction of busi- 
ness they are governed by certain usages, and 
by rules framed by the committee of the Stock 
Exchange. Also, the place where they meet 
to transact business. 

Stock-in-trade exempted from rating to the 
relief of the poor by 3 & 4 Viet c. 89, con- 
tinued by 22 & 23 Viet. c. 44, until October 
1, 1862, and thence until the end of the nex^ 
session. It was not renewed in that session,' 
and has therefore expired. 

Stockjobber, a dealer in stock; one who 
buys and sells stock on his own account. 

Stockjobbing Act, 7 Geo. II. c. 8 (made 
perpetual by 10 Geo. II. c. 8), which was 


passed to prevent gambling in the funds, 
enacted, in substance, that all contracts in the 
nature of wagers relating to the present or future 
price of stock, or otherpublic securities, should be 
void, and that the premiums paid on any such 
contracts should be recoverable back, and as to 
some of such contracts, rendered persons enter- 
ing into them liable to a penalty. This Act 
was repealed by 23 & 24 Viet. c. 28, which 
in efiect put gambling contracts in the funds 
upon the same fo<)ting as other gaming con- 
tracts. — 8 & 9 Viet. c. 100, s. 18. 

Stocks, prison for the legs. 

Stop order, if any person entitled, in ex- 
pectancy or otherwise, to any share or portion 
of any stocks or funds, standing in the name of 
the Accountant-General of the Court to the 
general credit ot* any cause, or to tffe account 
of any class or classes of persons, assign his 
interest in such stock or funds, the assignee 
(although not a party to the cause in which the 
fund is stiintling) may present a petition for a 
stop order to prevent the transfer or payment 
of such stock or funds, or any part thereof, 
without notice to him. And a person having 
a lien on a fund in court may obtain a stop 
order. 

The petition must show generally the title 
of the assignor to the fund, and his assignment 
of it to the petitioner, whicK should be estab- 
lislied by affidavit. The’assignment, however, 
is generally proved by the assignor either join- 
ing in the petition, or appearing and admitting 
it. To obviate the cost of proving the deed, it 
is usual to give to the a.ssignce power to use 
the name of the assignor, as a co-petitioner. 

In all cases, where any stocks or fimds are 
or shall be standing in the name of the Ac- 
countant-General to the general credit of any 
cause, or to tlie account of any class or clas.se8 
of persons, and an order is made to prevent the 
transfer or payment of such stocks or funds, or 
any part thereof, without notice to the assignee 
of any person or persons entitled, in expectancy 
or otherwise, to any share or portion of such 
stocks or funds, the person or persons by whom 
any such order shall be obtained, or tlie shares 
of such Stocks or funds affected by such order, 
shall, at the discretion of the court, bo liable to 
pay any costs, charges, and expenses, which by 
reason of any such order having been obtained, 
shall be occasioned to any party to the cause, 
or any person interested in any such stocks or 
funds ; and henceforward, any person present- 
ing a petition for any such order, shall not be 
required to serve such petition upon the parties 
to th^ cause, or upon the persons interested in 
parts of the stocks or funds not sought to, be 
affected by any such order. See Ord. 

1860, xxvi. The assignor, however, must be 
served with a copy of the petition when it is 
necessary to prove the assignment.. 
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• The order being passed and entered, is 
delivered at the Accountant-General’s office, 
upon which the payment of the fund is stayed, 
until the order is discharged, or another order 
is made directing its payment, notwithstanding 
the stop order. The person putting on the 
stop order may appear at the hearing, or upon 
a petition being presented for the payment of 
the lund to a party in the cause, who claims it. 
The stop order will then be either discharged, 
or payment to the person wjio has obtained it 
will be ordered. 

When the assignor and assignee concur, the 
stop order is obtainable at chambers. — Smi. 
Ch, Pr, 505. 

As to the unclaimed stock in the Bank of 
England, see 56 Geo. III. c. 60, s. 5 ; and 8 & 

9 Viet. c. 62. 

Stoppage^ compensation or set-offi — Civ, 
Law, 

Stoppage in transitu, an unpaid vendor 
may, in case of the vendee’s ins(jtlvency, stop 
the goods sold, in transitu ; but this right may 
be defeated by negotiating the bill of lading 
with a bond fide indorsee. The right of a 
vendor to stop in fraasiVw is bestowed upon him 
in order to prevent the injustice which would 
take place, if, in consequence of the vendee’s 
insolvency, while the price of the goods was 
yet unpaid, they were to be applied in 
satisfaction of his liabilities, and so the pro- 
perty of one man were to bo disposed of in ' 
payment of the debts of another. This stop- 
page must be considered not as a rescission of 
the contract, but as merely re 2 )lacing the vendor 
in the same position as if he had not parted 
with the possession ; from which it follows that 
the vendor’s right of lien on the part stojjped 
is re-vested and no more. Stoppage in tran- 
situ., as its name imjDorts, can only take place 
while the goods are on their way ; if they once 
arrive at the termination of their journey, and 
come into the actual or constructive po8se.ssion 
of the consignee, there is an end of the vendor’s 
right over them. And, therefore, in most of 
the cases the dispute has been whether the 
goods had or had not arrived at the termination 
of their journey." The rule to^ be collected 
from all the cases is, that they are in transitu 
so long as they are in the hands of the carrier 
as such, whether he was or was not appointed 
by the consignee ; and, also, so long as they 
remain in any place of deposit connected with 
their transmission. But, that, if after their 
arrival at their place of destination, they be 
warehoused with the earner, whose store the 
vendee uses as his own, or even if they be 
warehoused with the vendor himself, anh. rent 
be paid to him tor them, that puts aif end to 
the right to stop in transitu. See Lickharrow 
v. Mason^ 6 East. 21 ; 1 Smi. L. C. 595-659; 
and 2 Selwn. N. P. 1272-1294. 


Stores, the supplies of different articles pro- 
vided for the subsistence and accommodation 
of a ship’s crew and passengers. 

It is laid down, in general, that the surplus 
stores of every ship arriving from parts 
beyond seas are to be subject to the same 
duties and regulations as those which affect 
similar commodities when imported as mer- 
chandise ; but if it shall appear to the collector 
and comptroller that the quantity of such 
stores is not excessive, nor unsuitable, under 
all the circumstiinces of the voyage, they may 
bo entered for the private use of the master, 
purser, or owner of such ship, on payment of 
the proper duties, or be warehoused for the 
future use of such ship, although the same could 
not be legally imported by way of merchan- 
dise.— 3 & 4 IV, c. 52, 8. 35. 

, StoUthrieff, forcible depredation within or 
near a dwelling-house . — Scotch Law. 

Stowage, money paid for a room where 
goods are laid ; housage. 

Stowe [Sax.], properly by a bank of a 
river ; a place. — Co. Litt. 4 h . See Stethe. 

Stranding, the running of a ship on shore 
or on a beach. 

It is the invariable practice to subjoin the 
following memorandum to policies of insurance 
executed by private individuals in this country : 

* N.B. Corn, fish, salt, fruit, flour, and seed, 
are warranted free from average, unless general, 
or the ship be stranded ; sugar, tobacco, hemp, 
flax, hides, and skins, are warranted free from 
average under hi. per cent, and all other goods, 
also the ship and freight, are warranted free 
from average under 3/. per cent, unless general, 
or the ship be stranded.’ 

It is, therefore, of the greatest importance 
accurately to define what shall be deemed a 
stranding. But this is no easy matter; and 
much diversity of opinion has been entertained 
with respect to it. It would, however, appear 
that merely striking against a rock, bank, or 
shore, is not a stranding, and that to constitute 
it, the ship must be upon the rock, &c. for some 
time. Mr. Justice Park has the following 
observations on this subject ‘ It is not every 
touching or striking upon a fixed body in the 
sea or river that will constitute a stranding. 
Thus, Lord Ellenborough held that, in order 
to establish a stranding, the sliip must be sta- 
tionary ; for that merely striking on a rock and 
remaining there a short time (as in the case 
then at the bar, about a minute and a half), 
and then passing on, though the vessel may 
^ave received some injury, is not a stranding. 
Lord Ellenborough’s language is important. 
Ex vi termini^ stranding means lying on the 
shore, or something analogous to that. To use 
a vulgar phrase, which has been applied to 
this subject, if it be touch and go with the 
ship, there is no stranding. It cannot be 
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^ enough that the ship lie lor a few minutes on 
her beam-ends. Every striking must neces- 
sarily produce a retardation of the ship’s mo- 
tion. If by the force ;of the elements she is 
run aground, and becomes stationary, it is im- 
material whether this be upon piles, or the 
muddy bank of a river, or on rocks, or the 
sea-shore; but a mere striking will i^ot do, 
wherever that may happen. I cannot look to 
the consequences without considering the causa 
causans. There has been a curiosity in the 
cases about stranding not creditable to the law. 
A little common sense may dispose of them 
more satisfactorily.’ — McGulL Comm. Diet . ; 
2 Selw. N. P. 955. 

Stratocracy [fr. orparoc, Gk., an army, and 
KpaTogy power], a military government. 

Strator, or Stretward, a surveyor of the 
highways. 

Strict settlement. This limits an estate to 
the use of the husband for life, remainder to 
trustees to support contingent remainders, re- 
mainder to the wife for life, remainder to other 
trustees for raising portions for younger chil- 
dren, remainder to the first and other sons in 
tail-male, remainder to the daughters, as 
tenants-in-common, with cross- remainders be- 
tween them, remainder to the husband in fee. 
The usual course with conveyancers, w'here 
property of the wife is settled, is to confer on 
the wile a power of appointment, in the event 
of tliere being no issue, so as to give her the 
option of defeating the limitations over of her 
estate. The object of a strict settlement is to 
put it out of the power of parents to deal with 
the corpus of an estate to the prejudice of their 
issue. 

Strictissiini juris [Lat,] (of the most strict 
law). 

Striotum jus [Lat.] {mere law in contradic- 
tion to equity). 

Striking off the roll. Applications are fre- 
quently made to strike off the rolls solicitors 
and attorneys for misconduct. Sometimes, 
however, they are struck off at their own re- 
quest. — 1 Chit. Arch. Prac. by Pren. 144 & 
152 ; and Smi. Ch. Pr. 96. 

Strumpet [meretrix, Lat.], a whore, harlot, 
or courtezan. This Word was anciently used 
for an addition ; it occurs to the name of a 
woman in a return made by a jury in the 
sixth year of King Henry V. 

St. Simonism, an elaborate form of non- 
communistic socialism. It is a scheme which 
does not contemplate an equal, but an unequal 
division of the produce ; it does not propose 
that all should be occupied alike, but differ- 
ently, according to their vocation or capacity; 
the function of each being assigned, like grades 
in a regiment, by the choice of the direct- 
ing authority, and the remuneration being by 
salary, proportioned to the importance, in the 


eyes of that authority, of the function itself, 

and the merits of the person who fulfils it 

1 MilVs Pol Eco. 258. 

Stupration [fr. stuprOf Lat.], rape, violation. 

Stuprum, every union of the sexes forbidden 
by morality.-— Daw. 

Stuigeon, a royal fish, which, when either 
thrown ashore or caught ne|ar the coast, is the 
property of the sovereign. 

Sturges Bourne’s Act, the Select Vestry 
Act, 59 Geo, III. c? 12, by which the inhabi- 
tants of any parish in vestry assembled, were 
enabled to commit the management of its poor 
to a committee of the parishioners appointed 
for that purpose, and called a select vestry, 
to whose orders the overseers were bound to 
conform. 

Style, to call, name, or entitle one ; also, 
the title or appellation of a person. See 
Calendar. 

Style of Cohrt, the practice observed by a 
court in its wa^ of proceeding. 

Suability, liability to be sued. 

Suable, that may be sued. 

Sub-agent, an agent of an agent. 

Subah, a province such as Bengal. A grand 
division of a country, which is again divided 
into drears^ chucklas^ pergunnahs^ and villages. 
Indian. , 

Subahdar, the holder of the subah, the go- 
vernor or viceroy. — Ibid. 

* Subahdary, the officer or jurisdiction of a 
subahdar. — Ibid. 

Subinfeudation, where the inferior lords, in 
imitation of their superiors, begtin to carve out 
and grant to others minuter estates than their 
own, to be held of themselves, and were so pro- 
ceeding downwards in infinitum till stopped by 
legislative provisions. See Tenure, 

Subjects, the members of a commonwealth 
under a sovereign. 

Sublatd causd tollitur effectus. — Co. Litt. 
303.. — (Remove the cause, the effect ceases.) 

Sublatd veneratione magistratuum, respublicU 
ruit.->-^enk. Cent, 48. — (The commonwealth' 
perishes, if the respect for the magistrates be 
taken away.) , • 

Sublato fundamento cadit opus — Jenk. Ce^» 
106. — (Remove the foundation, the superstruc- 
ture falls.) 

Sublato principali tolUtun adjunctum.- — Co, 
Litt. — (If the principal is taken away, its 
adjunct is also taken away.) 

Sub-lease, an under-lease. 

I Sublegerius [fi*. sybleger^ Sax,],, one who is 
) guilty of incestuous whoredom. 

Submarshal, an under-marshal. 

Submission to arbitration. See Aasir 

TRATION. 

Sub modo {under measure or condition), . 

Subnervare, to ham-string by cutring the 
sinews of the legs and thighs. 

8k 
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It was an old custom mereirices et impudicaa 
mulieres subnervare. 

Sub nomine mulieres continetur quwlibet 
fcemina. Proprie sub nomine mulieris^ continetur 
virgo ; appellatione muliet'is in legibus Anglios 
continetur uxor^ et sic Jilius natus vel Jllia 
nata ex justd uxore appellatur in legibus An- 
giice, Jilius muliexotus., seu Jilia mulierata , — 
Co. Litt. 243. — (Under the word mulieres every 
woman is included. Properly speaking, under 
the name of muUer an linmarried woman is 
included, but in the laws of England, by the 
title of rmilier a wife is included, and so a son 
or daughter, bom of a lawful wife, is called, in 
the laws of England, mulieratus (a son 
born of a mamied woman) or Jilia mulierata 
(a daughter born of a married woman).) 
Subnotation, a rescript, which sec. 
Subomare est quasi subtus in aure ipsum 
male omare^ unde subornatio dicitur de falsi 
expressions^ aut de veri^suppressione , — 3 Inst. 
1G7. — (To suborn is as it werb in an under- 
hand manner to adorn oneself by stealth in the 
ear of another ; whence to express what is 
false, or suppress what is true, is called subor- 
nation.) 

Subornation, the crime of procuring another 
to do a bad action. See Perjury. 

Subpoena [fn suh^ Lat, under, and poenay 
penalty], a writ commanding attendance in a 
court under a penalty. It bears a close analogy 
to the citation, or vocatio in jus of the civil 
and canon laws. There are several kinds of 
subpoena. 

At common law there are two to compel 
the attendance of witnesses : — 

(1) Subpoena ad testificandum^ the common 
subpoena^ which is personally served upon a 
witness, in order to compel him to attend the 
trial or inquiry, to give evidence. 

(2) Subpoena duces tecum, this is personally 
served upon a person, who has in his possession 
any written instrument, &c. which would be 
evidence. 

These subpoenas arc also used in criminal 
proceedings ; four witnesses can be included in 
subpoena," whether in civil or criminal 

There are several subpoenas used in the course 
of a Chancery suit, but only three names can 
be included in one writ, husband and wife 
counting as one. They are the following 

(1) Subpoena ad testijicandum. 

(2) Subpoena duces tecum. 

(3) Subpoena to hear judgment. l 

(4) Subpoena for costs. v 

(5) Subpoena served upon an infant on at- 
taining majority, to give him an opportunity to 
show cause against a decree. 

(6) Subpoena to name a solicitor where the 
solicitor of a party has died, and such party 
refuses to appoint another. 


The subpoena to rejoin is abolished (see ^ 
Consol. Ord, 1860, xvii. r. 2), and the 15 & 16 
Viet. c. 86, s. 2, abolished the subpoena to 
appear to and answer a bill. 

SubpCBUa office in Chancery abolished, and 
its duties transferred to Clerks of Records and 
Writ8.~-15 & 16 Viet. c. 87, s. 28. 

Sulj, pede sigilli [Lat.] {under the foot of 
the seat). 

Subreption, the obtaining a gift from the 
Crown by concealing what is true. 

Subrogation, substitution. 

Subsequens 7natrimonium tollit peccatum pros- 
cedens. — Peg. Jur. Civ. — (A subsequent mar- 
riage removes a previous criminality.) 

Subsequent condition. See Conditfon 

SUBSEQUENT. 

Subsidy, an aid, tax, or tribute granted to 
the Crown for the urgent occasions of the 
kingdom, to be levied on every subject of ability, 
according to the value of his lands or goods. 

Substituted Executor, one appointed to act 
in the 2 >lace of another executor upon the 
happening of a certain event, e. g. if the latter 
should rcfiise the office. 

Substitution, the placing of one under 
another to transact some busirie.ss, &c. 

In the civil law a conditional appointment 
of a ho’res. For its three kinds, see Cum. C. L. 
143; Sand. Just. 

In the Scotch law, the enumeration or de- 
signation of the heirs in a settlement of i)ro- 
perty ; substitutes in an entail are those heirs 
who are apj)ointcd in succession on failure of 
others. 

Sub>tenant, an under-tenant. 

Subtraction, neglepting or refusing to per- 
form any suit, service, custom or duty, or to 
pay rents, service, tolls, &c. 

Suburbani, husbandmen. 

Succession, the power or right of coming to 
the inheritance of ancestors. Sec Canons of 
Inheritance, Distribution. 

Succession Duties Act. 16 & 17 Viet. c. 
51, which came jnto operation on the 19th 
May, 1853. 

Successor, one that follows in the place of 
another. 

Succurritur minori ; facilis est lapsus juven- 
tutis. — Jenk, Cent, 47.. — (A minor is to be 
assisted ; a mistake of youth is easy.) 

Suoken, the whole lands astricted to a mill, 
the tenants of which are bound to grind 
there. 

Sudbury borough disfranchised by 7 & 8 
Viet. c. 53. 

Sudder, the best ; the fore-court of a 
house ; the chief seat of government contra- 
distinguished from mofussil, or interior of the 
country ; the presidency. — Indian. 

Sudder Dewanny Adawlut, the chief civil 
court of justice held at the presidency. — Ibid. 
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Svdder Hiaamnt Adawlut, the chief cri- 
minal court of justice. — Indian^ * 

Sue, to prosecute by law, to claim a civil 
right by means of legal procedure. 

Sufferance, Tenancy at. This is the least 
and lowest estate which can subsist in realty. 
It is in strictness not an estate, but a mere 
posseasion only. It arises when a perspn after 
his right to the occupation, under a lawful 
title, is at an end, continues (having no title at 
all) in possession of the land, without the 
agreement or disagreement of the person in 
whom the right of possession resides. Thus, 
if A. is a tenant for years, and his term ex- 
pires, or is tenant at will, and his lessor dies, 
and he continues in possession, without the 
disagreement of the person who is entitled to 
the same, in the one and the other of these 
cases he is said to have the possession by 
suflerance — that is, merely by permission or 
indulgence, without any right ; the law 
esteeming it just and reasonable, and for the 
interest of the tenant, and also of the person 
entitled to the possession, to deem the occupa- 
tion to bo continued by the permission of the 
person who has the right, till it is proved that 
the tenant withholds the possession wrongfully, 
which the law will not presume. As the party 
came to the possession by right, the law will 
esteem that right to continue either in point 
of estate, or by the permission of the owner 
of the land, till it is proved that the posses- 
sion is held in opposition to the will of that 
person. 

An under-tenant, who is in possession at 
the determination of the original lease, and is 
permitted by the reversioner to hold over, is a 
quasi tenant at sufferance. 

Lord Coke tells us (in 2 Inst, 134) this 
diversity is to be observed, that where a man 
cometh to a particular estate by the act of the 
party ^ there if he hold over, he is a tenant at 
suftbrance ; but where he edmeth to the parti- 
cular estate by act of laWy as a guardian, for 
instance, there, if he hold over, he is no tenant 
at sufferance, but an abator. The same 
doctrine is laid down in 1 Inst. 271. 

This tenancy is created only by construction 
of law, and cannot originate in the agreement 
of the parties. For the agreement of the 
parties would pass either an estate at will, or 
from year to year, according to the interest of 
the parties. There exists no privity between 
the tenant at sufferance (who has but a mere 
possession, without privity) and the person en- i 
titled to the possession ; yet such occupancy is * 
not adverse to the title of the person who 
possesses the right of entry, unless ho choose 
to consider it so ; but an adverse possession 
will take place on an entiy and perception of 
the profits of the land by a pem)n, without the 
reversioner’s consent, after the death of a 


tenant at sufferance. This estate cannot bo 
the subject of conveyance or transfer. 

Since laches or neglect can never be imputed 
to the sovereign, a lessee of crown-lands, hold- 
ing them over after the determination of his 
interest in them, is never considered a tenant 
by sufferance, but he is deemed a bailiff of his 
own wrong and so accountable to the Crown, 
but after office found, he becomes an absolute 
intruder. 

This estate is p^t an end to whenever tlie 
true owner ac,tually cn(|||lrs upon the lands, by 
which he declares the continuance of the 
tenant tortious and wrongful, or demands 
possession, or brings his action of ejectment to 
recover possession, which he may do witliout 
any previous demand. Prior to entry, aii 
action of trespass cannot be maintained against 
the tenant, for his sufferance must be pre- 
viously determined by entry, before this pos- 
sessory action Vill lie. 

Sufferance •wharves aie wharves appointed 
by the commissioners for the purposes of the 
customs. — IG & 17 Viet. c. 107, s. 13. 

Sufferentia pads, a grant or sufferance of 
peace or truce. 

Suffragan. Bishops arc styled suffragany 
a word signifying deputy in respect of their 
relation to the archbishop of their province. 
Rut formerly each archbishop and bishop had 
also his suffragan to assust him in conferring 
*order8, and in other spiritual parts of his office 
within his diocese. These are called suffragan 
bishops, and resemble the chorepiscopiy or 
bishops of the countiy ip, the early times of the 
Christian church. How this inferior order 
of bishops may be elected and consecrated is 
regulated by 26 Hen. VHI. c. 14. ; but not- 
withstanding this statute, it is not usual to 
appoint them. They should not be confounded 
with the coadjutors of a bishop, the latter being 
appointed, in case of a bishop’s infirmity, to 
superintend his jurisdiction and temporalities, 
neither of which was within the interference of 
the fo»mcr.-r-C'o. Litt. by llarg, ^\ (o), note (3). 

Suffirage [fr. suffragiumy the etymology is 
uncertain, for Jhe opinions of .those who con- 
nect it with ^pa^eaSaiy or fragoVy do not de- 
serve notice. Wunder thinks that it may 
possibly be allied with suffrago^^ and signified 
originally an ankle-bone oi^ hwickle-bone], 
vote ; voice given in a controverted point ; 
aid, assistance. 

Sugar Duties. See 8 & 9 Viet. c. 13 ; 13 
& 14 Viet. c. 67; 18 & 19 Viet. c. 22 ; 20 <fe 
21 Viet, c. 61; 25 & 26 Viet. c. 84 ; and 26 
Viet. c. i22. 

Suggestio fiftlsi [Lat., a representatim ,0 
untruth'ly one of the branches of firaud. 

Suggestion, a surmise or representing a 
thing; an entry of a fact on the record. ^ 

Suicide, self-slaughter. 

8k2 
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Suicides may be divided into two classes, 
founded upon the different causes or circum- 
stances by which they are induced. The 
first includes those who have deliberately com- 
mitted the act from the force of moral motives 
alone ; the second, those who have been 
affected with some pathological condition of 
the. brain, excited or not by moral motives. 

That suicide is often committed under the 
impulse of mental derangement, even when 
mental derangement ?vould tnot otherwise have 
been suspected, is ag^octrine that was long 
since taught by some mental writers, and 
has been confirmed beyond the shadow of a 
doubt by the researches of mental inquirers. 

The suicidal propensity is generally attri- 
buted to pathological causes ; but there is a 
large class of cases in which no insanity of 
mind or body has been observed or suspected, 
though we have good reason to suspect its ex- 
istence. Within a few years past, the atten- 
tion of the modical profession hac been directed 
to this subject ; and their researches have 
abundantly established the fact, that the 
efficient cause is some pathological change, or 
physical peculiarity, not in every ease easily 
defined or understood, but none the less certain 
on that account. 

Among the l^atures which ally the pro- 
pensity to suicide to ordinary mania, is that of 
its hereditary disposition. Dr. Gall knew 
several families in which the suicidal propen-* 
sity prevailed through several generations. 
Fabret, whose researches have thrown much 
light on this afthction, believes that it is more 
disposed to be hereditary than any other kind 
of insanity. 

Another trait which the suicidal propensity 
possesses in common with some nervous 
diseases, though not insanity, is its disposition 
to prevail epidemically, as it were, in conse- 
quence of that law of our constitution, not 
well, imderstood, called sympathy. It is a 
matter of common observation, that the occur- 
repce of one case of suicide is followed, 
oftener than not, by one or more in the same 
commupity. It is related that thirteen hundred 
people destroyed themselves in Versailles in 
1793 ; ^nd that in one year, 1506, sixty 
perished by their own hands ip Kouen. — 
Burrow's Comm, on Insanity., 438. 

By the common law, a felo de se forfeits his 
property, his will becomes void as to personal 
property, and Christian burial is denied him. 
4 Oeo, IV. p 52, s. 1. Such severity has 
been generally avoided, by the almost universal 
practice of coroners* juries returning ai^ inquest 
of insanity. In the Court of Probate the 
suicide of the deceased at or near the time of 
the execution.'of the will in dispute is evidence, 
although means conclusive evidence, of 
insanity. 


In Burrows v. Burrows., 1 Hagg. E. R. 109, 
it was held by Sir John Nicholl, that where 
there was no evidence of insanity at the time 
of giving instructions for a will, the commis- 
* sion of suicide three days afterwards did not 
invalidate the will by raising an inference of 
previous derangement. In Brookes v. Barret, 
7 Pick. 91, C.-J. Parker held that suicide, 
commit1:ed fifteen days after the date of the 
person’s will, was not sufficient, in the absence 
of other evidence, to prove him insane, and 
thus invalidate the will, on account of the 
difficulty of ascertaining with precision the very 
inception of derangement, which weakens its 
force in relation to any antecedent act.-^ — Ray'^s 
Med. Jurisp. of Insanity, 335 ; Beck's Med. 
Jurisp. 561. 

Sui juris [I^at.] {of his own right). 

Suit, a following. It is used in divers 
senses : 

(1) An action-at-law, or proceeding by bill 
in Chancery ; a prosecution ; a petition to a 
court, <Src. 

(2) Suit of court, an attendance which a 
tenant owes to his lord s court. 

(3) Suit-covenant, when one has covenanted 
to do suit and service in his lord’s court. 

(4) Suit-custom, where service is owed time 
out of mind. 

(5) Suithold, a tenure in consideration of 
certain services to the superior lord. 

(6) The following one in chase, as fresh suit. 

Suiter, Suitor, one that sues; a petitioner ; 

a suppliant ; a wooer. 

Suitors’ fee fund, a fund in the Court of 
Chancery into which the fees of suitors in 
that court are paid, and out of which are de- 
frayed the salaries of various officers of that 
court. See 15 & 16 Viet. c. 87. 

Suitress, a female supplicant. 

Suit-silver, a small rent or sum of money 
paid in some manors to excuse tb© freeholders’ 
appearance at the courts of their lord. 

Sulh JElmyssan, plough-arms.-rr-Anc. /nsf. 
Eng. 

SuUery, a plough-land. — 1 Jnst. 5. 

Sumage, toll for carriage on horseback. 

Summa charitas est facere justitiam singulis 
et Omni tempore quando necesse fuerit . — 11 
Co. 70. — (The greatest charity is to do justice 
to every ^rson, and whenever it may be 
necessary.) 

Summa ratio {lex"] est, quee pro religions 
facit. — 5 Co. 14. — (The highest law is that 
which suppcHPts religion.) 

Summary, an abridgement, brief, com- 
pendium ; also a short application to a court 
or judge, without the formality of a full pro- 
ceeding. See Plenary. 

Summer-hus silver, a payment to the lords 
of the wood ofi the Wealds of Kent, who 
used to visit those places in summer, when 
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their under-tenants were bound to prepare 
little summer-houses for their reception, or 
else pay a composition in money. — Custom de 
Sittingbum^ M.S, 

Summing up evidence. Upon the trial of 
any cause the addresses to the jury shall be 
regulated as follows : — ^The party who begins, 
or his counsel, shall be allowed, in the event 
of his opponent not announcing at tlie close 
of the case of the party who begins, his in- 
tention to adduce evidence, to address the jury 
a second time at the close of such case, for 
the purpose of summing-up the evidence ; and 
the party on the other side, or his counsel, 
shall be allowed to open the case, and also to 
sum up the evidence (if any) ; and the right 
to reply shall be the same as at present. — 
C. L. P. A. 1854, s. 18. 

Summing-up, a judge’s charge to a jury. 

Summist, one who forms an abridgement. 

Summoneas, a writ-judicial of great diver- 
sity, according to the divers cases wherein it 
was used. Obsolete. 

Summoners, petty officers who cite and warn 
persona to appear in any court. — Fleta, 1. ix. 

Summonitiones aut citationes nvllm liceani 
fieri intra palatium regia . — 3 Inst. 141,— (No 
summonses or citations are permitted to be 
.served within the king’s palace.) 

Summonitores Scaccarii, officers who as- 
sisted in collecting the revenues by citing the 
defaulters therein into the Court of Exchequer. 

Summons [fr. the writ called summoneas. 
Pegge's Anecd. of the Engl. Lang. 2nd edit. 
173], a call of authority, admonition to appear 
in court, a citation. 

A personal action is commenced by a writ 
of summons. There are five kinds : — 

(1) Where the defendant resides, or is sup- 
posed to reside, in this country. 

This writ need not set forth any form or 
cause of action, but it must contain the names 
of all the defendants, bear date on the day it 
is issued, and be indorsed with the name and 
place of abode of the attorney or agent, or 
plaintiff in person, taking it out. The attorney 
whose name is endorsed, must, upon a written 
demand, declare forthwith whether the writ 
has been issued with his privity, and if so, 
then he must declare in writing, within a 
time named in a judge’s order, the plaintiff’s 
calling and residence. The proceedings are 
stayed, if the writ have been issued without 
such privity. 

An endorsement of the debt (if the action ^ 
be for a debt) and costs on the writ and copy « 
must be made, with a notice that further pro- 
ceedings will be stayed upon payment within 
four days. The writ is in force for six calendar 
months, during which period a concurrent 
writ, or duplicate original, may be issued, 
dated on the same day as the original writ, 


and only to be in force for the same period. 
A copy of the writ may be served in any 
county, and the time of service must be 
endorsed upon the original writ within three 
days after the service, otherwise the phintiff 
cannot proceed in case of non-appearance. 
The service is personal, but if, upon affidavit, 
a judge think that reasonable efforts have 
been made to effect service, and that the 
defendant knows the writ is issued against 
him, or that he wilfully evades the service, 
and has not appeared thereto, then he may 
order the plaintiff to proceed without person^ 
service upon any terms he pleases. 

The distringas to compel an appearance, or 
to proceed to outlawry on mesne process, is 
abolished, but the subsequent procedure in 
outlawry on final process remains the same. 

A special endorsement of the particulars of 
debts or liquidated demands may be made on 
the writ, which will dispense with any further 
particulars, unless otherwise ordered; and a 
mandamus or injunction may also be claimed 
by indorsement. 

(2) In case of an action against British sub- 
jects residing abroad, except in Scotland or 
Ireland, a writ of summons is framed to meet 
the circumstance, regulating the time for ap- 
pearance according to the distance of their 
domicile from England. If service cannot be 
effected, or the defendant* will not appear, a 

^udge at chambers may, upon an affidavit of 
the facts, permit the plaintiff to proceed to 
judgment upon tenns. 

(3) In case of an action against a foreigner 
residing abroad, another form of a writ of 
summons should be adopted, and a notice of 
it served abroad, instead of a copy of the writ, 
and then the like proceedings may be had as 
in the instance of a British subject residing 
abroad. 

(4) The Summary Procedure on Bills of 
Exchange Act, 1855 (18 & 19 Viet. c. 67), 
extended to Ireland by 25 Viet. c. 24, pro- 
vides ,a form of a writ of summons for an 
action on a bill of exchange or promissory 
note commenced within six n^onths after the 
same shall hsIVe become due and payable. 
The plaintiff upon an affidavit of personal 
service of such writ, or an order for leave to 
proceed, can at once sign final judgment, 
unless the defendant have obtained leave of a 
judge to appear to such writ within twelve 
days from such service and defend the action, 
upon paying into court the sum indorsed on 
such writ, or upon an affidavit showing a 
defence^upon the merits. The costs are fixed 
by a General Order, Michaelmas Term, 

(5) A writ of summons against a 
having privilege of Parliament, wherenpoh 
proceedings in bankruptcy may be fi^ded, 
in pursuance of 12 & 13 Viet, c, 106, S; 77, 
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on filing an afiidavit of a sufficient petition- employed by commercial companies or private 
ing creditor’s debt. If the defendant do not merchants, to take charge of the cargoes ex- 
pay or compound such debt, and enter an ported, to sell them abroad to the best advan- 
appearance within one calendar month after tage, and to purchase proper commodities to 
the ^pprvice of the writ, he is deemed to have relade the ship homewards. He goes out and 
committed an act of bankruptcy from such returns home with the ship, thus differing 
service. See Act of Bankruptcy. As to from factoi’s, who have a fixed residence, 
writs of summons at common law, see 1 Chit, Superficiarius, a builder upon another’s 
Arch. Prac. by Frcn. 181, et seq. land ufider a contract. — Civ. Law. 

The writ of summons upon a claim in Superficias, the alienation by the owner of 
Chancery is abolished by Ip & 16 Viet. c. 86, the surface of the soil of all rights necessary 
s. 2. As to the summary practice in Chancery for building on the surface, a yearly rent 
on summonses, see Smi. Ch. Pr, 501, et seq. being generally reserved ; also a building or 
As to simimonses and orders at common law erection. — Sand. Just. 226. 
in Judges’ chambers, see 2 Chit. Arch. Prac. Super fidem chartarum^ mortuis testibuSy erit 
by Pren. 1586, et seq. As to a trader-debtor- ad patriam de necessitate recurrendum. — Co. 
summons in bankruptcy, see 12 & 13 Viet. Litt. 6. — (The truth of charters is necessarily 
c. 106, s. 78. As to summonses and orders in to be referred to a jury, when the witnesses 
the Court of Probate, see Contentious Rules of are dead.) 

1862 ; and as to those in the court for divorce Superfoetation, the conception of a second 
and matrimonial causes, see Rul^ and Orders of embryo during the gestation of one already 
1858 ; Further Rules and Regulqiions of 1858. conceived, so that the two children may be 
Summum juSy summa injuria. Summa lexy bom at the same or at different times. Its 
summa crux. — ^//bJ. 125.- -(Extreme law is ex- bearing in legal medicine is on the question 
treme injury. Strict law is strict punishment.) of legitimacy. 

Sumner, one who cites or summonses. Should the doctrine of superfoetation ever 

Sumptuary laws, those in restraint of bo pleaded in medico-legal cases, the laws of 
luxury, excess in apparel, &c. ; tliey are all legitimacy must be the guide, both as to pre- 
repealed by 1 Jac. 1. c. 25.-3 Hally M, A. mature and protracted births. The latest born 
c. ix., pt. 2, p. 343. should fall within the legal term, or be ex- 

Snn^y [fr. sunnan daegy Sax., the day of eluded from the privileges attendant on it ; 
the sun], the first day of the week, the Sabbathu and this is more particularly necessary from 
the Lord’s day, set apart for the service of God, the obscurity that invests the subject, 
to be kept religiously, and not to be profaned. This phenomenon is generally thought by 
Wheat. Com. Pr. 185. It is a dies non juri- the faculty to bo impossible. It has been 
dicuSy but an arrest for crime can be effected suggested that one conception may follow 
on this day ; and bail can arrest their prin- another within a short period, and that twins 
cipal, and a seijeant-at-arms can apprehend; may be the result of two distinct conceptions; 
but no other law proceedings can be taken, and this has been denominated super-con- 
By 29 Car. II. c. 7, it is enacted that *• no ception ; but it is hardly probable, say the 
tradesman, artificer, workman, laborer, or other opponents of this doctrine, that a second con- 
person whatsoever, shall do or exercise any ception should take place when a prior con- 
worldly labor, business or work of their ordi- ception has already arrived at the second 
nary callings upon the Lord’s Day, or any month. It is not uncommon in the case of 
part thereof (works of necessity and charity twins that one should be bom prematurely, 
only excepted).’ A contract ofhiring and service and the other go on to its full period. See 
for a year, between a farmer and a laborer, on further on this subject, Beck's Med. Jurisp. 
a Sunday, is not within the prohibition. A Bill 158 ; Taylor's Med. Jurisp. c. 50 ; and Guy's 
of Exchange drawn on a Sunday is not void. Forensic Med. 87. 

The owner of a stage-coach is not within the Super jlua non nocent. — JenJe. Cent. 184.— 

statute, nor are railways. See Sabbath. (Superfluities hurt not.) 

Snnnud, a prop or support, a patent, charter, Super-institution, the institution of one in 
or written authority, for holding either land an office to which another has been previously 
or ofi^ce. — Indian. instituted ; as where A. is admitted and 

Super altum mare [Lat.] (upon the high instituted to a benefice upon one title, and B. 
sea)> ; is admitted and instituted on the title or pre- 

Superaauuatioil Acts, for pensioning the sentment of another.— 2 Cro. 463. 
civil servants of the Crown ; 4 & 5 Wm’, IV. A church being full by institution, if a 
o. 24; 20 & 21 Viet. c. 37; 22 Viet. c. 26; second institution is granted to the same 
23 & 24 Viet. c. 89 ; and 25 & 26 Viet. c. 73. church, this is a super-institution ; concern- 
Superoai^o, an officer in a ship, whose ing which two things have been resolved ; — 
business is to, manage the trade. A person (1) that the super-institution, as such, is pro- 
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perly triable in the spiritual court ; (2) that Sup6I11Tllll6rftrii» advocates not members of 
it is not triable there, in case induction has the college. — Gio* Law. 
been given upon the first institution. « Superonoratione pasturSD, a judicial writ 

The advantage of a super-institution is, that that lay against him who was impleaded in the 
it enables the party who obtains it to try county-court for the surcharge of a common 
his title by ejectment, without putting him to with his cattle, in a ca.se where he was formerly 
his quare impedit ; but many inconveniences impleaded for it in the same court, and the 
thence following (e. g. the uncertainty to whom cause was removed into one of the superior 
tithes shall be paid, and the like), this^nethod courts. Obsolete. # 
has been discouraged. — Mire, on Ad, 189. Super prsBrogativfi. regis, a writ which 

Superintendent Kegistrar, an ofHcer who formerly lay againgt the king's tenant's widow 
superintends the registrars of births, deaths, for marrying without the royal license.-— 
and marriages. There is a superintendent jP. N. B. 174. 

registrar in every poor law union in England Supersedeas, a writ that lies in a great many 
and Wales. The office is filled as of right by cases ; and signifies in general a command, 
the clerk to the guardians of the union, if he is on good cause shown, to stay some ordinary pro- 
duly qualified, and accepts it. These superin- ceodings which ought otherwise to proceed.— 
tending registrars are under the authority of F. N. B. 286. 

the Registrar-General. See 6 & 7 Wm. IV, Supersedere, a private agreement among 
c. 86 ; and 15 & 16 Viet, c. 25. — 3 Step. Com. creditors to supersede proceedings against the 
344. person of a b^ikrupt or other debtor. — Scotch 

Superintendents of the China trade. By term. , 

3 & 4 Wm. IV. c. 93, the Crown had autho- Super statuto, 1 Edw. III. c. 12, a writ 
rity to appoint three officers called super'- that lay .against the king’s tenant holding in 
intendentSy to whom was to be committed chief, who aliened the king’s land without 
the regulation of British trade and commerce his license. 

to and from this country ; and to create a Super statute de artioulis oleri, a writ 
court of justice, with criminal and Admiralty which lay against a sheriff or other officer who 
jurisdiction for the trial of offences com- distrained in the king’s highway, or on lands 
mitted by the subjects of the realm in anciently belonging to the church. 

China. Since this Act we have acquired Super statute facto pour seneschal et 
the island of Hong Kong, and established a • mariffial de roy, &C., a writ which lay a^inst 
legislative council there ; and appointed as go- a steward or marshal for holding plea in his 
V(irnor of the island the officer invested with court, or for trcspiiss or contracts not made or 
the office of chief superintendent ; and it was arising within the king’s household, 
enacted by 6 & 7 Viet. c. 80, that it should be Super statuto versus servantes et labora- 
lawful for Her Majesty by commission to tores, a writ which lay against him who kept 
authorize such superintendent, so long as he any servants who had left the service of 
sliould be governor of Hong Kong, to enact, another contrary to law. ^ 
with the advice of the said legislative council. Superstitious uses. See Charities. 

all such laws as might be necessary for the Supervisor, a surve^ror or overseer, 

good government of Britisli subjects in China, Super visum corporis [Lat. j (upon view of 
or within any ship not more than 100 miles the corpse). ^ 

from China ; and to enforce the execution of Supplemembal answer, one filed in Chancery 
such laws by pains and penalties. The same for the purpose of correcting, adding to, and 
power is also given to HerMajessty in Council, explaining an answer already filed.— Ch. 
See also 22 & 23 Viet. c. 9. Pr. 334. 

Superintending Constables, those who have Supplemen4id bill, an addition to an original 
the charge of lock-up houses, &c. — 13 & 14 bill in equity, in order to supply some defect 
Viet. c. 20, s. 6. in its original ffame and structure. Facts oc- 

Superior, the grantor of a feudal right to be curring subsequently to the filing of an original 
held of himself. bill may be added by amendment or supple- 

Superior Courts, the Courts of Chancery, mental statement. — 15 & 16 Viet. c. 86, s. 53;. 
Queen’s Bench, Common Pleas, and Exchequer, Consol Ord. 1860, xxxii., r. 2 ; Smi, Ch. Pr .737. 
at Westminster. See these courts treated of Supplemental bill, bill in the nature of a, 
under the proper titles. \ This bill and the above-named bill are usually 

Super-jurare, a term anciently used when a confounded together ; but a prominent dis- 
criminal endeavoured to excuse himself by his tincticSi between them seems to be that a sup- 
own oath, or the oath of one or two witnesses, plemental bill is properly applicable to^|^h 
and the crime objected against him was so cases only where the same parties an^ the 
plain and notorious that he was coiivicted on same interests remain before the court ; where- 
the oaths of many more witnesses, as an original ' bill, in the nature of a supple--;^ 
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mental bill, is properly applicable, when new 
parties with new interests, arising from events^ 
which have happened since the institution of 
the suit, are brought before the court. — Story's 
Eq, Plead. 265. 

Slippleill6lltal claim, a further claim which 
is filed when further relief is sought after the 
bringing of a claim. — Snd. Ch. Pr. 655. 

Supplement, Letters ofj where a person is 
sued before an inferior court, and does not 
reside within its jurisdiction, these letters are 
obtained on a warrant from the Court of 
Se.s8ion, and in these he may be cited to appear 
before the inferior judge. — Scotch law. 

Suppletory oa^, the oath of a litigant 
party in the spiritual and civil-law courts. 

Supplicavit, a writ issuing out of Chancery 
for taking surety of the peace, upon articles 
filed on oath, when one is in danger of being 
hurt in his body by another j it is addressed to 
the justices of the peace and ijjheriff of the 
county, and is grounded upon thp 1 Edw. III. 
St. 2, c. 16, which ordains that certain persons 
shall be appointed by the chancellor to take 
care of the peace, &c. — E. N. B. 80. 

This writ is seldom used, for when applica- 
tion is made to the superior courts, they usu- 
ally take the recognizances there, under the 21 
Jac. I. c. 8. 

Supplicium, aity corporal punishment; it 
included death. — Civ. Law. 

Supplies, aids, subsidies, taxes. 

Supply, Commissioners of^ persons appointed 
to levy the land-tax in Scotland. 

Supply, Committee of. All bills which relate 
to the public income or expenditure must ori- 
ginate with the House of Commons, and all bills 
authorizing expenditure of the public money 
are based upou'llesolutions moved in a Com- 
mittee of Supply, which is always a committee 
of the whole House. The practise with regard 
to these bills is as follows : — In the course of 
the session estimates are submitt^ to a Com- 
mittee of Supply, and resolutions moved therein 
granting to the Crown the sums requisite for 
defraying the expenses attendant on the various 
branches of the public service. Those resolu- 
tions having beeh considered and disposed of, 
such amongst them as may be afiirmed are re- 
ported to the House, reconsidered, and adopted, 
or rejected. Under authority of those to which 
the House agree, the Lords of the Treasury 
issue the requisite funds for carrying on the 
service of the country. At the end of the 
session the supply resolutions are consolidated 
in the Appropriation Bill, which is sent up to 
the Lords, and after being there considered 
and ^reed to, receives the royal assefit and 
becomes law. The Lords may reject this or 
any other money-bill, but it would be con- 
sidered an invasion of the privileges of the 
fCcmmons if their Lordships were substan- 


tially to modify measures of this class; the 
Commons, however, do not object to consider 
ai^ verbal emendations which may be made by 
the other House.— Pari. Comp. 

Suppressio veri [Lat.] (a suppression of 
truih)y one of the claases of fraud. 

Supra protest {subsequently to protest). See 
Acceptance. 

Supremacy, sovereign dominion, authority, 
and pre-eminence. 

Supremacy, Act of 1 Eliz. c. 1. 

Supremacy, Oath of taken by all public 
ofiicers, &c. whereby they swear to uphold the 
supreme power of the kingdom in the person of 
the reigning sovereign. See 21 & 22 Viet. 
c. 48, and 22 Viet. c. 10. 

Suprema potestas seipsam dissolvere potest . — 
Bacon. — (Supreme power can dissolve 
itself.) 

Supreme power, the highest authority in a 
state, all other powers in it being inferior 
thereto. See 2 Buth. Nat. LawSy b. 2, c. iv., 
p. 67. 

Surcharge, an overcharge of what is just and 
right; exceeding one’s powers or privileges; 
also a second or further mortgage. 

Surcharge and falsify, a mode of taking 
accounts in Chancery. 

A surcharge is applied to the balance of the 
whole account, and supposes credits to be 
omitted which ought to be allowed. A falsi- 
fication applies to a wrong charge in the 
debits, and supposes that the item is wholly, 
or in some part, false or erroneous. — 2 Ves. 
265. 

Sur cui in vitfi. See Cui in vitA. 

Sur disclaimer, Writ of right of abolished 
by 3 & 4 Wm. IV. c. 27. 

Surety, hostage bondsman, one that gives 
security for another, one that is bound for 
another. A surety who discharges the liability 
of the principal debtor is entitled to an as- 
signment of all the securities held by the 
creditor. — 19 & 20 Viet. c. 97, s. 5. See 
Security. 

Surgeon [corrupted fr. chirurgeon’]^ one 
who practises the healing art. See Medical 
Act. 

The Boyal College of Surgeons in England 
was incorporated by 7 Viet. 14th Sept. 

Surgeon of the (Queen’s Prison, appointed 
by the Home Secretary during pleasure. — 
5 «& 6 Viet. c. 22. 

Surname [fr. sumomy Fr. It is a great 
^dispute whether we should write surname or 
pimame ; on the one hand there are a thousand 
instances in court rolls and other ancient muni- 
ments, where the description of the person is 
written over the Christian name, this only being 
inserted ip the line ; and the French always 
write surnom. There is, however, no impro- 
priety to ss^ .sirnamey since these additions are 
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SO apparently taken from our sires or fathers], 
the family name ; the name over and above the 
Christian name. — Encyc. Lond. 

Surplice fees, fees payable on ministerial 
offices of the Church, such as baptisms, funerals, 
marriages, &c. 

Surplusagiwn non noccf.— 9 II, 626. — (Sur- 
plusage hurts not.) 

Surplus, Surplusage, a supernumef aiy part, 
an overplus, what remains when everything is 
satisfied. * 

Surrebutter, a plaintifiTs answer to a de- 
fendant’s rebutter. 

Surrejoinder, an answer to a rejoinder. 

Surrender [fr. sursum redditio],, an assurance 
restoring or yielding up an estate, the operative 
verbs being ‘ surrender and yield up.’ It is 
either implied in law, which sometimes con- 
strues as a surrender an act done with another 
intent, ex. gra. the creation of an estate in- 
compatible with an existing estate ; or ex- 
pressed by deed. A surrender in writing of 
any realty, not being copyhold, and not being 
an instrument which might have been legally 
created without writing, is now void at law, 
unless made by deed. — 8 & 9 Viet. c. 106, 
8.3. 

The effect of a surrender is to pass and merge 
the estate of the surrenderor to, and into that of, 
xhe surrenderee. 

The incidents of a good ^ed of surrender 
are : — (1) An able surrenderor, a capable sur-* 
rendcroe, and an actual vested estate in the 
surrenderor. (2) That it be made to an imme- 
diate expectant, solely seised without any in- 
ter venient estate. (3) A privity of estate be- 
tween the pai’ties ; and (4) That the sur- 
renderee’s estate be capable of sustaining a 
merger. — 'Touch, c. xvii., p, 300. 

Surrender of copyholds. Copyholds are 
not, as a general rule, alienable by any of the 
common law assurances. A surrender (which 
is vocabulum artis) is the yielding up of a legal 
tenancy in a copyhold estate, either by express 
words or operation of law, by the tenant alter 
admittance, or by his lawfiilly appointed attor- 
ney, either in or out of court, to the lord of the 
manor in person, his chief steward or under- 
steward ; or, by special custom to the bailiff, 
beadle, or reeve, or to cei*tain tenants of the 
manor, either as a relinquishment or resignation 
of such estate, or as the medium of conveying 
or transferring it to another. Surrenders are 
made in various forms ; in some manors by a 
rod, in others by a straw, in others by a glovq, 
or some other symbol, which is delivered by 
the surrenderor to the steward, or other person 
taking the surrender in the name of seisin. 
'VS^en a copyholder surrenders for a valuable 
consideration, the land is bound both at law 
and in equity, and he is prevented from sur- 
rendering to any other person, but the whole 


legal estate remains in him, and he has a right 
to retain the possession, subject to his account- 
ing for the mesne profits, should the sur- 
renderee be afterwards admitted, andilf the 
surrenderor die, the estate devolves upon 
his customary heir, but he is a trustee for the 
surrenderee. A surrender is not affected by 
the death of any of the parties to it, and the 
transfer may notwithstanding be completed. 

Surrenders of copyholds are governed by the 
same rules as common law conveyances. 

An equitable interest in copyholds is not the 
subject of surrender, except in the instance of a 
surrender for the purpose of barring an entail, 
but it is assignable. The assignee of an equi- 
table estate, on taking a surrender from the 
person in whom the legal copyhold interest is 
vested, may compel an admission upon the pay- 
ment of a single fine. 

Surrender of fiigitiyes. Penal laws ol 
foreign countries are strictly local, and affect 
nothing mojw than they can reach, arid can be 
seized by virtue of their authority. A fugitive 
who passes hither comes with all his transitory 
rights. He may recover money held for his 
use, and stock, obligations, and the like ; and 
cannot be affected in this country by proceed- 
ings against him in that wliich he has left, be- 
yond the limits of which such proceedings do 
not extend. Per Lord Loughborough, Folliott 
V. Ogden^ 1 H. Bl. 135.’ Mr. Justice Buller, 
in the same case (3 T. R. 733), on a writ of 
error, said : — ‘ It is a general principle that the 
penal laws of one country cannot be taken 
notice of in another.’ The same doctrine was 
affirmed by Lord Ellenborough in a subse- 
quent case, Wolff v. Oxholm, Q M. ^ Selw. 
99. And it has been promulgated by Lord 
Brougham, in very clear and authoritative 
terms : — ‘ The lex loci must needs govern all 
criminal jurisdiction, fi-om the nature of the 
thing and the purpose of the jurisdiction.* — 
Warrender v. WaiTender^ 9 Blighy 119. 

The same doctrine as to Scotland is stated 
by ^ord Kaimes : — ^ There is not,’ says he, 

* the same necessity for an extraordinary juris- 

diction to punish foreign delinquencies. The 
proper place*for punishment is where the crime 
is committed. Arid no society takes concern 
in any crime but what is hurtful to itself.’— 
Kaimes on Equity^ b, 3, c. viii. V 

Pardessus has affirmed a similar principle 
^ In all the states of Christendom,’ says he, 

* by a sort of general consent and uniformity 
of practice, the prosecution aM punishment of 
penal offences are left to the tribunals of the 
county where they are committed. The prin- 
ciple of the French legislation, that the laws of 
police and bail are obligatory upon all who are 
within the territory, is a principle of bommon 
right in all nations.’ — Droit Com. 5 art. 1^67. 

There is another point which has been i 
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good deal discussed of late ; and that i», 
whether a nation is bound to surrender up 
fugitives from justice who escape into its tcrri- 
toriesltond seek there an asylum from punish- 
ment. The practice has, beyond question, 
prevailed as a matter of comity, and sometimes 
of treaty, between some neighboring states, 
and sometimes also between distant states hav- 
ing much intercourse with each other. Paul 
Voet remarks that, under the Roman Empire, 
this right of having a crimyinal remitted for 
trial to the proper forum criniinis was unques- 
tionable. But he remarks that, according to 
the custom of almost all Christendom (except 
ISaxony), the remitter of criminals, except in 
cases of humanity, is not admitted; and when 
done, it is to be upon letters rogatory, so that 
there may be no prejudice to the local juris- 
diction. As quoted by Story ^ Conjl. of Laws^ 
87S. 

It has, however, been treated hy other dis- 
tinguished jurists as a strict right,! and as con- 
stituting a part of the law and usage of nations, 
that offenders charged with a high crime, who 
have fled from the country in which the crime 
has been committed, should be delivered up and 
sent back for trial by the sovereign of the 
country where they are found. Vattel mani- 
festly contemplates the subject in this latter 
view, contending that it is the duty of the go- 
vernment where the driminal is, to deliver him 
up, or to punish him ; and if it refuse so to do, 
then it becomes responsible as, in some measure, 
an accomplice in the crime. This opinion is 
also maintained with great vigour by Grotius, 
by Heineccius, by Burlemaqui, and by Ruther- 
ibrth. There is no inconsiderable weight of 
common law authority on the same side ; and 
Mr. Chancellor Kent has adopted the doctrine 
in a case which called directly for its decision. 

On the other hand, Puffendorf explicitly 
denies it as a matter of right ; Martens is 
manifestly of the same opinion, contending that 
with respect to crimes committed out of his 
territories, no sovereign is obliged to punis^ the 
criminal who seeks shelter in his dominions, or 
to execute a sentence pronounced against his 
person or his property. Lord Cdke especially 
maintains, that the soverei^i is not bound to 
surrender up fugitive criminals from other 
countries who have sought a shelter in his do- 
minions. Consult Storfa Conjl, of Lawa^ 874. 
See Extradition. 

Surrenderee, a person to whom a surrender 
is made. # * 

Surrenderor, a person who surrenders. 
Surreptitious, in a fraudulent, stealthj^ man- 
ner. 

Surrogate, one that is substituted or ap- 
pointed in the room of another, as by a bishop, 
chanceUor, judge, &c. 

Sursise, to Ibrbear or neglect. — Bract, 1. 5. 


Sursumredditio [Lat.], a surrender, a red- 
dition. 

Surveyor, one who has the overseeing or 
care of another person’s lands or works. See 
Highways. As to county surveyors in Ire- 
land, see 25 & 26 Viet. c. 106. 

A court of surveyors was erected by 83 Hen. 
VIII. c. 39, for the benefit of the Crown. 

Survivorship, the living of one of two or 
more persons after the death of the other or 
others.. See Presumption of Survivorship. 

Suspense, Suspension, a temporal stop or 
hanging up as it were of a right for a time ; 
also a censure on ecclesiastical persons, during 
which they are forbidden to exercise their 
offices, or take the profits of their benefices. 

Suspension, Pleaa in^ those which show some 
matter of temporary incapacity to proceed with 
the action or suit. 

Sus. per coll. On the trial of criminals, 
the usage is for the judge to sign the calendar 
or list of all the prisoners’ names, with their 
separate judgments in the margin, which is left 
with the sheriff. In the case of a capital fe- 
lony, it is written opposite to the prisoner’s 
name, ‘Hanged by the neck;’ formerly in 
the days of Latin and abbreviation, mia, per 
coll, for suspendatur per collum, — 4 Bl, Com, 
c. xxxii. 

Suthdure, the south-door of a church, where 
canonical purgation was performed, and plaints, 
* &c. were heard Sid determined. 

Swarf- money, warth-mone^ or iguard- 
money, paid in lieu of the service of castle- 
ward. 

Swearing, the act of declaring upon oath. 
Profane swearing and cursing is an offence 
against God and religion, punishable summarily 
by fine. — 19 Oeo. II, c. 21. 

Swearing the peace, showing to a judge 
that one has just cause to be afraid of another 
in consequence of his menaces or attempts, 
in order to get him bound to keep the peace. 

Sweinmote, Cofurt of one of the forest- 
courts, which is to be holden before the ver- 
derors as judges, by the steward, thrice in 
every year, the sweins or feeeholders within 
the forest composing the juiy. The principal 
jurisdiction of this court is first to inquire into 
the oppressions and grievances committed by 
the officers of the forest; and secondly, to re- 
ceive and try presentments certified from the 
court of attachments, against offenders in vert 
and venison. And this court may not only 
jnquire but convict also, which conviction shall 
|)e certified to the court of justice-seat under 
the seals of the jury ; for this court cannot 
proceed to judgment. — 4 Imt, 289. 

Swindler, a cheat; one who lives by cheating. 

Swoling of land, so much land as one’s 
plough can till in a year ; a hide of land. 

Sworn brothers ^fratrea Jurats Lat.], per- 



( 875 ) SWO— 1545 


^ns who, by mutual oatlis, covenant to share 
in each other’s fortunes. 

Sworn clerks in Chancery. These oflices 
are abolislied by 6 & 6 Viet. c. 103. 

Syb and Som, peace and security. 

Sycophants, malicious informers. 

Sylva osedna Fr.] wood under 

twenty years’ growth. 

SymboHo delivery. See Livery oi» seisin. 

Symbol^ography, the art or cunning 
rightly to form and make written instruments. 
It is cither, judicial or extra-judicial; the 
latter being wholly occupied with such instru- 
ments as concern matters not yet judicially in 
controversy, such as instruments of agi’eement 
or contracts, and testaments or last wills. 

Symbolnm animsB [Lat.], a mortuary, of 
soul-scot. 

Synallagmatical, that which involves mu- 
tual and reciprocal obligations and duties. 

Syncopare, to cut short, or pronounce things 
so as not to be understood. — Cowel. 

Syndic, an advocate or patron ; a burgess 
or recorder ; an agent or attorney who acts for 
a corporation or university ; an actor or pro- 
curator, an assignee. — Civ. Law. See in the 
goods of Eliz. Darke (deceased), 29 L. J. 
{Prob. M, ij- A.) 71 (18G0). 

Syngraph, a deed, bond, or writing, under 
the hands and seals of all the parties. — Civ, 
Law, 

Synod, a meeting or assembly of ecclesias-a 
tical persons concerning religion ; being the 
same thing, in Greek, as convocation in Latin. 

There are four kinds : — 

(1) A general or universal synod or council, 
where bishops of all nations meet. 

(2) A national synod of the clergy of one 
nation only. 

(3) A provincial synod, w’here ecclesiastic^ 
persons of a province only assemble, bding now 
what is called the convocation. 

(4) A diocesan synod, of those of one dio- 
cese. 

A synod in Scotland is composed of three or 
more presbyteries. 

Synodal, a tribute or payment in money paid 
to the bishop or archdeacon by the inferior 
clergy, at Easter visitation. 

Sjrnodales testes, synods -men, corrupted 
into sidesmen, were the urban and rural deans, 
now the churchwardens. See Sidesmen. 


T. 

T, every person who was convicted of felony, 
sliort of murder, and admitted to the benefit of 
clergy, was marked with this letter upon the 
brawn of the thumb. The practice is abolished. 
7 & 8 Qeo, IV, c. 27. 


Tabard [[ft*, tahar^ Wei. ; tabarduMf low Lat. J, 
a short gown ; a herald’s coat ; a surcoat. 

Tabarder, one who wears a tabard or short 
gown ; the name is still used as tlie title of cer- 
tain bachelors of arts on the old foundation of 
Queen’s College, Oxford. — Encyc.. Land, 

Tabellio, a Koman officer who reduced 
contracts and wills into proper /orm, and 
attested their execution. , 

Table rents, payments to bisliops, &c., re- 
served and appropriated to their table or house- 
keeping. 

Tabula in nanfragio [Lat.]] (a plank in a 
tm ^ eck)m See Tacking and Attendant term. 

Tabulae nuptiales, a written record of a mar- 
riage ; or tlie agreement as to the. dos. — Civ. 
Latv. 

Tabnlarius, a notary. — Civ. Law. 

Tac free, exempt from, rent, payments, &c, 

Tacita queedam habentur pro exprensis.-^ 
8 Co. 40. — (Things unexpressed are sometimes 
considered ^ expressed.) 

Tacite relocation, a silent or understood 
re-letting of premises after the expiration of 
a lease, upon the same terms, &c. as those of 
such lease. — Scotch phrase. 

Tack, a lease or contract of location ; also 
an addition, supplement. 

Tack duty, rent reserved upon a lease. 

Tacking, the doctrine known by the name 
of tacking, i. e. consolidating and priorizing two 
or more claims, applies in two cases ; one, as 
against a mortgagor, the other, as between 
several incumbrancers. 

It being deemed right that a mortgagee should 
not be deprived of his pledge without payment 
of all sums of money due to him from his mort- 
gagor, which form a general or specific lien 
on the property mortgaged, if the mortgagee 
advance further sums of money to the mort- 
gagor, expressly by way of surchage, or on 
judgment, or recognizance, neither the mort- 
gagor nor, generally speaking, any one claim- 
ing under him, is allowed to redeem without 
satisfying the whole amount. 

A prior mortgagee may tack a subsequent 
judgment to his mortgage ; and a prior judg- 
ment creditor, on getting in h subsequent mort- 
gage, may tack ‘to it his judgment, provided 
he have lent money on the security of such 
judgment, and it has been duly regist^ered; 
but probably tacking would not be allowed 
where the judgment has been obtained for an 
antecedent debt. — 2 Sp. Eq. Juris. 728. A 
bond debt carrot, although a simple contract 
debt can, be tacked to a mortgage in Jfee as 
against the mortgagor ; but it appei^rs tbat a 
bond debt can be tacked to a mortgage of lease- 
holds or personal chattels. See Coote on Mart, 
891, et seq. As regards, however, the heir or 
devisee of the mortgagor, where there is a bond 
debt or simple conti*act debt, neither the heir 
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nor the devisee is permitted to redeem without 
paying both the mortgage and such debt, and 
that whether the debt precede or follow the 
mortgage^ in order to avoid circuity of action. 
A mortgagee is entitled, under the 3 & 4 Wm. 

IV. c. 104, which makes copyhold estates 
equitable assets for the payment of simple 
contract debts, to tack his simple contract debt 
to h j« mortgage, as against the customary heir, 
devisee, or executor coming to redeem ; but 
not as against specialty cre^i^rs . — Rolfe v. 
Chester^ 20 Bea. 610(1856) ; and see Thomas 

V. Thomas, 22 Bea. 341. 

It is a general rule that where there are 
several encumbrancers on an estate they rank 
according to their dates, which constitute the 
order in which tliey are entitled to be satisfied. 
It is, however, a maxim in deciding upon 
equitable claims connected with a legal title, 
that where the equity of two antagonist parties 
is equal, he who has the legal titl^ shall pre- 
vail ; i. e. the equity of a person wjio has only 
a title in equity will be postponed to one who 
has an equal title in equity, ai.d also a title at 
law. Pursuant to this doctrine, a subsequent 
mortgagee, without notice of a mesne mortgage 
when he advanced his money, by purchasing the 
legal estate from the first legal mortgagee, can 
protect his estate against any person having a 
mortgage sub'sequerit to such first incumbrance, 
and squeeze him out, though he bought it after 
he had notice of the subsequent mortgage, or 
even pendente lite, provided he redeems the first 
mortgage before a decree to settle priorities. 
This is what Lord Hale called the creditor’s 
tabula in naufragio ! — Marsh v. Lee, 2 Vent 
337 (22 Car. IL), and 1 White and Tudor's 
Lead Cas. 406—414. And notice of his advance, 
given by the second to the first mortgagee, will 
not prevent the third mortgagee, who lends his 
money without notice of it, from tacking his 
mortgage to the first. 

If, however, a prior mortgagee take an as- 
signment of a third mortgage, as a trustee only 
for another person, or a mortgage of the equity 
of redemption come to him as .executor, he will 
not be allowed to tack the two mortgages to- 
gether to the prejudice of interveiiing incum- 
brancers ; since, if this were permitted, a mere 
stranger purchasing the third mortgage, by de- 
claring he bought it in trust only for the first 
mortgagee, might tack both together, and 
defeat all the other incumbrancers. 

If a first mortgagee lend a further sum to the 
mortgagor upon a statute or jud|;ment, he may 
retain against a mesne mortgagee (provided he 
had no notice of such mesne mortgage) till both 
the mortgage and statute or jiidgment be paid. 
See 2 Sp. Eq, 720-752, and the cases there 
^llected and criticised. 

X Tl^ [fr. tailler, Fr., to prune]. An e.state- 
^t^||f|i^fireehold of inheritance, limited to a per- 


son and the heirs of his body general or special, 
male or female, and is the creature of the 
Statute de. Bonis. The estate, provided the 
entail be not barred, reverts to the. donor or 
reversioner, if the donee die without leaving 
descendants answering to the condition annexed 
to the estate upon its creation, unless there be 
a limitation over to a third person on default 
of such descendants, when it vests in such third 
person or remainder-man. 

In order to create an estate tail by deed, the 
word ‘ heir ’ or ‘heirs’ must be used. — White v. 
Collins, Com. Rep. 289, 301 ; 2 Brest. Est. 
475. In addition to this term, the deed must 
contain, either in direct terms or by reference, 
words of procreation, to describe the body from 
whom the heirs are to proceed, or the person 
by whom they are to be begotten. 

In a will technical words of limitation are 
not necessary : thus a devise 
To A. and his issue ; or 
To A. and his seed ; or children ; or sons ; or 
To A. and his heirs male ; or 
To. A. and his heirs lawfully begotten ; or 
To A. and if he die before issue, or not hav- 
ing issue, or not having a son, then to another, 
will give estates-tail. So numerous are the 
cases on this voluminous subject that they can- 
not possibly be explained fully in this place. 
In wills, however, great indulgence is exer- 
cised, and if the courts can collect from the 
(language used by a testator, that it was his in- 
tention to entail his estate, they will rule ac- 
cordingly. The plain sense of words is followed 
by the courts in their exposition of obscurely 
expressed wills ; wresting and torturing lan- 
guage out of its natural signification will not 
be permitted, for thus to defeat a testator’s 
intention is directly counteracting the injunc- 
t^ns of the law, and ‘ racking a man upon his 
deathbed,’ remarked Lord C. J. Wilmot, ‘ to 
make him say what he never meant or thought 
of.’ 

Mr. Hayes observes (2 Conv. 7) : — ‘ It is 
quite unnecessary to add * lawfully begotten,* 
or ‘ lawfully issuing,’ or any other expressions 
of the like import, in order to create an estate- 
tail even in a deed^ It is enough if the word 
heirs be used, and the person firom whom the 
issue is to proceed be ascertained. In framing 
limitations to children as purchasers, it is abun- 
dantly sufiScient to say, ‘ the children of A.’ or 
‘ the children of A. by B.,’ or ‘ the children of 
the intended marriage.’ The vulgar form, ‘ the 
children of the body of A., on the body of B., 
his (A.’s) intended wife, lawfully to be'' be- 
gotten,* seems to be the product of a confused 
notion of the legal rules relative to the creation 
of an estate-tail.’ 

If a tenant-in-tail grant the foe-simple in the 
property to another person and his heirs, only 
a qualified or base fee will pass, commensurate 
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•with the estate-tail, capable however of being 
rendered absolute, by barring the entail, but 
until then defeasible by the entry not only of 
the reversioner, or remainder-man, when he 
becomes entitled to enter into possession of the 
estate, but also of the issue in tail upon the 
death of the tenant-in-tail. It should be ob- 
served that an estate- tail cannot as such be 
conveyed to another. ♦ 

This estate possesses the following incidents 
and privileges : — 

(1) It is, like a fee-simple, subject to curtesy 
and dower (if not baired). 

(2) The owner may commit all kinds of 
waste upon it without being impeachable for 
it, and so it is said may his grantee. — 3 Leon. 
121 . 

(3) It is liable to every kind of debt. 

(4) It may be lost by escheat ; by forfeiture 
for treason, or felony ; or by extinguishment. 

(5) The owner, having an inheritable free- 
hold, has a right to the title-deeds, which equity 
will secure to him. 

(6) Although a tenant-in- tail must generally 
keep down the interest, yet, having only a par- 
ticular interest, he is not boipid to pay off any 
charge or incumbrance affecting the estate ; if, 
however, he do so, the presumption is that he 
meant to exonerate the estate (for he might, if he 
pleased, have acquired the lee- simple), unless he 
evince the contrary intention by taking an as- 
signment of the incumbrance to a trustee in* 
trust for himself, or by some other express 
act. 

(7) The donee may grant leases for 21 years 
out of it, under the 19 & 20 Viet. c. 120, ss. 32 
& 33. 

(8) This estate cannot be merged, surren- 

dered, or extinguished by the accession of the 
fee-simple to the tenant-in- tail. « 

(9) The issue- in-tail is not bound to com- 
plete, either at law or in eqtiity, any contmet 
made by his ancestor as tenant-in-tail, since he 
claims from the original grantor, and not from 
his immediate ancestor. IIJ however, he do any 
act towards completing such a contract, equity 
will then compel its performance. 

(10) Neither is such issue bound to pay off 
his ancestor’s incumbrances, nor to keep down 
the interest thereon ; but he is liable to crown- 
debts under 33 Hen. VIII. c. 39, s. 76. 

(11) A tenant- in-taU may cut timber and 
dispose of it, without barring the entail ; but 
if he sell the growing trees, the buyer must 
sever them during his life, otherwise the isst^e 
in tail will be entitled to them as part of the 
inheritance ; and the buyer, though obliged to 
pay the purchase-money, will not then be 
allowed to sever them.** 

(12) If a tenant-in-tail grant estovers, on the 
vesture of his woods, to another^ the grant de- 
termines with his death ; for, being a charge 


upon die inheritance, it necessarily ceases when 
his power is determined. 

(13) It may be barred by the tenant-in-tail, 
though not by the issue-in-tail, under the 3 & 
4 Wm. IV. c. 74 ; but the entail of offices or 
dignities cannot be barred. 

Before the Statute de Dorns ConditionalibuSy 
the donee could, after issue bom, ha|p alienated 
the land, whereby the issue would* ave been 
disinherited, and, the donor deprived of his 
right of reversion. This being the. case, the 
statute declared t^at the will of the donor should 
be observed ; and that an estate granted to a 
man and the heirs of his body should descend 
to the issue (he .not having power to alienate 
the estate), and that in default of issue, the land 
should revert to the donor or his heirs. Estates- 
tail were thus made inalienable, and neither the 
issue nor the remainder-man could be barred. 
The legislature, by fettering the land with an 
indestructible entail, which prevented money 
being raise^ upon it, cramped the energies of 
commercial pursuits, and withered the efforts 
of honorable exertion. And many other incon- 
venient consequences w|p:e produced, which 
quickened the ingenuity of the judicature, 
until it produced, at length (in its efforts to 
recover the liberty of alienation), the compli- 
cated machinery of fines and recoveries. See 
Fine and Recovery. 

The modes, then, of •barring an estate-tail 
were two, viz. a fine, according to the statute- 
law (which was a compromise of a fictitious 
action), giving a base fee commensurate "with 
the existence of the issue upon whom the 
estate- tail would (if unbarred) have devolved, 
and a recovery at the common law (which was 
a real action carried on to judgment), giving 
the fee-simple absolute. These were abolished 
by 3 & 4 Wm. IV. c. 74, an analysis of which 
is here attempted, in consequence of its im- 
portance. 

The 3 & 4 Wm. IV. c. 74, is entitled * An 
Act for the Abolition of Fines and Recoveries, 
and for the substitution of more simple modes 
of Assurance,’ and it received the royal assent 
Aug. 28th, 1833. The first section contains 
the following glossary of thb terms used in it : 
The word ‘ lands ’ is to extend to ‘ manors, 
advowsons, rectories, messuages, lands, tene- 
ments, tithes, rents, and hereditaments of any 
tenure (except copy of court-roll), and whether 
corporeal or incorporeal, and any imdivided 
share thereof ; but when accompanied by some 
expression, including or denoting the tenure by 
copy of court-roll, it shall extend to manors, 
messuages, lands, tenements, and heredita- 
meni^s of that tenure, and any undivided share 
thereof.’ 

* Estate ’ is to extend to ^ an estate in equi^ 
as well as at law, and to any interest, char^ 
lien, or incumbrance in, upon, or affecting landsi' 
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either at law or in equity, and to any interest, 
charge, lien, or incumbrance in, upon, or affect- 
ing money subject to be invested in the pur- 
c^se of lands.’ 

>6 Base-fee’ is to mean * exclusively that 
estate in fee-simple into which an estate-tail is 
converted, where the issue-in-tail are barred ; 
but perso(§Ei claiming estates, by way of re- 
mainder or otherwise, are not barred.’ 

Estate-tail,’ in addition to its usual mean- 
ing, is to mean ‘ a base-fee intg which an estate- 
tail shall have been converted.’ 

‘ Actual tenant-in-tail,’ is to mean ^ exclu- 
sively the tenant of an estate-tail which shall 
not have been barred, and such tenant is to be 
deemed an actual tenant-in-tail, although an 
estate-tail may have been divested or turned 
to a right.’ 

‘ Tenant-in-tiiil ’ is to mean * not only an 
actual tenant-in-tail, but also a person who, 
where an estate-tail shall have l)cen barred and 
converted into a base-fee, would^ have been 
tenant of such estate- tail if the same had not 
been barred.’ 

Tenant-in- tail entitled to a base-fee ’ is to 
mean ‘ a person entitled to a base-fee, or to the 
ultimate beneficial interest in a base-fee, and 
who, if the base-fee had not been created, would 
have been actual tenant-in-tail.’ 

* Money subject ‘to be invested in the pur- 
chase of land ’ is to include ‘ money whether 
raised or to be raised, and whether the amount 
thereof be or be not ascerbiined, and to extend 
to stocks and funds, and real and other securi- 
ties, the produce of which is directed to be 
invested in the purchase of lands, and the 
lands to be purchased with such money or 
produce, is to extend to lands held by copy of 
court-roll, and also to lands of any tenure, in 
Ireland, or elsewhere out of England, where 
such lands, or any of them, are within the 
scope or meaning of the trust or power direct- 
ing or authorizing the purchase.’ 

The word * person ’ is to include ‘ a body 
politic, corporate or collegiate, as well as^ an 
individual.’ 

‘ Every word importing the singular number 
only is to extend and be applied to several 
persons or things, as well as to one person or 
thing; and every word importing the plural 
number is to extend and be applied to one 
person or thing, as well as several persons or 
things ; and every word importing the mascu- 
line gender only is to extend and be applied 
to a female as well as to a male.’ 

‘ Every assurance already made or here- 
after to be made, whether by deed, ^.will» 
private Act of Parliament, or otherwise, by 
which lands are or shall be entailed, or agreed 
or directed to be entailed, is to be deemed a 
settlement; and every appointment made in 
exercise of any power contained in any settle- 


ment, or of any other power, arising out of 
the power contained in any settlement, is to 
be considered as part of such settlement, and 
the estate created by such appointment is to 
be considered as having been created by such 
settlement.’ 

This section of definitions concludes with a 
provision * that those words and expressions 
occurring in this clause, to which more than 
one meaning is to be attached, are not to have 
the different meanings given to them by this 
clause, m those cases in which there is anything 
in the subject or context repugnant to such 
construction.^ 

The enactments following (which extend 
from section 2 to section 14, both inclusive) 
may be thus briefly stated ■ 

No fine or recovery is to be levied or 
suffered, after December 31st, 1833, except 
a writ of dedinius, or other writ, in the regular 
course of a fine or recovery, have been sued 
out before this date ; but there is no time 
named for completing such fine or recovery 
(s. 2). 

Persons under covenants (before the Act 
came into operation) to levy fines, or sufler 
recoveries, are to effect such purposes by the 
means pointed out in this Act ; but if such 
purposes cannot be so effected, then by a 
special deed, which shall have the same 
operation as a fine or recovery (s. 3). 

Fines and recoveries of lands in ancient 
demesne, when levied or suffered in a superior 
court, may be reversed, as to the lord, by 
writs of deceit, but they shall be as valid 
against the parties thereto, and 2)ersons claim- 
ing under them, as if not reversed as to the 
lord (s. 4). Fines and recoveries of lands in 
ancient demesne, levied or suffered in the 
manor court, after other fines and recoveries 
in a superior court, shall be valid, as if the 
tenure had not been changed, nor shall they 
be invalid in other cases, though levied or 
suffered in courts whose jurisdictions may not 
extend to the lands therein comprised (s. 5). 
The tenure of ancient demesne, where sus- 
pended or destroyed by fine or recovery in a 
superior court, shall be restored, where the 
rights of the lord have been recognised within 
twenty years immediately preceding January 
1st, 1834 (s. 6). 

Fines are made valid without amendment 
of any errors in form (s. 7), and so are re- 
coveries (s. 8). 

t. Provision is made for saving jurisdiction in 
c^ses unprovided for by the Act (s. 9). Ke- 
coveries are made valid where the bargain and 
sale, to make the tenant to the praecipe^, has 
not been duly enrolled (s. 10), within six 
lunar months, in Chancery, under the pro- 
visions of the*27th Hen. VIII. c. 16. (This 
clause enlarges indefinitely the time fo» enrol- 
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merit.) Also, where the owner of the legal 
freehold (the trustee) has not concurred in 
making a good tenant to the proecipej provided 
the beneficial owner of the freehold in posses* 
sion (the cestui que trust) shall, within the time 
limited for making the tenant, have conveyed to 
the tenant (s. 11). It is to be observed, that 
a recovery, void for want of an eflectual legal 
conveyance, by a person seised at for his 
own benefit, is not aided by this Act. 

The following are the cases in which fines 
and recoveries are not made valid by the 
Act : — Where they have been wholly reversed 
before its passing ; or partly, so far as the 
part reversed; where any person whom the 
fine or recovery, if valid, would have barred 
shall, before the Act, have had dealings with 
the lands, on the faith of the invalidity of the 
fine or recovery ; where any person shall, at 
the passing pf this Act, have been in posses- 
sion in respect of an estate which the fine or 
recovery, if valid, would have barred ; where 
any court of competent jurisdiction shall have 
refused to amend them ; where proceedirigs 
were pending at the passing of this Act ; and 
if such proceedings abate by the death of any 
of the parties thereto, any person having a 
right of action or suit by reason of the in- 
validity of such fine or recovery, shall retain 
it, if he commence proceedings within six 
calendar months after such party’s death 
(s. 12). • 

The 13th section relates to the custody 
of the records of fines and recoveries. The 
5 & 6 Wm. IV. c. 82, abolished the offices 
connected with fines and recoveries in the 
Court of Common Pleas, and transferred their 
records and duties to the officer of the 
same court, appointed under the 3 & 4 Wm. 
IV. c. 74, for registering the certificates of 
acknowledgment of married women, subject 
to the order of such court. 

Estates* tail, and estates expectant thereon, 
are no longer barrable by warranty, since 
December 31st, 1833 (s. 14), 

Thus, then, all the fictions, together with their 
cumbrous technicality, which had been invented 
by legal artifice and judicial contrivance in con- 
travention of the unrepealed Statute de Donis^ 
were abolished ; and what the legislature could 
not do, in the reign of our second Edward, 
by reason of the mighty power of the barons — 
the gi’eat proprietors of the soil — it effected in 
the reign of our late sovereign, viz. the virtual 
repeal of the Statute of Westminster 2, and tlje 
recognition of the right of . barring estates- tail, 
prescribing and simplifying the mode of dis- 
position. 

The general enabling clause (s. 15) enacts, 
that * after December 31st, 1833, every actual 
tenant-in-tail (consult the glossary clause), 
whether in possession, remainder, contingency. 
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or otherwise, shall have full power to dispose 
of, for an estate in fee-simple-absolute, or for 
any less estate, the lands entailed, as against 
all persons claiming the lands entailed by force 
of any estate-tail which shall be vested in, or 
might be claimed by, or which, but for some 
previous act, would have been vested in, or 
might have been claimed by the person making 
the disposition, at the time of his making the 
same, and also as against all persons, including 
the king’s most, excellent majesty, his heirs 
and successors, whose estates ai'e to take effect 
after the determination, or in defeasance of 
any such estate- tail ; saving always the rights 
of all persons in respect of estates prior to 
the estate-tail in respect of which such dis- 
position shall be made, and the rights of all other 
persons excei)t those against whom such dis- 
position is by this act authorized to be made.* 
The 11 1 Fen. VII. c. 20, is repealed, except m to 
lands comprised in any settlement made before 
this Act, in which case if any woman be tenant- 
in-tail within the provisions of such Act, the 
power of disposition must be regulated theixiby 
(ss. 10, 17). The power*of disposition is not 
to extend to tenants of estates-tail, who, by the 
34 & 35 Hen. VIII. c. 20, are tenants-in-tail 
of any lands given by the Crown^ the reversion 
or remainder being in the king, or who are by 
any other act restrained from barring their 
estates-tail, or to tenartts-in-tail after possi- 
bility of issue extinct (s. 18). Power is then 
given to enlarge base-fees, created by bar- 
ring estates-tail into fees -simple -absolute, 
with the same saving as is set forth in the 
fifteenth section, and with the protector’s con- 
sent (s. 36) ; but the issue inheritable to any 
esUiteTrtail cannot bar any expectancies (ss. 
10 , 20 ). 

This clause puts an end to the power of an 
heir expectant in tail, whose fine with proclama- 
tions, levied in the father’s lifetime, would have 
barred the estate-tail in the event of its devolv- 
ing upon him or upon his issue-in-tail, but it is 
to be observed that this section does not apply 
to a gift under which the heirs are purchasers^ 
as where the legal freehold is limited to A. with 
an equitable remo.mdQr to tKe heirs of his body, 
or the converse ; or where there is a limitation 
to the heirs of the body of A. who takes no es- 
tate, or an estate less than freehold, for then the 
heirs take by original acquisition, and not in 
the language of this clause, *’ as issue inheritable 
to any estate- tail.’ 

If a tenant -in- tail of lands dispose thereof by 
way of mortgage, or for any other limited pur- 
pose^ * such disposition shall, to the extent of 
the estate created, be an absolute bar, in equity 
as well as at law, to all persons as against whom 
such disposition is by this Act authorized to be 
made, notwithstanding any intention to the 
contrary may be expressed or implied in the 
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deed by which the disposition may be effected ; 
provided always, that if the estate thus created, 
shall be only an estate pour autre or for 
years absolute or determinable, or an interest, 
charge, lien, or incumbrance be created without 
a term of years absolute or determinable, or any 
greater estate for securing or raising the same, 
then such disposition shall in equity be a bar 
only so far as may be necessary to give full 
effect to the mortgage, or to such other limited 
purpose, or to such interest, lien, charge, or in- 
cumbrance, notwithstanding any intention to 
the contrary may be expressed or implied in 
the deed by which the disposition may be 
effected (s. 22). 

The meaning of this clause is simply this : — 
If a tenant- in- tail make a mortgage-in-fee with 
the usual proviso for redemption, he will be en- 
titled to the equity of redemption discharged 
from the entail : but if he create an estate pour 
autre vie, or for years only, or an interest, charge, 
or incumbrance, without a teim <of years, by 
way of mortgage, the entail will be affected only 
to the extent of the charge, although there be 
an express declaration of intention that the deed 
shall operate as a complete bar of the entail. 
The object is to prevent a mere declaration that 
the entail shall or shall not be barred from 
having any operation, but not to affect express 
limitations. 

In order to provide h. check to the barring of 
estates- tail, so as to prevent a son, tenant-in- 
tail, upon attaining his majority, defeating a 
strict family settlement, against the wish of his 
father, the tenant for lile, the legislature has in- 
troduced a reasonable but unaccounUible agent, 
denominated * the protector of the settlement^' 
who is, in many respects, but not in all (as will 
presently be seen) analogous to the abolished 
* tenant to the praecipe^ who was a mere tech- 
nical creature, and whose protection was both 
arbitrary and defective, besides being pro- 
ductive of numerous difficulties. The office of 
this novel conservative power (as it has been 
called) is to grant or withhold his consent, wlych 
is required to enable a tenant-in-tail in re- 
fnainderj expectant on an estate of freehold, to 
bar as well his own issue as also those in re- 
mainder, to the same extent as might have been 
effected by a recovery. It is to be observed, 
that an expectant tenant-in- tail may bar his 
own issue on/y, under this Act, without the 
consent of the protector. See Protector of the 
Settlement. 

We will now consider the clauses substi* 
tuting more simple modes of assurance. 

Every disposition of lands by a tenant-ip-tail 
is to be effected by some one of the assurances 
evidenced by deed {not being a will or a con- 
tract either expressed or implied) used for the 
conveyance of fise-simple estates. If the tenant- 
in-tail, ^fnne covert^ her husband’s concur- 


rence is necessary and her deed must be duly 
acknowledged (s. 40). 

The tenant-in-tail, then, for the purposes of 
this Act, is treated as having a legal estate of fee- 
simple in the land (no matter what his estate- tail 
may be), and he must, therefore, convey by one 
of those modes of assurance which the law has 
appropriated to the transfer of freehold in- 
terests. These modes of assurance are feoff- 
ment (at the common law), bargain and sale, 
covenant to stand seised, a release (under the 
Statute of Uses), or grant, which is the best 
mode of assurance, and which must be adopted, 
if the estate be incorporeal. 

As to the protector’s consent, it may either 
be given by the same assurance by which the 
disposition is effected, or by a deed distinct 
from the assurance, executed either on, or at 
any time before the day on which the assmance 
is made, otherwise the consent wil| be void ; if 
the protector consent by a distinct deed, such 
consent will be deemed absolute and unqualified 
unless he refer to the particular assurance, and 
confine his consent to the disposition thereby 
made. His consent once given cannot be re- . 
yoked. A married woman, being a protector, 
gives her consent in the same manner as if she 
were a feme sole (ss. 42, 43, 44, 45). 

The 47th section carefully excludes courts 
of equity from giving any effect to dispositions 
by tenants-in-tail, or to consents of protec- 
‘vors, which would not be effectual in courts of 
law. 

In the case of a protector being lunatic, 
idiotic, or of unsound mind, the Lord Chancel- 
lor, or the Lords Justices of Appeal, upon the 
motion or petition of the tenant-in-tail, in a 
summary way, has or have full power to con- 
sent to a disposition by a tenant-in-tail, and to 
make such orders in the matter as shall be 
deemed necessary : and if any other person be 
a joint protector, he must give his consent in 
the ordinaiy manner. The order of the Lord 
Chancellor, or the Lords Justices, is to be evi- 
dence of consent, witl^t any document or 
instrument (ss. 48, 49).* 

From the Lord Chancellor’s and Lords 
Justices’ decisions on applications in cases of 
lunatic protectors, it may be collected that the 
power will be exercised in support of l-he set- 
tlement, and not in opposition to its apparent 
designs. Lord Brougham, when Chancellor, 
made an order for enabling a quasi tenant-in- 
tail in remainder of stock, the produce of lands 
af>ld, under the order of the court, and subject 
t^ the same uses as the lands had been, and of 
Which the tenant ffir life was a lunatic, to dis- 
pose of the fund, the case falling within the 
provisions of the 33rd and 48th sections of this 
Act. When the party has not been found a 
lunatic by inquisition, it will probably be re- 
ferred to a Master in Lunacy to ascertain such 
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lact. The Lord Chancellor ia not, nor are tlie 
Lords Justices, authorized, when the tenant-in- 
tail in possession is in a state of hopeless lunacy, 
to consent to the first tenant-in-tail in remainder 
barring the subsequent limitations, even for the 
purpose of preventing the settled estate from 
going over to collateral relations. It will be 
observed that the 22nd, 83rd, and 48th sections 
provide only for the case of a lunatic Vho is 
tenant for life of the settled estate. Lord Cot- 
tenhara, in re Newman (2 My. & C. 112), gave 
judgment a» ifollows ; — ‘ This petition came 
before me as protector of the settlement under 
the Fines and Recoveries’ Act, to induce me to 
consent to a deed of disposition on the part of 
the lunatic, who ia tenant for life ; to act, in 
fact, for the tenant for life, in order to give 
effect to a recovery {evidently meaning a deed 
of disposition vnder this Act). As protector of 
the settlement, the only duty of the court is, to 
see what, in reference to the interest of the 
family, it would be proper for the tenant for 
life to do ; and the purpose must be rather to 
protect the objects of the settlement than to 
give any benefit to one member of the family, 
to the exclusion of the others. Now, if nothing 
is done, one-sixth will go to this daughter (the 
wife of the petitioner) and her children, if she 
have any, and if not, to the eldest son of the 
testator, as his right heir ; and I am asked to 
consent to that which will take it away from 
the eldest son, and take it away from the family, 
by giving it to the husband of the daughter. 
That would be anything but protecting the 
settlement ; it would be destroying it ; giving 
the estate to a person not a member of the 
family, namely, the husband of the daughter. 

I should not consider that it would be a proper 
act for the tenant for life to concur in a deed of 
disposition to that effect.’ 

The Court of Chanceiy is not the protector 
where the tenant for life is a feme covert 
whose husband has been convicted of felony, 
and the life estate is not settled to her separate 
use. 

Although it is clear tHat an estate-tail and 
remainders may be effectually destroyed by an 
assurance altogether silent as to its object, yet 
it will be advisable always to declare the in- 
tention, which may be inserted immediately 
before the operative parts, or at the close of the 
habendum. Some conveyancers refer to the act 
itself, but seeing that it is a public and well- 
known Statute, such a reference appears to be 
quite unnecessary. They argue, however, that it 
removes all doubt as to the intention ; for before ‘ 
the statute, a release, grant, or bargain and sale 
of the tenant-in-tail, although enrolled, passed 
only a base fee, determinable by the issue-in- 
tail ; and, therefore, if this Act be not referred 
to, nor the intention to bar stated, a question 
may arise whether the assurance will take effect 


at common law, or operate under this Act. The 
reference is made ex abundanti cauteld, and in 
the opinion of the best lawyers is altogether 
superfluous. 

Every assurance by a tenant-in-tail {except 
a lease for any term not exceeding twenty-one 
years, to commence from the date of such lease, 
or from any time not exceeding twelve calendar 
months from the date of such lease, W'here a rent 
shall be tliereby reserved, which, at the time of 
granting such lease, shall be a rack-rent or not 
less than five-sixth parts of a rack-rent) is in- 
operative, under this Act, unless enrolled in 
Chancery within six calendar months after its 
executio7i (s. 41). The enrolment of a baigain 
and sale or of a conveyance to charitable uses, 
according to this provision, will satisfy the requi- 
sition of the sUitutes 27 Hen. VIII. c. 16, and 
9 Geo. II. c. 36, the enrolment being in the 
same court and within the same period. If 
the protector’s *conBent be given by a distinct 
deed, it will void unless enrollej^ either at 
or before the time when the assurance is en- 
rolled (s. 46). 

This enrolment, requisite 4o give effect to a 
disentailing assurance, does not excuse a non- 
compliance with the requisition of any other law 
(except under the Acts 27 Hen. VIII. c. 16, and 
9 Geo. II. c. 36, just mentioned) in regard to 
enrolment or registration. If lands, therefore, lie 
within the registry districts, viz. Middlesex, 
iforkshire, the Bedford Levels, and Kingston- 
iipon-IIull, the deed must also be registered in 
the registry office of the district ; or if it be the 
grant of an annuity, it must be registered 
according to 13 Viet. c. 15, s. 12. See Annuity. 

Thus much as to the disentailment of free- 
holds. Let us next examine the sections re- 
lating to the barring of copyholds. 

* The previous clauses, except so far as they 
arc varied by the clauses following, apply to 
copyholds ; tlie disposition, however, of legal 
estates of copyhold must be by surrender, and 
of equitable estates either by surrender or by 
deed. If the protector consent by deed, it must 
be produced, at or before the surrender, to the 
lord of the manor, his steward, or deputy, other- 
wise it wiU be Void, and he will endorse on it 
the acknowledgment of production, and enter 
such deed and endorsement upon the manor 
rolls; the endorsement will be primd facie 
evidence of the production ; a memorandum of 
entiy on the manor rolls must also be endorsed 
on tnc deed. But if the consent be not by deed 
l^t must be given to the person taking the sur- 
render, and if the surrender be out of court, the 
^consent ^ust be stated in the memorandiuti of 
surrender signed by the protector and entered 
on the manor rolls, which shall be good evidence 
of the consent and surrender; but if the eur-, 
render be in court, the lord, steward, or depofy, 
enters the surrender on the manor rolls, with a 
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statement tliat sach consent was given, and such 
entries or copies shall be evidence, as other 
entries or copies. An equitable tenaijt-in-tail 
has power of disposition by deed entered on the 
manor rolls. If the protector consent by distinct 
deed, it will be void unless executed on or be- 
fore the day of the execution of the disposing 
deed, and entered on the manor rolls. Such 
entries are imperative on the lord, steward, or 
deputy, who must enter such deed on the manor 
rolls, and endorse upon it a memorandum there- 
of. The deed of disposition*" (unless entered on 
the rolls) will be void against purchasers, •whose 
assurance is duly entered on the manor rolls. 
Enrolment in Chancery is not requisite as to 
copyholds, entry on the manor rolls being a 
substitute for it (ss. 50, 51, 52, 53, 54). 

Copyholds are not entailable except by 
special custom, and in the absence of such a 
custom the party who would have been tenant- 
in-tail will take a fee-simple conditional at 
common law. ** 

The estailes-tail of bankrupts are provided for 
by the following clauses : ‘.he 55th section re- 
peals the Bankrupt Act, 6 Geo. IV. c. 16, s. 65, 
so far as relates to estatea-tail, but not to extend 
to the lands of a person made a bankrupt on or 
before the Slst December, 1833, nor to revi've 
former acts ; and the 56th section substitutes 
provisions enabling any commissioner, acting 
under a petition (under which there is an ad- 
judication of a bankrupt, who at the time o^ 
filing such petition, or at any time afterwards, 
before he shall have obtained his certificate^ 
shall be an actual tenant-in-tail in lands of any 
tenure), to dispose by deed to a purchaser for 
valuable consideration, for as large an es- 
tate as the bankrupt tentmt-in-tail, of lands 
of any tenure could, at the time of such 
disposition, have effected, provided that ij 
there be a non-consenting j^rotector, the 
effect of the disposition wifi be equivalent 
only to that of a disentailing assurance made by 
the bankrupt without the protector’s consent. 
If the bankrupt be entitled to a base fee, and 
there is no protector, the commissioner’s deed 
enlarges it to the extent to which it might have 
been enlarged by the bankrupt. And the com- 
missioner, with protector’s consent (to be given 
in the same manner as we have before seen), 
confers a title to the fee, whether the estate- 
tail be subsisting or be already converted into a 
base fee. The deeds are to be enrolled accord- 
ing to whether the lands are freehold or copy- 
hold, precisely as it has been before stated. In 
the case of the bankrupt being tenant-in-tail,^ 
and the protector not consenting so that only six 
base-fee is passed, such fee, on tlier^j ceasing 
during its continuance to be a protector, is en- 
larged for the purchaser’s benefit. And if the 
bankrupt were entitled to a base-fee, arising 
from an estate-tail, to which, if the base-feu 


had not been created, he would have been en- 
titled, and there should be a protector, such fee 
on there ceasing during its continuance to be a 
protector, would be enlarged for the benefit of 
the purchaser. The commissioner’s disposition 
confirms voidable dispositions for valuable con- 
sideration made by the bankrupt whether ten- 
ant-in-tail or entitled to a base-fee, to their full 
extenty*except where the bankrupt being tenant- 
in-tail, there is a non-consenting protector, and 
then to the extent only of the bankrupt’s capa- 
city, till there ceases, during the continuance of 
the base-fee, to be a protector, when the confir- 
mation is completed without more, but subject 
to a saving of purchaser’s rights from the com- 
missioner, without express notice of the void- 
able estate. 

All dispositions by the bankrupt, which if he 
had been owner in fee, would have been void as 
against the assignees, are avoided as against the 
commissioner’s disposition, but, except as against 
the commissioner and the assignees, and persons 
claiming under them, the powers of disposition 
given by the Act are preserved to the bankrupt. 
The bankrupt’s death before the commissioner’s 
power is executed, is provided for by enacting 
that the commissioner’s dispositions shall have 
the same effect, in the cases about to be enume- 
rat(»d, as if the bankrupt tenant-in -tail or 
entitled to a base-fee, arising as already men- 
tioned, were living : — 1st, in case there shall be 
no protector at the bankrupt’s death, in which 
case the commissioner’s disposition passes the 
fee-simple ; 2ndly, in case the bankrupt tenant- 
in-tail has left issue in tail, existing at the time 
of the disposition, and there is either no pro- 
tector or a protector consenting or non-con- 
senting, in which cases the commissioner’s 
disposition, there being a consenting protector, 
will pass the fee-simple, or, there being a non- 
consenting protector, will pass a base-fee; 
3rd]y, in case the bankrupt, entitled to a base- 
fee arising as already mentioned, has left issue 
existing at the time of the disposition, which 
issue would have been inheritable, and there is 
either no protector oiHi consenting protector, in 
which case the commissioner’s disposition passes 
the fee-simple. The commissioner’s disposition 
of the copyhold lands, not merely equitable, 
gives the effect of a surrender to the use of 
the disponce for the estate acquired by the 
disposition, and the disponee is entitled to 
admittance on paying the fines and fees. The 
mesne rents and profits of the lands over 
which the commissioner’s power extends, until 
a disposition is made, or is ascertained to be 
necessary, are given to the assignees, who are 
armed with remedies for recovering arrears, 
enforcing covenanti^ and conditions, and eject- 
ing tenants. The bankrupt clauses extend to 
Ireland, but deeds of disposition, and of con- 
sent| relating to such lands, must be enrolled 
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in tlie Court of Chancery in Ireland, within 
six calendar months after execution (ss. 57~69, 
both inclusive). See 12 & 13 Viet. c. 106, 
s. 208. 

'The next set of enactments relate to money 
directed to be laid out in entailed lands. 

It is a great equitable principle that money 
directed to be applied to the purchase of land 
is considered real e.state, and is impresSed with 
all the characteristics of realty ; it is no longer, 
in the contemplation of equity, personalty; 
and upon the death of the person entitled to 
it it will descend to the heir-at-law, and can- 
not be distributed among the next of kin. 
Under the old law, the tenant-in-tail of this 
quasi land, having also the immediate remainder 
or reversion in fee vested in himself, could 
obtain payment of the entailed money by the 
decree of the Court of Chancery. But if the 
remainder or reversion were to another person, 
he could not have effected anything, either 
upon the la7idf because, it could not be the 
subject of a recovery until ascertained, or upon 
the inone^y which never could form the subject 
of a recovery. At length, by the 39 & 40 
Geo. III. c. 56, re-enacted with alterations by 
7 Geo. IV. c. 45, it was provided that in all cases 
where money under the control of Chancery, 
or of which trustees were possessed, should 
be subject to be invested in the purchase of 
freehold or copyhold lands, to be settled in 
such manner that it should be competent for 
the persons who would be the tenants-in-tail 
thereof, either alone or with the owners of any 
particular preceding estates therein, to bar 
such estates-tail and remainders, that it should 
not be necessary to have such money actually 
invested in land, but a court of equity, on the 
petition of the person who would b# tenant- in- 
tail of the land, and the party having any 
antecedent estates (being adults, or femes 
coverty separately examined), might order such 
money to be paid to them, or applied as they 
should appoint. But the costly agency of the 
Court of Chancery, whln^ always referred the 
petition to a master, to inquire whether the 
petitioner were entitled to be tenant-in-tail, 
and whether he had encumbered the fund or 
not, not to say anything of the slowness of the 
process (for a vacation order was ineffectual, 
if the tenant-in-tail did not live till the second 
day of the ensuing term, nor would an order 
be made in term unless there were time to 
suffer a recovery during it), rendered this 
practice a grievance; accordingly the 70th 
section of this Act abolished these statutes, and 
provided that as well lands of every tenure, of^ 
which the produce by sale is applicable to the 
purchase of lands to be •entailed, as money so 
applicable, shall, for the purposes of this Act, 
be treated as the purchased lands, and be dealt 
with according to the disentailing provisions 


already stated. The fund, when constituted 
of land made saleable, not being copyhold, is 
to be dealt with as freehold, or being copyhold 
as copyhold; and when constituted of money 
is to be dealt with as freehold land. But 
leaseholds for years and money are to be treated, 
as to the person in wliose favor the disentail- 
ing provision is made, as personal estate, and 
to be assigned by deed, enrolled as aforesaid, 
except in the case of bankruptcy, when the 
disposition is m§de by the commissioner, 
and completed by enrolment, as before pro- 
vided in regard to lands not being copyhold 
(s. 71). With regard to bankrupts, the pre- 
ceding provision is applied for benefit of the 
creditors, to a fund consisting of lands in 
Ireland, or money under the control of any 
Irish equity court, or held by any individuals 
as trustees in Ireland, where the bankrupt 
would be tenant-in-tail of the purchased land ; 
but the deed of any commissioner or protector 
is to be enroyed in the Irish Coi:^t of Chan- 
cery within six calendar months after the 
execution, where the fund is land ; otherwise 
in the English Court of Chancery (s. 72), 

It is to be observed, that the practice of re- 
quiring deeds to be acknowledged before enrol- 
ment, is not applicable to deeds enrolled under 
this Act (s. 73). Every deed requiring en- 
rolment, by which lands or money subject to 
be invested in the purchase of lands shall be 
• disposed of under this Act, shall take effect as 
if enrolment had not been required, and shall 
have preference except against a purchaser for 
valuable consideration, claiming under a sub- 
sequent deed previously enrolled (s. 74). It 
is, therefore, necessary for purchasers and 
mortgagees to enrol the deed under which they 
claim, without delay, and they should ascertain, 
by a proper search, that no conveyance, prior 
to their own, made by the tenant-in-tail, has 
been enrolled. 

The Court of Chance^ may regulate the 
fees to be paid for the enrolment of deeds, and 
for searches and office copies (s. 75). No 
order has been made ; the charge for enrolling 
deeds is one shilling per folio^. T^he Court of 
Common Pleas may regulate the fees to be 
paid for entries on court- rolls, and for endorse- 
ments on deeds, and for taking consents and 
surrenders in cases of dispositions by tenants- 
in-tail of copyholds (s. 76). 

The fees are fixed by the Common Pleas 
rules of Hilary Term, 1834, and are as 
follow : 8 . d. 

For the endorsement on the deed 
of the ^memorandum of production, 
and memorandum of entry on court 
rolls to be signed by the lord’s 
steward or deputy steward, each in- 
dorsement of memorandum, five shil- 
lings, together . . • . 10 0 

3 L 2 
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For the entries on the court-rolls s. d. 
of deeds and indorsements thereon, 
at per folio of seventy-two words . 0 6 

For taking the consent of each 
protector of settlement of lands .13 4 

For taking the surrender of each 
tenant-in-tail of lands . . . 13 4 

For entries of such surrenders, or 
the memoranda thereof, in the court- 
rolls, at per folio of seventy-two words 0 6 

See Acknowledgment of^ a wife’s assur- 
ance for the remaining sections of this 
Act. 

Tail after possibility of issue extinct, 

Tenant in. This estate arises out of a special 
entail as to the parentage of the issue, when 
the express condition has become impossible 
by reason of death. Thus, if an estate be 
granted to husband and wife, and their issue 
male or female, if either of them die without 
issue, the survivor is tenant-in-ti|;il after possi- 
bility of issue extinct ; and even ^f there have 
been issue, yet if the issub die without issue, 
then the surviving parent is also such a tenant ; 
and also if an estate be entailed uj>on a man 
and his issue from a particular wife, if she die 
without issue, the interest of the husband be- 
comes reduced to a tenancy-in-tail after poasi- 
bility of issue extinct. Only a donee-in-tail 
special can become such a tenant, for if the 
entail be general, siach a tenancy can never 
arise ; for whilst he lives he may have issue, 
the law not admitting the impossibility of 
having children at any age. As an estate-tail 
is originally carved out of a fee-simple, so this 
estate is carved out of a special entail. 

There may be tenant-in-tail after possibility 
&c. ofaremainderas well as of aposses.sion. And 
thus, if a lease for life be made, remainder to 
husband and wife in special tail, and the hus- 
band die without issue, now is the wife tenant- 
in-tail after possibility &c. of this remainder ; 
and if the tenant for life suri'ender to her, 
as he may (an estat^ for one’s own life being 
greater than an estate for the life of another), 
now is she tenant-in -tail after possibility &c. in 
possession. — Lewis Bowles's case, 11 Co. 81 a. 

This estate mhst be created by the act of 
God — death ; it cannot arise out of any ar- 
rangement of parties, but ex dispositione legis, 
and not ex provisione liominis ; ifi therefore, an 
estate be given to husband and wife, and the 
heirs of their bodies, should they afterwards be 
divorced causd prcscontractds vel consanguini- 
tatis vel affinitatia, their estate is converted into 
a joint estate for life, and not into a tenancy- 
in-tail after possibility of issue extinct, because 
their estate has been altered by their o\^ act, 
and not by the act of God. Such a tenancy 
can • endure only for the life of the surviving 
donee-in-tail, who has no power under 
tljie 3 & 4 Wm. IV. c. 74:» 8. 18,. to bar the 


remainders or reversion over, and if he convey 
his interest to another, such other will be only a 
tenant pur autre vie, and would be punishable 
for waste. 

The attributes of this estate are these - 

(1) The tenant is dispunishable for waste ; 
he may, therefore, not only commit it, but also 
convert to his own use the property wasted. 
Equity, •however, will restrain, him from com- 
mitting wilful waste. 

(2) The estate is liable to forfeiture. 

(3) It will merge in a fee-simple or fee-tail, 
immediately expectant thereon. 

(4) The reversioner or remainder-man shall 
be received upon the tenant’s default. 

(5) An exchange with a tenant for life is 
good, the interest being deemed equal, and 
only differing in quality. 

(6) It is deemed a life estate only for the 
puiposes of the 19 & 20 Viet. c. 120, s. 1. 

Tallage [fr. tailler, Fr.], a piece cut out of 
the whole ; a sliare of one’s substance paid by 
way of tribute ; a toll or tax. — Cowel. 

Taille, the fee which is opposed to fee- 
simple, because it is so minced or pared that it 
is not in the owner’s free power to dispose of 
it, but is, by the first giver, cut or divided from 
all other, and tied to the issue of the donee. 
In short, an estate-tail. See Tail. 

Tailzie, or Entail, an arbitrary line of suc- 
cession laid down by a proprietor, in substitu- 
tion of a legal line of succession which has 
failed. — Scotch term. A deed of tailzie (jreates 
a Scotch entail by which, until 11 & 12 Viet, 
c. 3G, and 16 & 17 Viet c. 94, an estate might 
be tied up for ever. 

TaMng up dead bodies for the purpose of 
dissection or otherwise, is a misdemeanor at 
common latl, and punishable by fine and im- 
prisonment. See Anatomy Act. 

Tale, Chinese money ; also, a count in a 
declaration. 

Tales de circumstantibns. If a sufficient 
number of jurors do not appear upon a trial, 
or if by means of challenges or exemptions a 
sufficient number of unexceptionable ones do 
not remain, either party may pray a tales ; 
which is a supply of such men as are sum- 
moned upon the panel, in order to make up 
a deficiency. See 6 Qeo. IV. c. 50, s. 37 ; 1 
Chit. Arch. Prac. by Pren. 383, 378. 

Talesman, a person summoned to act as a 
juror from amongst the by-standers in the 
court. 

( Talion, law of retaliation. See Lex talionis. 

Talis interpretatio semper Jienda est, ut evi~ 
\etur ahsurdum, et inconveniens, et ne judicium 
sit illusoHum. — 1 Co. 62.— -(Interpretation is 
always to be made <in such a manner, that 
what is absurd and inconvenient is to be 
avoided, lest the judgment be illusory.) 

Talis non est eadem.; nam nullum simile est 
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idem, — 4 Co. 18.— (What is like is not the 
same ; for nothing similar is the same.) 

Talis reSf vel tale rectum^ quce vel quod non 
est in homine adtunc superstite sed tantummodo 
est et conaistit in consideratione et intelUgentid 
legiSf et quod alii dixerunt talem rem vel tale 
rectum fore in nuhibus, — Co. Litt. 342. — (Such 
a thing or such a right as is not vested in a 
person then living, but merely exist* in the 
consideration and contemplation of law [is 
said to be in abeyance], and others have said 
that such a thing or such a right is in the 
clouds.) 

Tallagers, tax or toll-gatherers. 

^TaUag^um facere, to give up accounts in 
the Exchequer, where the method of account- 
ing was by talleys. 

Talley, or Tally, a stick cut into two parts, 
on each whereof is marked, witli notches or 
otherwise, what is due between debtor and 
creditor. It was the ancient mode of keeping 
accounts; one part was held by the creditor, 
and the other by the debtor. The use of 
tallies in the Exchequer was abolished by 23 
Geo. III. c. 82, and the old tallies were ordered 
to be destroyed by 4 & 5 Win. IV. c. 15. 

Tallia, commons in meat and drink. 

TalUage. See Taillage. 

^ Tally trade, a system of dealing by which 
shopkeepers furnish certain articles on credit, 
upon an agreement for the payment of the sti- 
pulated price by certain weekly or monthly 
instalments. — McCull. Comm. Diet. A tally 
was a common security for money in the 
days of Edward I. — 2 Reeves c. xi., p. 253 
n [h.) 

Talookdar, a holder of a talook^ which is a 
small j)ortion of land ; a petty land agent. — 
Indian. 

Tam. quam, writ of error from inferior 
courts, when the error is supposed to be as well 
in giving the judgment as in awarding execu- 
tion upon it. {Tam in redditione judicii, quam 
in adjudioatione executionis.') 

Tangible property, corporeal property. 

Tamstry, or Tanistria, an ancient muni- 
cipal law or tenure, which allotted the inherit- 
ance of lands, castles, (&o. to the oldest and most 
worthy and capable person of the deceased’s 
name and blood, without any regard to prox- 
imity. This, in reality, was giving it to the 
strongest, and naturally occasioned bloody wars 
in families ; for which reason it was abolished 
in the reign of James Vl^Encyc. Lond, ; 3 
Hall. Const. Inst. c. xviii., p. 377. * 

Taimahdar, a petty police-officer. — Indian. 

Tantum bo%a valent,, quantum vendi possunt.^ 
3 Inst. 305.— (Things are woiih what they will 
sell for.) 

Tarde venit [Lat] (it came too late'). 

Tare and Tret, the first is an allowance in 
merchandise, made to a buyer for the weight of 


the box, bag, or cask, wherein goods are packed , 
and the last is a deduction from the weight, fi>r 
waste in emptying and reselling the goods, by 
‘ dust, dirt, breakii^, &c. 

Tare is distinguii^ed into — 

(1) Real tare, i. e. the actual weight of the 

package. * 

(2) Customary taxe, its supposed weight, ac- 
cording to the practice among merchants. 

(3) Computed tare, an estimated allowance 
agreed upon at the time. 

(4) Average ta:^, the medium deduced from 
weighing a few packages, and taking it as a 
standard for the whole. See Allowance. 

(5) Super tare, an additional allowance 

where the commodity or package exceeds a cer- 
tain weight. ^ 

Tariff [^Span.], a c^tel of commerce, a book 
of rates, a table or catalogue, drawn usually in 
alphabetical order, containing the names of 
several kinds pf merchandise, with the duties 
or customs to be paid for the same, as settled 
by autliority,*or agreed on between the several 
princes and states that hold commerce together. 
Encyc. Lond. 

Tasmania, formerly called Van Diemen’s 
Lsmd. Sec 5 & 6 Viet. c. 13 ; 8 & 9 Viet. 
c. 95; 10 & 11 Viet. c. 57; 18 & 19 Viet. 
c. 56 ; 24 & 25 Viet. c. 52. 

Tath. In the counties of Norfolk and Suffolk, 
the lords of manors claimed the privilege of 
^ having their tenants’ fiocks or dieep brought at 
night upon their own demense lands, there to 
be folded for the improvement of the ground, 
which liberty was called by the name of thp 
tath. — Spelm. 

Tau, a cross. 

Tanri liheri libertas, a common bull, 
because he is free to all the tenants within such 
a manor, liberty, &c. 

Tax [fr. tiisg, Wei. ; taxe, Fr. and Dut.], an 
impost ; a tribute imposed on the subject ; an 
excise ; tallage. A tax may now be defined 
to be a certain aid, subsidy, or supply, granted 
by the Commons in parliament assembled, and 
eonfihned by Act of Parliament, constituting 
the sovereign’s extraordinary revenue, and paid 
yearly towards the expense* of government. 

1 Bl. Com. c. viii. 

The general principles of taxation are these : 

(1) The subjects of every state ought to 
contribute to the support of the government, 
as nearly as possible in proportion to their 
respective abilities ; that is, in proportion to the 
revenue which they respectively enjoy under 
the protection of the state. In the observation 
or neglect of this maxim consists what is called 
the eqflality or inequality of taxation. 

(2) The tax which each individual is bound 
to pay ought to be certain and not arbitrary. 
The time of payment, the manner of payment, 
the quantity to be paid, ought all to be clear 
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and plain to the contributor, and to every other 
person. 

(3) Every tax ought to be levied at the 
time, or in the manner, in which it is most’ 
likely to be convenient for the contributor to 
pay it. 

(4) Every tax ought to be so contrived, as 

both to take out and keep out of the pockets of 
the people as little as possible over and above 
what it brings into the public treasury of the 
state. . 

Taxes are either direct ol indirect. A direct 
tax is one that is demanded from the very 
persons who are intended or desired to pay it. 
Indirect taxes are those which are demanded 
from one person, in the expectation and inten- 
tion that he shall indemnify himself at the ex- 
pense of another : such A the excise or customs. 
Taxes may be laid on any one of the three 
sources of income (rent, profits, or wages) ; 
or a uniform tax on all of them, — 3 Smu 
Wealth of Nat. b. 5, c. ii., and*2 MilVs Pol. 
Eco. b. 5, cc. ii., iii. ‘ 

Taxatio Ecclesiastioa, the valuation of 
ecclesiastical benefices made through every 
diocese in England, on occasion of Pope Inno- 
cent IV. granting to King Henry III. the tenth 
of all spirituals for three years. This taxation 
was first made by Walter, Bishop of Norwich, 
delegated by the .Pope to this office in 38 Hen. 
III. and hence called taxatio norwicensis. It is 
also called Pope Innocent’s Valor. ^ 

Taxers, two officers yearly chosen in Cam- 
bridge to see the true gauge of all the weights 
nd measures. 

Taxing-masters, officers of the courts, who 
examine and allow or disallow items in bills of 
costs. See 1 Chit. Arch. Prac. by Pren. 606 ; 
and Smi. Ch, Pr. 12, 62, 829. 

Taxt-ward, an annual payment heretofore 
made to a superior in Scotland, instead of the 
duties due to him under the tenure of ward- 
holding. Abolished. 

Team, or Theame [fi*. fyman. Sax., to teem 
or bring forth], a royalty or jjrivilege granted, 
by royal charter, to a lord of a manor, for the 
having, restraining, and judging of bondmen 
and villeins, wkh their children) goods, and 
chattels, &c. — Gian. 1. 6, c. ii. 

Teamster, a waggoner who carries goods for 
hire. 

Technical, belonging to art. 

Teding-penny, tething-penny, tithing- 
penny, a small duty or payment to the sheriff, 
from each tithing, towards the charge of keeping . 
courts, &c. from which some of the religious ^ 
were exempted by royal charter. *1 

Teep, a note of hand, a promissory noVe given 
by a native banker or money-lender to zemin- 
dars and others, to enable them to furnish 
government with security for the payment of 
their rents. — Indian. 


Tehsildar, one who has charge of the collec- 
tions ; a native collector of a district acting un- 
der a European or zemindar. — Indian. 

Teind-masters, those entitled to tithes. 
Teinds, tithes. 

Teinland, thaneland, which see. 

TelegraphiSB, written evidence of things 
past. — Blount. See Electric Telegraph. 

Teller, one who numbers ; a numberer ; four 
officers in the Exchequer, whose offices were 
abolished by 4 & 5 Wm. IV. c. 15. 

Telligraphum [ir. tellus, Lat., land; and 
*ypd<l>u>j Gk., to write], an Anglo-Saxon charter 
of land. — 1 Reeves^ Hist. Eng. Law. c. i., 

p. 10. 

Tellwore, that labor which a tenant was 
bound to do for his lord, for a certain number 
of days. 

Tementale, or Tenementale, a tax of two 

shillings upon every ploughland ; a decennary. 

Templar, a student of the law, or barrister, 
being a member of the Middle or Inner Temple. 

Temples, the two inns of court, thus called, 
because anciently the dwelling-house of the 
Knights-Templars. On the suppression of that 
order, they were purchased by some professors 
of the common law, and converted into hospitia 
or inns of court. They are called the Inner 
and Middle Temple, in relation to Essex House, 
which was also a part of the house of the Tem- 
plars, and called the Outer Temple, because 
situated without Temple-bar. — Encyc. Lond. 

Temporal lords, the peers of the realm ; the 
bishops are not in strictness held to be peers, 
but merely lords of parliament. 

Temporality, or Temporals, secular posses- 
sions, as distinguished from ecclesiastical rights ; 
such revenues, lands, and tenements as arch- 
bishops and bishops have had annexed to their 
sees by the kings and others, from time to time, 
as they are barons and lords of parliament.^ 
Cowel. 

Temporalty, the laity ; secular people. 

Temptatio, or Tentatio, a trial or proof. 

Tempus pads est quando cancellaria et alias 
curiae regies sunt apertce^ quibus lex fiebat cui- 
cunque prout fieri consuevit. Utrum terra sit 
guerTinaj necnCy naturaliter dehet judicari per 
recorda regis et eorum qui curicLS regis per legem 
terras custodiunt et gubemantj sed non alio mndo. 
Co. Litt. 249 b. — (Time of peace is when the 
Chancery and the king’s other courts are open, 
in which justice m^ be rendered to every one 
as far as it has be#i accustomed to be done. 
Whether the land is in a state of war or not 
ought naturally to be determined by the records 
of the king, and of thqse who guard and ad- 
minister the courts of the king, according to 
the law of the land, ^nd in no other way.) 

Tempus pessonis, mast-time in the forest, 
which is about Michaelmas to St. Martin’s Day, 
November 11. 
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Tempns semestre) half a year, and not six 
lunar months. — West. II. c. 5. 

Tena, a coif worn by ecclesiastics. 

Tenancy [fr. tenentia^ law Lat.], the condi- 
tion of a tenant ; also the temporary possession 
of what belongs to another. 

Tei^^oy in common. This estate is created 
when several persons have several distinct es- 
tates, either of the same or of a differ Ait quan- 
tity, in any subject of property, in equal or 
unequal shares, and either by the same act or 
by several acts, and by several titles, and not a 
joint title. 

A tenancy-in-common differs from a joint- 
tenancy in this respect ; joint-tenants have one 
estiite in the whole, and no estate in any parti- 
cular part ; they have the power of alienation 
over their respective aliquot parts, and, by ex- 
ercising that power, may give a separate and 
distinct right to their particular parts. Tenants- 
in-common have several and distinct estates in 
their respective parts ; hence the difference in 
the several modes of assurance by them. Each 
tenant-in-common has, in contemplation of 
law, a distinct tenement and a distinct free- 
hold. 

The best way to create a tenancy-in-common 
is either to limit one moiety of the premises ex- 
pressly to one, and the other moiety to the other, 
or to use the words ‘ to hold as tenants-in- com- 
mon ; ’ as the law may otherwise construe it a 
joint estate. In a will,, the words ‘ equally ta 
be divided ’ — ‘ equally between or to them 
‘ equally ’ alone — ‘ respectively ’ — * rateably * 
* share and sliare alike,’ and words of a similar 
distributive import, create a tenancy-in-com- 
mon, as well in respect of real as personal 
estate. 

It may also be created whenever an estate in 
joint-tenancy or coparcenaiy is dissolved by the 
severance of the title or interest, so that there 
be no partition made, but the unity of possession 
continues. 

A tenancy-in-common may be by prescrip- 
tion ; ^s the tenants prescribing for tliemselves 
and their ancestors that the estate had been 
left in common for a time, which will make a 
good pfescriptive title. — Litt. s. 310. 

Tenants-in-common hold by unity of posses- 
sion, because neitHer of them knows his own 
severalty, and therefore they all occupy promis- 
cuously. This is the only unity belonging to 
the estate ; for since the tenants may hold dif- 
ferent kinds of interests so there exists no ne- 
cessary unity of interest, and there is no unify 
of title, for one may claim by descent, and 
another by purchase ; also the estate may vCst 
in each tenant at different times. There being 
no entirety of interest among tenants-in-com- 
mon, each is seised of a distinct though undi- 
vided share ; they hold per my et non per tovty 
and consequently the^us accrescendi does not 


apply to them. They may maintain actions of 
account against each other tmder 4 & 5 Anne, 
c. 16. 8. 27. 

This estate is subject to curtesy and dower. 
It is dissolvable. 

(1) By a voluntary deed of partition. 

(2) By the union of all the titles and interests 
in one tenant by grant, devise, surrender, or 
otherwise, which reduces the whole estate to a 
severalty. 

(3) By compulsive partition, under a decree 
in Chancery, or under an enclosure act. 

Tenant, one that holds of another ; one that, 
on certain conditions, has temporair possession 
and use of that which is in reality the property 
of another ; correlative to landlord. — Encyc. 
Lond. 

Tenantable repair, such a repair as will 
render a house fit for present habitation. 

Tenant-right, a custom either ensuring a 
permanence, of tenure in the same occupant 
without liability to any other increase of rent 
than may be sanctioned by the general senti- 
ments of the community ; or entitling a tenant 
of a farm to receive purchase-money, amount- 
ing to so many years’ rent, on its being trans- 
ferred to another tenant. It prevails in Ulster. 

1 MilVs Pol. Eco. 385. 

Tenantry, a body of tenants on an estate. 

Tende, to tender or offer. 

Tender, offer ; proposal for acceptance. 

A tender of satisfaction is allowed to be 
made in most actions for money demands. It 
need not be made by the debtor personally to 
the creditor personally; it may be made 
through an authorized agent, and a tender to 
one of several joint creditors is sufficient. A 
tender must be absolute and unconditional, 
and the money must be actu dly produced at 
the time of the tender, unless that be dispensed 
with by the creditor. No copper coin can be 
tendered when the debt is sixpence or upwards. 
No tender of silver coin above forty shillings 
is legal, and Bank of England notes are a legal 
tender for debts above 5/.— 56 Geo. III. 
c.*68 ; 3 & 4 Wm. IV. c. 98, s. 6. A plea of 
tender admits the contract and facts stated in 
the declaration. See PayAent of money into 

COURT. 

Tenement [fr. teneo^ Lat., to hold], in its 
vulgar acceptation, is only applied to houses 
and other buildings, but in its original, proper, 
and legal sense it signifies everything that may 
be Ao/rfm, provided it be of a permanent 
nature, wliether it be of a substantial and 
sensible or of an unsubstantial, ideal kind. 
Thus liberum tenementumy frank tenem^t or 
frceliold, is applicable not only to laAs and 
other solid objects, but also to offices, rents, 
commons, advowsons, franchises, peeiages, <kc. 

2 Bl. Com. 16. 

Tenementary land, the outland of manors, 
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granted to tenants by the Saxon thanes, under 
arbitrary rents and services. — Spelm. 

Tenementis leg^atis, an ancient writ, lying 
to the oily of London, or any other corporation 
(where the old custom was, that men might 
devise by will lands and tenements, as well as 
goods and chattels), for the hearing and de- 
termining any controversy touchii^ the same. 
Beg. Orig. 244. 

Tenendas, tliat clause of a charter by which 
the particular tenure is expressed. 

Tenendum, that clause irf a deed wherein 
the tenure of the land is limited and created. 
Its office is to limit and appoint the tenure of 
the land which is held, and how and of whom 
it is to be held. See Deed. 

Tenens nil facere potest^ propter obligntionem 
homagii^ quod vertatur domino ad (^Imredatio- 
nemj vel aliam atrocem injuf'iam ; nec dominus 
tenenti e converso. Quod ei fecerint, dissolvi- 
iur et extinguitur homagium omninOf et lioinagii 
connexio et ohUgatio ; et erit inde justum judi- 
cium cum venerit contra homagiuh et jidelita^ 
its sacramcntunij quod in eo in quo delinquunt 
puniantur ; scilicet^ in persona dornini quod 
amittat dominium^ et in persond tenentis quod 
amittat tenementum. — Co. Litt. 65. — (The te- 
nant, by force of the obligation of homage, 
can do no action which may operate to the dis- 
inheriting his lord, .or doing him any atrocious 
injury ; and so conversely, cannot the lord, as 
against the. tenant. For if they act in such a man- 
ner, they dissolve and extinguish altogether the 
homage and tlie connexion and obligation of 
homage ; and when anything is done contrary 
to the homage and the oath of fidelity, it is just 
that the parties be punished through tliat very 
thing with regard to which they are guilty ; 
tliat is to say, that the lord lose his lordship ; 
and the tenant his tenement [^according as one 
or the other is guilty^. 

Tenentibus in assisd non nnerandis, a writ 
that formerly lay for him to whom a disseisor 
had alienated the land whereof he disseised 
another, that he should not be molested in 
assise for damages, if the disseisor had whefe- 
with to satisfy them. — Beg. Orig. 214. 

Tenet [La.t.](A€AoM<?), 

Tenheded, or Tienheofed [Sax.], a dean. 
Tenmentale, or Tenmantade, the number of 
ten men, which number, in the time of the 
Saxons, was called a decennary ; and ten de- 
cennaries ntnde what we call a hundred. Al.so, 
a duty qr tribute paid to the Crown, consisting 
of two fibillings for each ploughland. — Encyc. 
Loud,. 

Tennlf uiw»y, -orange or irus&; orange 
eplor. ♦ ' 

In engravings it should be represented by 
]^es in bend sinister crossed by others barways. 
Heralds blazon by the names of the hea- 
venly call it dragon^ s-headj and those 


who employ jewels, hyacinth. It is one of 
the colors called stainand . — Heraldic term. 

Tennis, Game of^ legalized by 8 & 9 Viet, 
c. 109- 

Tenor, sense contained ; general course or 
drift. Tenor implies that a correct copy is set 
out, but the word effect alone implies t^t the 
substance only is set .out. 

Tenor %nvestitur<B est inspiciendus. — Wright* s 
Ten. 21.— (The tenor of an investiture is to 
be searched into.) 

Tenore indictamenti mittendo, a writ 
whereby the record of an indictment, and the 
process thereupon, is called out of another 
court into the Queen’s Bench. See Certiorari. 

Tenore prsesentium {by the tenor of these 
presettts\ the matter contained therein, or 
rather the intent and meaning thereof. 

Tenseriee, a sort of ancient tax or military 
contribution, 

Tentates panis, the essay or a.ssay of bread. 
Blount. 

Tenths [decimccy Lat.], tithes ; also the 
tenth part of the annual value of every 
spiritual benefice, .according to the valuation 
in the king’s books, being that yearly portion 
or tribute which all ecclesiastical livings 
formerly paid to the Crown. 

Tennit [Lat.] {ivMch he held). 

Tenure est pactio contra communen feudi 
imturam ac rationem, in contractu interposita. 
fVright*s Ten. 21. — (Tenure is a compact 
contrary to the common nature and reason of 
the fee, put into a contract.) 

Tenure, the mode of holding property, and 
is the direct result of feudalism, which sepa- 
rated the dominium directum (the dominion of 
the soil), and placed it mediately, or imme- 
diately, in the Crown, from the dominium utile 
(the possessory title), the right to the use and 
profits in the soil, designated by the term 
seisin, which is the highest interest a subject 
can acquire. 

Without tracing the origin of tenure into 
remote and unsatisfactory antiquity, it is 
clearly ascertained that there were originally 
two modes of holding land, viz. : — (1) Allodial 
(from loSy signifying lot), over which the? owner 
had entire and irresponsible dominion, which he 
could dispose of at his own plteasure, or transmit 
as an inheritance to his children. The land 
was also attachable to answer the owner’s 
debts, and could also be made available for 
commercial enterprise. Such tenure was ac- 
qi|ired upon the distribution of lands by loty 
among the Franks. (2) Feudal (from ody 
pov»ession, or estate, and feoy wages, pay), over 
which the owner had but a conditional dominion 
acknowledging a superior lord, upon whose 
pleasure the tenure precariously depended, 
and without whose consent nothing could 
be done. And this is the groundwork of th^ 
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feudal sf/stenij which displaced the laws imposed 
upon this country by the Saxons and the Danes, 
who, migrating from the forests of Germany, 
had established themselves and th’eir laws in 
•this kingdom. 

Amidst the conflicting opinions relative to 
the sources of our ancient laws, the better 
opinion appears to be that they were derived 
from the primeval customs and codls of the 
German tribes, the capitularia of the Frank 
and Merovingian line of French kings, and 
particularly from the feudality of the province 
of Normandy. And althoi^h the notion of 
the feudal system may be traced among the 
Saxon institutions, its complete development 
did not take place until the twentieth year of 
the reign of William the Conqueror, just after 
the compilation of Domesday Book (from the 
Saxon a judgment), which was a survey 
c>f all the lands in England, referring to the 
time of Edward the Confessor, as the^omesday 
Book of Alfred referred to the time m Ethelred. 
Thus the imperfect liberties of the Anglo- 
Saxons were infringed, and the people re- 
duced to a state of vassalage under the king 
or barons, and the lower orders to positive 
slavery. 

The logomachy (for it is nothing more than 
a dispute about words), as to whether the 
Norman acquired or conquered this country, 
and the attempt to give to the word conquest the 
meaning of acquisition in a feudal sense, are# 
mere idle ingenuities. The historical facts are 
these: — In the fifth century some bands of 
Saxon pirates landed in this country, and, after 
committing atrocious cruelties, established 
themselves in it. The state of society amongst 
the Saxons was extremely rude; violence, 
and not justice, prevailed ; liberty was pre- 
tended, but the rich and powerful carried on 
their depredations unrestrained by law. At 
length, in the 11th century, the Normans, 
e(jually predatoiy in their habits, but much 
more polished and chivalrous in their man- 
ners, headed by William, Duke of Normandy, 
invaded our island. After defeat of the Saxons, 
at the battle of Hastings, William, thence 
called ‘ fhe Conqueror,’ ascended our throne 
as king. 

The historians of this period agree that the 
Norman’s administration was upheld by arms ; 
that his laws made distinctions between the 
English and his own troops, in favor of the 
latter ; that he totally disregarded both the in- 
terests and affections of the natives, and, as^ 
Hume remarks, in the fourth chapter of his 
history, ‘ if there were an interval when he as- 
sumed the appearance of a lega^l sovereign, the 
period was very short, ifnd was nothing but a 
temporary sacrifice, which he, ashasbeen the case 
with most conquerors, was obliged to make of his 
inclinations to present policy. Scarce any of 


those revolutions which, both in history and 
common language, have always been denomi- 
nated conquests, appear equally violent, or were 
attended with so sudden an alteration both of 
power or property.* After showing the differ- 
ence between the Romans and the Normans in 
their treatment of their subjugated possessions, 
the historian says : * Except the former con- 
quest of England by the Saxons themselves, 
who were induced by peculiar circumstances 
to proceed even, to the extermination of the 
natives, it would be difficult to find in all 
history a revolution more destructive, or at- 
tended with a more complete subjection of the 
ancient inhabitants. Contumely seems even 
to have been wantonly added to oppression, and 
the natives were universally reduced to such a 
state of meanness and poverty, that the English 
name became a term of reproach, and several 
generations elapsed before one family of 'Saxon 
pedigree waaraised to any considerable honors, 
or could so jnuch as attain the rank of baron 
of the realm.’ Upon reading this part of our 
history, it is diflSicult to come to any con- 
clusion other than that the term ‘ conquesty as 
applied to the Norman establishment in this 
country, means, and literally was, warlike 
subjugation, by superior military force. 

The principles of the feudal- system were based 
then upon conquest, the hordes from Celtic 
Europe became soldiers Of fortune, and, after 
subduing a country, they instituted a regular 
plan of military confederation, the provisions of 
which had for their object the preservation of 
the spoils of war, and the permanence of vic- 
tory, Thus, large districts of land were given 
to the superior officers by the conquering gene- 
ral, and these districts were again granted in 
smaller allotments to the inferior officers and 
most deserving soldiers. The wisdom which 
the northern invaders evinced in these institu- 
tions,, as well as the vjilour they displayed in 
the defence of their acquisitions, alarmed the 
princes of Europe, who, in order to preserve 
their dominions, adopted a similar policy. 
Their subjects also fell in with these changes, 
because, by such arrangements, they acquired 
the protectidh of some powerful lord, without 
which, in those times of anarchy and confusion, 
it was scarcely possible for an isolated indi- 
vidual to preserve either his liberty or his 
property. As allodial land was on the whole 
much more desirable than feudal, such a con- 
version would appear very surprising, unless 
it could be explained by the reason just 
mentioned, to which it may be added that 
the composition or fine for the commission 
of a crime against tlie feudatory was much 
greater than that for a person who held his land 
by an allodial tenure. Thus nearly all allo- 
dial property was destroyed, and feudalism 
became the law of the western nations. Small 
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tracts of allodial lands, however, are to be found 
in Germany, France, Holland, and even in 
Normandy, and some in Scotland. It should 
be remarked, that where allodial tenure was 
converted into feudal, such lands were from 
the beginning hereditary, which was not the 
case where the feudal law was establidied by 
the iron right of conquest. 

Out of feudalism arose the fictitious maxim, 
that all lands in this kingdom were originally 
granted by our kings, and h^ld mediately or 
immediately of the king, as lord paramount, in 
consideration of certain services to be rendered 
by the holder. There is thefi no allodial land 
in England. Those who held immediately 
from the king were called tenants in capite (in 
chief), wliich was the most honourable tenure. 
This was of two kinds, either tit de honore^ 
where the land was held of the king as pro- 
prietor of some honor, castle, or manor, or ut 
de corond^ where it was held of hina in right of 
the Crown itself. When these tenants granted 
portions of their lands to inferior persons they 
were called mesne (middle^ lords or barons, 
with regard to such inferior holders, who were 
styled tenants paravail^ the lowest tenant, 
because they were supposed to make avail or 
profit of the land. The lands were called feuds 
\feoda)^ either proper, which were purely 
military, given rriiliticB gratid^ without price, 
to persona duly qualified for military service ; 
or improper, which did not, in point pf acquisi- 
tion, services, and the like, striouy conform to 
the nature of a mere military fiihd, such as 
those that were sold or bartered for any equiva- 
lent, or granted free from all circumstances, or 
in consideration of any certain services. 

In modern phraseology, the thing holden is 
called a tenement^ the holder of it a tenant^ and 
the manner of holding it a tenure^ Lay tene- 
ments were divided into two great classes, 
viz., frank-tenement or freehold, and villen- 
age. 

Franh-tenements were subdivided into hnigliU 
service and free socage. 

Knight-service proper^ or tenure in chivalry, 
was the original and most honorable species 
of tenure, created* by a determinate quantity of 
land called a knight’s fee. Its extent was 
twelve plough-lands, that is, as much land as 
could be reasonably ploughed in one year by 
twelve ploughs, or, according to other authori- 
ties, 800 acres of land, and others say 680, and 
its value in those times was twenty pounds per 
annum. This tenure was granted by words 
of pure donation, dedi et concessi (I have given 
and granted) ; transferred by investiture, i. e. 
by a solemn and public delivery of the very 
land itself by the lord to a vassal, in the 
presence of his other vassals, and perfected by 
homage ivnd fealty ; homage being the acknow- 
ledgment of tenure, and fealty the solemn 


oath made by the vassal of fidelity and attach- 
ment to the lord. 

The holder of a knight’s fee was bound to 
attend the lord to the wars on horseback, 
armed as a knight, for forty days in every year, 
if called upon, and this attendance was his 
rent or service for the land he held ; but if he 
had only half a knight’s fee, he attended only 
twenty dkys, and so on in proportion. Seven 
other services were afterwards superinduced 
upon this tenure, viz. 

(1) Aids, which were three, to ransom the 
lord’s person, if ^ken prisoner; to make the 
lord’s eldest son a knight, attended with great 
pomp and expense, when he was fifteen years of 
age ; and to marry the lord’s eldest daughter, 
by giving her a portion. 

(2) Kelief, which v5*ks a fine or composition 
with the lord for taking up the tenure lapsed 
or fallen in by the death of the last tenant. 
The fine was 100s. payable if the heir at his 
ancestor’sueath were of age. 

(3) Primer seisin was a right which the king 
had, when any of his tenants in capite died, 
possessed of a knight’s fee, to receive from the 
heir (if he were of age) a year’s profits of the 
lands, if they were in immediate possession, 
and half a year’s profits, if they were expectant 
on a life estate. 

(4) Wardship of the heir, if under the age 
of twenty-one, being a male, or fourteen, being 

ra female, belonged to the lord, who was then 
called the guardian in chivalry. He had the 
custody of the heir, together with the lands 
(without accounting for the profits, and sub- 
ject only to tho infant’s bare maintenance), till 
the age of twenty-one (males), and sixteen 
(females). The heir-male was supposed to bo 
incapable of performing knight-service till 
twenty-one; but the female vras supposed to 
be capable of marrying at fourteen, and then 
her husband might perform the service. When 
the heir-male attained twenty-one, or the 
female sixteen, he or she might sue out a writ 
of ousterlemain {amovere manum, Lat.), in order 
to get the lands out of the guardian’s hand, 
the fine upon which was one half year’s profits 
of the land. In order to ascertain theSse profits, 
which arose to the Crown, the court of awards 
and liveries was erected by the 32 Hen. VHI. 
c. 46, 

(5) Marriage, which was the right of dis- 
posing of the infant- ward in matrimony by the 
guardian in chivalry. If the infant refused 
ythe person tendered, he or she forfeited the 
value of the marriage, i. e. so much as a jury 
Vould assess, or any one would give to the 
guardian for such an alliance ; or if the infant 
married without the ^guardian’s consent, the 
fine was double the value of the marriage ; 
but this last fine did not extend to heirs fe- 
male. 
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(6) Fines due to the lord for every aliena- 
tion, i. e. whenever the tenant had occasion to 
make over the land to another. One-third of 
the yearly value was paid for the lord’s 
license ; but if the tenant aliened without the 
lord’s license, a full year’s value was the fine. 

(7) Escheat, which is a species of rever- 
sion ; for if the tenant died without heirs of his 
blood, or if he had committed treason or 
felony, the mutual bond between the lord and 
such tenant was dissolved, and the tcniure 
being determined, the land resulted back to 
the lord who gave it. But the statute 3 &. 4 
Wm. IV. c. 106, s. 10, enacts, that after the 
death of a person attainted of treason or 
felony, the attainder (i. e. when sentence is 
pronounced upon the conviction), shall not 
j)revcnt any person from inheriting land who 
would have been ca}mble of inheriting the 
same by tracing his descent through such rela- 
tion, if he had not been attainted, unless such 
lands shall have escheated in consequence of 
such attainder before the 1st January, 1834, 
when the law was, that the attainder of a 
person abolished every inheritable quality, by 
which he was rendered not only incapable of 
himself inheriting, or transmitting his own 
property by heirship, but he also obstructed 
the descent of his lands to his posterity, in all 
cases where they were obliged to derive their 
title through him. 

Grand serjeanty was another species ^ 
tenure, which some writers think was superior to 
knight-service, whereby the tenant was bound 
instead of serving the king generally in the 
wars, to do him some special, certain, and 
honorary service in person, as to be marshal 
of his host, or high steward of England, or to 
carry his banner or his sword, or to be his 
butler, champion, or other officer at his coro- 
nation. In most other respects it was similar 
to knight-service, only he was^iot bound to 
pay aid or escuage ; and when tenant by 
knight-service paid 5Z. for a relief, tenant by 
grand serjeanty paid one year’s value of his 
land, were it much or little. 

Cornage tenure was a species of grand ser- 
jeanty? The service was to wind a horn in 
order to warn and rouse the king’s subjects to 
arms when the Scots or other enemies poured 
over the borders. 

These tenures were held by personal and 
uncertain services, which, at length, becoming 
inconvenient and troublesome, were commuted 
into certain monetary assessments, called ts- 
cuage or scutage^ from scutum [L^t.], then a 
well-known denomination for money, as it Had 
previously been for a shield. These scutages 
became the groundwork of subsidies, which 
were afterwards levied by our kings upon the 
people, to defray the expenses of their wars, 
out of which the land-tax of the present day 


sprung. Thus the gallant knight degenerated 
into the tame and overtaxed slave, the nationid 
militia into a band of' mercenaries, and the 
nobles who fought for the sovereign into 
crafty adventurers, enriching themselves by 
means of systematic extortion, while, during 
peace, these feudal barons ravaged their neigh- 
bours, oppressed the commoners, and were, in 
fact, bandits and robbers. 

At last these military tenures, together with 
all their gi'ievaqpes, were destroyed at the Res- 
toration. The statute 12 Car. 11. c. 24, 
enacted,** that the court of awards and liveries, 
and all wardships, liveries, •primer seisins and 
ousterlemainSf values, and forfeitures of mar- 
riage, by reason of any tenure of the king or 
others, be totally taken away. And that all 
fines for alienations, tenures by homage, 
knight-service, and escuage, and also aids for 
marrying the daughter or knighting the son, 
and all tenures of the king in capite^ be like- 
wise taken^away. And that all sorts of tenures, 
held of the king or others, be turned into free 
and common socage, save only tenures in 
frankalmoign, copyholds, and the honorary 
services (witliout the slavisli part) of grand 
serjeanty; and that all tenures which shall be 
created by the king, his heirs or successors, in 
future shall be free and common socage.’ 

The other subdivision df frank tenement is 
free socage [soca, Lat.J, which, most proba- 
bly, means plough-service. It is distinguished 
from knigh*service in this respect, that it is 
held by aliertain determinate but honorable 
duty ; whereas, we have seen, that the tenure 
in chivalry or knight-service was uncertain, 
precarious, and indeterminate. These free 
socage tenures are said by the learned to be 
the relics of Saxon liberty, which were left 
untouched by the oppressive hand of the Nor- 
man. 

The three species of free socage tenures are, 
petit serjeanty^ tenure in burgagey and gavel~- 
kind. 

(1) Petit serjeanty £parva serjeantiaj IL&t.'] 
greatly resembles grand serjeanty, for as the 
latter is a peraonal service, the former is a 
rent or render, both tendihg to some purpose 
concerning the king’s person. The service 
in petit serjeanty is the rendering annually to 
the king some small implement of war ; as a 
sword, a buckler, a bow without a string, or 
the like. Both the tenures in serjeanty must be 
held from the Crown. The lands and properly 
which were granted to the Dukes of Marl- 
borough and Wellington for their brilliant 
military services are held in petit serjeanty^ 
eacli rendering annually a small fiag or ensign, 
which is deposited in Windsor Castle* 

(2) Tenure in burgage {burguSy 3Lat.], is, 
where houses or lands, which were formerly 
the site of houses in an ancient borough, aro 
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hold of some lord by a certain rent. There 
are a great many customs affecting these 
tenures, the most remarkable of which is the 
custom of borough- English f evidently of Saxon 
origin, and so named to distinguish it from the 
Norman customs. See Borough-English. 

(3) Gavelkind [gjjfe-cal-kyn, given to all 
the kindred]. See Gavelkind. 

The nature of these free socage tenures is 
feudal, and this will more plainly appear from 
a brief comparison of their incidents with those 
of tenure and chivalry. They were both held 
of superior lords, they were both subject to 
services (one being held by uncertain, the 
other by certain services, as we have seen), and 
the oath of fealty. They were subject to aids, 
primer seism, marriage, and fines for alienation, 
all which the statute of Charles II. abolished. 
Free socage tenures are subject to something 
very similar to relief, which the ancient lawyers 
will not allow to be properly a relief. It is one 
year’s rent, be the same either small or great, 
which the heir pays to the lord upon the death 
of the tenant, and this is due even though the 
lieir be under age, which was not the case in 
knight-servicc, and the reason given is, because 
the lord had no wardship over him. The 
difference of the wardship was this : the lord 
never had it, because in free socage tenure, no 
military or other personal service being required, 
there was no occasion ’for the lord to take the 
profits, in order to provide a proj^* substitute 
for the infant tenant ; bnt the inf^t’s nearest 
relation, to whom the immediate inh^itance can 
by no possibility descend, was the guardian in 
socage, and he had the custody of the land and 
the infant’s person until he was fourteen. For 
instance, if the land descended from the father 
of the infant, his uncle by the mother’s side 
cannot immediately inherit, and therefore he 
may be guardian. Our laws have deemed it 
proper, in order to avoid every suspicion of 
temptation, not to intrust the person of an infant 
to the custody of his possible heir. This ward- 
ship ceased at fourteen, and the heir might hf^ve 
ejected the guardian and called him to account 
for the rents and profits. He was then capable of 
clioosing a guardian for himself, but' in order to 
prevent an improvident choice, the 12 Car. II. 
c. 24 (quoted before), enacted that it should 
be in the power of any father by will to appoint 
a guardian till his child should attain twenty- 
one. And if no such appointment be made, 
the Court of Chanceiy will frequently inter- 
pose and appoint a guardian, to ptevent an 
infant-heir from improvidently exposing him- 
self to ruin. , 

The other great class of tenements is villen- 
age, which is subdivided into pure and privi- 
leged villenage. 

Pure viUenage was the origin of the present 
copyhold t«$i^es, or tenure by copy of court- 


roll, at the will of the lord, to imderstand 
which it is necessary to explain the origin and 
nature of manors. 

A manor from the Norman-French word 
meaner, to guide, was a district of land held by 
a superior lord, who, keeping in his own actual 
occupation so much of it as was necessary for 
the use of his family (which part was, therefore, 
called terrcB dominicales or demesne lands), dis- 
tributed the remainder or tenemental lands 
among sundry tenants, who held by one of two 
different tenures. One of these tenures was 
called Pook-land or charter-land, which was 
held by deed under certain rents and free 
services, and was very similar to free socage 
lands; the other species was called folk-land, 
which was not held by deedj but distributed 
among the common people at the lord’s plea- 
sure, who might resume the occupation thereof 
at his discretion. These tenants, denominated 
serfs and villeins, and the females, neifes, were 
in a condition of absolute slavery, resembling 
the Spartan helotes, the boors in Denmark, and 
the traals or slaves in Sweden. The lords 
had the power of enfranchising them by ma- 
numission, either expressed or implied. See 
Manor. 

The two material elements of a manor were, 
therefore, demesne and services. Some part of 
the manor, termed the lord’s waste, remained 
uncultivated, and was common both to the lord 
tend his tenants. The lord of a manor was em- 
powered to hold a court, called a court-baron, 
where speedy and effectual justice was ad- 
ministered to all the tenants. It is said by 
some authorities that this court is an in- 
separable ingredient of a manor, and that if the 
number of suitors should so fail as not to leave 
sufficient to make a jury, or homage, that is, 
two tenants at least, the manor itself is lost ; 
but, by other authorities, it would seem that 
the manor itsftf may continue to exist, though 
the power of holding a court-baron may be 
gone, for want of a sufficient number of suitors. 
See Copyhold. 

Thus copyhold tenures are of mean but ancient 
descent, for copyholders were the villeins, who 
by continuous encroachments upon their lords, 
established, at length, a customary right to their 
lands, which had been held absolutely at their 
lord’s will. They now call themselves tenants by 
copy of court roll, because the admissions into 
their lands are entered on the manor rolls, and 
the copies of such entries are witnessed by the 
stWard. The statute 12 Car. II. c. 24, virtually 
abolished titfiure in villenage, but reserved copy- 
hold, which is a mitigation of the state of villen- 
age, for though their persons are enfranchised, 
their lands remain subject to the same servile 
conditions and forfeitures as before, though 
these services are almost universally commuted 
for pecuniary rents. 
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Immemorial custom is the very life of these 
tenures. JSome customs permit the heir to suc- 
ceed to the lands on his ancestor’s death, when 
such tenures arc called copyholds of inheritance ; 
and these are liable to reliefs, escheats, ward- 
ships, and fines due on the change of the lord by 
death, or the change of the tenant in any way, 
or for a license empowering the tenant to demise 
or do any other act, which, without sueh license, 
would cause a forfeiture. These fines are some- 
times arbitrary, and in other manors fixed by 
custom, but at all events they must not exceed 
two years’ improved value of the lands, without 
deduction of land-tax ; others are only enjoyed 
for life, which are subject to fealty, and services 
usually rendered in rents. Both species of 
copyholds are liable to heriots (a Danish cus- 
tom, whose origin is merely conjectural). See 
IIeriot. 

Privileged villenage^ sometime-s called villein^ 
socage^ i.s where lands have been held of the 
Crown from the Conquest. This is an exalted 
species of copyhold, held according to custom, 
and not according to the mere will of the lord. 
It is still subsisting under the name of tenure in 
ancient demesne^ which consisted of those lands or 
manors that appeared in Domesday-Book, to 
have been actually in the possession of the Crown 
in the reign of Edward the Confessor or William 
the conqueror. These tenants, although their 
services were of a base original, were esteemed 
highly privileged villeins, for they could not be 
compelled to relinquish their lands at the will of 
their superior, et ideo dicuntur liheri. They had 
also a peculiar court of their o^vn, in which to 
contest their rights. This tenure was not 
abolished by the K Car. II. c. 24. 

Tenures in ancient demesne are of three 
kinds : — 

(1) Tenures in ancient demesne ("properly so 
called), which is a free holding by grant from the 
Crown. The tenants are bound, in respect of 
their lands, to perform some of the better sort of 
certain villein services, which are now commuted 
into money rents. 

(2) Privileged copyholds, customary free- 
holds or free copyholds, are held of a manor, 
which isu ancient demesne, according to the cus- 
tom of the manor, but not of the lord’s will. 
These lands are in fact copyholds, and therefore 
the term customary freeholds is not strictly 
correct ; for although the tenants have an in- 
terest nearly as good as freehold, yet they have 
not a freehold interest. 

(3) Copyholds of basfe tenure are lands of p 

manor, which is ancient demesne, but held 
merely at the lord’s wijl. • 

The old Saxon ecclesiastical tenures, which 
were continued under ijie Norman Revolution, 
are the two following ■ 

(1) Frankalmoigne [ljj>era eleemosyna^ Lat., 
free alms], by which rebgious corporations and 


their successors for ever hold lands of the donor, 
without any service other than the praying for 
the souls of the donor and his heirs. See 
Frankalmoigne. 

A lay person cannot be a tenant in frankaU 
moigne. The ancient monasteries and religious 
houses held their land by this tenure, and so do 
a great many ecclesiastical and eleemo.synary 
foundations at the present day ; but the service 
of praying for the souls of the donors has been 
discontinued, and other services introduced 
more conforraablb to the doctrines of the Estab- 
lished Church of England. 

(2) Tenure hy divine service^ to which is 
annexed some special divine service, as to 
sing so many masses, to distribute a certain 
sum in alms, &c., which were contradistin- 
guished from free alms; for if unperformed 
the lord can distrain without complaining to 
the visitor. 

The statute 12 Car. II. c. 24, excepts these 
spiritual tenures from abolition, so that many 
are now subsisting, but only the Crown can 
create them in the present day. 

The feudal system then consolidated our 
English tenures, and preserved the rights of 
property during the chivalrous ages. This sys- 
tem, in order that its beneficial eliects might be 
seen, ought to be compared with the state of 
society precetlingit, and nob with the commer- 
cial civilization of modern times. The great 
cause of feudality was the feeble administration 
of that vast aftid barbarous empire jumbled to- 
gether by tl]|0 children of Charlemagne. The con- 
fusion and anarchy arising from this overgrown 
and disconnected military alliance required the 
bands and fetters of the feudal tenure to 
bind the community in mutual dependence, so 
as to enforce the common rights and duties of 
social intercourse. It resisted the ambitious 
aim of universal despotism, and fostered, even 
in its slavish ceremonies, the notions of com- 
mercial liberty. History tells us that the feudal 
policy protected from the iron hand of the 
warrior the sacred institutions of civil free- 
dom ; that it restrained the desolating tyranny 
of the Conqueror, by interposing the l^rriers 
of a free an^ brave nobility, as an invincible 
protection to a poor and di.sorganized people. 
The spirit of liberty, and the notions of private 
right, can be distinctly traced in the limited 
services of the vassal ; in the mutual obligations 
between the lord and his tenant ; in the consent 
required in order to effect legislative changes ; 
and above all, in that security which the |>eople 
experienced in the administration of justice by 
their peers. Feudality was also a school of 
mor£f( discipline. The dissolution of the Roman 
empire fostered the vices of falsehood, treachery 
and ingratitude. Now the very essence of the 
feudal tenure was destructive of every vio- 
lation of faith, which was severely and promptly 



TEN 


( 894 ) 


avenged, and branded by universal infamy. 
And the trial by peers was peculiarly calculated 
to promote a keener feeling, a quicker percep- 
tion of moral and legal obligations. But since 
private wars were perpetuated by these institu- 
tions, they did not promote the peace and good 
order of society. The feudal system was there- 
fore adverse to the accumulation of wealth, and 
the improvements of those pesiceful arts which 
mitigate the evils and abridge the labors of 
mankind. 

When the feudal baron first mised his banner, 
he lived amidst his vassals ; he was their patron 
and defended them; but at length, by the various 
changes of property, and the centralization of a 
parliament, the baron became separated from 
his dependents, his protection became more ficti- 
tious than real ; voluntary associations of the 
people were formed, and thus the force of the 
feudal connection became weakened. 

The peaceful art of agriculture and the Roman 
jurisprudence preserved to us by fhe Pandects 
of Justinian materially affected the personal and 
civil capacities of the people , for they began to 
erect corporations endowed with privileges, and 
separate municipal governments. Hence the 
tyranny of the barons was opposed, and their 
violent system of ruling broken down. At 
length, commerce arose and the energy of man 
expanded in all its, living power. - Commerce, 
even from its dawn to the present moment, has 
worked wonders throiighout this peopled globe. 
It has embellished the amenities of our social 
being, it has ameliorated the condition of the 
people, it has elevated the dignity of intellect, it 
has liberalised the manners of mankind. The 
history of commerce teems with records of these 
beneficent tendencies. The information gained 
by foreign intercourse created new thoughts, and 
luxury demanded new food, new pleasures. 
Another agent was thus evoked, and trade was 
the great function of correspondence. It dis- 
placed physical strength, it created mental com- 
petition, and science went into the ascendant. 
The fetters of feudalism were unloosed, and its 
vast influence was at an end, though some of its 
elements yet remain in a very modified state, in 


the laws of real property. But while we eulo- 
gise commerce, there is one evil that ♦wo are in 
danger of falling into. We must beware of 
placing in the market all the arts and sci- 
ences, the intellectual and moral attributes, 
as well as the produce of manufacture and 
agriculture. We must be cautious not to 
plunge ourselves altogetheif into the intox- 
icating lond virtue-destroying waters of 
avarice I 

‘The feudal customs,* said Lord Karnes, 

* ought to be the study of every man who 
proposes to reap instruction from the history of 
modem European nations ; because among 
these nations public transactions, not less than 
private property, were, some centuries ago, 
regulated by the feudal system. Sovereigns 
formerly were many of them connected by the 
relation of superior and vassal. The King of 
England, for example, by the feudal tenure, 
held of the French king many fair provinces. 
The King of Scotland, in the same manner, 
held many lands of the English king. The 
controversies among these princes were gene- 
rally feudal ; and without a thorough know- 
ledge of tlie feudal system, one must be ever 
at a loss in forming any accurate notion of 
such controversies, or in applying to them the 
standard of right and wrong.’ 

An endeavor has thus been made to sketch 
briefly the effects of the feudal system upon 
the tenures of property. The modern free- 
hold and copyhold tenures were severally 
derived in this way. From the military tenures, 
which were parcelled out among the martial 
followers of the chief, an4 dedicated to arms 
and ambition, and also froft the free socage 
tenures, have proceeded the freeholds of the 
present day ; while from the villenage tenures, 
which attached the tenants to the soil, rather 
by the chain of slavery than by the bond of 
tenure, the copyholds were derived. The 
main distinction between these two species of 
tenure is this : — Freehold property is held 
independently, while copyhold is held by the 
will of some superior lord, which will is regu- 
lated according to custom. 


( 1 ) 


(I.) Frank tenement I 
or freehold. 1 


( 2 ) 


Tenures may be thus tabularized 


Lay Tenures. 


Military tenures (abolished, 
except grand seijeanty, and 
reduced to free socage te- 
nures). 


(1) Knight service proper, 
tenure in chivalry. 

(2) Grand serjeanty. 

(3) Comage. 


Free socage, or plough-ser- I 
vice. I 


(1) Petit serjeanty. 

(2) Tentue in burgage. 


I (3) Gavelkind. 


or 
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'“(1) Pure villenage (whence copy- 
holds at the lord’s (nominal) 
will, which is regulated ac- 
cording to custom). 


J (2) Privileged villenage, sometimes 
called villein socage (whence 
tenure in ancient demesne, 
which i%an exalted species of« 
copyholdj held according to 
custom, and not according to 
the lord’s will), and is of three 
. kinds. 


^ (1) Tenure in ancient demesne. 

(2) Privileged copyholds, custom- 
ary freeholds, or free copy- 
holds. 

. (3) Copyholds of base tenure. 


Spiritual Tenures. 

(1) Frankalmoigne, or free alms. | (2) Tenure by divine service. 


Terce, thirds; dower . — Scotch term. 
Terminating Building Societies, societies 
where the members commence their monthly 
contributions on a particular day, and con- 
tinue to pay them until the realisation of 
shares to a given amount for each member, by 
the advance of the capital of the society to such 
members as required it, and the payment of 
interest as well as principal by them, so as to 
ensure such realisation within a given period 
of years. They have been almost superseded 
by Permanent Building Societies, which see. 

Term fee, a certain sum charged to a suitor 
for each term that his cause is in the paper of 
business to be done. • 

Term in g^oss. See Outstanding Term. 

Termor, he that holds lands or tenements 
for a given number of years or for life. 

Terms, the times during which the superior 
courts at Westminster are open to all that com-^ 
plain of wrong, or seek their right by course 
of law. 

There are four terms in each year, Hilary, 
Easter, Trinity, and Michaelmas, which see. 

If a term end on a Sunday, the following 
Monday will be taken to be the last day. There 
is no provision for the case of the first day of 
term beginning on a Sunday, and though no 
judicial act can be done till the following day, 
Sunda;^ will perhaps be considered the first 
day of term for purposes of computation. 

Hilary and Trinity Terms are called issuable 
terms ; because in them the issues are joined, 
and the records made up for trial at the Lent 
and Summer assizes ; Easter and Michaelmas 
are the non-issuable terms. — 1 Chit, Arch, 
Prac. hy Pren, 156. 

Our university terms are difrerent from the 
law terms. 

Terms for years. An estate for years^is 
denominated a term, because its enjoyment is 
strictly fixed, for by ‘"term ’ is meant not only 
the interest which passes, but also the period 
for which it is held. It is a chattel real; 


chattel, because the estate passes to the owner’s 
execrutors at his death, and not to his heir-at- 
law, and so far partakes of the nature of 
personalty ;* real, because it is an interest in 
land, and ^erefore partakes of the nature of 
real property. An estate for years, then, is an 
interest in lands, tenements, and hereditaments 
for an ascertained period. Every estate of a 
determinate duration is a term, and of the 
nature of a term of years, though for a less 
period than a year, a year being the shortest 
time which the law in this case takes notice of. 
Hence every term must have a certain begin- 
ning from which the computation is to be 
made, and a certain point beyond which it can- 
not endure. It may be made determinable on a 
life, or on any other contingent event, before 
the effluxion of the time named, as, to A. for 
99 years, if B. live so long. Should B. die 
before the 99 years expire, the estate will 
cease, but though B. should survive the term, 
the estate, on the expiration of the 99 years, 
would be absolutely at an end, for the interest 
is an estate for years, determinable on a life. 

A term is usually created by a deed or 
specialty contract, called a lease or demise 
under the common law (see Lease), and the 
apj)ropriate operative verbs therein are * demise, 
or grant, lease, and to farm let ; ’ but any words 
showing the intent of the parties that the one 
(the lessor) shall divest hiftiself of the posses- 
sion, and the other (the lessee) come into it 
for a determinate time, are generally sufficient 
for the purpose. 

It is usual, though not mecessary, in the 
demise after the name of the lessee, to add the 
words ‘his executors and administrators,’ in 
analogy to the use of heirs in a conveyance in 
fee, an analogy extending so far, that where 
RU)!^ estate is given to a person, and an estate ‘ 
for years to his executors by the same instru- 
ment, the latter is held to vest also in himselfl 

It ma^, however, be created by other means, 
as by will, or by declaration of use. 
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In every lease for years, there are four times 
to be considered: — 

(1) The time of computation. 

This marks the period whence the continu- 
ance of the estate is to bo calculated. The 
time of computation may bo either from — 

(o) A day past ; as to hold from the 25th 
of December last. 

(/3) The pre.8ent time ; as to hold hence- 
forth, or from the making of the lease. 

(y) A day to come ; as to hold from the 29th 
of next September. c 

(B) An event which is to arise; as a grant 
to B. that when he pays 20/. he shall thence- 
forth have and occupy, &c. 

(c) It may be referred to a third person to 
name the time ; as to hold for so many years 
as A. shall name. 

(2) The time of commencement in interest. 
This marks the time at w'hich the lessee or 

termor is to have the enjoyment of the pro- 
perty under the lease or limitation.^ This time 
must not be beyond the period tdlosired by the 
rule preventing perpetuity ; i. e. beyond a life 
or lives in being and twenty-one years after- 
w^ards; but it may be made to commence tn 
futuro^ as the estate does not effect the feudal 
soisin, but only the possession. The times of 
computation and commencement may be the 
same, or they may l^e different, the first run- 
ning from a day past, whilst the last begins 
from a day to come, which is determined by 
the form of the limitation. No agreement can 
confer a title to an estate on a tenant for any 
period prior to the time when he actually ac- 
quired the estate. The time of commence- 
ment in interest, or the right of enjoyment, 
must be either from — 

(a) The time present ; as to hold from a day 
past, or henceforth, or generally, without 
naming a time. 

(fi) A fixed future day; as to hold from the 
25 th of December next, or 

(y) A given event, as to hold from the time 
of payment of 20/. 

A lease to hold generally, without particu- 
larising any time, or from a day that is passed 
or henceforth, con^mences from tlie instant 
when the deed is delivered or other act, which 
evidences the lease, is perfected. When the 
time of commencement is to begin from the 
present time, or from a fixed future day, it is 
absolute ; if it dej^end upon a given event, it 
rests upon a contingency. 

The usual forms of leases limit the time 
according to some one of the following cir- 
cumstances : — 

(a) Generally, without specifying any teme 
of computation or commencement, when the 
term- commences from the delivery of the 
lease, according to the inferred intention of the 
|)arties. 


(5) From the day of the date or writing, 
which contains the lease of the term, or some 
evidence thereof, or from the making or sealing 
of the deed, or by the word ‘ henceforth ’ — 
all which phrases refer to the delivery of the 
lease. 

(c) From the day of the date, which, of 
course, excludes the day of the date (for the 
word ‘ fiym ’ is privative, and excludes the 
day), or from some day in particular. 

{(i) From the end of the term in particular 
or from the end of the time comprised in a 
term. The word ‘ term ’ refers to the continu- 
ance of the interest under the lease ; the word 
* time ’ to the space of the term. This dis- 
tinction is important, for. if a man make a lease 
for twenty-one years, and after make a lease 
to begin a Jine et expiratione prcedicti tci'inini 
annorum dimiss. (from and after the end and 
expiration of the aforesaid term of twenty- 
one years demised), and alter the first lease is 
sui rendercd, the second lease shall begin pre- 
sently ; but if it had been to begin post Jinem 
et expiration ei7i pnedict. 21 annorum (after 
the end of the said twenty-one years) in that 
case, although tlie first terra had been sur- 
rendered, yet the second lease would not begin 
till after the twenty-one years be ended 
ej/luxion of imie, and so note the diversity 
between the term of twenty-one years and the 
time of twenty-one years. 

(«) From an event, or one of several events. 
When the time of computation is to run 
from the date of the deed, and it bears an im- 
possible date, as the 34th day of November, or 
the 31 St day of February, the words refei*ring 
Jjo tlie date will be rejected, and the time be- 
gin from the delivery of the deed. So, when 
a lease is made for years, to commence and be 
computed from the determination of a former 
lease supposed to be subsisting, when in truth 
there is no such lease, the letise thus granted 
will commence immediately, and the computa- 
tion of the term made from the time of the de- 
livery. But a distinction is drawn between an 
impossible date and one which is possible, and 
may happen in some year, though it will not 
happen in everji^year, as the 29th of February; 
in the first csiBe, the estate commences im- 
mediately; in the last, the time referred to 
will happen in a Bissextile or Leap-year ; the 
computation will then run from the first 29th 
of February after the making of the lease. 

(3) The time of continuance. 

^his must be for a period of certain duration, 
to be calculated by a given space of time, of 
arithmetical import, anji measured by number. 

It IS ascertained either 

(a) By an enumerati 5 >n of years, months, 
weeks, or days ; ; 

(/3) By a referen^ to them ; or 

(y) By passing a*nght which before it vests 
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in interest is to be reduced to a certainty by a 
reference to these periods. 

(4) The time for the determination of the 
estate. 

This must be certain. 

Terms for years are divided into three 
kinds : (1) absolute ; (2) upon condition ; and 
(3) with collateral determinations. 

A term for years is absolute when it*is for a 
certiiin and fixed number of years, without 
any condition or collateral determination, and 
is to end by effluxion of time. 

A term for years upon condition may be ter- 
minated before it arrive at the period to which 
the limitation has extended it; ex, gra, an 
estate to A. for 500 years, provided that if B. 
should pay to A. 1 ,000/. on the 1 st of next Janu- 
ary the term shall cease. It is obvious, then, 
that a condition annexed to the estate, to de- 
feat it before the end of the term by the 
effluxion of time, if the event pointed out by 
the clause of condition shall arise within the 
term, the estate is on condition, and not an 
absolute estate. 

A term for years, wdth collateral determina- 
tions, may continue under the limitation, till 
the time at which the term or space for which 
it is grjinted will expire. Collateral deter- 
minations may be moulded in any manner 
according to the agreement of the parties. By 
these means that may be effected which can- 
not be accomplished by express and direct 
limitations, as is evident from the following 
cases : — A lease by a parson for twenty-one 
years determinable on his ceasing to he a 
parson, and a lease for so many years as he 
shall continue parson ; and of a lease for 
twenty- one years, if a man shall so' long live, 
and a lease for so many years as a man shall 
live, without ascertaining the number of these 
years. 

Long terms for years, with provisions for 
their determination, ai'e resorted to in marriage 
and other settlements, and especially in mort- 
gage transactions. 

If a term of years be created by a -lease or 
demise operating at the common law, the lessee, 
before he actually enters upon the premises, 
has no estate, but only a right df entry or 
inter esse termini, which is an executory in- 
terest, and is assignable. 

But if the term be created by any assurance 
wliich takes effect under the Statute of Uses, 
the estate vests in possession, and becomes per- 
fected without entry, at the period when it is 
intended to take effect. And terms created by 
a devise in a will do not require entry to vest 
them as estates. 

Where a long term for years had been created 
for a given purpose, and that purpose had 
been fully accomplished, the term was, of 
course, fully stitisfied. It should, therefore. 


have been merged by an assignment or surren* 
der to the reversioner, but the practice was to 
keep such a term on foot, and upon a purchase 
or mortgage of the laud, to make an assign- 
ment of such satisfied term to a trustee for the 
purchaser or mortgagee upon trust to protect 
him and his estate from all mesne or middle 
incumbrances, i. e. all estates and charges 
created intermediately between the creation of 
the term and the assignment of it, of which the 
purchaser or mortg/igee had no notice at the 
time of his purchase or mortgage. This prac- 
tice afforded a shield to purchasers, and mort- 
gjigees, who as to their loan are purchasers jpro 
tanto. But it seemed wise to our law-makers 
to put an end to the system, for by 8 & 9 Viet, 
c. 112, every satisfied term which, on the 
31st December, 1845, either by express de- 
chiration or by constmetion of law \rnore cor- 
rectly of e(puty'\, was attendant on the inherit- 
ance, absolutely ceased ; so has every term 
which has bceji siitisfied since that day, and 
which either by express declaration or by con- 
struction of law, has since that day become 
attendant on the inheritance ; and so will cease 
every term which shall hereafter be satisfied, 
ami so become attendant on the inheritance. 
With this only exception, that every term 
which was so attendant by express declara- 
tion on the 31st December, lf^45, is to afford 
to every person the same* protection against 
*every incumbrance, charge, estate, right, 
action, suit, claim, and demand, as it would 
have afforded to liim had it continued to sub- 
sist, but had not been assigned or dealt with 
after the 31st December, 1845. 

The incidents to this estate are the follow- 
ing 

( I ) The tenant is entitled to the same est- 
overs as a tenant for life, unless restrained by 
special agreement. 

( 2 ) He cannot commit any kind of waste with 
impunity, unless he be a tenant without impeach- 
ment of waste, when he has the same privilege 
as a tenant for life under similar circumstances. 

(3) * He is entitled to emblements where the 
term for years depends upon an uncertainty, 
or is determined by another’s 'act, and not hia 
voluntary conduct. 

(4) His estate is first subject to the payment 
of debts, being part of the natural fund for 
such purpose. 

(5) Ho may by deed assign his whole inte- 
rest in the estate, or underlease part of it, 

* unless restrained by condition or covenant. 
A surrender may either be by deed duly exe- 
cuted, or it may arise by operation of law, as 
in case of the acceptance of another interest 
incompatible with the first. If the tenant have 
underleased, he cannot, by surrendering his ori- 
ginal lease, destroy the underlease, for it would 
be unjust to frustrate his own grant. But if 
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the original lease be rendered void, by breach 
of any of its conditions, or an entry be made 
in consequence of s\ich breacli, tlie underlease 
will then be defeated ; otherwise the original 
grantee might, by granting an underlease, 
deprive the original grantor of the benefit of 
the conditions contained in his grant. 

(6) When the term for years vests in the 
person who is seised of the freehold, by which 
there is an union of the two interests in the same 
person at the same time, and there is no interven- 
ing estate between the term dnd the freehold, the 
term merges in the freehold and becomes extinct. 

(7) The estate may be lost by fine and 
non-claim as to transactions affecting the title 
before the passing of 3 & 4 Wm. IV. c. 74, 
and c, 27 ; and by merger, extinguishment, sur- 
render, written cancellation, forfeiture incurred 
by non-observance of provisoes, or violation 
of conditions, or disclaiming the lessor’s title, 
and naturally by eflluxion of tiipe. See Par- 
ticular Tenants, aUenat{o7i by. 

Termes (Les) de la Ley. ScS Rastell. 

Temmum, a day given to a defendant. 

Tennninus ad quem, the terminating point. 

Terminus annoi'um certus debet esse et deter- 
minatus, — Co. JLitt. 45. — (A term of years 
ought to be certain and determinate.) 

Termiiiiis a quo, the starting point. 

Terminus et feodum 7ion possunt consfare 
simul in und eddenique persona. — Ploio. 20. — 
(A term and the fee cannot both be in one and, 
the same person at the same time.) 

Terra, arable land. 

Terra affirmata, land let to farm. 

Terra boscalis, woody land. 

Terra culta, cultivated land. 

Terra debilis, weak or barren land. 

Terra dominica, or Indominicala, the de- 
mesne land of a manor. 

Terra excultabilis, land which may be 
ploughed. 

Terra eztendenda, a writ addressed to an 
escheator, &c., that he inquire and find out 
the true yearly value of any land, &c., by the 
oath of twelve men, and to certify the Extent 
into the Chancery. — Reg. of Writs^ 293. 

Terra frusca, or frisca, fresh land, not 
lately ploughed. 

Terra hydala, land subject to the payment 
of hydage. 

Terra lucrabilis, land gained from the sea 
or enclosed out of a waste. 

Terra manem vacua ocevpanti conceditur. — 1 
Sid. 347. — (Land lying unoccupied is given to 
the occupant.) 

Terra Normanonun, land held by a Nor- 
man. 

Terra nova, land newly converted from wood 
ground to arable. 

Terra putura, land in forests, held by the 
tenure of furnishing food to the keepers therein. 


Terra sabulosa, gravelly or sandy ground. 
Terra sterilis, ex vi termini, est tetv'a infm- 
cunda, nullum ferens fnictum . — 2 Inst. 665. — 
(Sterile land is by force of the term barren, 
bearing no fruit.) 

Terra testamentalis, gavelkind land, being 
disposable by will. 

Terra transit cum onere. — Co. Litt. 231. — 
(Land passes with its incumbrance). 

Terra vestita, land sown with corn. 

Terra wainabilis, tillable land. 

Terra warennata, land that has the liberty 
of free warren. 

TerrsD dominicales regis, the demesne- 
lands of the Crown. 

Terror et tenernenta debitoris regis ad quas- 
cunque manus quocunque titulo deveneimut, j)^st 
debitum regis inceptum, regi tenentur, si non 
aliunde satisfacere possit.— -2 Inst. 19. — (The 
lands and tenements of the king’s debtor, by 
whatever title or into whatever hands they 
may come after the contracting of the debt, 
are bound to the king if he cannot be satisfied 
in any other manner.) 

Terrages, an exemption from all uncertain 
services. 

Terrarius, a landholder. 

Terre-tenant, Tertenant, he who is in the 
actual possession and enjoyment of land. 

Terrier, or Terrar, a register or survey of 
land. 

Terris bonis et catallis rehabendis post 
pqrgationem, a writ for a clerk to recover his 
lands, goods, and chattels, formerly seized, 
after he had cleared himself of the felony of 
which he was accused, and delivered to his 
ordinary to be purged. — Reg. Orig. 

Terris et catallis tentis ultra debitum 
levatum, a judicial writ for the restoring of 
lands or goods to a debtor who is distrained 
above the amount of the debt. — Reg. Judic. 

Terris liberandis, a writ that lay for a man 
convicted by attaint, to bring the record and 
process before the king, and take a fine for his 
imprisonment, and then to deliver to him his 
lands and tenements again, and release him of 
the strip and waste. — Reg. Orig. 232 ; also, it was 
a writ for the delivery of lands to th®. heir, after 
homage and relief performed, or upon security 
taken that he should perform them. — Ibid. 293. 
Territory of a Judge, the extent of a 

judge’s jurisdiction. 

Tertius interveniens, one who voluntarily 
interposes in a suit depending between others, 

• with a view to the protection of his own inte- 
rests. — Civ. Law. 

t Test, to bring one to a trial and examina- 
tion ; or to ascertain the truth. 

Test Act, 25 Car. JI. c. 2, by which it was 
provided that all persons having any offices, 
civil or military (with the exception of some 
few of an inferior kind), or receiving pay from 
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the Crown, or holding a place of trust under it, 
should take the oaths of allegiance and supre- 
macy, and subscribe a declaration against tran- 
substantiation, and also receive the Sacrament of 
the Lord’s Supper according to the usage of the 
Church of England. The provisions of the 
Test Act were afterwards extended by 1 Geo. 
I. St. 2, c. 13 ; 2 Geo. II. c. 31 ; and 9 Geo. II. 
c. 2G. The Test Act was repealed by *9 Geo. 
IV. c. 17; which also repealed the Cor2>ol*ation 
Act, 13 Car. II. st. 2, c. 1. 

Testacy, leaving a will. 

Testa de Nevil, an ancient document in two 
volumes, in the custody of the Queen’s Ke- 
lucmbrancer in the Exchequer, more j)ropcrly 
called Liber Feodorum. 

Those books contain principally accounts (1) 
of fees holden either immediately of the king, 
or of others who held of the king in capite, and 
if alienated whether the owners were infeoffed 
ah antiquo or dc novo^ as also fees holden in 
frank • almoigne, with the values thereof respec- 
tively ; (2) of serjeanties holden of the king, 
distinguishing such as were rented or alienated, 
with the values of the same ; (3) of widows, 
and heiresses of tenants in capite^ whose mar- 
riages were in the gift of the king, with the 
values of their lands ; (4) of churches in the 
gift of the king, and in whose hands they were ; 
(5) of escheats, as well of the lands of Normans 
as ol^liers, in whose hands the same were, and 
by what services liolden ; (G) of the amount 
of the sums paid for scutage and aid, &c. by 
each tenant. 

These volumes were printed in 1807, under 
the authority of the commissioners of the re- 
cords of the realm. 

Testament, a disf)osition of personal property 
to take place after the owner’s decease, accord- 
ing to his desire and direction. See Will. 

As to the modes of making a testament ac- 
cording to the civil law, see Sand. Just. 254, 
et seq. and Cum. C. L. 117. 

Testamenta cum duo inter se pugnantia reperi- 
vntur, ultimum ratum est : sic est, cum duo inter 
se pugnantia reperiuntur in eodem testamento.--— 
Co. JaU. 112. — (When two conflicting wills are 
found, the fast prevails : so it is when two con- 
flicting clauses occur in the 'same will.) 

Testamenta latissirnam interpretationem habere 
debent. — Jenk. Cent. 81. — (Wills ought to have 
the broadest interpretation. 

Testamentary, given by will ; contained in 
a will. ^ 

Testamentary causes, proceedings in the 
Probate Couit relating to the validity of wills 
and intestacies of personal property, over which ' 
it has acquired exclusive jurisdiction, by 20 & 
21 Viet. c. 77; amended by 21 & 22 Viet, 
c. 95. It also has jurisdiction (not exclusive) 
in certain cases to inquire into the validity of 
wills, which concern realty as well as personalty . 


Testamentary guardian, one appointed by 
a father’s will over his child, pursuant to 12 
Car. II. c. 24. See Guardian. 

Testament! faotio, the ceremony of making 
a testament, either as testator, heir, or witness. 
Civ. Law. 

TestamSntum, i. e. testatio mentis, facta nullo 
pra>sente metu periculi, sed cogitations mortali- 
tatis. — Co. Litt. 322. — (A testament, that is, 
the witnessing of the mind, made under no pre- 
sent lear of danger,,but in expectancy of death.) 

Testamentum omne morte consummatum.-— 
Ibid — (Every will is perfected by death.) 

Testate, having made a will. 

Testation, witness, evidence. 

Testator, a man who makes a will or testa- 
ment. 

Testatoris ultima voluntas est perimplenda 
secundum veram intentionem suarn. — Ibid. — • 
(The last will of a testator is to be thoroughly 
fulfilled according to his real intention.) 

Testatrix, ^ woman who makes a will. 

Testatum, the witnessing part of a deed or 
agreement. See Dked. 

Testatum writ, a process of execution which 
was issued into a different county than that in 
which the venue was laid in the declaration ; 
it must have been founded on a writ ejusdem 
generis, issued into the county of the venue, 
and returned nulla bona, &c. It is aboWshed 
by C.L.P.A. 1852, s. 121.* See Ground Writ. 
• Teste, the witnessing part of a writ, warrant, 
or other proceeding, vrhich expresses the dat^ 
of its issue. 

Testes, qui postulat debet dare eis sumptus 
competentes, — Reg. Jur. Civ. — (Whosoever de- 
mands witnesses, must find them in competent 
provision.) 

Testibus deponentibus in pari numero digniari- 
bus est credendum. — 4 Inst. 279. — (Where the 
number of witnesses is equal on both sides, the 
more worthy are to be believed.) 

Testimoignes, witneases. 

Testimonia ponderanda sunt, non numeranda, 
(Evidence is to be weighed, not enumerated.) 

Testimonial, a writing produced by a person 
as an evidence for himself 

Testimonial! proof, parol evidence. — Civ, 
Law. 

Testimony, evidence given ; proof by a wit- 
ness. See Perpetuating Testimony. 

Testis de visu preeponderat aliis. — 4 Inst. 
279. — (An eye-witness is preferred to others.) 

Testis lupanaris su^cit ad factum in lupanari. 
Moor, 817. — (A strumpet is a sufficient witness 
to a fact committed in a brothel.) 

Testi^ nemo in sud causd esse potest.-^Reg. 
Jur. Civ. — (No one can be a witness in his own 
cause.) Sec now 14 & 15 Viet. c. 99. 

Testis oculatus unus plus valet quam auriti 
decern. — 4 Inst. 279. — (One eye-witness is 
worth more than ten ear-witnesses.) 
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Testis should be able to say from his heart, 
non sum doctus nee instructus nec euro de vieix)- 
Wd, mode ministretur justitia,—^^ Inst. 279.— -(A 
witness should be able to say from his heart, I 
am not taught nor instructed, neither do I care 
about the success of either party, only that 
justice be administered.) 

Testium numertis si non adjieitur, duo suffi- 
eiunt. — Ibid. — (If the number of witnesses is 
not added, two suffice.) 

Testmoignes ne poent testifie le negative, mes 
V affirmative.-— Ibid. — (Witnesses cannot wit- 
ness to a negative, they must witness to an 
affirmative.) 

Thames Embankment, from Westminster 
Bridge to Blackfriai’s Bridge, 25 & 26 Viet, 
c. 93 ; 26 & 27 Viet. cc. 45, 75. 

Thames Watermen. By 7 & 8 Geo. IV. 
c. 75, the watci*men, wherrymen, and lighter- 
men of the Thames were consol idated^nto one 
body corporate, in the freemen ^f,nd apprentices 
whereof is vested, subject to certain exceptions, 
the exclusive right of navigating that river for 
hire. 

Thanage of the King, a certain part of the 
king’s land or property, of which the ruler or 
governor was called thane. — CoweL 

Thane {fv.thegn, Sax., a servant], an Anglo- 
Saxon nobleman ; an old title of honor, perhaps 
equwalent to baron. There were two orders 
of thanes, the king’s thanes and the ordinary 
thanes. Soon after the Conquest this name was, 
disused. 

* Thanelands, such lands as were granted by 
charter of the Saxon kings to their thanes with 
all immunities, except the trinoda neeessitas. — 
CoweL 

ThanesMp, the office and dignity of a thane ; 
the seigniory of a thane. 

Theatres. The Act for regulating theatres 
is the 6 & 7 Viet. o. 68. See 3 Step. Com. 
308. 

Theft, larceny, which see. 

Theftbote {^fr. theof, Sax., thief, and bote, 
compensation], compounding a felony. See 
Compounding. * 

Theftbote est emenda furti eapta, sine eonsi- 
deratione eurice*domini regie . — 3 Inst. 134. — 
(Theftbote is the paying money to have goods 
stolen returned, without having any respect for 
the court of the king.) 

Thellusson’s Act, 39 & 40 Geo. ni. c. 98. 
See Accumulation. 

Thelonio rationabili habendo, a writ that 
formerly lay for him that had any part of the ' 
king’s demesne in fee-farm, to recover reason- 
able toll of the king’s tenants there, if his de- f 
mesne had been accustomed to be tolled*. — Beg. 
Orig. 87. 

Thelonium, an abolished writ for citizens or 
burgesses to assert their right to exemption 
from toll.— .jP. N. B . 226. 


ThelonmaanTis, the toll-man or officer who 
receives toll. 

Them, or Theme, the right of having all the 
generation of villeins, with their suits and cattle. 
Termes de la Ley. 

Themmagium, a dut^ or acknowledgment 
paid by inferior tenants in respect of theme or 
team. — CoweL 

Theeden, an under- thane; a husbandman 
or inferior tenant. 

Theof [jircedones, Lat.], offenders who joined 
in a body of seven to commit depredations. — 
Ang.-Sax. 

Theowes, Theowmen, or Thews, slaves, cap- 
tives, or bondmen. — Spelmart on Feuds, cap. o. 
Thesaurus, Thesaurium, the treasury. 

Thesaurus eompetit domino regi, et non do- 
mino liber fatis, nisi sit per verba specialia . — 
Fitz. Corone. 281. — (A treasure belongs to the 
king and not to the lord of a liberty, unless it 
be through special words.) 

Thesaurus inventus, ti’easure-trovc, which 
see. 

Thesaurus inventus est vetus dispositiopecunice, 
^c., cujus non extat modo memoria, adeout jam 
dominum non habeat. — 3 Inst. 132. — (Treasure- 
trove is an ancient hiding of money, &c., 
of which no recollection exists, so that it now 
has no owner.) 

Thesaurus non compeiit regi, nisi quando 
nemo scit qui abscondit thesaurum. — Ibid . — 
(Treasure does not belong to the king, unless 
no one knows who hid it.) 

Thesaurus regie est vinculum pads et bellorum 
nervus. — Godb. 293. — (The king’s treasure is 
the bond of peace and the sinew of wars.) 

Thesmothete, [fr. Btopodirrje, Gk.], a law- 
maker ; a law-giver. 

Thethinga, a tithing. 

Thigsters, a sort of gentle beggars. — Scotch 
word. 

Thingus, a thane or nobleman; knight or 
freeman. 

Things, the subjects of dominion or property 
as distinguished from persons. They are 
distributed into three kinds : (1) things real 
or immovable, comprehending lands, tene- 
ments, and hereditaments ; (2) things personal 
or movable, comprehending goods and chattels ; 
and (3) things mixed, partaking of the charac- 
teristics of the two former, as a title-deed, a 
term for years. The civil law divided things 
into corporeal (tangi possunt), and incorporeal 
{tangi non possunt). 

Thirdborough, an under constable. 

Thirdiugs, the third part of the corn ^ow- 
ing on the land, due to the lord for a heriot on 
the death of his tenant, within the manor of 
Turfat in Hereford.-«-jBfowni. 

.Third-night-awu-lunde \trium noctium hos- 
pes, Lat.]. By the laws of St. Edw^d the Con- 
fessor, if any man lay a third night'^n an inn. 
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he was called a third-night-awn-hinde, and his 
host was answerable for him if he. committed 
any offence. The first night, forman-night, or 
uncuth (unknown), he was reckoned a stranger ; 
the second night, twa-night, a guest ; and the 
third night, an agenhinde, a domestic. — Bract. 
1. 3. 

Third Fenny. See Denarius tertius 

COMITATUS. * 

Thirlage, a servitude or tenure in Sccftland, 
by which the possessor of ceitain lands is bound 
to carry his grain to a certain mill to be ground, 
for which he is bound to pay a portion of the 
flour or meal, yj^mg from a thirtieth , to a 
twelfth part, whicn is termed multure. This 
servitude is now commuted for an annual 
payment in grain, by 39 Geo. III. c. 55. 

This day six months, or three months, 
fixing ‘ this day six months or three months’ for 
the next stage of a bill, is one of the modes in 
which the Ilouse of Lords and the House of 
Commons reject bills of which they disapprove. 
A bill rejected in this manner cannot be rein- 
troduced in the same ses.sion. See Avoidance 

OF A DECISION. 

Thistle take. It was a custom within the 
manor of Halton, in Chester, that if, in driving 
beasts over a common, the driver permit them 
to graze or take but a thistle, he shall pay a 
halfpenny a piece to the lord of the fee. And 
at Fiskerton, in Nottinghamshire, by ancient 
custom, if a native or a cottager killed a swine 
above a year old, he paid to the lord a penny, 
which purchase of leave to kill a hog was also 
called thistle-take. — Cowel. 

Thornton (C. J.), author of a summa or 
abridgment of Bracton, containing moat of the 
titles of the law in a concise form. Though a 
professed epitomiser, he omits many things in 
that author, and does not adhere to his method. 

2 lieeves, c. xi., p. 281. 

Thorp, Threp, Trop [villa, vicus, Lat.j, 
either in tlie beginning or end of the names of 
j)laces, means a street or village. 

Thrave, or Threave [Nor.-Fr.], twenty- 
four sheaves or four shocks of com ; a certain 
quantity of straw ; also a herd, a drove, a 
heap. 

Threatening By 24 & 25 Viet., 

c. 100, s. 16, ‘ Wliosoever shall •maliciously 
send, deliver, or utter, or directly or in- 
directly cause to be received, knowing 
tlic contents thereof, any letter or writing 
threatening to kill or murder any per- ^ 
son, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for ' 
any term not exceeding ten years, and not less 
than three years; or to* be imprisoned for 
any term not exceeding two years, with or 
without hard labor, and with or without soli- 
tary confinement ; and if a male under the 


age of sixteen years, with or without whip- 
ping.’ 

By 24 & 25 Viet., c. 96, s. 44, * Whosoever 
shall send, deliver, or utter, or directly or 
indirectly cause to Be received, knowing the 
contents tliereof, any letter or writing demand- 
ing of any person, with m^aces, and without 
any reasonable or probable cause, any pro- 
perty, chattel, money, valuable security or 
other valuable thing, ^all be guilty of felony, 
and being convicte^J thereof shall be liable, at 
the discretion of the court, to be kept in penal 
servitude for life, or for any term not less than 
three years ; or to be imprisoned for any term 
not exceeding two years, with or without hard 
labor, and with or withotit solitary confine- 
ment ; and if a male under the age of sixteen 
years, with or without whipping.’ 

By 24 & 25 Viet., c. 96, s. 45, * Whoso- 
ever shall with' menaces or by force demand 
any property, chattel, money, valuable security, 
or other valuable thing, of any person, with 
intent to steal the siime, shall be guilty of 
felony, and being convicted thereof shall be 
liable, at the di.scretion of the court, to be kept 
in penal servitude for the term of three years ; 
or to be imprisoned for any term not exceeding 
two years, with or without hard labor, and 
with or without solitary confinement.’ 

‘ Whosoever shall send, deliVer, or utter, or 
directly or indirectly cause to be received, 
dsnowing the contents thereof, any letter or 
writing, accusing or threatening to accuse any 
other person of any crime punishable by law 
with death or penal servitude for not less than 
seven years, or with any assault with intent to 
commit a rape, or of any infamous crime as here- 
inafter defined, with a view or intent in any of 
such cases to extort or gain by means of such 
letter, or writing, any property, chattel, money, 
valuable security, or other valuable thing, from 
any person, shall be guilty of felony, and being 
convicted thereof shall be liable, at the discre- 
tion of the court, to be kept in penal servitude 
for life, or for any term not less than three 
years ; or to be imprisoned for any term not ex- 
ceeding two years, with or without hard labor, 
and with or without solitary edhfinement ; and 
if a male under the age of sixteen years, with or 
without whipping ; and the abominable crime of 
buggery committed either with mankind or with 
beasts, and every assault with intent to commit 
the said abominable crime, and every attempt 
or endeavor to commit the same alwminable 
crime, and every solicitation, persuasion, pro- 
mise or threat ofifered or made to any person 
whereby to move or ihduce such person to 
commit or permit the said abominable crime^^ 
shall be deemed to be an infamous crime with« 
in the meaning of this Act ’ (s. 46)1 i 

As to threatening to publish, or ofi^ng to 
abstain from publishing a libel with intent to 
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extort money, &c., see 6 & 7 Viet. c. 96, 
s. 3. 

Threats, or menaces of bodilt/ Jiini, through 
fear of which a man’s business is interrupted, 
are civil injuries affecting the riglit of personal 
security. Tlie remedy for this species of injury 
is in pecuniary damages. 

By 24 & 25 Viet. c. 96, ‘Whosoever 
shall accuse, or threaten to accuse, either the 
person to whom such accusation or threats 
shall be made, or any other person, of any of the 
infamous or other crimes, lastly hereinbefore 
mentioned (see s. 46), with the view or intent, 
in any of the cases last aforesaid, to extort or 
gain from such person so accused or threatened 
to be accused, or from any other person, any 
property, chattel, money, valuable security, or 
other valuable thing, shall be guilty of felony, 
and being convicted thereof shall be liable, at 
the discretion of the court, to be kept in i^enal 
servitude for life, or for any teiyn not less than 
three years ; or to be imprisoned for any term 
not exceeding two years, with or without hard 
labor; and if a male under the age of six- 
teen years, with or without whipping’ (s. 
47). 

‘ Whosoever, with intent to defraud or injure 
any other person, shall, by any unlawful vio- 
lence to, or restraint of, or threat of violence to 
or restraint of ‘the person of another, or by 
accusing, or threatening *to accuse any person 
of any treason, felony or infamous crime, as^ 
hereinbefore defined, compel or induce any 
person to execute, make, accept, indorse, alter, 
or destroy, the whole, or any part of any valu- 
able security, or to write, impress, or affix his 
name or the name of any other person or of any 
compjiny, firm, or co-partnership, or the seal 
of any body corporate, company, or society, 
upon or to any paper or parchment, in order 
that the same may be afterwards made or con- 
verted into, or used, or dealt with as a valuable 
security, shall be guilty of felony, and being 
convicted thereof shall be liable, at the discre- 
tion of the court, to be kept in penal servitude 
for life, or for any term not less than three 
years ; or to be imprisoned for any term not 
exceeding two years, with or without solitary 
confinement’ (s. 48). 

By 24 & 25 Viet. c. 97, s. 50, ‘ Whosoever 
shall send, deliver, or utter, or directly or 
indirectly cause to bo received, knowing the 
contents thereof, any letter or writing tlireatening 
to burn or destroy any house, barn, or other 
building, or any rick or stack of gmin, hay, or ' 
straw, or any such agricultural produce in or 
under any building, or*any ship or vessel, or to < 
kill, maim, or wound any cattle, shall bb guilty 
of felony,’ and being convicted, is liable to the 
same punisliinent. 

Threnges, vassals, but not of the lowest de- 
cree, of those who held lands of the cliief lord. 


Thrithing, a division consisting of three or 
four hundreds. 

Thrymsa, a Saxon coin worth four pence. — 
Du Fresne. 

Thnde-weald, a woodward, or person that 
looks after a wood. 

Thwertniok, the custom of giving entertain- 
ments to a sheriff*, &c. for three nights. 

Tick, credit. 

Tiokets of leave, licenses to be at large, 
which are granted to convicts for good conduct, 
but are recallable upon subsecpient misconduct. 
See 6 & 7 Viet. c. 7 ; 16 & 17 Viet. c. 99, 
s. 9 ; and 20 & 21 Viet. c. ^s. 5. 

Tidesman, a tidewaitcr kldr custom-house 
officer, who watches on board of merchant 
ships till the duty of goods be paid, and the 
sliips unladen. 

Tiel, or Tel [Nor.-Fr.], such. 

Tierce, the third part of a pipe, or 42 
gallons. 

Tigh [fr. teag^ Sax. j, a clo.se or inclosure. 

Tigni immittendi, a servitude which is tlie 
right of inserting a beam or timber from the 
wall of one house into that of a neighboring 
house, in order that it may rest on the latter, 
and that the wall of the latter may bear this 
weight. — Cio. Law. 

Tignum, any matt'rial for building. — Ibid. 

Tihla, an accusjition. 

Timber, AVOod felled for building or other 
such like use; in a legal sense it extends to 
oak, ash, elm, &c. — VJioll.Abr. 649. See St. 
Leon. V. and P. 26 and Darfs V. and P. 
-c. iv., s. 3; and also 19 & 20 Viet. c. 120. 
8 . 11 . 

Timberlode, a service by which tenants were 
bound to carry timber felled from the woods to 
the lord’s house. 

Time bargains, contracts for the side of 
a certain amount of stock at a certain price at 
a futiure day, sometimes called puts and re- 
fusals^ which see. 

Time immemorial, from time whereof the 
memory of man is not to the contrary. See 
Mkmoky, time of legal. 

Timocracy [Gk.], an aristocracy of property. 

Timores vani sunt cestimandi gumion cadunt 
in constantem virum. — 7 Co. 17. — (Fears which 
do not assaika resolute man are to be accounted 
vain.) 

Tinckings, signals given tp give warning of 
the approach of an enemy. — Scotch tei'vn 

Tinel le roy, the king’s hall, wherein his 
servants u.sed to dine and sup. 

Tineman, or Tienman, a petty officer in the 
forest, who had the care of vert and venison 
at night, and other servile duties. 

Tinet, brushwood, and thorns. 

Tin^wald, the ancient parliament or annual 
convention of the people in the Isle of Man. 

Tinkermen, fishermen who destroyed the 
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young fry on the river Thames, by nets and 
unlawful engines. 

Tmpilnny, a tribute paid for the liberty of 
digging in tin mines. 

Tmsel of the Feu, the loss of an esfcite hold 
by feu-duty in Scotland, from allowing two 
years’ feu-duty to remain unpaid. 

Tippling Act, 24 Geo. II. c. 40, s. 12, en- 
acted that no person shall bo entitled *unto or 
shall maintain any action or suit for ar^ debt 
‘ for or on account of any spirituous liquors, 
unless such debt shall have really been and 
horn fide contracted at one time, to the amount 
of 20s., or upwards, nor shall any paj;‘ticular 
or item in any account or demand for 
sjnrituous liquors, be allowed or mainUiincd 
where the liquors delivered at one time, and 
mentioned in such article or item, shall not 
amount to the full value of 20.s.’ 

By 25 & 20 Viet. c. 38, * the above enact- 
ment is repealed, so far only as relates to 
spirituous liquors sold to be consumed else- 
where than on the premises where sold, and 
delivered at the residence of the purchaser 
thereof in quantities not less at any one time 
than a reputed quart.’ 

Tipstapps, or Tipstaves, constables attend- 
ing courts. See 5 <k 6 Vkt. c. 22, s. 23 ; and 
11 & 12 VkL c. 7, s. 5. 

Tisri, the first Hebrew month of the civil 
year, and the seventh of the ecclesiastical, 
answering to a part of our September and a* 
part of October. 

Tithe Commissioners for England and 
Wales. This Board is consolidated with that 
of the Inclosure Commissioners, and that of 
the Copyhold Commis.sioners. — 14 & 15 Viet, 
c. 53 ; continued by 21 & 22 Viet, c. 53. See 
25 & 26 Viet. c. 72. 

Tithe Commutation Acts, 6 & 7 Wm. lY. 
c. 71, amended by 7 Wm. IV. and 1 Viet, 
c. 69; 1 & 2 Viet. c. 64; 2 & 3 Viet. c. 62 ; 

3 & 4 Viet. c. 15 ; 6 & 6 Viet. c. 54 ; 9 & 10 
Viet. c. 73 ; 10 & 11 Viet. c. 104 ; and 23 & 
24 Viet, c, 93. 

Tithe-free, exempted from the payment of 
tithes. 

Tither, one who gathers tithes. 

Tithes [fr. teothoy Sax.], a .species of incor- 
poreal hereditaments, being the tenth part of 
the increase yearly arising and renewing from 
the profits of lands, the stock upon lands and 
the personal industry of the inhabitants ; the 
first species being usually called prcedial^ thp 
second mixed, the third personal. 

The following persons are exempt from the 
payment of tithes by personal privilege : tlfo 
sovereign, rectors, vicars. All spiritual per- 
sons and corporations h&ve been always capable 
of having their lands discharged of tithes in 
various ways — as by real composition, by the 
pope’s bull of exemption, by unity of posses- 


sion, by prescription, by virtue of their order. 
All persons spiritual and lay may claim an ex- 
emption fi’om tithes, either partial or total, by 
a real composition, or a partial exemption by 
custom (.see Modus) or by long usage, in pur- 
suance of 2 & 3 Wm. IV. c. 100. 

Tithes are now commuted into a rent-charge, 
the amount of which is annually adjusted, ac- 
cording to the average price of corn. See 
Tithe Commutation Acts. 

The commutation may be effected in one of 
two ways ; either by a voluntary parochial 
agreement, confirmed by the commissioners, or 
by the compulsory award of the commissioners. 
The value, cither voluntarily agreed upon or 
awarded by the commissioners, is to be con- 
sidered as the amount of the total rent-chargo 
to be paid in respect of the tithes in that parisli, 
and to be afterwards apportioned among the 
lands of that parish, having regard to their 
average titheable produce and productive qua- 
lity; and aftey the apportionment shall have been 
confirmed, such lands are to be absolutely dis- 
cliarged from the payment of all tithes, and in- 
stead thereof, sliall be subject to their portion 
of the rent-charge which shall be thenceforth 
payable to the former tithe-owner, by two 
half-yearly payments, which are to fluctuate 
according to the price of corn. An advertise- 
ment is inserted by authority in the London 
Gazette, in January in every year, stating the 
average price of wheat, barley, and oats, for 
seven year.s, ending on Thursday before Christ- 
mas then next preceding ; every rent-charge 
then is deemed of the value of as many bu.shels 
of wheat, liarley, and oats, in equal quantities, 
as it would have been corajietent to purchase 
according to the prices contained in such ad- 
verti.sement ; and after every first of January 
it varies so as always to consist of the price of 
the same quantities, according to the adver- 
tisement then next preceding. 

A tithe rent-charge varies in amount, and no 
person is personally liable to its payment, thus 
differing from a rent-charge generally. When 
the rent-charge is in arrear for twenty-one 
days, the remedy is by distress on the land, as 
in the c«i.se»of landlord and* tenant; but if it 
be in arrear for forty days, and there be no 
sufficient di.streas, a writ may then be obtained 
from one of the judges at Westminster to 
assess the arrears, after which the owner of the 
rent-charge may sue out a writ of execution 
for taking possession of the lands, and holding 
them till his debt and costs be fully satisfied. 
But neither a distress nor writ of execution 
can |)e resorted to for more than two years’ 
arrears at any one time. 

In some cases lands may obtain an exemption 
under the Commutation Acts from all liability 
either to tithe or rent-charge. For to the ex- 
tent of twenty acres in the same parish, laud 
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is allowed to be given to the tithe-owner as an 
equivalent ; and any person seised in possession 
of an estate in fee-simple, or fee-tail, of any 
tithe or rent-charge, may dispose of the same 
so that it shall be merged in the inheritance of 
the land charged. — 3 Step. Com. 79—84 ; 
2 Hall. M. A.^ c. vii., pt. 1, p. 144. 

Tithing, the number or company of ten men, 
with their families, knit together in a society, 
all of them being l)oiind to the king for their 
peaceable and good behaviour, the chief of 
whom was the tithing-man (toothing- man). — 
Cowel. 

Tithing-man, a peace-officer, an under con- 
stiible. 

Tithing-penny. Sec Teding-penny. 

Title, a general head, comprising particulars; 
an appellation of honor or dignity ; a claim of 
right. It is the means whereby an owner pos- 
sesses his property justly, or the evidence of 
ownership. 

As to title to realty : — 

There are several stages and degrees re- 
quisite to form a complete title to lands and 
tenements. 

The lowest and most imperfect degree of 
title consists in the mere naked posse.ssion, or 
actual occupation of the estate, vrithout any ap- 
parent right or any shadow of pretence of 
right to hold and continue such possession. 

The next step to a good and perfect title is 
the right of possession, which may reside in 
one man, while the actual possession is in 
another. 

The last step is the right of property (jus 
proprietatis), without either j)ossession or even 
the right of possession. This is frequently 
styled mere right (jus mernm)^ and the estate 
of the owner is in such cases said to be totally 
divested and put to a right. 

It is the union of these three degrees, viz. : 
actual possession, right of possession, and right 
of property, which forms a complete title to 
lands, tenements and hereditaments. See 
Droit-droit. 

There are three modes of acquiring a title to 
realty ; — 

(1) By operation of law. .. 

(2) By purchase, as distinguished from law, 
and 

(3) By law and purchase. 

Title by operation of law is either by (a) 
descent, or (d) prescription. 

Title by purchase is either by (a) forfeiture, 
or (d) alienation. 

Title by law and purchase is by escheatage. 

The text-writers give occupancy, which is 
described as the taking possession of proy)erty, 
which did not at the time belong to anybody ; 
but this is now entirely exploded. — I Vw/. 
c. 26, ss. 3, 6. In the mining districts of 
Derbyshire and Cornwall, by the Stannary 


Laws, an estate in mines might, and it is believed 
still may, be gained by occupancy . — Geary v. 
Bancroft, I Sid. 347. • 

The principal circumstances in drawing con- 
clusions as to title to be attended to, are— 

1st. That there is a deduction of title to the 
legal estate for a yieriod of sixty years ; 

2ndly. That the legal estate can be obtained 
free froffi any equities affecting it ; 

3rdly. That all the particular estates either 
are determined, or can be conveyed to the pur- 
chaser or his trustee ; 

4thly. That no reversion or remainder is 
outstanding in the Crown, or in any stranger ; 
and 

5thly. That there are not any incum- 
brances by way of condition, or limitation over, 
mortgages. Crown-debts, judgments, statutes, 
decrees, lites peudentes, annuities, rents, legacies, 
portions, charges, dower, courtesy, forfeitures, 
leases, &c., or any outstanding term of years, 
wliich the purchaser cannot procure either to 
be extinguished or assigned. 

There are at least three species of doubtful 
titles : Ist, where the title is doubtful by reason 
of some uncertainty in the law itself; 2ndly, 
where the doubt is as to the application of 
some settled principle or rule of law; and 
3rdly, where a matter of fact upon which a title 
depends is either not in its nature capable of 
Kitisfactory proof, or, being capable of such 
, prof)f, is yet not satisfactorily proved. 

It may be safely asserted that there is no 
defect which more frequently renders it im- 
posvsible for a person who has a good title to 
prove it, or enables a party who has a bad title 
fraudulently to exhibit a colorable ownership 
than the want of evidence of the identity of 
the pai’cels. 

A good title is produced whenever it appears 
that upon certain acts being done, the legal and 
equitable estates in the property contracted for 
will become vested in the ymrehaser, those acts 
being such as the vendor can either himself 
perform or cause to be yierformed. 

The title to things j>ersonal may be acquired 
or lost by — (1) Occupancy. (2) Invention. 
(3) Prerogative. (4) Forfeiture. (5) Cus- 
tom. (6) Succession. (7) Marriage. (8) 
Judgment. (9) Gift of grant. (10) Contract. 
(11) Bankruyitcy or insolvency. (12) Testa- 
ment. (13) Administration. See Declara- 
tion OF TITLE. 

Title of clergymen, some certain place 
Where they may exercise their functions; also, 
an assurance of being preferred to some ecclesi- 
astical benefice. 

Title to Lands, document of. By 24 & 25 

Viet. c. 96, ‘ Whosoever shall steal, or 

shall for any fraudulent purpose, destroy, 
cancel, obliterate, or conceal the whole or 
any part of any document of title to lands 
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shall be guilty of felony, and being con- 
victed thereof shall be liable, at tlie discre- 
tion of the court, to be kept in penal servi- 
tude for the term of three years; or to be 
imprisoned for any term not exceeding two 
years, with or withci(^b hard labor, and with or 
without sohtary confinement ’ (s, 28). 

The term, ‘ document of title to lands,’ in- 
cludes any deed, map, paper, or |95irchment, 
written or jjriiited, or partly written aiid partly 
printed, being or containing evidence of the 
title, or any Y)art of the title, to any real estate, 
or to mny interest in or out of real estate 
(s. 1). ' 

Title-deeds, the muniments or evfdences of 
ownership. See Title to Lands, document of. 

Titulars of Erection, persons who, after 
popery was destroyed in Scotland, became en- 
titled to the parsonage- tithes which had fallen 
to monasteries, in right of several parishes that 
had belonged to them in mortmain. They are 
the same as impropriators in England. 

Titulus est justa causa possidendi id quod nos- 
trum est ; dicitur a tuendo, qtda ])er illum^ pos- 
sessor defendit terrnrn : el plerumque constat ex 
mmiimenfisy quai innniunt et tuentur causam . — 
8 Co. 158. — (A title is the just right of pos- 
sessing that which is our own ; it is called 
from defence \t.uendo'\, because by it the pos- 
sessor defends his land ; and it generally con- 
sists of muniments which fortify and protect 
the right.) * 

Toalia, a towel. There is a tenure of lands 
by the service of waiting with a towel at the 
king’s coronation. 

Tobacco Duties Act, 26 Viet. c. 7. 

Tobago and Trinidad. See 11 & 12 Viet. 
c. 22. 

Toft, a j)lace where a messuage has stood.— 
Cowel. 

Toftman, the owner or possessor of a toft. 

Togati, Homan advocates. 

Token, a sign of the existence of a fact ; also, 
private money. 

Toleration Act, 1 W. & M. st. 1, c. 18, 
confirmed by 10 Anne, c. 2, by which all 
persons dissenting from the Church of Eng- 
land (except Papists and persons denying the 
Trinity) were relieved from such of the acts 
against Nonconformists as prevented tlieir 
assembling for religious worship according to 
their own forms, or otherwise resti*ained their 
religious liberty, on condition of their taking 
the oaths of allegiance and supremacy, and 
subscribing a declaration against transun- 
stantiation; and in the case of dissenting 
ministers, subscribing also to certain of the 
Thirty-nine Articles. The clause of this Act, 
which excepted persons denying the Trinity 
from the benefits of its enactments, was repealed 
by 53 Geo. III. c. 160. ♦ 

Toll [fr. tolloj Lat.], to bar, defeat, or take 


away, as to toll an entry is to deny and take 
away tlie right of entry. See 3 & 4 \Vm. 1 V, 
c. 27. 

Toll [fr. toly Sax. and Dut. ; told^ Dan. ; tolly 
Wei. ; tailUy Fr.J, an excise of goods; a seizure 
of some part for permission of the rest. 

It has two significations 

(1) A liberty to buy and sell within the 
precincts of the manor, which seems to import 
as much as a fair or market. 

(2) A tribute or custom paid for passage.— 

Cowel. * 

Tollage, any custom or imposition. 

Tollbooth, a prison, a custom-house, an 
exchange ; also the place where goods ai’O 
weighed. 

Tolldisb, a vessel by which the toll of com 
* for grinding is measured. 

Toller, one who collects tribute or taxes. 

ToUg^tberer, the officer who takes or col- 
lects toil. , 

Toll-thorough, when a town prescribes to 
have toll for such a number of beasts, or for 
every beast that goes through the town, or 
over a bridge or ferry belonging to it. — Com, 
Dig. tit. ‘Toll’ (G). 

Toll-traverse, or Travers, toll taken for 
every beast driven across a i^n’s land. Ho 
may prescribe and distrain for it via regid.-^ 
Cro. Eliz. 710. 

Tolsester, an old excise ; a duty paid by 
tenants of some manors to the lord for hberty 
to brew and sell ale. 

Tolsey, the same as Tollbooth, which see. 
Ahso, a place where mercliants meet ; a local 
tribunal held at the Guildhall, Bristol. 

Tolt, a writ whereby a cause depending in a 
court-baron was taken and removed into a 
county-court. — 0. W. B. 4. 

Tolta, wrong, rapine, extortion. 

Ton, twenty himdred weight of 112 lbs. 
avoirdupois each. 

Tonnage, the number of tons burden that a 
ship will carry. 

Tonnage duties, those imposed on wines im- 
ported, according to a certain rate per ton. 
This, with poundage, was formerly granted to 
the sovereign for life by Acts of Parliament, 
usually passed at the beginning of each reign ; 
but by 9 Anne, c. 6 ; 1 Geo. I. c. 12 ; and 3 
Geo. I. c. 7, they were made perpetual, and 
mortgaged for the public debt. 

Tontine, a life-annuity, or a loan raised on 
life-annuities, with benefit of survivorship. 
The term originated from the circumstance 
that Lorenzo Tonti, an Italian, invented this 
kind of security in the seventeenth century, 
whdn the governments of Europe had some 
difficulty in raising money in consequence 
of the wars of Louis XIV., who first adopted 
the plan in France. A loan was obtained from 
several individuals on the grant of an annuity 
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to each of them, on the understanding that, as 
deaths occurred, the annuities should continue 
payable to the survivors, and that the last sur- 
vivor should take the whole. This scheme 
was adopted by other nations as well as France, 
but was not introduced into England until re- 
cently, and then only for the purpose of raising 
money to carry private speculations into effect, 
which could not be satisfactorily accomplished 
without a combination of capital. As to the 
formation of such a scheme, see Stone's Bene^ 
jit Build. Soc. 78. 

Tools, Exportation of. This was formerly a 
criminal offence, but is no longer so, since the 
restrictions upon trade are removed. — 4 Step. 
Com. 346 n. 

Top annual, an annual rent out of a house 
built in a burgh. 

Tora Ckuras Huk, an annual payment or 
rent-charge of a fixed nature on a village 
jampa, made by the Bombay (?ovemment 
through their collectors in .the different zillahs 
of Guzerat. The names of the recipients of 
such rent- charges, with the amounts paid to 
them, are entered in the coll<'ctor’s book, and 
the payments are made according to such 
entries out of the monies received by such col- 
lector. — Indian^ 

Torra [fr. <or, Sax.], a moimt or hill. 

Tort [fr. tortus^ Lat.], injury or wrong. See 
Action. 

Tort a le ley est contrarie. — Co, Litt. 158.— 
(Tort is contrary to the law.) 

Tortfeasor, a wrongdoer ; a trespasser. 

Tortious, anything done by wrong ; an act 
involving a forfeiture of property. 

Torture. See Rack. 

Tory, originally a nickname for the wild Irish 
in Ulster. Afterwards given to, and adopted 
by, one of the two great parliamentary parties 
which have alternately governed Great Britain 
since the Revolution of 1688. See Whig. 

Totidem verbis [Lat.] {in so many words). 

Toties ^UOties {as often as a thing shall 
happen). 

Totted, a good or sperate debt to the Crown. 

Totum proefertur unicuique parti. — 3 Co. 
41. — (The whole is preferable to* any single 
part.) 

Toigours et encore presz [Nor.-Fr.] {al- 
ways and still ready). 

Toum, the sheriff’s tourn or rotation. See 
Sheriffs’ tourn. 

Tout temps presz et encore est [Nor.-Fr.] 

{always was arid is at present ready). 

Towi^f money paid for towing. 

Town [fr. tun. Sax.], a tithing or vill ; any 
collection of houses larger than a village. * 

Towns are either corporate, that is, having 
a corporation to transact their business, or not 
corporate. Some have the liberty or franchise 
of a market, others have not. Towns are 


usually divided into cities, boroughs, or com- 
mon towns. 

Town Clerk, an officer who manages the 
public business of a place. 

Town Grier, an officer in a town, whose 
business it is to make prl^amations. 

Town-house, the hall where the public busi- 
ness of a town is transacted. 

Town Police Clauses Act, 1847, 10 & 11 

Viet. c. 

Township, the corporation of a town ; the 
district belonging to a town. 

Toxical, poisonous ; containing poison. 

Toxicology [fr. To^kdPy Gk., poison, and 
Xoyoc, dikjourse], the science of poisons. 

Tractent fabrilia fabri. — 3 Co. Epist. — (Let 
smiths perform the work of smiths.) 

Trade [fr, tratta, Ital.], traffic ; commerce ; 
exchange of goods for other goods, or for 
money. All wholesale trade, all buying in 
order to sell again by wholesale may be re- 
duced to three sorts : the home trade, the 
foreign trade of consumption, and the carrying 
trade. — 2 Smi. Wealth of Nat, b. 2, c. v.^ 

Offences against trade are— 

(1) Smuggling. 

(2) Frauds by bankrupts and insolvents. 

(3) Cheating. 

(4) Monopoly. 

Trade Marks, Fraudulent. * The Mer- 
chandise Marks Act, 1862,’ 25 & 26 Viet. 
Q 88, some of the provisions of which did not 
come into operation until after December 31, 
1863, contains in substance the following 
provisions. It makes it a misdemeanor to forge 
or counterfeit any trade mark (defined by the 
lat section), or falsely to apply any such trade 
mark, with intent to defraud, to any article, or 
to any cask, bottle, stopper, vessel, case, cover, 
wrapper, band, reel, ticket, label, or any other 
thing in or with which any commodity is sold, 
or intended to be sold (ss. 2, 3). It is an 
offence for anyone to sell or expose, either for 
sale or for any purpose of trade or manufac- 
ture, articles with forged or false trade marks 
attached, the penalty being the forfeiture of a 
sum of money equal to the value of such 
articles, and a sum, besides, not cxcee’hing t>l. 
•nor less than lOs. (s. 4). Every addition to 
and every alteration and imitation of any trade 
mark made, applied, or used, with intent to 
defraud, are to be deemed forgeries (s. 5). It 
is made obligatory on every person who shall 
sejl an article having a false trade mark to give 
information, on a demand in writing being 
made upon him, as to where he procured it ; 
artd power is given to justices of the peace to 
summon parties refusing or neglecting to 
afford such information^ and, in the event of 
their persisting in their neglect or refusal, to 
imposwa penalty of 5/. (s. 6). To mark any 
false indication of quantity upon an article 
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with intent to defraud is made punishable by 
a penalty equal to the value of the article and 
the payment of an additional sum not exceeding 
5/. and not less than lOs. (s. 7). Selling or 
exposing for sale articles with false statements 
of quantities, &c.,«is an offence punishable 
with a penalty of no't more than bl. or less than 
6s. (s. 8). It is not to be an offence to apply 
names or marks generally used fei: indicating 
particular classes or descriptions of manufac- 
ture (s. 9). Section 10 relates to the descrip- 
tion of trade marks, &c. in indictments. A con- 
viction under the powers of the Act is not to 
affect any right or civil remedy to which any 
person aggrieved may be entitled •at law, in 
equity, or otherwise (s. 11); nor in any in- 
dictment, information, or proceeding under its 
provisions need an intent to defraud any per- 
son in particular be alleged or proved (s. 12). 
Persons aiding in the commission of misde- 
meanors under the Act are also guilty of mis- 
demeanors (s. 1 3). The punishment on convic- 
tion of any offence which by the Act is made a 
misdemeanor is to be, at the discretion of the 
court, imprisonment for not more than two 
years, with or without hard labor, or by 
fine, or both by imprisonment with or without 
hard labor and fine, and also by imprison- 
ment until the fine (if any) shall have been 
paid and satisfied (s. 14). The time within 
which any action or proceeding may be com- 
menced for the recovery of penalties or fgo- 
curing a conviction is limited to three years 
next after the commission of the offence, or 
one year after its first discovery by the person 
proceeding (s. 18). The vendor of an article 
with a trade mark is to be deemed to warrant 
or contract with the vendee that the mark is 
genuine, unless the contrary shall be expressed 
in some writing signed by or on behalf of the 
vendor, and delivered to and accepted by the 
vendee (s. 19). The vendor of an article with 
a description upon it of its quantity is to be 
deemed to contract and warrant that the de- 
scription'* is true, unless, as before, the con- 
trary shall be expressed in writing delivered 
to and accepted by the vendee (s. 20). In 
suits *at law or in equity against persons for 
using forged trade marks the court may not 
only order the article to be destroyed, but 
may by injunction command the defendant to 
forbear from repeating the offence upon pain 
of contempt of court (s. 21). Persons aggrieved 
by forgeries may recover damages against the 
guilty parties (s. 22). A plaintiff suing tor a 
penalty imder the Act may be compelled to 
give security for costs, and a defendant, inlcase 
of judgment going in his favor, is to have a 
full indemnity for eftsts (ss. 23, 24). The Act 
is not in any way to affect the rights and pri- 
vileges of the Corporation of Omtlers, of 


Hallamahire, in the county of York, nor to 
repeal or make void any of the provisions of 
the statute 59 Geo. III. c. 7, which regulates 
the cutlery trade in England (s. 25). 

Trader, one engaged in merchandise or 
commerce. 

Tradesman, a^opkeeper. 

Trading or famung, by clergymeny pro- 
hibited by 1 & 2 Viet. o. 106, ss. 28-30. 

Traditio loqui facit chartam . — 5 Co. 1.— 
(Delivery makes the deed speak.) 

Tradition, ‘the act of handing over: de- 
livery. 

Trailbaston, Court ofy erected by Edward I., 
by the statute of Kagman. This was a com- 
mission of oyer and terminer of an unusual 
kind, and was issued in the fulness of zeal for 
the correction of public disorders. The rigor, 
however, with which this was executed creat- 
ing some discontents, it was thought expedient, 
in course pf time, to discontinue it.— *2 Reeves. 
p. 277. 

Trainbands, the militia ; the j^art of a com- 
munity trained to martial exercises. 

Training military, without full authority, 
illegal,^ by 60 Geo. III. & 1 Geo. IV. c. 1. 

Traitor []fr. traditory Lat.J, one who, being 
trusted, betrays ; one guilty of treason. 

Traitorously, in a manner suiting traitors; 
perfidiously; treacherously. 

Traitress, a woman who betrays. 

Transcript, a copy ; anything written fi:om 
an original. 

Transcriptio pedis finis levati mittendo 
in Canoellarium, a writ which certified the 
foot of a fine levied before justices in eyre, <fec. 
into the Chancery. — Reg. OHg. 669. 

Transcriptio recognitionis fSactsa ooram 
justiciariis itinerantibus, &c. an old writ to 
certify a recognizance taken by iusticesin eyre.— 
Reg. Orig. 152. 

Transfer, to convey ; to make over from one 
to another ; to remove. 

Transference, the name of an action by 
which a suit, which was pending at the time 
the parties died, is transferred from the de- 
ceased to his representatives, in the same con- 
dition in* which it stood formerly. If it be the 
pursuer wliD is dead, the action is calle.d a 
transference active; if the defender, it is a 
transference passive . — Scotch Law. 

Transfer of Land Act To facilitate the proof 
of title to, and the conveyance of, real estates, 25 
& 26 Viet. c. 53, was passed. The Act is con- 
fined to England, and is divided into four partis. 
Part I. is headed * As to the Hegistratiim of 
Keal Estates and the Title thereto.* It ^tab- 
lishes a registry, which is to be confined to a 
registration of the titles to estates of . freehold 
tenure, and leasehold estates in freehold lands. 
Applications for registry may be made by 
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(1) The owner of tihe fee-simple. 

(2) Persons who collectively arc the owners 
of the fee-feimple, or have the power of acquir- 
ing the same. 

(8) Persons who have the power of appoint- 
ing the fee-simple. 

(4) Trustees for sale of the fee-simple. 

(5) The owner of the first estate of freehold 
and first vested estate of inheritance. 

(6) Any purchaser of a fee-simple, where 
’ his contract empowers him so^ to do, or the 

vendor consents. 

(7) Any person authorized by the Court 
of Chancery to make such application. Ap- 
plication may be made though the estate 
be subject to encumbrances (ss. 1-4). No 
title shall be accepted for registration as in- 
defeasible, unless it shall appear to be such 
as a court of equity would hold to be a valid 
marketable title (s. 5). Any question that may 
arise as to any matter of title may be referred 
to a judge of the Court of Chancery 6). If 
the title shall appear to be good and market- 
able, the applicant shall furnish to the registrar, 
and he shall examine and settle for the pur- 
poses of registration : (1) an exact description of 
the lands ; (2) a statement of the persons in- 
terested, and their interests ; (3) a statement of 
the incumbrances (s. 7). The registrar may 
require the description to be verified by oath 
(s. 8). The. mines and minerals if not expressly 
mentioned shall be deemed not to be included 
(s. 9). The identity of the parcels shall be estab- 
lished, and the registrar shall make inquiries, and 
except in the ca.se of incorporeal hereditaments, 
a map shall be deposited (s. 10). If satisfied with 
the title, the registrar is to require notice to be 
givdh by public advertisement of his intention 
to register the land with an indefeasible title at 
the expiration of a period not exceeding three 
months (s. 11). A copy of the notice, contain- 
ing a description of the land and of the appli- 
cants, is to be served upon every adjoining 
occupier and person interested, &c., stating 
place, time, and manner of showing cause (s. 12). 
Any person may show cause before the regis- 
trar against the registration, or claim that it shall 
be subject to conditidns or reservations. The 
registrar may decide or refer to the^udge, and if 
he decide, either party may appeal (s. 13), 

If no suflficient cause is shown, the registrar 
shall complete the registration by entering (1) 
in a book called ‘ The Register of Estates with 
an Indefeasible Title’ the description of the 
estate, with a map or plan annexed, and shall 
distinguish Ae estate by a number or numbers ; 
and the entry shall refer to another book ep- 
titled * The Record of Title to Lands on the 
Registry ; ’ and (2) in the Record of Title book, 
under the same number or numbers, a concise 
record of the existing estates and interests in the 
land, and persons interested ; and (3) in.a book 


entitled the * Register of Mortgages and Incum- 
brances ’ under the same number or numbers, 
an account of all charges and incumbrances (s. 
14). Subject to general orders, the books may be 
inspected by the owners or incumbrancers, but 
by no other person except ^y order of the court 
(s. 16). The registrar may specify any excep- 
tion, qualification, or condition, or reserve a 
right, or describe any outstanding right or 
possibility? If there is a disputed question of 
boundary, either party may object to its being 
decided by the registrar or by the Court of 
Chancery, under this Act (s. 16). Doubtful 
and dispif^ed questions arising in making up 
or continuing the record may be referred to a 
judge of the Court of Chancery (s. 17). Deeds, 
wills, and other instruments may be referred to 
instead of being set out in the record ; but 
copies thereof must be deposited in the registry, 
and such copies shall be conclusive evidence of 
the contents (s. 18). The names of the persons 
entitled to moneys under a trust for sale, or a 
trust estate or term, need not be entered, but 
the trustee’s estate shall be described (a. 19). 
It is declared that persons described in the 
record of title shall be deemed to have the 
property therein named absolutely and inde- 
feasibly subject to such exceptions or qualifi- 
cations as are mentioned in the record of title 
(s. 20). Irregularities, &c., in previous proceed- 
ings, do not vitiate the record of title (s. 21). 
Bafere final registration, the applicant and his 
solicitor or agent are to make oath, that all 
deeds, charges, incumbrances, and material facts 
have been t j the fullest extent of their resi)ective 
knowledge made known to the registrar (s. 22), 
who may call for further evidence, or refuse 
to register (s. 23), and he may also demand 
security for costs (s. 24). 

As to registration without an indefeasible 
title, application may be made by any person ; 
but: (1) He shall prove actual enjoyment as 
owner in fee for the last ten years. (2) The last 
deed or will (if any) shall be produced; an appli- 
cant heir shall evidence his ancestor’s seisin. (8) 
The above rules as to the description of the land, 
and ascertaining its accuracy and that of, the 
boundaries, shall apply. (4) A statutory decla- 
ration shall be made by the applicant, his 
solicitor or agent, or certificated conveyancer, 
that the applicant (subject as may be stated) is 
well entitled in fee. (5) The registrar shall in 
the record define when the indefeasible title 
shal^ attach ; then the judge, if there be no other 
objection, after notices, as in indefeasible title, 
shall direct a transfer to the indefeasible register, 
and thereupon the registrar shall make up a pro- 
per record, and the applicant and other persons 
named in it have the samb estates, rights, and 
privileges, as if the land had been rostered 
with an indefeasible title. (6) Subject to 
the Act, registration without indefeasible title 



( 909 ) SBA 


Bhall not prejudice a4|r interests existing before 
the registration (s. 25). Leasehold estates where 
fifty years of the term demised is unexpired, or 
where two lives are subsisting, may be regis- 
tered with an indefeasible title in like manner 
as freeholds (s. 26). 

The following charges and liabilities are not 
to be deemed incumbrances under this Act, viz. 
(1) land-tax succession duty, tithe rent-charges, 
rents payable to the Crown ; (2) public rights 
of way, liability to repair highways by reason 
of tenure, rights of way, watercourses and 
rights of water and other easements or servi- 
tudes, rights of common, manorial rights and 
franchises ; (3) leases or agreements for leases 
not exceeding twenty-one years, where there 
is an actual occupation imder the same ; but 
where they exist the registrar shall notice^em, 
as he may think fit, in the register (s. 27). 
Land entered on the register may, at the option 
of the proprietor, be registered as one estate or 
separate estates (s. 28). Notice of any legal 
condition, e. g. that the land may not be built 
upon, shall be entered in the record of title, and 
any transfer shall be subject, to such condition. 
The Court of Chancery may discharge, alter, 
or modify any such condition (s. 29). Notice 
of registration sliall be given by the registrar 
to persons entitled to any charge or incum- 
brance, the owner of which has not had notice 
of the application (s. 30). Any person obtain- 
ing a declaration under the Declaration ^of 
Title Act may be entered on the record ac- 
cordingly, and the land thenceforth shall be 
subject to this Act (s. 31). After the regis- 
tration every estate or interest, right or title 
coming into existence (except as excepted in 
the Act), shall be entered or noticed in the 
record of title, or register of incumbrances 
(s. 32). Subject to the Act, the estates of re- 
gistered proprietors shall be subject to the 
existing law, and may be dealt with according 
to it (s. 33). With the consent of all parties 
on the register, the land may be withdrawn 
from it (s. 34). 

C^veivt. — A person entitled to object to a 
disposition of land without his consent may 
lodge m caveat that he is entitled to notice of 
any application f3r registration, supporting it 
by affidavit (ss. 35 & 36). 

Notice on the cautioner may be served per- 
sonally, or through the post (s. 37 ). Ten days’ 
notice is necessary (s. 38). A person wrong- 
fully lod^ng a caveat is liable to such damages 
as the Court of Chancery shall deem just (s. 39). 
A caveat is not to prejudice any person’s claim 
or title (s. 40). 4 

Part II. is entitled Simplification of Titles 
by Judicial Sales. It provides that after a due 
examination of the title, sales of estates may be 
authorized by the Court of Chanceiy, and the 
payment of-^he purchase money into court is 


to exonerate the purchaser fi*om all fiirflier 
Hability (ss. 41-62). 

Part III. relates to the transfer oAregistered 
land. It provides that all registered land, 
and every part thereof, may be conveyed, 
settled, charged, dealt with, or affected in or 
by any of the following modes or dispositions : 
that is to say, first, by a statutory disposition 
in any of the forms sanctioned by this Act ; 
secondly, by endorsement on the land certifi- 
cate ; thirdly, by deposit of the land certificate ; 
fourthly, by ally deed, will, judgment, decree, 
or instrument, by which such land, if not re- 
gistered, might now, according to law, be con- 
veyed, charged, settled, devised, dealt with, or 
affected, but no equitable mortgage is to be cre- 
ated by a deposit of title-deeds (s. 63). The 
attendance at the registry and the forms of 
conveyance are prescribed in 64 to 67. The 
registrar is to deliver, on request, to the owner 
of an estaj^e a land certificate, containing a de- 
scription of the lands with all the entries 
relating thereto ; a coipy of the entries relating 
to the lands appearing in the record of title ; and 
a copy of the entries in the registry of incum- 
brances. The certificate to state whether such 
lands are registered with or without an inde- 
feasible title (s. 68) ; ss 69-88 contain various 
other provisions respecting land certificates and 
their effect. Every land certificate shall be 
evidence of the matters therein contained (s. 71). 
Estates described in such certificate may be 
conveyed or charged by endorsement in a pre- 
scribed form (s. 72) ; and the deposit of a certi- 
ficate is to create a lien in the same way as the 
deposit of title deeds (s. 73). The following 
clauses relate chiefly to the forms of proceeding, 
but by s. 88 it is enacted that no dealing with 
registered land is to be valid until the stamp 
and ad valorem duties are paid. 

Part IV. contains General Provisions to 
facilitate Registration. These provisions enable 
the judges in Chancery to decide upon ques- 
tions relating to money charges, incumbrances, 
&c. (89-92). A registered proprietor may place 
(Certain restrictions on the transfer or convey- 
ance of the lands so as to prevent its being done> 
without 44e notice to such persons as he may di- 
rect (s. 93), By s. 108 and the following clauses, 
an office of land registry is established and regu- 
lated. There is to be a registrar with not more 
than three assistants, examiners of titles, clerks, 
messengers, <fec., to be paid by the Treasury, 

Then follow general provisions specifying 
forms and giving the Lord Chancellor i^ad 
the registrar power to frame general ord^ 
and to determine the amoimts of fees, 

Afty person fraudulently procuring,/ .or as- 
sisting to procure, or who is privy, to the 
fraudulent procurement of any order, or Iffie 
entry of any caveat, or notice of a charge, or 
of the erasure or alteration on ttie . register , of 



fEA ( 910 ) 


any caveat or notice of a charge, shall be 
deemed to be guilty of a misdemeanor, and 
any ordel? procured by such fraud is to be 
deemed null and void (s. 188). If convicted 
of the misdemeanor the punishment is to be 
imprisonment with or without hard labor for 
a term not exceeding three years, or a fine as 
the court may think fit (s. 139). It is impor- 
tant to observe, where land situate in the 
counties of Middlesex and York has been 
put upon the register under this Act, whilst it 
remains thereon the provisions of the Acta of 
Parliament relating to registries in those 
counties cease to be applicable (s. 104). See 
General Rules and Orders of the Office of Land 
Registry^ October 1, 1862 ; and see Gough's 
Land Registry Manual. 

Transfierree, the person to whom a transfer 
is made. 

Transferror, the person who makes a 
transfer. • 

Transferuntur dominia sine titulo et p'aditione^ 
pel* usucaptionem, soil, per loiigam continuam et 
pacificam possessionem. — Co. Litt. 1 13. — (Right 
of dominion are transferred without title or 
delivery, by usucaption, to wit, long and quiet 
possession.) 

Transgressio est cum modus non servatur neo 
mensura^ debet enim quilibet in suo facto modum 
habere et mensuram. — Co. Litt. 37. — (Trans- 
gression is when neither mode nor measure is 
preserved, for every one in his act ought to 
have a mode and measure.) 

Transgressions multiplicatd^ crescat panes 
inflictio. — 2 Inst. 479. — (Where transgression 
is multiplied, let the infliction of punishment 
be increased. 

Transgressione, a writ or action of trespass. 

Transhipment, the taking of the cargo out 
of one ship, and loading another with it. 

Transire, a warrant or permit from the 
custom-house to let goods pass. 

Transitory actions, the opposite to local 
actions, which see. 

Transitn, stoppage in. See Stoppage in 
Tiiansitu. 

Translation, the removing from one place to 
another ; the removal of a bishop to another 
diocese. As to copyright in translated books, 
see 2 Step. Com. 42, 

Transportation, the banishing or sending 
away a criminal into another country; also, 
the carriage of property. 

This punishment was introduced iri the reign 
of Queen Elizabeth, 39 Eliz. c. 4. The word 
is first used in the 13 & 14 Car. II. c. 23. 
The punishment was chiefly regulated by 5 
Geo. IV. c. 84. 

Returning from transportation before the 
expiration of the term of punishment was an 
offence against public justice, and punishable 
by transportation for life. — 4& 5 Wm. IV. 


c. 67. This punishmedfcias been superseded 
for penal servitude by 16 & 17 Viet. c. 99 
and 20 & 21 Viet. c. 3. 

Transumpts, judicial copies of rights to 
certain lands. — Scotch term. 

Traverse, the denial of some matter of fact 
alleged in a pleading, whether at common 
law, in equity, or in criminal prosecutions. 

Of travell’ses there are several, kinds, but the 
most ordinary is the common traverse, which 
consists of a tender of issue, i. e. of a denial, 
accompanied with a formal offer of the point 
denied for decision, and the denial that it makes 
is by way of express contradiction, in terms of 
the allegation traversed. The common traverse 
is not invariably a negative, for if opposed to a 
prec^ent negative allegation, it will, of course, 
be ilrthe affirmative. There is also a sort of 
traverse, somewhat in the style of the old 
general issue, as non est factum, never in- 
debted, ne disturba pas, which see, under their 
appropriate heads. — Step. Plead. 170. 

Traverse of an office, proof that an inqui- 
sition made of lands or goods by the escheator 
is defective and untruly made. 

Traversing indictment, postponing the trial 
of it. 

The 14 & 1.5 Viet. c. 100, s. 16, repeals 60 
Geo. III. and 1 Geo. IV. c. 4, as to the tra- 
verse of indictments in cases of misdemeanor, 
and provides, by s. 27, that no person prose- 
cuted shall be entitled to traver.se or postpone 
the trial of any indictment found against him 
at any session of the peace, session of oyer 
and terminer, or session of gaol delivery : pro- 
vided always, that if the court, upon the appli- 
cation of the person so indicted or otherwi.se, 
shall be of opinion that he ought to be allowed 
a further time, cither to prepare for his de- 
fence or otherwise, such court may adjourn 
the trial of such person to the next subse- 
quent ses.sion, upon such terms as to bail or 
otherwise as to such court shall seem meet, 
and may re.spite the recognizances of the pro- 
secutor and witnesses accordingly ; in which 
case the prosecutor and witnesses shall be 
bound to attend and prosecute and give evi- 
dence at such subsequent * session, vrithoiit 
entering into any fresh recognizance for that 
purpose. 

Traversing note. In equity, a plaintiff, 
after an appearance has been entered by or 
for a defendant defending in person, or by a 
solicitor, but not otherwise, to a bill, may, in 
default of answer to which interrogatories 
have been filed for the examination of such 
defdhdant, proceed with his cause by filing a 
traversing note as to such defendant. A tra- 
versing note appears in'^’ practice to be re- 
quired in all cases whore a defendant has been 
served with interrogatories to answer, and has 
not answered, before a certificate tto set down 
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the cause can be oliitained. It is, however, 
unnecessary to file, a traversing note in order 
to set down a cause or motion for a decree, 
although interrogatories may have been filed 
by the plaintiff, if the time for answering such 
interrogatories have expired, and no replication 
have been filed. — Smi. Ch. Pr. 338. 

TraversTim, a ferry.. 

T. K. E., the initials of the phrase, tempore 
regie Edwardi. , 

Treacher, Treachetour, or Treachour, a 

traitor. 

Treadmill, an instrument of prison discip- 
line. It is composed of a large revolving 
cylinder, having ledges or steps fixed^ound its 
circumference ; the prisoners walk up these 
ledges, and their weight revolves the cylinder. 

Treason [fr. trahir^ Fr., to betray ; proditioy 
Lat.J, or leze-majesty^ an offence against the 
duty of allegiance, and the highest known 
crime, for it aims at the very destruction of 
the commonwealth itself. There are ten spe- 
cies of treason, five of which are declared by 
25 Edw. III. st. 5, c. 2, as follows : — 

(1) When a man doth compass or imagine 
the death of our lord the king (a queen regnant 
is within these words), of our lady his queen, 
or of their eldest son and heir. 

(2) If a man do violate the king’s com- 

panion (i. e. his wife), or the king’s eldest 
daughter unmarried, or the wife of the king’s 
eldest son and heir. ^ 

(3) If a man do levy war against our lord 
the king in his realm. (After a battle has 
taken place, it is termed, bellum percussum; 
before it, bellum levatum.) 

(4) If a man be adherent to the king’s ene- 
mies in his realm, giving to them aid or com- 
fort in the realm or elsewhere. 

(5) If a man slay the chancellor, treasurer, 
or the king’s justices of the one bench or the 
other, justices in eyre or justices of assize, and 
all other justices assigned to hear and deter- 
niine, being in their places doing their offices. 

The following species have been created by 
subsequent statutes : — 

(6) If any person shall endeavor to deprive 
or hinder any person, being the next in suc- 
cession to the crown, according to the limita- 
tions of the Act of Settlement (12 & 13 Wm. 
III. c. 2), from succeeding to the crown, and 
shall maliciously and directly attempt the tome 
by any overt act. — 1 Annej st. 2, c. 17, s. 3. 

(7) If any person shall maliciously, ad- 
visedly, and directly, by writing or printing, 
Tn^intain and affirm that any other person hath 
any right or title to the crown of this rea]^, 
otherwise than according to the Act of Settle- 
ment, or that the kings of this realm, with the 
authority of parliament, are not able to make 
laws and statutes to bind the crown and 
the descent thereof.— 6 Anne, c. 7. 


(8) The 3 & 4 Viet. c. 62, s. 4, provides 
(having reference to the contingency of any 
issue of Her present Majesty ascending the 
throne while under the age of eighteen), that 
every person who shall be aiding or abetting 
in obtaining, or bringing about any marriage 
to, as well as any person so mariying, such 
issue under the age of eighteen, without the 
consent in writing of the Kegent, and tlie 
assent of both Houses of Parliament previously 
obtained, sliall be guilty of treason. 

(9) If any person within this realm or with- 
out, compass, imagine, invent, devise, or in- 
tend to deprive or depose the Queen firom the 
crown, or to levy war within this realm, in 
order by force to compel her to changq her 
measures or counsels, or to intimidate either 
House of Parliament, or to excite ail invasion 
of any of Her Majesty’s dominions, and shall 
express, utter, or declare such intentions by 
publishing ^ny printing or writing, or by open 
and advised speaking, or *by any overt act, 
shall be j^iilty of felony. This was formerly 
a species of treason, pursuant to 36 Geo. III. 
c. 7, and 57 Geo. III. c. 6, which were re- 
pealed by 11 Viet. c. 12. 

(10) Misprision or bare concealment of trea- 
son. — 1 & 2 P. ^ M. c. 10. 

The offence of treason must be prosecuted 
within three years from its commission, if 
committed within the realm, except in the case 
of a designed assassination of the sovereign.— . 
7 & 8 Wm. III. c. 3. Information for open 
and advised speaking must be given within six 
days after its utterance, and a warrant for the 
apprehension of the offender must have been 
issued within ten days after and within two 
years from April 22, 1848. — 11 Viet. c. 12, s. 4. 

The punishment of a convicted traitor i^— 
1st, that the offender be drawn on a hurdle to 
the place of execution ; 2nd, that he be hanged 
by the neck until he be dead ; 3rd, that his 
head be severed from the body ; 4th, that his 
body bo divided into four quarters ; 5th, that 
Ills head and quarters shall be at the disposal 
of the Crown. The sovereign may, however, 
change the whole sentence into beheading. A 
traitress i% to be drawn to* the place of execu- 
tion, and hanged by the neck until she be 
dead. — 4 Step. Com. ; 2 Reeves^ p. 451 ; and 
Fosters Crim. L. 183-251. 

Treasonable, having the nature or guilt of 
treason. 

Treasurer, one who has the care of money 
or treasure. 

There was a Lord High Treasurer of Eng- 
land, but the duties are now executed, by 
commissioners. The Prime Minister generally 
fills the office of First Lord of the Treasury. 

Treasurer of a county, he that keeps the 
county stock. There are two of them in* 
each county, chosen by the major part of the 
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justices of the peace, &c. at the Eastor-seasions ; 
they must have 10/. a year in land, or 150/. in 
personal estate, and shall not continue in their 
office above a year ; they are to account yearly 
at the Easter-sessions, or within ten days after, 
to their successors under penalties. There are 
treasurers of the county-courts. 

Tr6a4siirer’s Bemembrancer, he whose 
charge was to put the Lord Treasurer and the 
rest of the judges of the Exchequer in remem- 
brance of such things as were called on and 
dealt in for the sovereign’s behoof. There is 
still one in Scotland. 

Treasure-trove [^thesavrus inventus^ Lat.j, 
money or coin, gold, silver, plate, or bullion 
found hidden in the earth or other private 
place, the owner thereof being unknown or 
unfound, in which cases it belongs to the Crown. 
Bracton defines it, vetus depositio pecMnice. 

Concealing treasure-trove is punishable by 
fine or imprisonment. , 

Coroners ought to inquire of treasure-trove, 
being certified thereof. — 4 Edw, I. St. 2. See 
Sand, Just. 200. 

Treastuy, the place where treasure is depo- 
sited. — Cowel. 

Treasury-bench, the front seat on the right- 
hand of the Speaker of the House of Commons, 
upon which the members of the ministry who 
have seats in that house sit. 

Treating Act. The 17 & 18 Viet. c. 102, 
,s. 4, amended by 21 «& 22 Viet. c. 87, and 
continued by 25 & 20 Viet. c. 109, and 
amended ana continued by 26 & 27 Viet, 
c. 29, enacts that every candidate at an elec- 
tion, who shall corruptly by himself, or by or 
with any person, or by any other ways or 
means on his behalf, at any time, either before, 
during, or after any election, directly or in- 
directly give or provide, or cause to be given 
or provided, or ^diall be acces.sory to the giving 
or providing, or shall pay, wholly or in part, 
any expenses incurred for any meat, drink, 
entertainment, or ^provision, to or for any 
person, in order to be elected, or for being 
elected, or fo# the purpose of corruptly iif- 
fluencing such j)erson, or any other person, to 
give or refrain frona giving his vote at such 
election, or on account of such person having 
voted or refrained from voting, or being about 
to vote or refrain from voting at such election, 
shall be deemed guilty of the offence of treat- 
ing, and shall forfeit the sum of fifty pounds to 
any person who shall sue for the same, with 
full costs of suit. And every voter who shaill 
corruptly accept or take any such meat, drink, 
entertainment, or provision, shall be incapable 
of voting at such election, and his vote,"^ if 
given, shall be utterly void, and of none efifect. 
As to the origin of treating at elections, see 3 
Hall. Const. Hist. c. xxi., p. 302, n. g. 

Treaty, negotiation, act of treating, a com- 
pact between nations. 


It is the sovereign’s* prerogative to make 
treaties, leagues, and alliances with foreign 
states and princes. 

Treble costs. See Double or treble costs. 
Treble damages. See Double or treble 

DAMAGES. 

Trebucket, a tumbrel, castigatory, or cuck- 
ing-stool. See Castigatory. 

Treet j^. triticum, Lat.j, fine wheat.— -51 
Hen. III. 

Tremagitim, Tremesium, Terznisiiun, the 

season or time of sowing summer-corn, being 
about March, the third month, to which the 
word may allude. 

Tremellum, a granary. 

Tresayle, an abolished writ sued on ouster 
by abatement, on the death of the grandfather’s 
grandfather. 

Trespass ffr. transgressio, Lat.], any trans- 
gression of the law, less than treason, felony, 
or misprision of either. 

The action of tresptiss lies where a person 
claims damages for trespass committed against 
him. A trespass is an injury committed with 
violence, and this violence may be either 
actual or implied ; and the law will impljj^ 
violence, though none is actually used, where 
the injury is of a direct and immediate kind, 
and committed on the person or tangible and 
corporeal property of the plaintiff. Of actual 
violence, an as.sault and battery is an instance; 

implied, a peaceable but wrongful entry . 
upon the plaintiff’s lands. — Step. Plead. 16. 
As to trespass on the case, see Case. 

Trespass quare clausum fregit^ an entry on 
another’s land without lawful authority, for 
which injury an action will lie. — 2 Seltv. N. P. 
1295-1326. 

Trespsisser, one who commits a trespass. 

Trestomare, to turn or divert another way. 
Cowel. 

Tret. See Tare. 

Trethings [fr. trethu^ Welch, totax], taxes,, 
imposts. 

Treyts, taken out or withdrawn, as with- 
drawing or discharging a juror. 

Tria genera sunt executorum : — (1) A lege 
constitutvSy et idea dicitur legitimus : ut episco- 
pus. (2) A testatore constitutus^ et ideo dicitur 
testamentariuSyUt executor. (3) Ah episcopo con^ 
stitutuSf et ideo dicitur dativus ; ut administra- 
tor. — -Swinb. p. 4, 8. 3. — (There are three sorts 
of executors : — (1) Such a one as the law itself 
coijistitutes, and therefore called legitimate, viz. 
a bishop. (2) Such a one as is appointed by 
the testator, and thence called testamentary, viz. 
an^xecutor. (3) Such a one as the bishop 
appoints, called ihence dative, viz. an adminis- 
trator.) See Probate Coikst. 

Trial, the examination of a cause, civil or 
criminal, before a judge who has jurisdiction 
over it, according to the laws of the land. — 1 
Inst, 124. 
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Trial list, a catalogue of causes for trial. 

Tria sequuntur defamatorem famosum ; •pra- 
Vitatis incrementum : burses decrementwn : consci- 
entice detrimentum. — 5 Co. 126. — (Three things 
follow a noted defamer : the increase of crime ; 
the decrease of purse ; and the injuring of 
conscience.) 

Triatio ibt semper debet fieri^ ubi juratores 
meliorem possunt habere notitiam. — 7* Co. 1. — 
(Trial ought to be had always there wliere the 
jury can have the best knowledge.) 

Tribunal, the seat of a judge, a court of 
justice. 

Tribute, payment made in acknowledgment j 
subjection. 

Tricesima, an ancient custom in a borough 
in the county of Hereford, so called, because 
thirty burgesses paid Id. rent for their houses 
to the bishop, who was lord of the manor. — Lib. 
Nig. lleref. 

l^idingmote, the court held for a triding or 
trithing. 

Triennial Elections Act, 6 W. & M. c. 2, 
prolonged to seven years, by 1 Geo. I. st. 2, 
c. 38. 

Triens, a third part ; also dower. 

Trinepos, the male descendant in the 6th 
degree in direct line. — Civ. Law. 

Trinity House, a society at Deptford Strond, 
incorporated by Henry VIII. in 1515, for 
the promotion of commerce and navigation, 
by licensing and regulating pilots, and or-» 
dering and erectir^g beacons, light-houses, 
buoys, &c. 

The Trinity House is empowered, by 17 & 
18 Viet. c. 104, to appoint and license pilots for 
the following limits : — (1) ‘ The London Dis- 
trict,’ comprising the waters of the Thames and 
Medway, as high as London Bridge and Roches- 
ter Bridge resjjectively, and also the seas and 
channels leading thereto or therefrom, as far as 
Oxlbrdness to the north, and Dungeness to the 
south ; so, nevertheless, that no pilot shall be 
hereafter licensed to conduct ships both above 
and below Gravesend. (2) ‘ The English 
Channel District,’ comprising the seas between 
Dungeness and the Isle of Wight. (3) ‘ The 
Trinity House Outports Districts,’ comprising 


which are wholly laden with stone, the produce 
of those islands. (5) Ships navigating within the 
limits of the ports to which they belong. (6) 
Ships passing through the limits of any pilotage 
district on their voyages between two places, both 
situate out of such limits, and not being bound 
to any place within such limits nor anchoring 
therein (ss. 369-388). 

Trinity Term, an issuable term, beginning 
on the 22hd May, and ending on the 12th of 

June. SeeEASTEi^ERjf Wheat. CW.Pr. 241. 

Trinobantes, Trinonantes, or Trinovantes, 
inhabitants of Britain, situated next to the 
Cantii northward, who occupied, according to 
Camden and Baxter, that country, which now 
composes the counties of Essex and MiddleseX|v 
and some part of Surrey. But if Ptolemy be 
not mistaken, their territories were not so ex- 
tensive in his time, as London did not then 
belong to them. The name seems to be derived 
from the throe following British words ; — Triy 
nowy hardy ,i- e. inhabitants of the new city 
(London). — Encyc. Lond. 

Trinoda necessitas. Under this denomination 
are comprised three distinct imposts, to which 
all landed possessions, not excepting those of 
the church, wore subject, viz. : — 

(1) Bryge-bot, for keeping the bridges and 
high roads in repair. — {Pontis constructio.) 

(2) Burg-b6t, for keeping the burgs or for- 
tresses in an efficient state of defence {Areis 

coiutructio.) 

(3) Fyrd, or contribution for maintaining 

the military and naval force of the kingdom. 

Anc. Inst. Eng. 

Triors, Trionrs, or Triers, such as are chosen 
by the couil; to examine whether a challenge 
made to the panel of jurors, or to any of them, 
be just or not. 

Tripartite, divided into three parts, having 
three correspondent copies ; a deed to which 
there are three distinct parties. 

^ Triplicatio, a rebutter. 

Tristis, a forest immunity. — Manta, p. 1, 86. 
Tritavia, a great-grandmother’s great grand- 
motlier ; the female ascendant in the 6th de- 
gree. — Civ. Law. 

Tritavus,'a great-grandfather’s great-grand- 


any pilotage- district for the appointment of father; the male ascendant in the 6th degree, 
pilots, within which no particular provision is ” * ’ 
made by Act of Parliament or charter. And, 
in general, the employment of pilots, in the first 
and third of these districts, is compulsory. But 
the following shipi^ when not carrying passen-f 
gers, shall be exempted from compulsory pilot- 
age in the London District, and the Trinity 


Ibid.^ 

Trithing, the third-part of a shire or pro- 
vince ; a riding. 

Trithing-reeve, a governor of a trithing. 
Triumyir, a trithing man or constable of 
three hundred. 

Triverbial days [dies fastiy Lat.], judici^ 


House Outports Districts. (1) Ships employed^ days, yrhen the courts are open for businea^. 


in the coasting trade of the United Kingdom. 

(2) Ships of no more than sixty tons bu^en. 

(3) Ships trading to Boulogi^e, or to any place 
in Europe north of Boulogne. (4) Ships from 
Guernsey, Jersey, Alderney, ^rk, or Man, 


Tronage, a customary duty, or toll ffir w| 
ingwool. 

Tronator, a weigher of wool. 

Trophy money, money formerly collected 
and raised in London, and the s^er^ counties 


3 N 
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of England, towards providing harness, and 
maintenance for the militia, &c. 

Trover [fr. trouver^ Fr., to find], a special 
action upon the case, which may be maintained 
by any person who has either an absolute or 
special property in goods, for recovering the 
value of such goods, against another, who hav- 
ing or being supposed to have obtained pos- 
session of such goods by lawful means, has 
wrongfully converted them to his own use. In 
order to maintain an action of trover, it is ne- 
cessary that it should appeaf : (1) That the 
plaintiff had either an absolute or special pro- 
perty in the goods, which are the subject of the 
action, (2) That the plaintiff nad the right 
pf possession in the goods. (3) That the 
goods are the subject-matter of the action. (4) 
That the defendant has been guilty of a wrong- 
ful conversion. 

Troy weight [^pondus Trojce^ Lat.], a weight 
of twelve ounces to the pound, haying its name 
from Troyes, a city in Aube, France. 

Truce, a league or cessation of dims. 

Truchman, an interpreter. 

Truck system, the payment of wages in 
goods instead of money. The plan has been for 
masters to establish warehouses or shops, and 
the workmen in their employ have either 
had their wages accounted for to them by sup- 
plies of goods from such depots, without receiv- 
ing any money, or they have had the money 
given them with an express understanding that 
they were to resort to the warehouses or shbps 
of their masters for the articles of which they 
stood in need. This system was abolished by 1 
& 2 Wm. IV. cc. 36, 37. See Archer v. James^ 
31, L, J. (Q. B,) 153. 

True bill [hilla vera^ Lat.], the endorsement 
which the grand jury makes upon a bill of in- 
dictment when, having heard the evidence, they 
are satisfied of the truth of the accusation. 

Trustee, one entrusted with property for the 
benefit of a cestui que trust, which see. 

Any trustee, executor, or administrator shali 
be at liberty, without the institution of a suit, 
to apply by petition to any judge of the High 
Court of Chancery, or by summons upon a 
written statement to any such ju<3ge at cham- 
bers, for the opinion, advice, or direction, of 
such judge on any question respecting the ma- 
nagement or administration of the trust property 
or the assets of any testator or intestate, such 
application to be served upon, or the hearing 
thereof to be attended by, all persons interested 
in such application, or such of them as the said 
judge sh^ think expedient; and the trustee, 
executor, or administrator acting upon the opi- 
nion, advice, or direction given by the said 
judge shall be deemed as far as regards his own 
responsibility, to have discharged his duty as 
such tiuBtee, executor, or administrator in the 
Bubject-raailer pf the said application ; provided 


nevertheless that this Act shall not extend to 
indemnify any trustee, executor, or administra- 
tor in respect of any act done in accordance with 
such opinion, advice, or direction, as aforesaid, 
if such trustee, executor, or administrator shall 
have been guilty of any fraud or wilful conceal- 
ment or misrepresentation in obtaining such 
opinion, advice, or direction ; and the costs of 
such application as aforesaid shall be in the 
discretion of the judge to whom the said 
application shall be made. — 22 & 23 VicU 
c. 35, 8. 30; and 23 & 24 Viet. c. 38, s. 9. 

Trustee Acts, for the appointment of new 
trustees, 13 & 14 Viet. c. 60; 15 & 16 Viet, 
c. 55 ; 1*8 & 19 Viet. c. 91, s. 10; and 19 & 20 
Viet. c. 120, ss. 17, 36. As to gratuitous 
trastecs in Scotland, see 24 & 25 VicU c. 84 ; 
26 & 27 VicU c. 115. 

Trustee Belief Acts, 10 & 11 Viet. c. 96; 
and 12 & 13 Viet. c. 74. 

Trustees, fraudulent, Punishnent of. By 
24 & 25 Viet, c, 96, a. 80, it is enacted, that 
‘ Whosoever, being a trustee of any property 
for the use or benefit, either wholly or par- 
tially for some other person, or for any public 
or charitable purpose, shall, with intent to de- 
fraud, convert or appropriate the same or any 
part thereof to or for his own use or benefit, 
or the use or benefit of any person other than 
such person as aforesaid, or for any purpose 
other than such public or charitable puiposeas 
^ aforesaid, or otherwise dispose of or destroy 
such property or any part thereof, shall bo 
guilty of a misdemeanor, and being convicted 
thereof shall be liable, at the discretion of the 
court, to any of the punishments which the 
court may award as hereinbefore last men- 
tioned, i. e. penal servitude for any term not 
more than seven nor less than three years ; or 
imprisonment lor not more than two years, with 
or without hard labor, and with or without 
solitary confinement. Provided that no pro- 
ceeding or prosecution for any offence in- 
cluded in this section shall be commenced 
without the sanction of Her Majesty’s Attorney- 
General, or in case that office be vacant, of Her 
Majesty’s Solicitor-General ; provided also that 
where any civil proceeding shall have been 
taken against any person to whom the provi- 
sions of this section may apply, no person who 
shall have taken such civil proceeding shall 
commence any prosecution under this section 
without the sanction of the court or judge be- 
fore whom such civil proceedings sliall have 
been had or shall be pending.’ 

Truster, the creator of a trust. 

^ Trusts. A trust is simply a confidence, re- 
posed eitheT expressly or impliedly in a person, 
(hence called the trustee), for the benefit of 
another (hence called the cestui que trust, or be- 
neficiary), not, however, issuing out of real or 
personal property, but as a collateral incident 
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accompanying it, annexed in privity to (i. e. 
commensurate with) the interest in such pro- 
perty, and also to the person touching such in- 
terest, for the accomplishment of which confi- 
dence, the cestui que trust or beneficiary has his 
remedy in equity only ; the trustee himself 
likewise being aided and protected in the 
proper performance of his trust, when he 
seeks the court’s direction as to ifS manage- 
ment. ^ 

Every kind of property in which a legal in- 
terest may be given, whatever may be its quan- 
tity or quality, if it will yield a profit, may be 
impressed with a trust, wliicli equity will carry 
out without regard to form, provided ifs purpose 
do not contravene the policy of the law, or 
the principles governing the rights of pro- 
perty ; for qui hcerct in literd hceret in cortice. 

Trusts may be classed thus : — 

(I.) Express, divided into — 

(tt) Trusts executed, perfect, complete, or 
constituted. 

(6) Trusts executory, imperfect, incomplete, 
or directory. 

(II.) Arising by operation of law, divided 
into — 

(а) Constructive. 

(б) Resulting. 

(c) Implied. 

Trusts arc also divisible into (1) permanent, 
when there is a continuing duty to be performed 
for the benefit of several persons in succession, 
and (2) temporary, when there is one particular 
duty only to perform. Again, trusts may be 
general, where a trustee’s duty is passive ; and 
special, where it is active. 

A trust, being in contempLation of equity, 
the substantial ownership of property, its legal 
.possessor can create a trust in relation thereto, 
co-extensive with his ability to dispose of it at 
law. 

The Statute of Frauds, 29 Car. II. c. 3, s. 7, 
requires that * aU declarations or creations of 
trusts or confidences of any lands, tehements, or 
liereditaments shall be manifested and proved 
by some writing, signed by the party who is 
by law enabled to declare such trust, or by his 
last wilHn writing, or else they shall be utterly 
void and of none effect.’ This provision does 
not include declarations^of trusts aflecting 
chattels personal, which may be created by 
parol, provided they are to take effect during 
the life of their creator. 

Since it is not necessary that a trust be de- 
clared in writing, but only so manifested and 
proved, no form is requisite either as regards 
the nature of the instrument or the language, 
the statute will be satisfied if the trust can be 
established by any subsequent acknowledgment 
of the trustee, however informally or indirectly 
made, as by a letter under his hand, by his 
answer to a bill in Chancery, or by a recital in 
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a deed, provided it relate to the subject-matter, 
and the precise nature and object of the trust 
can be ascertained. A trust cannot be engrafted 
upon a will unless by a testamentary or oodicil- 
lary paper executed with the statutory forma- 
lities, but if a devise or bequest of the legal 
estate be accompanied with axxymalajides in the 
devisee or legatee, as if thcare be an express or 
implied imdertaking to execute the intent of 
making a provision for third persons, ^e court 
will certainly establish such ai trust. 

A trust may be declared ekher directly or 
indirectly : — 

To create a trust by a direct or formal decla- 
ration, a person need only make his meaning 
clear as to the interest he intends tagive, wit%r 
out regarding the technical terms of the common 
law’- in the limitation of legal estates. An equi- 
tjible foe may be granted without the word 
‘ heirs,’ and an equitable entail without the 
words ‘ heins of the body ; ’ but, though tech- 
nical terms be not absolutely necessary, yet no 
rule is better established than that where tech- 
nical terms are employed, they shall be taken 
in their legal and special sense. A distinction, 
however, must be drawn between trusts exe- 
cuted and trusts executory. 

A constructive trust is properly a trust de- 
clared by a person indirectly, and construed 
by the court in favor of the intention. Thus 
when property is given absolutely to any 
person, and he is recommended, or entreated, 
or wished, by the donor having power to com- 
mand, to dispose of such property in favor of 
another, the recommendation,, entreaty, or wish 
creates a trust, provided the words are so used 
tliat, upon the whole, they ot^ht to bfe con- 
strued as imperative ; and also provided that 
the subject of the recommendation or wish, as 
well as the objects or .persons intended to have 
the benefit of such recommendation or wish, be 
certain and definite. There is not any incli- 
nation to extend the rule of construction, which 
gives an imperative effect to precatory or re- 
commendatory words. 

"Where, from the different parts of the instru- 
ment, it appears that the words are expressive 
of a mere^ expectation or wish, no trust will 
arise ; as where the words are, tliat the donee 
will be kind to, or remember ceiiain objects or 
classes, or the like ; or where the donor uses 
such expressions as trusting to the justice of his 
successors, and it is to be collected that it is 
their own sense of justice on which he reHes. 
When the testator reconunends, but adds t^t 
he does not absolutely enjoin, it is clear that 
the expressions are to be taken as precatory 
only and not imperative. If it app^ the 
context that the first taker was to 

have a discretionary power to withdraw the 
whole or any part of the subject firoiu the object 
of the wish or request, or if there are any words 
2 
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by which it is expressed or from which it can 
be implied that the first taker may apply any 
part of the subject to his own use, it will not 
be held that a trust is created. 

If a testator in one part of his will give pro- 
perly unfettered, the legatee is not generally 
bound to comply with a subsequent recommen- 
dation. So, where a father devised an estate 
to his daughter, as a reward for her affectionate, 
unwearied, and unexampled attention to him, 
superadded words of recommendation were held 
not to create a tru.st. 

In recommendatory trusts, if the words for 
any reason do not amount to a trust, or the in- 
tended trust fail in the whole or in part, the 
absolute interest remains in the donee ; or if 
the trust established do not exhaust the pro- 
perty given, the donee retains, in virtue of the 
gift, so much of the property as is not affected 
with the trust ; but if property be given to a 
person as trustee only, if no trust*be declared, 
or the trust declared or purportiiig to be de- 
clared, should fail, then there is a resulting 
trust for the donor or those claiming under him, 
and the donee can claim nothing beneficially, 
nothing being given to him but as trustee. 

Any person may be appointed a trustee, ex- 
cept an alien (who can, however, be a trustee as 
to personal estate) and a criminal attainted. A 
corporation may be constituted a trustee of 
personalty and also erf realty upon charitable 
trusts ; but not upon private trusts, by reason 
of the statutes of mortmain. Equity will, how- 
ever, supply a trustee where realty is so devised 
to a corporation. It is never advisable to select 
9 married woman to be a trustee, on account 
of her inability to join in the requisite assur- 
ances without her husband’s concurrence ; nor 
should an infant be appointed a trustee, on 
account of his legal disability. If a trust involve 
the receipt and custody of money, the safeguard 
of at least two trustees ought rarely to be dis- 
pensed with. 

In order to vest the legal estate of a ample 
trust in a trustee, it should be conveyed or de- 
vised * to the trustee and his heirs to the use 
of the trustee and his heirs,’ or * unto and to 
the use of the trustee and his Hfeirs,’ then 
superadding the trusts, fihould, however, the 
trusts be special, imposing an agency upon the 
trustee, then by a limitation to A. and his heirs, 
upon trust to pay the rents or to permit and 
suffer a person to receive and take the net rents 
and profits, or to convey the estate ; or if any 
control is to be exercised, or duty to be per- 
formed, as upon trust to apply the rents to a 
person’s maintenance, or in making repairs,£>r to 
hold for the separate use of a feme covert^ or to 
permit a feme covert to receive the profits for her 
separate use, o^r to preserve contingent remain- 
ders, and % fortiori to raise a sum of money, 
or to diipose of by sale, the operation of the 


statute of uses is effectually excluded, and the 
trustee takes the legal estate. But'if the trust 
is simply to ‘ permit and suffer A. to receive 
the rents,’ or the legal estate be limited to the 
trustees charged with debts, and subject thereto 
in trust for A., and no direction is given to the 
trustees personally to pay the debts, then as the 
trustees have no agency assigned to them, but 
merely stand seised in trust, the statute of uses 
will opefkte, and execute the possession in A. 

Any person who can purchase and hold a 
legal estate may become a beneficiary of the 
equitable interest in property. 

A tru|t will be enforced wherever there is a 
valuable consideration ; but, if if be merely 
voluntary, the equitable interest will not be en- 
forced, unless an actual trust be created, and 
no act remains to be done to complete the title 
of the trustees, for then a consideration is not 
essential. An agreement founded on a meri- 
torious consideration (i. e. a secondary valuable 
c(msideration, as in favor of a wife or children), 
will not be executed as against the settlor him- 
self, but as between p.artie8 claiming under the 
settlor, if the court can act in favor of the meri- 
torious consideration without inflicting a hard- 
ship on persons peculiarly entitled to protection, 
the voluntary agreement will in such a case be 
specifically executed. 

The rule is to carry into effect the object pro- 
posed by the trust, unless it is in contravention 
cf the public policy of the law ; as, for instance, 
seeking to create a perpetuity, or accumu- 
lating anntial income beyond the statutory 
limits. 

Tub, 60 lbs. of tea. 

Tub-man, a barrister who has a pre-audienco 
in the Exchequer, and also a particular place in 
court. 

Tumbrell, a castigatory, or dung-cart. 
Tumultuous petitioning. By 18 Car. 11. 
st. 1, c. 5, it is enacted, that not more than 
twenty names shall be signed to any petition 
to the Cro'^, or either house of parliament, for 
any alteration of matters established by law in 
Church or State : unless the contents thereof 
be previously approved, in the country by three 
justices, or the majority of the granct jury at 
the assizes or quarter-sessions ; and in London 
by the lord mayo^ aldermen, and common 
council ; and that no petition shall be delivered 
by a company of more than ten persons, on 
pain, in either case, of incurring a pettalty not 
eiiceeding lOOA and three months’ imprisonment. 
See 57 Geo, III. c. 19, s. 28 ; 4 Step. Com, 335. 

Tun, four hogsheads. 

( Tuncaw, Tunkha, an assistant of the reve- 
nue for personal support or other purposes. — 
Indian. ** 

Tungreve, a town-reeve or bailiff. 

Turbary Xfr‘ turhua^ or turha^ obs. Lat., turf, 
or Saxon, meaning either the right of taking 
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turf, or the ground whence it is taken], the 
lib^ty of digging turf. 

xuni, or Toum, the great court-lect of the 
county, as the old county-court was the court- 
baron ; of this the sheriff is judge, and the 
court is incident to his office ; wherefore it is 
called the sheriff’s toum ; and it had its name 
originally from the sheriff’s making a turn of 
circuit about his shire, and holding this court in 
each respective hundred. — 2 Han^. £. C. c. x. 

Turned to a right, where a person’s pos- 
session of property cannot be restored by entry, 
but can only be recovered by action, it is said 
to be turned to a right. 

. Turner’s (Sir George) Act, 13 6^ 14 Viet, 
c. 35. See 23 & 24 Viet. c. 38, ss. 12 & 14. 

Turnkey, a gaoler. 

Turnpike-roads, ways maintained out of 
-tolls paid by passengers. These do not gene- 
rally fall within the operation of the Highway 
Act, 5 & 6 Wm. IV. c. 50, but are regulated, 
primarily, by the local Acts relative to each par- 
ticular road, which, though temporary, are re- 
newed by the legislature from time to time as 
they are about to expire; and, in the next 
place, by statutes of a general description, ap- 
j)licable (with very few exceptions) to all turn- 
pike-roads, that is, all roads maintained by 
tolls, and placed under the management of 
trustees or commissioners for a limited period 
of time. — Northam Bridge and Hoad Company^ 
V. London and Southampton Railway Company^ 
C M. & W. 428. The general Turnpike Acts 
are 3 Geo. IV. c. 126 ; 4 Geo. IV. c. 95 ; 7 & 
8 Geo. IV. c. 24 ; 9 Geo. IV. c. 77, s. 19; 1 
& 2 Wm. IV. c. 25 ; 2 & 3 Wm. IV. c. 124 ; 

3 & 4 Wm. IV. c. 80 ; 4 & 5 Wm. IV. c. 81 ; 

4 & 5 Viet. cc. 33, 51. And as to South 

Wales, 7 & 8 Viet. c. 91 ; 8 & 9 Viet. c. 61 ; 

and 10 & 11 Viet. c. 72. The 3 & 4 Viet, 

c. 33, s. 81 ; 12 & 13 Viet. c. 87 ; 13 & 14 
Viet. c. 79 ; 17 & 18 Viet. c. 58, provide for 
mortgages of turapike-tolls ; and 14 & 15 Viet, 
c. 38 ; 15 & 16 Viet. c. 33 ; 17 & 18 Viet, 
c. 51 ; 18 & 19 Viet. c. 102 ; 19 & 20 Viet, 
c. 12; 20 «& 21 Viet. c. 9; 21 & 22 Viet. 

C. 80 ; 22 & 23 Viet. c. 33 ; and 23 & 24 Viet, 
c. 70, provide for relief of insolvent turnpike- 
trusts. And see 21 & 22 Viet. c. 63 ; 22 & 

23 Viet. c. 51 ; 23 & 24 Viet. c. 83 ; 25 & 

26 Viet. cc. 56, 72 ; and 26 & 27 *Vict. cc. 78, 
94, 98. 

Turpis causa, a base or vile consideration 
on which no action can be founded. ^ 

Turpie eat pars quae non convenit cum suo 
toto. — Ploio, 161.— (That part is bad which 
accords not with its whole.) ^ 

Tuta eat custodia quee sihimet creditur.-^Hoh. 
340. — (That guardianship is secure which is 
entrusted to itself alone.) 

^telage, guardianship; state of being under 
a guardian.— iSand. Just, 136. 


Tutiua erratur €x parte' mitiore . — ^^8 /nst ,2Sip. 
(It is safer to err on the gentler side.) 

Tutiua semper eat errare acquitando quam in 
puniendoy ex parte misericordim quam ex parte 
juatitice. — H. H. P, C. 290.— (It is always safer 
to err in acquitting than in punishing : on the 
side of mercy than of strict justice.) 

Tutorship, the office and power of a tutor. 

Tutor, a guardian; a protector; an in- 
structor. 

Tutrix, a female tutor. 

Twanight ghste, a guest at an inn a second 
night. 

Twelfhindi, the highest rank of men in the 
Saxon government, who were valued at 1,200s. 
If any injury were done to such persot^, 
satisfaction was to be made according to th& 
worth. 

Twelvemonth (sing.), a year; but twelve 
months (plur.) are computed according to 
twenty-eight days for each month. — 6 Rep. 62. 

Twyhindi, the lower order of Saxons, valued 
at 200.?. inthe scale of pecuniary mulcts indicted 
for crimes. 

Tyburn ticket, a certidcate given to the 
prosecutor of a felon to conviction. 

Tyhslan, an accusation, impeachment, or 
charge. 

Tylwith, a tribe, house, or family. 

T^annioide, the slaughter of a tyrant. 

Tythe, tithe, or tenth, part. 

Taking, a company of ten ; a district ; a 
tenth part. See Tithing. 

Tzar, Tzarina, the Emperor and Empress of 
Bussia. See Czab. 

F. 

Uberrima fides [Lat.] (moat abundant 
faith). 

Ubi aliquid impeditur propter unum^ eo re~ 
motOj tollitur impedimentum. — 5 Co. 77.— 
(Where anything is impeded by some one par- 
ticular cause, that cause being removed, the 
impediment is taken away.) 

Ubication, or Ubiety [fr. ubi^ Lat., where], 
local position. — Encyc. Loud. 

Ubi ceaaat remedium ordinarium^ ibi decurri- 
tur ad extraordinarium. — 4 Go. 93. — (Where a 
common remedy ceases, there recourse is had 
to an extraordinary one.) 

Ubi culpa eatf ibi poena aubeaae debet . — 

Cent. 325. — (Where there is culpability, there 
punishment ought to ibllow.) 

Ubicunque eat injuria, ibi damnum aequitu^J^ 
10 Co, 116. — (Where there is an injury, fere 
a Idlss follows.) 

Ubi damna dantur, victua victori m ti^enaia 
condemnari debet.-— Inat. 289.— (WhOTe da- 
mages are given, the losing party should be con- 
demned in costs to the victor.) 
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Ubi eadem ratio, ibi eadem lex ; et de similibus 
idem est judicmm.^7 Co. 18. — (Where the 
same reason exists, tliere the same law prevails; 
and of things similar, the judgment is similar.) 

Ubi factum nullum, ibi sortia nulla. — 4 Co, 
45."«— (Where there is no deed, thei'e can be no 
consequences.) 

Ubi jus, ibi remedium.-^Co. Litt. 197 6.— — 
(Where there is a right there is a remedy.) 

Ubi lex aliquem- cogit ostendere causam, 
necesse est quod causa sit justa et legttinia. — 2 
Inst. 2G9. — (Where the law compels a man to 
show cause, it is incumbent that the cause be 
just and legal.) 

Ubi lex est specialis, et ratio ejus generalis, 
generaliteraccipiendaest. — 2 Inst. 48. — (Where 
the law is special, and the reason of it general, 
it ought to be taken as being general.) 

Ubi lex non distinguit, nec nos distinguere de- 
hemus. — 7 Co. 5. — (Where the law makes no 
distinction, we ought not to make any.) 

Ubi major pars est, ibi totum. — Moor. 578. — 
(Where the greater part is, there the* whole is.) 

Ubi non est annua renovatio, ibi decimee non 
dehent solvi. — (Where there is no annual reno- 
vation, there tithes should not be piid.) 

Ubi non est cogendi auctoritas, ibi non est pa- 
rendi necessitas. — Dav. 69. — (Where there is 
no authority to compel, there is no necessity to 
obey.) 

libi non est directa lex, standum est arbitrio 
judicis, vel procedendutn ad similia. — Ellesm, 
Postn. 41. — (Where there is no direct law, the 
opinion of the judge is to be taken, or refer- 
ences to be made to similar cases.) 

Ubi non est lex, ibi non est transgressio, quoad 
mundum. — 4 Co. 16. — (Where there is no law 
there is no transgression, as far as relates to 
society.) 

Ubi non est principalis non potest esse accesso- 
rius. — 4 Co. 43. — ( Where there is no principal 
there cannot be an accessary.) 

Ubi nullum matrimonium, ibi nulla dos.-—Co. 
Litt. 82.— (Where there is no marriage there 
is no dower.) 

Ubi quid generaliter conceditur, inest hcec ^x- 
ceptio, si non aUquid sit contra jus fasque,^10 
Co. 78. — (Where thing is conceded generally 
this exception arises, that there shall be nothing 
contrary to law and right.) 

Ubi quis delinquit, ibi punietur. — 6 Co. 47. — 
(A person shall he puni^ed where he commits 
an offence.) 

Ubiquity, omnipresence ; being present 
everywhere at the same moment. 

ddal, allodial, which see. 

TTkaas, or Ukase, a Bussian law or ordi- 
nance. " 

Tillage £fr. uligo, Lat., oozinessj, the quan- 
tity of fluid which a cask wants of being full, 
in consequence of the oozing of the liquor, — 
Malwte. 


TUxiage, alnagc, which see. 

Ulna ferrea, the standard ell of iron, j||ept 
in the Exchequer for the rule of measure. — 
Mon. Angl. ii. 383. 

Ultimatum, or Ultimation, the last ofler; 
concession or condition. 

Ultima voluntas testatoris est perimplenda 
secundum veram intentionem suam. — Co, Litt. 
822. — (The last will of a testator is to be ful- 
filled according to his tme intention.) 

Ultima voluntas esset libera. — (A last will 
should be free.) 

Ultimum supplioium, the last or extreme 
punishment ; death. 

UltimilS heeres, the last or remote heir; 
this is the sovereign who succeeds, failing all 
relations. 

Ultra posse non est esse : et vice versd . — 
Wing. Max. — (What is beyond possibility can- 
not exist : and so contrariwise.) 

Ultra vires [Lat.] {beyond their powers), 
said of a company when exceeding the autho- 
rity imparted to it by Act of Parliament. 

Umpirage, friendly decision of a controversy ; 
arbitration. 

Umpire [fr. imperator or impar, odd, Lat.]. 
A submission to arbitration usually provides, 
that in ease of arbitrators not agreeing in an 
award, the matters should be decided by a 
third person, who is called an umpire. The 
submiasion eitlier provides that the arbitrators 
^lall appoint the umpire, or he is named therein. 
This appointment should always be matle a 
condition precedent to the proceeding at all in 
the reference. The appointment of an umpire 
must be the act of the will and concurring 
j udgment of both the arbitrators. The umpire’s 
authority commences when arbitrators are un- 
able to agree, but if there be a time limited for 
the award, his authority absolutely commences 
from such time. The umpire, when called 
upon to act, is generally invested with the same 
po Wei’S as the arbitrators, and bound by the 
same rules, and has to perform the same 
duties. 

Unalienable, a thing which cannot be sold. 

Una persona vix potest supplere vices duarum. 
7 Co. 118. — (One person can scarcely supply 
the places of two.) 

Una voce [Lat.] {with one voice, i. e. unani- 
mously). 

Unceasesatb [ii^* ceas. Sax., prosecution, un, 
without, and atn, oath], an oath by relations 
nqt to avenge a relation’s death. — Blo^mt. 

Unclaimed dividends in the public funds, 
see 56 Oeo. III. c. 60 ; and 8 & 9 Viet. c. 62. 
A^ to Ireland, 23 & 24 Viet. c. 71. 

Uncle and Nephew. A nej^hew, the son of a 
deceased elder brother, is preferred in the in- 
heritance to his uncle, a younger brother of 
the deceased. 

Uncore prist, the plea of a defendant in 
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nature of a plea in bar, where, being sued for 
a debt due on bond at a day j)a8t, to save the 
forfeiture of the bond, he says that he tendered 
the money at the day and place, and that there 
was none there to receive it, and that he is 
also still ready to pay the same. 

TTncuth [Sax.l, unknown. 

XTnde nihil haoet. See Dower. 

Under Chamberlains of the El^cheqner, 
two officers who cleaved the billies vft-itten by 
the clerk of the tallies, and read the sfime, that 
the clerk of the pell and comptrollers thereof 
might see their entries were true. They also 
made searches for records in the treasjury, 
and had the custody of Domescftiy-Book. 
Abolished. 

Under-lease, a grant by a lessee to another 
of a part of his whole interest under the 
original lease, reserving to himself a reversion ; 
it differs from an assignment, which conveys 
the lessee’s whole interest, and devolves upon 
the assignee the responsibility of the covenants 
in the original lease. 

Under-sheriff [sw^ vicecomes, Lat.], the shc- 
lilfs deputy. Sec Shehiff. 

Under-tenant, one who holds by un^r-liRse, 
from a lessee. 

Between the original lessor and an under- 
tenant there is neither privity of estate nor 
privity of contract, so that these parties cannot 
take advantage, the one against the other, of 
the covenants, either in law or in deed, whi<iJi 
exist between the original lessor and lessee.—— 
JVatk. Conv. 308. 

Under Treasurer of England [vice-thesau- 
rarius Anglia;, Lat.], he who transacted the 
business of the Lord High Treasurer. 

Under-writer, an insurer of ships, so called 
from his writing his name under the policy of 
insurance. 

Undress, minors or persons under age not 
capable of bearing arms. — Fleta, 1. 1, c. ix. 

Undue influence, any force, violence, or 
restraint, or the infliction o^ or threat to in- 
flict, any injury, or the practice of any intimi- 
dation, in order to induce any person to vote, 
or refrain from voting, or on account of his 
having "Sone so ; every person so offending is 
guilty of a misdemeanor, and forfeits the sum 
of 50/. ; and if any candidate for any county 
or borough shall be declared by any election 
committee guilty of this offence, he shall be 
incapable of sitting in parliament for such 
county or borough during the parliament then 
in existence. — 17 & 18 Viet. c. 102, ss. 5, 86 ; 
amended and continued by 21 & 22 Viet, c. 87, 
and 26 Viet, c. 29. * 

As to the undue influence which will invali- 
date a will, Mr. Justice Williams says ^ The 
sort of influence which will invalidate a will 
is thus described by Eyre, C. B., in Mountain 
V. Bennett^ 1 Coa?, 855. There is another 


ground which, though not so distinct as that of 
actual force, nor so easy to be proved, yet if it 
should be made out, would certainly destroy 
the will, that is if a dominion was acquired by 
any person over a mind of sufficient sanity to 
general purposes, and of sufficient soundness 
and discretion to regulate his affiurs tn general, 
yet if such a dominion or influence were ac- 
quired over him as to prevent the exercise of 
such discretion, it would be equally inconsistent 
with the idea of a disposing mind.* But the 
influence to vitiate an Act must amount to 
force and coercion, destroying free agency. It 
must not be the influence of affection and attachr 
ment ; it must not be the mere desire of Rati- 
fying the wishes of another, for that would btj, 
a very strong ground in support of a testli- 
menbiry act. Further, there must be proof 
that the act was obtained by this coercion ; by 
importunity which could not be resisted ; tliat 
it was done«merely for the sake of peace ; so 
that the motive was tantamount to force and 
fear. — 1 Williams on Exeeutors, p. 44. 

Unfitness of clerk. See Refusing to in- 
stitute A CLERK. 

Unfrid [Sax.], cue who has neither peace 
nor quiet. 

UnRld, an outlaw. 

Unioa taxatio, the obsolete language of a 
special award of venire, where, of several de- 
fendants, one pleads, and one lets judgment go 
by default, whereby the jury, who are to try 
and assess damages on the issue, are’ also to 
assess damages against the defendant suffering 
judgment by default. 

ITniformity, the Act of, 13 & 14 Car. 11. 
c. 4. See 9 & 10 Viet. c. 59, 

Uniformity of Process Act, 2 Wm. IV. c. 89. 

Unigeniture, the state of being the only 
begotten. 

Unilateral, one-sided . — Scotch term. 
Unilateral contract. When the party to 
whom an engagement is made makes no ex- 
press agreement on his part, the contract is 
called unilateral, even in cases where the law 
attaches certain obligations to his acceptance. 
A loan of money and a loan for use are of this 
kind. — Law. * 

Union-jack, the national flag of Great Bri- 
tain and Ireland, which combines the banner 
of St. Patrick with the crosses of St. George 
and St. Andrew. The word jack is most pro- 
bably derived from the surcoat, charged with a 
red cross, anciently used by the English 
soldiery. This appears to have been called a 
jacque, whence the word jacket, anciently 
written jacquit. Some, however, without a 
shadow of evidence, derive the word flfom 
Jacques, thb first alteration having beeh made 
in the reign of King James I. 

Union of beneflees. See 18 & 19 Vkt, 
c. 127, and 28 & 24 Viet. c. 142w 



um— UBB 


( 920 ) 


Uilioil) Clause of, a clause in an infeflment, 
whereby lands or tenements lying discontiguous 
are incorporated, so that one seisin may suffice 
for them all. — Scotch phrase. 

TTnion Assessment Committee Act, 18G2, 
25 & 26 Viet. c. 103. 

Union Belief Aid Act, 25 & 26 Viet. c. 110, 
continued by 26 & 27 Viet. cc. 4 & 91. 

Unions, Poor Law. See 4 & 5 Wm, IV. 
c. 76. 

Unitas personarum, the unity of persons, 
as that between husband and wife, or ancestor 
and heir. 

United States of America declared their 
independence on 4th July, 1766, and were ac- 
knowledged by England on the 3rd Sept. 
1783. 

Unity, a coincidence of qualities. 

Unity of possession, where one has a right 
to two estates, and holds them together in his 
own hands, as if a person take a lease of lands 
from another at a certain rent, ancf afterwards 
buys the fee-simple, this is an unity of posses- 
sion by which the lease is extingui.shed, because 
that he who had before the occupation only for 
his rent, is now become lord and owner of the 
land. — Temies de la Ley. See Joint-tenancy. 

Universal agent, one who is appointed to 
do all the acts which the principal can person- 
ally do, and which he may lawfully delegate 
the power to another to do. Such an universal 
agency may jx)tentially exist, but it must be of 
the rarest occurrence. And indeed it is 
difficult to conceive of the existence of such 
an agency practically, inasmuch as it would be 
to make such an agent the complete master, 
not merely dux facti but dominus rerimi, the 
complete disposer of all the rights and property 
of the principal. It is very certain that the 
law will not fi-om any general expressions, how- 
ever broad, infer the existence of any such 
universal agency ; but it will rather construe 
them as restrained to the principal business of 
the party, in respect to which it is presumed 
his intention to delegate the authority was 
principally directed. — Story's Agency^ 18. ^ 

Universal legacy, a testamentary disposi- 
tion by which the tqptator gives to one or more 
persons the whole of the property which he 
leaves at his decease. — Civ. Law. 

Universal partnership, a species of partner- 
ship, by which all the partners agree to put in 
common all their property, universorum bono^ 
rurrij not only what they then have, but also 
what they shall acquire. — Civ. Law. 

Universalia sunt notiora singularilus. — 2 
Pol. Pep. 294. — (Thin^ univer^ are better 
known than things particular.) • 

Universitas vel corporatio non dicitur aliquid 
facere nisi id sit collegialiter deliheratum., etiam 
si major pars id faciat. — Dav. 48. — (An uni- 
versity or corporation is not said to do any- 


thing unless it be deliberated upon collegiately, 
although the majority should do it.) 

Universities and College Estates’ Act, 

1858, 21 & 22 Viet. c. 44, extended by 23 
& 24 Viet. c. 59. 

University, a corporation forming one 
whole out of many individuals ; a school where 
all kinds of literature are taught. As to the 
corporaticbns of Oxford and Cambridge, see 22 
& 23 Vigt. c. 19 ; as to Oxford, see 17 & 18 
Viet. c. 81, and 23 Viet. c. 23 ; as to the 
Craven Scholarship at Oxford, see 23 & 24 
Viet. c. 91 (No. 2). 

University press, the public press of the 
University of Oxford. 

Unlage [Sax.], an unjust law. 

UnlavElnl assembly, any meeting of great 
numbers of people, with such circumstances of 
terror as cannot but endanger the public peace, 
and raise fears and jealousies among the sub- 
jects of the realm. — 4 Step. Com. 282, 334. 

Unliquidated damages, penalties or damages 
not ascertained. 

Unnatural offence, the infamous crime 
against nature. 

J^no absurdo dato, injinita sequuntur. — 1 
Co. *10311 — (One absurdity being allowed, an 
infinity follow.) 

Unsworn testimony. As to its admission, 
in certain cases in colonial, civil, and criminal 
proceedings, see 6 & 7 Viet. c. 22. 

Unthrift, a person of outrageous prodigality. 
Ummiquodque eodem modo quo coUigatum 
est dissolvitur ; quo constituitiir, destruitur. — 2 
Pol. Pep. 39. — (In the stimc maimer in which 
anything is bound it is loosened; in the same 
manner in which it is constituted it is des- 
troyed.) 

Unumquodque est id quod est principalius in 
ipso. — Hob. 123. — (That which is the principal 
part of a thing is the thing itself.) 

Unumquodque principiorum est sibimetipsi 
fides ; et, perspieua vera non sunt probanda . — 
Co. Liu. 11. — (Every principle is its own evi- 
dence, and plain truths are not to be proved.) 
Unques [Nor. Fr.] {yet). 

Unques prist. See Uncoke prist. 

Unsound mind. See Mental ALiEirATioif. 
Unwholesome provisions, the selling ofy an 
offence against public health. 51 Hen. III. 
st. 6 ; 12 Car. II. c. 25, s. 11; 1 W. & M. st. 

1, c. 39, s. 20; 3 Geo. IV. c. 106; 6 & 7 
Wm. IV. c. 37; 11 & 12 Viet. c. 107; and 
23 & 24 Viet. c. 84. 

Upper bench \bancus superior., Lat.], the 
style of the Queen’s Bench during the protec- 
torate of Cromwell. 

U. B. (initials of uti rogas, be it as you 
desire), a ballot, thus inscribed, by which the 
Romans voted in favor of a bill or candidate. — 
Tay. C. L. 191. See A. 

Urban servitudes, tenures in cities. 
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ITre, custom, practice, habit. 

XTsage, practice long continued. 

ITsanoe [Fr.], the time which it is the usage 
of the countries,' between which bills are 
drawn, to appoint for payment of them. Ac- 
cording to the language of merchants, ‘usance’ 
signifies a month. 

The length of the usance or time which it 
includes varies in dififerent Qountries from 
fourteen days to one, two, or eve^ three 
months after the date of the bill. Double or 
treble usance is double or treble the usual 
time, and half usance is half that time; when 
it is necessary to divide a month upon a half 
usance, tlie division, notwithstanding the differ- 
ence in the length of the month, contains 
fifteen days. It has been said that the court 
could take judicial notice of foreign usances, 
which vary, being longer in one place than 
another, and therefore certainly the duration 
must be averred and proved. 




1 

‘eSb S 

A usance between London and— 

s'! 

. 

Days 
er date 

•s c 
"1 


o * 


(O 

Si* 

a* 

Aleppo (sometimes ac- 

■ 



counted as treble usance) 

■ 



is . ... 

n 



Altona .... 
America (North) said to be 

y 

60 

i 

Amsterdam . 

I 



Antwerp 

Bahia (none) 

Barcelona 

Berlin .... 

1 

60 

14 

Bilboa .... 
Bordeaux 

2 

30 


Brabant 

n 



Brazil (none) 

Bremen 

y 



Bruges . 

Buenos Ayres (none) 

1 



Cadiz .... 

2 



Constantinople & Smyrna 
Diutzic 

Flanders 

Florence (sometimes ac- 

1 

31 

14 

! 

counted as treble usance) 


30 


France .... 
Frankfort on the Main . 


30 

14 

Geneva 

Genoa .... 

3 

80 

n 

Germany . 


30 


Gibraltar 

Hamburg 

1 


a 

mot. 

% 

Holland and Netherlands 

1 



Italy .... 

3 




A M«nc« between London and..* 

Cal. Month# 
after date 

S.I 

JO e 

8 i 

e Q 
1* 

Leghorn . . • 

3 



Leipsic . . . • 



14 

Lisbon .... 


60 


Lisle .... 

1 



Lucca . . (sometimes) 

3 



Madrid, |ind all Spain, ex- 




cept Cadiz 


60 


Malta .... 


30 


Middleburgh 

1 



Milan .... 

8 



Naples .... 

3 



Netherlands . 

1 



Oporto .... 


60 


Palermo 

3 



Paris .... 

1 



Petefsburgh (none) 




* Poi^ugal 


60 


Rio de Janeiro (none) 




Rome .... 

3 



Rotterdam . 

D 



. Rouen .... 

ty 



Seville . . . . 


60 


Smyrna 


31 


Spain .... 


60 


Sweden 



30 

Switzerland . • . 



30 

Trieste (same as Vienna) 




Venice. 

3 



Vienna. 



14 

"West Indies . 



31 

Zante .... 

3 



Zealand . . . 

B 



A usance between Amsterdam 

■ 



and Brabant, France, 

■ 



Flanders, and Holland, 

■ 



or Zealand 

a 



Frankfort, Nuremberg, 




Vienna, and other 




places in Germany, on 




, Hamburg, and Breslau, 




14 days after sight ; two 


■ 


usances, 28 days; and 


■ 


half usance, 7 da^s 


■ 


Italy, Spain, and Portugal 

2 



A usance between Amsterdam, 




Antwerp, Rotterdam, 




» and — 




Germany and Switzerland 



14 

Dantzic, Konigsberg, and 




Riga. 



80 

England and France 

1 



• Italy, Spain, and Portugal 

2 



Genoa (abolished by ^e 




code Napoleon) 
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A usance between London and — 

Cal. Months 
after date 

ue "tS 

ce 

Days after sight 
or acceptance 

A usance between Hamburgh, 




Altona, and — 




Germany 



14 

France and Holland 

h 



Italy, Spain, Portugal, 




Trieste, and Fiume» . 

2 



A usance between Leghom 




and — 




Holland, Sjiain, and Ham- 




burgh 

2 



Lisbon .... 

3 



Paris .... 

1 



A usance between Lisbon, 




Oporto, and — 




Spain .... 



15 

Holland, Germany 

2 

♦ 


Italy .... 

»3 



France .... 



60 

A usance between Palermo, 




and most other places, cx- 




cei)t London . 


• 

21 

A usance between Venice, 




Holland, and Hamburgh 

2 



Chitty on Billsy 255-257. 






Uses. The austere and unbending rules of 
our common law were, at a very early period of 
our history, found to be altogether unfit for 
those intricate arrangements of realty which 
family settlements, commercial speculations, 
and the multii^lied relationships amongst in- 
dividuiils in society required. The common 
law, in its pure but inflexible strictness, treated 
the actual possession of property, and the ab- 
stract right to it, as one and inseparable. In 
order to have ascertained the owner of a landed 
estate, the question was, * Who was in posses- 
sion of it?’ The person who satisfied this 
inquiry was to all intents and for all purposes 
the owner of the property. Nor was it difficult 
to find him out, since the possession of ‘his 
estate was confciTcd upon him by a formal and 
notorious ceremony, technictilly called livery of 
seisin, which was performed openly and in the 
presence of the people of the locality. Simple 
as this principle of law undoubtedly was, and 
convenient as the union of possession and j)ro- 
prietorship may appear, yet its simplicity was 
attended with hardsliip to the vasstd, and re- 
sulted in the tyranny and oppression of the 
pi oud baron and the martial lord. 

It soon became evident that the iron rules of 
the common law were unfit for an age in ‘any- 
wise advanced beyond barbarism, and guided 
by r’eawn. An inflexible tenure and a difficult 
alienation were stumbling blocks to the in- 
creasing transfer of property, the career of com- 
t 6 iij 0 CCf the untrammelled dominion of one’s 


own rights, and the complicated wants of an 
enterprising and refined people. As specula- 
tion expanded and the efforts of competitive 
industry multiplied, pressing emergencies and 
transitory difficulties sought accommodation 
and supply from landed property, and thence 
ingenuity was excited and experience sharpened 
to hit tmon a device which should set at 
nought the sternness of existing law and the 
hardship of rigid ceremony. 

A scheme was invented by the monastic 
jurists upon a model furnished to them by the 
civil law, which, by a nice adaptation, evaded, 
without overturning, the common law. Thus 
two metSiods of transferring realty began to co- 
exist in this country — the ancient common 
law system, and the monkish invention, which 
is denominated Uses. 

It is beyond the scope of the present inquiry 
to investigate the original cause of the intro- 
duction of Uses into this country, for whether 
they owe their origin to mystery, or were sug- 
gested under the influence of fraud and fear, 
they were furnished forth from the vast re- 
sources and recondite learning of the civil law, 
and rejoiced in the happy fortune of securing 
for their nurse and protector the ample in- 
fluence of the Court of Chancery, which 
enabled them, notwithstanding the robust op- 
position with which they were received by the 
partisans and advocates of the old but imprac- 
ticable institutions, to make a stand, to acquire 
strength, to become stable, then to be sjinctioned, 
and eventually legalised by senatorial provision. 

Thus a novel contrivance, which was at first 
but a trivial innovation, treated with contempt 
and indifference, has become, in its progress, a 
gigantic system, which having superseded the 
doctrines and practice of feudal law, is in fact 
the foundation of modern conveyancing. 

Before the Statute of Uses, a use was in its 
nature equitable, and it may be defined to have 
been a right in Chancery to the beneficial 
ownership of an estate, the possession of which 
was vested, through confidence, in another. The 
person enjoying the beneficial right was called 
the cestui que use, or he to whose use the land 
was conveyed, and the person in possession 
the feoffee to uses. Thus A. conveyed an 
estate to F. to his (A.’s) own use or to the use 
of C. ; F. was the feoffee to uses, and A. or C. 
as the case may be, the cestui que use. 

The use consisted of three jjarts : — (1) That 
the feoffee to uses should suffer the cestui que 
use to take the profits ; (2) that the feoffee to 
uses, upon the request of the cestui que use, or 
notice of his will, would convey the estate to 
the cestui que use or his heirs, or any other 
person by his directioil ; and, (3) that if the 
feoffee to uses had been deprived, and so the 
cestui que use disturbed, the feoffee to use.s 
would re-enter or bring an action to recontinue 
his possession. 
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The following were the requisites to be ob- 
served in raising uses 

(1) There should have been a person capable 
of standing seised to a use. 

(2) There should have been a person capable 
of receiving or taking the use. 

(3) There should liave been either a con- 
sideration to raise, or a declaration of, the use. 

(4) There should have been a Sufficient 
substance or hereditament out of which the 
use might have arisen. 

The properties of usqs were these : — 

(1) They were descendible according to the 
rules of the common law relating to the inhe- 
ritable estates of intestates; and thc^ special 
customs of gavelkind, borough-english, and 
copyholds, determined the particular descent 
of uses. This is an illustration of the well- 
known maxim, ^quitas sequitxir legem. 

(2) They were devisable even before the 
Stfitute of Wills, 32 Hen. VIII. c. 1. 

(3) They were transferable, although at 
law they were mere choses in action. 

(4) A cestui que use in possession of the 
land was deemed a tenant at will only, for he 
had neither jus in re, i. e. an estate, nor jus ad 
rfiwi, i, e. a demand, and therefore he could 
bring no action, having neither title nor legal 
esbite in the property. 

(5) Neither could a widow be endowed, nor 
could a husband have his curtesy of a use, 
because the cestui que use had no legal seisii^ 
of the land. 

(6) The cestui que use might have been im- 
panelled on a jury. — 2 ITen V. c. 3. 

(7) The feoffee to uses, being complete 
owner of the land at law, performed the leudal 
duties, had power to sell, brought actions, his 
widow became entitled to dower, and his estate 
w^as subjected to wardship, relief, and forfeiture 
for treason or felony. In fact, he was treated at 
common law as the absolute tenant of the fee. 

(8) A use, being but a creature of equity, 
could not have been taken in execution for the 
debts of the cestui que use ; for there was no 
process at common law but against legal estates. 

(9) A use, not being an object of tenure, 
was therefore exempt from the oppressive 
burdens of the feudal system. It was not 
forfeitable for treason or felony, because it was 
not held of any person. This was afterwards 
broken in upon by statute 12 Kic. II. c. 3. 

(10) A use was neither a chattel nor an 
hereditament ; it was not then assets either ftir 
the executor or the heir-at-law. 

There were two kinds of uses, viz.— • 

(1) Official or active ; 

(2) Permissive or passive. 

Uses were also distributable into 

(1) Express; 

(2) Constructive; and 

(3) Resulting. 


There appears to have been a distinction 
between a use and a trust, even before the 
Statute of Uses. The use was an equitable 
interest general and permanent in the land, but 
an equitable interest which was either special 
or transitory was strictly a trust. Let us give 
an illustration of the difference ; suppose a 
feoffment in fee, which transferred the posses- 
sion to the feoffee, in whom a confidence was 
placed to pay to some other person and his 
heirs the rents and profits, and to make such 
transfers as he* or they should direct, this 
confidence was clearly the use, commensurate 
with the legal estate ; the feoffee’s permanent 
fee being subject to the distribution of the 
profits, and the direction of the cestui que use 
and his heirs. A trust, however, did not divide 
the property into possession and use, for in 
such a case they were both transferred to the 
feoffee, in whom a confidence was placed that 
he would retoin both for some given purpose ; 
ex. gra. a feoftment made by A. to B. in trust or 
to the intenl to re-enfeoff A., or that B. should 
convey to a third person : the trusts or intents 
were not uses, for the feoffee was not to pay 
over the profits merely, but to dispose of the 
profits and also the possession. This was not 
deemed a use, but a special trust lawful, in 
contradistinction to the special trust unlawful, 
which was created for fraudulent purposes, as to 
defraud creditors, to defeat the Statute of Mort- 
main, and the like. 

If the two following statutes be compared, it 
will be manifest that Parliament did not con- 
sider the use and special trust to be the same : 
the 50 Edw. III. c. 6, subjected the special 
trust to an execution by a creditor of the cestui 
que trust; while the 19 Hen. VH c. 15, ex- 
tended, for the first time, the estate of .the 
cestui que use. 

It is, therefore, important clearly to distin- 
guish these three interests : — (1) The use, pro- 
perly so called (which we have tried to 
explain) ; (2) the special trust lawful ; and (3) 
the special trust unlawful. See Trusts. 

^Though these uses,’ remarks Lord C. B. 
Gilbert {Vsesy c. i., s. 8), ‘had a very 
equitable beginning, yet like all new models 
and general schemes of ordering property, it 
introduced a great many unforeseen incon- 
veniences, and siibverted in many instances 
the institution and policy of the common law. 

‘ First. Estates passed by way of use, from 
one to another, by bare words only, without 
any solemn ceremony or permanent record of 
the transaction, whereby a third person tihat 
had right knew not against whom to bring his 
action. 

* Secondly. Uses passing by will, the heirs 
were disinherited by the inadvertent words of 
dying persons. 

‘ Thirdly. Lords lost their wardships, reliefs. 
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marriages, and escheats: the trustees letting 
cestui que use continue the possession, whereby 
the real tenants that held the lands could not 
be discovered. 

* I'ourthly. The king lost the estates of aliens 
and criminals; for they made their friends 
trustees, who kept possession, and secretly 
gave them the profits so as the use was un- 
discovered. 

‘ Fifthly. Purchasers were insecure ; for the 
alienation of cestui que use in the possession 
was at common law a disseisifx, and 1 Ric. III. 
c. 1, gav<; him power to alien what he had ; 
yet the feoffees niay still enter to revest a 
remainder or contingent use, which were never 
published by any record or livery, whereby 
the purchaser could know of them. 

‘ Sixthly. The use was not subject to the 
payment of debts. • 

‘ Seventhly. Many lost their rights by per- 
jury in averment of secret uses, 

‘ Eighthly. Uses might be allowed in mort- 
main.’ 

These grievances led the way to the Statute 
of Uses. 

The Act 27 Hen. VIII. c. 10, which trans- 
ferred the equitable use into the legal estate 
by executing it in possession, is known by 
several names. It is usually called The Statute 
of Uses ; its title on the Parliament Roll is, ‘ An * 
Act concerning Uses and Wills,’ and in plead- 
ing, it is descriVjed as Statutum de usibus inpos^ 
sessionem transferendis. It is the Magna Charta 
of English conveyancing. 

It has been generally said that the object 
aimed at by the passing of this statute, which 
entirely revolutionised the system of the transfer 
of real property, was the total destruction of the 
use, by effecting an amalgamation of the legal 
and equitable interests ; but, however this might 
be, it is certain that such an object has been 
signally defeated by the creation of the modem 
trust, which sprang from the judicial interpre- 
tation by the common law judges of the meaning 
of this celebrated statute. 

There are six circumstances necessary to 1;he 
execution of uses under the statute, viz. - 

(1) A person saised to the use. ^ 

(2) A cestui que use in esse. 

(3) A use in esse in pos.session, reversion, or 
remainder. 

(4) Every species of realty, except copy- 
holds, whether corporeal or incorporeal, in 
jxossession, reversion, or remainder, may be 
conveyed to uses, but it must be in esse. 

(5) There must be a seisin in the grantee, 

or feoffee, to uses at the time of the execution 
of the use. ^ 

(Q) The use may be raised by a conveyance, 
operating either by transmutation or non- 
transmutation of possession. 

A classification of uses may be thus arranged : 


I. Present or executed, distributable into : 

(a) Those arising by act of parties, which 

are created either 

(1) By express declaration in a deed, 

(2) By presumed intention in a will, 

(3) By certain considerations. 

(i) Those arising by act of law, which are 
either 

(1)* Resulting, 

(2^ Implied. 

II. Future or executory (so called because 
they are not executed into legal estates, by the 
statute, till they arise)^ distributable into : — 

(a) Shifting or secondary, 

(b} Springing, 

(c) Contingent. 

The following interests have been adjudged 
to be unaffected by the Statute of Uses : — 

(1) Uses limited of copyholds: since no 
person can be introduced into the estate with- 
out the lord’s consent; for if uses were per- 
mitted, there would then be effected a trans- 
mutation of the possession by operation of law, 
which would be contrary to the peculiarity of 
this kind of tenure. 

Yet shifting or springing uses may be limited 
by copyhold surrenders, so as to have the effect 
of divesting prior vested estates. 

(2) Leaseholds for years and chattel in- 
terests. It is said that the statute contem- 
plated freeholds only, and therefore employed 
the word seised ; now a tenant is possessed 
only of a leasehold for years. 

(3) Active and constructive uses. When 
the use involves a direction to sell the estate 
and then divide the proceeds of the sale or to 
pay debts, or to pay over the profits, or to con- 
vey to a child on attaining majority, or to re- 
convey on tlie repayment of a mortgage-loan, 
the statute was j^recluded from the very nature 
of the transaction from converting such a use 
into a legal right to the land, and equity, 
therefore, compels the trustee, who retains the 
legal estate notwithstanding the statute,' to 
perform the duty confided in him. 

And the trustee has the legal estate in the 
following cases : — A trust to permit a feme 
covert to receive the profits for, or to pay the 
same to, her separate use ; and so of a trust to 
permit and suffer a party to receive and take 
the net rents and profits. 

(4) A second use, or a use upon a use. The 
common law judges determined that the 
statute could only operate upon one use, and 
where another use was superadded, it was a 
mere nullity, so that in a grant to A. to the use 
of B., to the use of C., the statute transferred 
A.’s possession to B., and turned B.’s use into 
the legal estate, and having done this, it went 
no farther, but stopped short and could not 
meddle •with C.’s use, which was an interest 
unknown before the statute. Upon this, equity 
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interfered, and resuming her old dominion, 
treated C., the pei*8on having the second use, 
as the beneficiary, and compelled B., having 
the statute-use, to deal with the estate for C.’s 
benefit as a trustee, and then giving the tech- 
nical term of * trust ’to C.’s second use, de- 
prived the use properly so called of its bene- 
ficial interest, which was its very essence before 
the statute, and revived the twofold f^stem of 
one person holding the legal estate in the land, 
while the equitable estate or the usufructuary 
right therein was actually enjoyed by another. 
So that the old scheme of things was recurred 
to, whilst the terms were^somewhat changed, for 
uses executed by the statute still retained their 
name, the cestui que use being called the legal 
owner ; but, uses not so executed, i. e. second- 
ary uses, or a use upon a use, took the appel- 
lation of trusts, while the holder such uses 
is commonly denominated the cesmi que trust 
or beneficiary ; and thus the Court of Chancery 
regained its jurisdiction over uses under the 
name of trusts. 

Although for distinction’s sake, and in prac- 
tice, the first use, executed by the statute, is 
called a use, and the second use, not executed 
by the statute, a trust, yet this phraseology is 
altogether arbitrary, for either word may be 
applied indiscriminately and convertibly to 
either estate, since the particular interests en- 
joyed by the parties depend upon their position 
with regard to one another, and not upon th^ 
term employed in their denomination. The 
usual and strictly technical form is: — 

To F. to the use of C. in trust for E. ; but it 
is immaterial whether it is in this form ; or. 

To F. to the use of C. to the use of E. ; or. 

To F. in trust for C. to the use of E. ; or, 

To F. in trust for C. in trust for E. ; 
the effect in any of the above formuloB being 
precisely the same, for C. would be the legal 
owner and E. the beneficial ; so that a trust in 
name may be a use in effect, and e converse. 

(5) Contingent uses, during the suspense of 
the contingency, cannot be executed by the 
statute, because the requisites to execute the 
use cannot concur. 

(6) It Ts said, that devises are not within 
the Statute of Uses, because it was passed 
before the Statute of Wills (32 Hen, VJII. 
c. 1, A.D. 1540). But this is of no practical 
importance, since the courts, in their decisions, 
are entirely guided by a testator’s intention, 
and it has been always held, tha£ if A. devise 
to B. and his heirs, to the use of or in trust for 
C. and his heirs, or in trust to permit C. and 
his heirs to take the profits, it shows that the 
testator intended that C. should have the legal 
estate in fee, and so th© law decides. And if 
there be a devise to the use of A. for life, with 
remainder over, although it cannot take effect 
by way of a use executed by the statute, be- 


cause there is no seisin to serve the use, yet A. 
will have the legal estate. Indeed uses will be 
executed in a will, as if they were limited by 
deed, if such be the testator’s intent. 

Conveyances to uses legalise many disflDsi- 
tions, which are altogether void at the common 
law, for uses may be suspended, revived, post- 
poned and accelerated in a way altogether op- 
posed to the rules of the ancient feudal law. 
Amongst the most important relaxations thus 
intro<luced are the following : — ’ 

(1) A person Gan convey to himself,, which 
he could not at the common law, as it would 
have been absurd to give possession by livery 
of seisin to one’s self. This is found to be con- 
venient, especially in the following example - 

It frecpiently happens, that upon the death 
or removal of trustees, it becomes necessary to 
fill up tlffeir number pursuant to a power for 
that purpose, usually introduced into settle- 
ments of real/|jroperty. In order to effect this, 
it is now the practice for the old trustees to 
make a con'^eyance, which operates by way of 
transmutation of possession (either by release 
or grant), to the new trustees and their heirs, 
to the use of the old and new trustees and 
their heirs. Without the assistance, therefore, 
of the Statute of Uses, it would have been 
necessary in the above case that the old 
trustees should have first enfeoffed A., who 
would have re-enfeoffed the old and new 
trustees jointly : thereby making two convey- 
ances necessary. Indeed, in the case of terms 
of years, and other personal property, two as- 
signments were required for this purpose, until 
22 & 23 Viet. c. 35, s. 21. 

(2) A conveyance could not have been made 
by a husband to his wife, but now by limitipg 
a seisin to the grantee or releasee, the husband 
may declare the use to his wife, which the 
statute will execute. 

(3) A man could not make his own heir a 
purchaser, even of an estate-tail, for Jiltua eat 
pars patris — hcBres est pars antecessoris but 
now a man may limit the use so as to make 
his* heirs special -take, either by purchase or 
descent. 

(4) No person could take a present interest 
in the habendum of a deed who was not named 
in phe premises. But in a case where A. en- 
feoffed B., habendum to the said B. and C., their 
heirs and assigns, to the use and behoof of the 
said B. and C. their heirs and assigns ; it was 
resolved, that as C. was not named in the 
premises, he could take no possession originally 
by the habendum \ and that the livery, made 
according to the intent of the indenture, did 
not %ive anything to C. because as to him it 
was void; but though the feofhnent did; not 
give any seisin to C. yet it did to B. .an^ his 
heir, which seisin was sufficient to serve the 
use declared to C. Therefore the use limited 
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to B. and C. was good, and the statute executed 
it. But this limitation of the use in a bar- 
gain and sale to a person not named in the 
premises, ail:er a previous disposition of it to 
theii^argainee, would be void, lor the reasons 
before mentioned. 

(5) So it is a rule of law, that if an estate 
be conveyed to two, the one being capable and 
the other incapable at the time of the grant, 
he who is capal)lc shall take the whole ; and 
that joint tenants cannot take at different 
periods. But since the intioduction of uses, 
if A. make a feoffment in fee, to the use of 
B. and his wife that shall be: though the 
whole estate will vest in B. at first, yet upon 
his man’iage the wife shall fcike jointly with 
him. So if a disseisin be had to the use of 
two, and the one agrees to it at one time, and 
the other at another, they shall *kbe jomt 
tenants. 

(C) An estate of freehold caniijiot be granted 
at the common law, to commence in futuro., nor 
can a contingent remainder be supported, with- 
out an express particular estate of freehold; 
but by a conveyance under tb'i Statute of Uses, 
a freehold can be created to commence in 
futuro^ and future limitations will be supported, 
when no particular estate has been made, cither 
as remainders or springing uses. 

(7) An estate caihiot at the common law be 
limited upon a fee-simple, i. e. a fee-simple 
cannot be made to ‘cease as to one, and take 
effect by way of limitation upon a contingent 
event, in favor of another person ; but such a 
limitation may take effect by way of shifting or 
springing use. A shifting or springing use, 
after a previous limitation of the fee, cannot 
be barred by the cestui que use by any kind 
of conveyance, but where it is ^mited upon an 
estate-tail the tenant-in-toil may bar it. 

(8) Every remainder, at the common law, 
must be limited, so as to await the determina- 
tion of the particular estate, before it can take 
effect in possession; but an abridgment of the 
particular estate, upon a certain condition, can 
be effected by a conveyance to uses, so aa to 
accelerate the expectant estate into possession. 

There are thre^ conveyances, viz. Appoint- 
ment to uses. Bargain and Sale, and Covenant 
to stand seised, which do not transmute the 
possession; and three, viz. Feoffment, Grant, 
and Release, which do transmute the possession. 
The following examples point out the peculiar 
operation of these two classes of transfers, as 
to the vesting of the legal and equitable 
estates 


An Appointment, to D. 
Bargain and Sale, j and 
or Covenant to his 


stand seised 


heirs 


To the 
use of 
T. and 
his 
heirs 


To the use 
of, or. in 
trust for, 
S. and his 
heirs 


vests the legal estate or use in D. and the equit- 


able estate in S., T. not taking anything. But 


A Feoffment, 
Grant, or 
Release 


to D. 
and 
his 
heirs 


To the To the use 
use of of, or in 
T. and trust for, 
his S. and his 

heirs heirs 


gives D. but a seisin, and vests the use or legal 
estate in T., and the equitable estate in S. 

Use Occupation. By 1 1 Geo. II. c. 1 9, 
s. 14, ij is enacted, that it shall be lawful for 
the landlord, where the agreement is not by 
deed, to recover a reasonable satisfaction for the 


lands, tenements, or hereditaments held or oc- 


cupied by the defendant in an action on the 
case, for the use or occupation of what was so 
held or enjoyed ; and if in evidence on the 
trial of such action, any parol demise, or any 
agreement (not being by deed) whereon a certain 
rent was reserved, shall appear, the plaintift’ in 
such actioiPshall not therefore be nonsuited, but 
may make use thereof as an evidence of the 
quantum of the damages to be recovered. — 
W oodf. Land, and Ten. GG3, et seq . ; 2 Selw. 
N. P. 1380. 


User de action, the pursuing or bringing an 
action in the proper county, &c. 

Usher [fr. huis^ Fr., a door], a door-keeper, 
an officer who keeps a court quiet. The office 
of usher of the Court of Chancery is abolislicd 
by 15 & IG Viet. c. 87, s. 27. 

Usque ad filum aquee [Lat.] {even to the 
middle of the stream'). 

^ Usual terms, a phrase in the common law 
practice, which means pleading issuably, rejoin- 
ing gratis, and taking short notice of tricil. 

Usucapio, the enjoying, by continuance of 
time, a long possession or prescription ; pro- 
perty acquired by use or possession. — Civ. Law. 

Usufruct, the right of using {usus) and 
reaping the fmits {f-uctus) of things belonging 
to others, withe ut destroying or wasting the 
subject over which such right extends.— 
Ibid. 


Usufructuary, he who has the use and reaps 
the profit of a thing. 

Usura dicitur quia datur pro usu ceris . — 2 
Inst. 89. — (Usuiy is so called, because it is 
given for the use of money.) •• 

Usura est commodum cerium quod propter 
usum rei (vel ceris) mutuatce recipitur; sed^ secun- 
darib sperare de aliqud retributione^ ad voluntatem 
ejus qui rmituatus est, hoc non est vitiosum . — 5 
Co. 70. — (Usury is a certain benefit which is 
i;pceived for the use of a thing (or of money) lent; 
but, secondly, to hope for a certain return, at the 
option of the party who borrowed, this is not 
vicious.) 

‘ Usura maritima \_fcenua nauticum, Lat.], 
interest taken on bottomry or respondentia 
bonds, which is proportioned to tlie risk, and 
was not affected by the abolished usury-laws. 

19 Geo, II. c. 37. 
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XTsurpation, a keeping or holding by using 
that which is another’s ; an interruption of 
usucapio, or disturbing a man in his right and 
possession, &c. It is called inti'usion in the 
civil and canon laws. — Sand. Just. 236. 

Usury, any reward taken for the use of 
money. The term is usually applied to the 
taking of exorbitant interest, or of interest to 
a greater amount than is allowed^ by law. 
Many statutes have at ditferent times been 
passed fixing the legal rates of interest ; the 
17 & 18 Viet, c* 90, repeals all existing laws 
against usury. But nothing therein contained 
shall prejudice or affect the rights or remedies 
of any person, or diminish or alter the liabilities 
of any person, in respect of any act done pre- 
viously to the passing of this Act (10th Aug. 
1854) (s. 2). 

Where interest is now payable upon any con- 
tract, express or implied, the payment of the 
legal or current rate of interest (5Z. per cent, per 
annum), or where upon any debt or sum of 
money interest is now payable by any rule of 
law, the same rate of interest shall be recover- 
able as if this Act had not been passed (s. 3). 

Nothing therein contained shall extend or be 
constructed to extend to repeal or affect any 
statute relating to pawnbrokers, but that all 
laws touching and concerning pawnbrokers 
shall remain in full force and effect, to all in- 
tents and purposes whatsoever, as if this Act 
had not been passed (s. 4). By 1 3 Geo. III. 
c. 63, s. 30, the highest rate of legal interest to 
be taken on any contract by any British subject 
in the East Indies is 12^. per cent. 

Usus est dominium Jiduciarium. — Bacon's 
Read. Stat. Uses. — (Use is a fiduciary domi- 
nion.) 

Usus et status sive possessio potius differujit 
secundumrationem quam secundum rationem 
rei. — Ibid. — (Use and estate, or possession, 
differ more in the rule of the coiut than in the 
rule of the matter. ) 

Utas {<)ctava^ Lat. j, the eighth day following 
any term or feast. 

Uterine brother [uterinus f rater ^ Lat.], a 
brother born of the same mother, but by a 
d ifferent^father . 

Utero-gestation, pregnancy. 

Utfangethef. See Outfangthef. 

Utile per inutile non vitiatur. — Bycr^ 292. — 
(The useful^ not vitiated by the useleas.) 

Uti possi^tis [Lat.] (as you posts'). 

Utlagatus est quasi extra legem positus : 
caput gerit lupinum. — 7 Co. 14. — (An outfaw 
is, as it were, put out of the protection of the 
law : he carries the head of a wolf.) 

Utlagatus pro contumacid et fugd, non propter 
hoc convictus est de facto principali. — Fleta . — 
(One who is outlawecf for contumacy and flight, 
is not on that account convicted of the principal 
fact.) 


) usu— 

UUaghe [fr. utlagatus^ Lat.], an outlaw. 
Utlawry, outlawry, which see. 

Utlesse, an escape of a felon out of prison. 
Ut pcBna ad paucos^ metus ad omnes per- 
veniat.-~-~4c Inst. 6.— (So that punishment may 
fall on few, the fear of it on all.) 

Ut summee potestatis regis est posse quantum 
velity sic magnitudims est velle quantum possit, 
3 Inst. 236. — (As the highest power of a king 
is to be able to do what he wishes, so the 
highest greatness of him is to wish what he is 
able to do.) ^ 

Utter barristers \_juris constdtt\ Lat.], bar- 
risters who plead without the bar; ouster 
barristers. 

Uttering, tendering, selling ; putting in cir- 
culation ; publishing. 

Uxor furi desponsata non tenehitur ex facto 
viriy quig, viruni accusare non dehety nec detegere 
furtum suuniy nec felonianiy cum ipsa sui potes- 
tatem non habety sed vir, — 3 Bist. 108. — (A 
woman manned to a thief shall not be bound 
by his actions, for she cannot accuse her hus- 
band, nor discover the robbery nor felony, since 
she has no power over herself, but her husband 
has power over her.) 

Uxor non est sui juriSy sed sub potestate viriy 
cui in vitd contradicere non potest, — (A wife has 
no power ol* her own, but is under tlie goyern- 
ment of her husband, whom in his lifetime she 
cannot contradict.) 


V. 

Vacant possession. See Ejectmenti 

Vacant succession, an inheritance the heir 
to which is unknown. 

Vacantia bona, things without an owner. — 
Civ. Law. 

Vacation, intermission of juridical proceed- 
ing or any other stated employments ; recess 
of courts or senates. — Encyc. Loud. See Long 
VACATION and Holiday. 

Vacatura, an avoidance of an ecclesiastical 
benefice. 

Vaccaria, a dairy. — Co*. Lilt. 5 b. 

Vaccination (compulsory) Act, 16 & 17 
Viet. c. 100, amended by 21 Viet c. 25, s. 7 ; 
24 & 25 Viet. c. 59 ; and see 3 & 4 Viet. c. 29, 
amended by 4 & 5 Viet. c. 32. As to Ireland, 
26 & 27 Viet, c. 52 ; as to Scotland 26 & 27 
Viet. c. 108. 

Vackeel, Vakeel, Vaqueel, one endowed 
with authority to act for another ; ambassador ; 
ag§nt sent on a special commission, or residing 
at a court ; also a native law pleader or attorney. 
Indian. 

Vadiare duellum (to wage combat^ where 
two contending parties, on a challenge, do 
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give and take a mutual pledge of fighting.— 
Cowel. 

Yadilim [fr. vas, vadisj Lat.], a pledge or 
surety. — Civ. Law. 

yadinia mortuum, a mortgage or dead- 
pledge. 

Vadium pouere, to feike bail or pledges for 
a defendant’s appearance. 

Vadium vivum, a vifgage or living pledge. 
See Vivum vadium. 

Vadlet, the king’s eldest son — hence the 
valet or knave follows the king and queen in a 
pack of cards.— on Stat. 344. 

Vagabond, a wanderer ; an idle fellow. See 
23 Edw. III. c. 7 ; 12 Ric. II. c. 7 ; 11 
Hen. VII. c. 2; 19 Hen. VII. c. 12; 22 
Hen. VIII. c. 12; 27 Hen. VIII. c. 25 ; 1 
Edw. VI. c. 3 ; 3 & 4 Edw. VI. c. 1 6 ; 5 & 6 
Edw. VI. c. 2.; 5 EUz. c. 3 ; 14 Eliz. c. 5 ; 
18 Eliz. c. 3 ; 35 Eliz. c. 5, s. 24 ; 39 Eliz. 
c. 4 ; 1 Jac. I. cc. 7, 25 ; 12 .k/mijst. 2, c. 23 ; 
and 5 Reeves^ c. xxxiii., p. 14. 

Vagrants, sturdy beggars ; vagabonds. 

The Act which is now in force, embodying 
and extending numerous former provisions, is 
5 Geo. IV, c. 83, amended by 1 & 2 Viet c. 38. 
It points out three classeii of persons ; — 

1st, Idle and disorderly persons ; 2nd, rogues 
and vagabonds ; 3rd, incorrigible rogues. 

First, Idle and Disorderly Persons. — The 
following are, under 5 Geo. IV. c. 83, s. 3, to 
be deemed ‘idle and disorderly persons,’ within 
its true intent and meaning, so that any justice 
of the peace may commit them (being convicted 
before him on his own view, or by the confes- 
sion of the offender, or by the evidence of one 
or mqjpe credible witness or witnesses) to the 
house of correction, there to be kept to hard 
labor for any time not exceeding one calen- 
dar month, subject to an appeal to the sessions, 
viz. : — 

(1) Every person being able wholly or in 
part to maintain himself or herself, or his or 
her family, by work or by other means, and 
wilfully refusing or neglecting so to do, by 
which refusal or neglect he or she, or any of 
his or her family whom he or she may be 
legally bound to maintain, shall ha,ye become 
chargeable to any parish, township, or place. 

(2) Every person returning to and becoming 
chargeable in any parish, township, or place, 
whence he or she shall have been legally re- 
moved, by order of two justices of the peace, 
unless he or she shall produce a certificate of 
the churchwardens and overseers of the poor of 
some other parish, township, or place, thereby 
acknowledging him or her to be settled in such 
other parish, township, or place. 

(3) Every petty chapman or pedlar wander- 
ing abro^r trading^ without being duly 
licensed qll^^herwise authorised by law. 

(4) common prostitute wandering in 


the public streets or public highways, or in 
any place of public resort, and behaving in a 
riotous and indecent manner. 

(5) Every person wandering abroad, or 
placing himself or herself in any public place, 
street, highway, court, or passage, to beg or 
gather alms, or causing or procuring, or en- 
couraging any children so to do. 

(6} Atid by 5 Geo. IV. c. 83, s. 16, every 
person iisking alms under a certificate, or otlier 
instrument prohibited by the Act. 

The only certificates of magistrates stiU legal 
are : — 

Certificates granted by visiting justices, en- 
abling persons discharged from gaols, &c.,. to 
receive alms or relief on their route to their 
place of settlement, under 5 Geo. IV. c. 83, 
s. 15. 

Certificates granted by a justice to a soldier, 
sailor, or marine, duly discharged, stating the 
place to which he wishes to go, being his home 
or legal settlement ; or granted to the wife of a 
non-commissioned oflicer or soldier ordered on 
foreign service, and not permitted to embark 
with him, under 43 Gea III. c. 61, ss. 1, 2, 
saved by 5 Geo. IV. c. 83, ss. 15, 16. 

Admiralty or War-office certificates, or passes, 
granted as heretofore to discharged sailors, 
soldiers, or marines, or to the families of such 
persons serving abroad, or lately deceased, 
under 43 Geo. III. c. 61, s. 4, saved by 5 
Geo. IV. c. 83, s. 15, have the same effect as 
the former. 

In these three cases, the asking or having 
relief is legal ; but loitering, &c., by a party 
discharged from prison makes him a rogue and 
vagabond. — 5 Geo. IV. c. 83, s. 15. 

(7) Every person relieved in a workhouse, 
and refusing or neglecting "^ihile therein to per- 
form the task of four hours’ work prescribed by 
the guardians of the parish or union, being 
suited to his age, strength, and capacity, or 
wilfully destroying or injuring his own clothes, 
or damaging any property of the guardians. 

(8) Every woman neglecting to maintain her 
bastard child, being able wholly or in part so to 
do, whereby it becomes chargeable to any 
pariah or union. 

(9) Every poor person returning and be- 
coming chargeable in the asylum of any dis- 
trict, after removal from any parish in such 
district, |^all be deemed to havdl^eturned and 
become ^argeable, without certificate to the 
parish whence he has been legally removed. 

Secondly. Rogues and Vagabonds . — ^The 
following are, by 5 Geo. IV. c. 83, s. 4, to be 
deemed as^ rogues and vagabonds,’ whom it is 
lavdul for any justice of the peace to commit 
(being convicted before «him by the confession 
of the offender, or by the evidence on oath of 
one or more credible witness or witnesses), to 
the house of correction, and there to be kept 
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to hard labor for any time not exceeding three 
calendar months, subject as in the case of idle 
and disorderly persons, to an appeal to the 
sessions, viz. : 

(1) Every person committing any of the 
offences hereinbefore mentioned, after having 
been convicted as an idle and disorderly per- 
son. 

(2) Every person pretending or prefcsaing 
to toll fortunes, or using any subtle, craft, 
means, or device by palmistry, or otherwise to 
deceive and impose on any of Her Majesty’s 
subjects. 

(3) Every person wandering abroad, or 
lodging in any barn or outhouse, or . in any 
deserted or unoccupied buildings, or in the 
open air, or under a tent, or in any cart or 
waggon, not having any visible rnejins of sub- 
sistence, and not giving a good account of 
hinivself or herself. 

(4) Every person unlawfully exposing to 
view in any street, road, highway, or public 
place, any obscene print, picture, or other in- 
decent exhibition; or wilfully exposing, or 
causing to bo exposed to public view, in the 
window or other part of any shop or other 
building situate in any street, road, highway 
or public place, any obscene print, picture, or 
other indecent exhibition. 

(5) Every person wilfully, openly, lewdly, 
and obscenely exposing his person in any street, ‘ 
road, or public highway, or in the view thereof, 
or in any place of public re.sort, with intent to 
insult any female. 

(6) Every person wandering abroad, and 
endeavouring by the exposure of woxinds or 
deformities to obtain or gather alma. 

(7) Every person going about as gatherer 
or collector of alms, or endeavouring to procure 
charitable contributions of any nature or kind, 
under any false or fraudulent pretence. 

(8) Every person running away and leaving 
his wife, or his or her child or children, charge- 
able, or whereby she or they or any of them 
shall become chargeable to any parish, town- 
ship, or place. 

(9) Eveiy person playing or betting in 
any street, ^oad, highway, or other open or 
public place, at or with any table or instrument 
of gaming, at any game or pretended game of 
chance. 

(10) Every person having in his or her 
custody or possession, any pick -lock, key, 
crow, jack-bit, or other implement, with in- • 
tent feloniously to break into any dwelling- 
house, warehouse, coach-house, stable, or 
outbuilding, or being armed with any gun, 
pistol, banger, cutlass, bludgeon, or other 
offensive weapon, or having upon him or her 
any instrument with intent to commit any 
felonious act. 

(11) Every person being found in or upon 
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any dwelling-house, warehouse, coach-house, 
stable, or outhouse, or in any inclosed yard, 
garden, or area, for any unlawful purpose. 

(12) Every suspected person or reputed 
thief, ftequenting any river, canal, or navigable 
stream, dock, or basin, or any quay, wharf, or 
warehouse, near or adjoining thereto^ or any 
street, highway, or avenue leading thereto, or 
any place of public resort, or any avenue lead- 
ing thereto, or any street, highway, or place 
adjacent, with intent to commit felony. 

(13) Every perilon apprehended as an idle 
and disorderly person, and violently resisting 
any constable or other peace officer, so appre- 
hending him or her, anfl being subsequently 
convicted of the offence for which he or she 
shall have been so apprehended. 

(14) And by 5 Geo. IV. c. 83, s. 15, persons 
discharged from prisons, to whom certificates 
or instruments have been delivered by the 
visiting justice/, enabling them to have or re- 
ceive alms or relief on the route to their places 
of settlement, 1:)ut acting contrary to the direc- 
tions of the certificate, or loitering on, or devi- 
ating from their route. 

Thirdly. Incorrigible Hogues . — The follow- 
ing persons are by 5 Geo. IV. c. 83, s. 5, to 
be deemed * incorrigible rogues ’ under the 
Act : — 

(1) Every person breaking or escaping out of 
any place of legal confinement, before the expi- 
ration of the term for which he or she shall 
have been committed or ordered to be confined 
by virtue of this Act. 

(2) Every person committing any offence 
against this Act, which shall subject him or her 
to be dealt with as a rogue and vagabond, such 
person having been at some former time 
adjudged so to be and duly convicted thereof. 

(3) And every person apprehended as a 
rogue and vagabond, and violently resisting any 
constable or other peace officer so apprehending 
him or her, and being subsequently convicted 
of the offence for which he or she shall have 
been so apprehended. 

A^to these it is enacted, Hhat it shall be 
lawful for any justice of the peace to commit 
such offendet^ (being thereof convicted before 
him by the confession of such offender, or by the 
evidence on oath of one or more credible witness 
or witnesses), to the house of correction, there 
to remain until the next general or quarter- 
sessions of the peace ; and every such offender, 
who shall be so committed to the house of 
correction, shall be there kept to hard labor 
during the period of his or her imprisonments* 
And further, it is enacted, ‘ that when any 
incorrigible rogue shall have been committed to 
the house of correction, there to remain until 
the next general or quarter-sessions, it diall be 
lawfiil for the justices of the peace there assem- 
bled to examine Into the circumstances of the 
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case, and to order, if they think fit, that such 
offender be imprisoned in the house of correc- 
tion, and be there kept lo hard labor for any 
time not exceeding one year from the time of 
making such order ; and to order further, if 
they think fit, that such offender (not being a 
female) be punished by whipping, at such time 
during his imprisonment, and at such place 
within their jurisdiction, as, according to the 
nature of the offence, they in their discretion 
shall deem expedient.’ 

Valeo, Valeot, or Vadelat, a young gentle- 
man ; also a servitor or gentleman of the cham- 
ber. 

Valentia, the value or price of anything. 

Valesheria, the proving by the kindred of 
the slain, one on the father’s side, and another 
on that of the mother, that a man was a Welsh- 
man. 

Valor beneficiorum, the value of every 
ecclesiastical benefice and pre^iment, accord- 
ing to which the first fruits and tenths are 
collected and paid. It is commonly called the 
King's books, by which the clergy are at present 
rated. 

Valor maritagii (the value of marriage'). 
See Tenure. 

Valuable consideration. See Considera- 
tion. 

Value, a relative term. The value of a thing 
means the quantity of some other thing, or of 
things in general, which it exchanges for. The 
values of all things can never, therefore, rise or* 
fall simultaneously. There is no such thing as 
a general rise or a general fall of values. Every 
rise of value supposes a fall, and every fall a 
rise. 

The temporary or market value of a thing 
depends on the demand and supply ; rising as 
the demand rises, and falling as the supply 
rises. The demand, however, varies with the 
value, being generally greater when the thing 
is cheap than when it is dear ; and the value 
always adjusts itself in such a manner that the 
demand is equal to the supply. 

Besides their temporary value, thinga have 
also a permanent, or as it may be called a na- 
tural value, to jvrhich the market value, after 
every variation, always tends to return ; and the 
oscillations compensate for one another, so that 
on the average, commodities exchange at about 
their natural value. 

The natural value of some things is a scarcity 
value, but most things naturally exchange for * 
one another, in the ratio of their cost of pro- 
duction, or at what may be termed their cost 
value. 

The word ‘value,’ when used ».vithout * 
adjunct, always means, in political economy, 
value in exchange ; or as it has been called by 
Adam Smith and his successors, exchangeable 
value, a phrase which no amount of authority 


that can be quoted for it can make other than 
bad English. Mr. De Quincey substitutes the 
term exchange-value, which is unexceptionable. 
1 Mill's Pol Eco, 528, 578. 

The word ‘ value,’ it is to be observed, has two 
different meanings, and sometimes expresses the 
utility of some particular object, and sometimes 
the power of purchasing other goods which the 
posse^pion of that object conveys. The one may 
be Ciiyed ‘ value in use ; ’ the other * value in 
exchange.’ The things which have the greatest 
value in use have frequently little or no value 
in exchange ; and, on the contrary, those which 
have the greatest value in exchange have fre- 
quently little or no value in use. Nothing is 
more useful than water ; but it will purchase 
scarce anything ; scarce anything can be had 
in exchange for it. A diamond, on the con- 
trary, has scarce any value in use ; but a very 
great quantity of other goods may frequently 
be had in exchange for it. — 1 Smi. Wealth of 
Nat, 37. 

Value received, a phrase generally inserted 
in bills of exchange, but which is not necessary, 
since value is implied in every bill, as much as 
if expressed in totidem verbis. — White v. Led- 
wick, 4 Doug. 247 ; Chit, on Bills, 110. 

V^uer, a person whose business is to ap- 
praise, or set a value upon property. 

Valvasors, or Vidames, an obsolete title of 
dignity next to a peer. — 2 Inst. 667. 

Vana est ilia potentia quee nunquam venit in 
actum. — 2 Co. 51. — (Vain is that power which 
never comes into i)lay.) 

Vancouver’s Island. See 12 & 13 Viet. 
c. 48 ; 21 & 22 Viet. c. 99, s. 6. 

Van Diemen’s Land. See Tasmania. 

Vang [Sax.J, to stand for one at the font.— 
Blount. 

Vani timores sunt oestimandi, qui non cadunt 
in constantem virum. — 7 Co. 27. — (Those fears 
are to be coimted vain which affect not a reso- 
lute man.) 

Vantni'ius, a precursor. 

Variance, difference ; variation. 

The courts are now very liberal in permitting 
variances in proceedings to be amended, esjje- 
cially where parties will suffer no prejudice. 

Vassal {]fr. vassallo, Ital., a dim. of vassus, 
low Lat. Wachter refers it to the Gallic gwas, 
a servant], one who holds of a superior lord ; 
a subject ; a dependent ; a tenant or feudatory. 

Vassalage, the state of a vassal ; tenure at 
will ; slavery. 

Vasseleria, the tenure or holding of a vassal. 

Vasto, a writ against tenants for term of life 
or years ; committing waste. — F. N. B. 55. 

Vastum, a waste or common lyin^ open to 
the cattle of all tenants who have a' right of 
commoning. 

Vastum forestSB vel bosci, that part of a 
forest or wood wherein the trees and under- 
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wood were so destroyed, that it lay in a manner 
waste and barren,— ParocA. Antiq. 351. 

Vauderie, sorcery; Witchcraft; the profes- 
sion of the Vaudois.— -3 Hall. M. A. c. ix., pt. 
2, p. 386 n. 

Vavasor fa diminutive of wasM/l, a vaasal 
of a vassal ; a mesne tenant, one who neld a fee 
of a vassal. — Encyc. Lond . ; 1 Hall. M. A. 
c. ii., pt. 2, p. 194. 

Vavasory, the lands that a vavasor |;^eld. 

VavasoUT) one who, himself holding of a 
superior lord, has others holding under him ; 
a person magncB dignitatis, so called tanquam 
Vas sortituin ad valetudinem.— Camden ; 1 
Reeves, c. v., p. 268. , 

Veal-money. The tenants of the manor of 
Bradford, in the county of Wilts, pay a yearly 
rent by this name to their lord, in lieu of veal 
paid formerly in kind. — Bract. 

Vectigal judioiarium, fines paid to theCrown 
to defray the expenses of maintaining courts 
of justice. — 3 Salk. 33. 

Vectigal, origins ipsd, jus Ccnsarum et regum 
patrimoniale est. — Dav. 12. — (Tribute, in its 
origin, is the patrimonial right of emperors and 
kings.) 

Vejonrs [yisores, Lat.], persons sent by a 
court to take a view of any place in question, 
for the better decision of the right thereto ; also, 
persons appointed to view the result of an 
offence.— 0. N. B. 1 12. 

Veltraria, the office of dog-loader or courser. 

Veltrarius [fr. welter, Germ.], one who leadtf 
greyhounds. — Blount. 

Venaria, beasts caught in the woods by 
hunting. 

Venatio, hunting. 

Vendee, one to whom anything is sold. 

Vendens eandem rem duobus falsarius est. 
Jenk. Cent. 107. — (He is a fraudulent man who 
sells the same thing to two persons.) 

Vender, or Vendor, a seller. 

Any seller or mortgagor of land, or of any 
chattels, real or personal, or choses in action 
^ conveyed or assigned to a purchaser, or the so- 
licitor or agent of any such seller or mortgagor, 
who shall after the passing of this Act (13th 
August, k859) conceal any settlement, deed, 
will, or other instrument material to the title, or 
any incumbiance from the purchaser, or falsify 
any pedigree upon which the title does or may 
depend, in order to induce him to accept the 
title offered or produced to him, with intent in 
any of such cases to defraud, shall be guilty •f 
a misdemeanor, and being found guilty shall 
be liable, at the discretion of the court, to suffer 
such punishment, by fine or imprisonment for 
any time not exceeding two years, with or with- 
out hard labor, or by both, as the court shall 
award, and shall also be liable to an action for 
damages at the suit of the purchaser or mort- 
gagee, or those claiming under the purchaser or 

3 o 


mortgagee, for any loss sustained by them or 
either or any of them in consequence of the 
settlement, deed, will, or other instruments or 
incumbrance so concealed, or of any claim made 
by any person under such pedigree, but whose 
right was concealed by the falsmcation of such 
pedigree, and in estimating such damages, where 
the estate shall be recovered from such pur- 
chaser, or mortgagee, or from those claiming 
under the purchaser or mortgagee, regard shall 
be had to any expenditure by them or either 
or any of them in improvements on the land ; 
but no prosecution for any offence included in 
tins section against any seller or mortgagor, or 
any solicitor or agent, shall be commenced with- 
out the sanction of Her Majesty’s Attorney- 
General, or in case that oflice be vacant of Her 
Majesty’s Solicitor-General ; and no such sanc- 
tion shall be given without such previous notice 
of the application for leave to prosecute to the 
person inten(3ed to be prosecuted as the At- 
torney-General or the Solicitor-General (as the 
case may bc^ shall direct. — 22 & 23 Viet. c. 35, 
s. 24. By 23 & 24 Viet. c. 88, s. 8, it is enacted 
that the above section shall be read and con- 
strued as if the word ‘ or mortgagee ’ had fol- 
lowed the word ‘ purchaser ’ in every place 
where the latter word is introduced in the said 
section. As to the law of vendor and purchaser, 
see Lord St. Leonards' Vendors and Pur- 
chasers. 

Vendible, saleable, marketable. 

Vendition, sale, the act of selling. 

Venditioni exponas, a judicial writ ad- 
dressed to the sheriff, commanding him to ex- 
pose to sale goods which he has already taken 
into his hands, to satisfy a judgment-creditor. 
Reg. Judic. 33. After deliveiy of this writ, the 
sheriff is bound to sell the goods, and have the 
money in court on the return-day of the writ. 

1 Chit. Arch. Prac. by Pren. 666. 

Vendue, a public sale or auction. 

Vendue-master, an auctioneer. 

Venella, a narrow or straight way. 

Venia, a kneeling or low prostration on the 
ground by penitents. * 

Venice facilitas incentivum est delinquendi.— 

3 Inst. 236. — (Facility of pardon is an incentive 
to crime.) 

Venia setatis, a privilege grated by a 
prince or sovereign, in virtue of which a person 
is entitled to act, sui juris, as if he were of ftill 
age. — Story's Conjl. of Laws, 74. 

Venire facias^ a judicial writ awarded to 
the sheriff to summon a jury for the trial of a 
cause, but abolished by C. L. P. A. 1852, 

8. 104. It is the first process in outlawry, when 
a peftson charged with a misdemeanor absconds. 

4 Step. Com. 467, 473. 

Venire facias tot matronas, a writ to sum- ^ 
mon a jury of matrons to execute tbe writ de * 
ventre inspiciendo. 

2 
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Venire &oiat de novo, a second writ to 
summon another jury for new trial. 

*^6 venire de worowas the old common law 
mode of proceeding to a second trial, and dif- 
lered materially from granting a new trial, 
inasmuch as it was awarded from some defect 
appearing upon the lace of the record, while a 
new trial was granted for matter entirely ex- 
trinsic. Where a verdict could have been 
amended, a venire de novo was never awarded. 
If awarded, the party succeeding at the second 
trial was not entitled to the eosts of the first. 
It is now superseded by a trial de novo. — 2 Chit. 
Arch. Prac. by Pren. 1536. 

Venison, deer. 

Venter, womb. 

Ventre inspioiendo. See De ventre in- 

SPICIENDO. 

Venue [fr. vicineium., visnetum^ Lat.l, a 
neighboring place ; the place whence a jury 
are to come for trial of causes. \ 

Local actions must be brought in the county 
in which the cause of action •arose ; but 
transitory actions in any county at the plain- 
tiff’s option. 

No venue shall be changed without a special 
order of the court or a judge, unless by con- 
sent of the parties.— ^T. T. 1853, r. 18. 

The committee of judges to whom the ques- 
tion was referred, as to the practice to be 
adopted in consequence of the above rule, have 
reported : 

First. ‘ That in their opinion it is more con- 
venient, as a general rule, that the application 
to change the venue by rule or summons may 
be made before issue joined, provided that this 
shall not prejudice any party from applying, 
after issue is joined, to lay the venue in another 
county, if it shall appear that it may be more 
conveniently tried in such county.’ 

Secondly. ^ That a defendant, on his affi- 
davit to obtain the rule nisi to change the venue, 
or in support of a summons for that purpose 
before issue joined, should state all the circum- 
stances on wMch he meams to rely as the ground 
for the change of venue^but that he may, if he 
pleases, only rely on the fact that the cause of 
action arose in the county to which^ he seeks to 
liave the venue changed, which ground shall be 
deemed sufficient, unless the plaintiff shows that 
the cause may be more conveniently tried in the 
county in which it was originally laid, or other 
good reason why the venue should not be 
changed.’— 2 Chit. Arch. Prac. by Pren. 1339. 

The court or a judge may, on the application 
of either party, o^er that the trial of an eject- 
ment diall take place in any county or place 
other than that in which the venue is laid; and 
such prder being suggested on the record, the 
. trial may be bawd accordingly. — C. L. P. A. 
1862, B. 182. 

In criminal cases^ the rule of the common 


law is that the venue shall be co-oxtensive with 
the jurisdiction of the court. By the common 
law the grand jury could not indict or present 
any offence which did not arise within the 
county or the precincts for which they were 
returned, but their jurisdiction has been ex- 
tended by several modern statutes. It is now 
provided by 14 & 15 Viet. c. 100, s. 23, that 
the naove of the county, city, or other juris- 
diction, ^all be stated in the margin of the in- 
dictment, and that the name so stated shall be 
taken to be the venue of all the facts stated in 
the body of such indictment, unless the con- 
trary shall expressly appear ; but in cases 
where Ipcal description is necessary, this pro- 
vision does not dispense with such description, 
and by s. 24 it is declared that no indictment 
shall be held insufficient for want of a proper 
or perfect venue. Local description will still 
be necessary in the following offences : — 
Nuisance to highways, keeping disorderly 
Iiouses, arson, burglary, house-breaking, steal- 
ing in a dwelling-house, forcible entry, being 
armed at night in a close for the purpose of 
killing game, &c., and certain offences against 
14 & 15 Viet. c. 19. 

As to the venue in proceedings against per- 
sons for anything done in pursuance of the 
Larceny Act, see s. 113 of 24 & 25 Viet. c. 96, 
or of the Malicious Injuries to Property Act, 
see 8. 71 of 24 & 25 Viet. c. 97, or of the Coin 
Act, see s. 33 of 24 & 25 Viet. c. 99. 

* Veray, true. 

Verba accipienda sunt cum effectu — ut sorti- 
anfur efectum. — Bacon. — (Words are to be re- 
ceived with effect — so that they may produce 
that effect.) 

Verba cequivoca^ ac in dubio sensu posita, in- 
telliguntur digniore et potentiore sensu. — 6 Co. 
20. — (Words equivocal, and placed in a doubt- 
ful sense, are to be taken in their more worthy 
and effective sense.) 

Verba aliquid operari debenU — debent intelligi 
ut aliquid operentur. — 8 Co. 94. — (Words ought 
to have some operation ; they ought to be in-^ 
terpreted in such a way as to have some opera- 
tion.) 

Verba chartarum fortius accipiuniur contra 
proferentem, — Co. Litt. 36 — (The words of 
charters are to be received more strongly 
against the grantor.) 

Verba currentis monetm^ tempus solutionis 
designat. — Dav. 20. — (The words ‘current 
money ’ designatecurrentatthetirneofpayment.) 

Verba dicta de per sond intelligi debent de con- 
ditione personw. — 2 Eol. Eep. 72. — (Words 
spoken of the person are to be understood of 
the condition of the person.) 

Verba generalia gene^aliter sunt inielligenda. 

3 Imt. 76. — (General words are to be generally 
understood.) 

Verba generalia restringuntur ad habilitatem 
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ret vel aptitudinempersonas.’-^Bacon. — (General 
words must be narrowed to the nature of the 
subject Or the aptitude of the person.) 

Verba illata in ease videntur. — (Words re- 
ferred to are considered to ‘be incorporated.) 

Verba intentioni, non e contray debent inser-^ 
vire . — 8 Co. 94.— (Words ought to be made 
subservient to the intent, not contrary to it.) 

Verba ita sunt intelligenday ut res ma§k valeat 
quam pereat.---Bacon. — (Words are t# be so 
understood as that the subject matter may be 
rather preserved than destroyed.) 

Verba posterioray propter* certitudinem ad- 
ditay ad prior a quae certitudine indigent sunt 
referenda.-~-Wiiig. — (Sub.sequent words, added 
for the purpose of certainty, are to be referred 
to preceding words which need certainty.) 

Verba relata hoc maxinie operantur per re fe- 
rentiamut ineis inesse. videntur. — Go. Litt. 359. 
(Words to which reference is made in an in- 
strument have this especial operation that they 
are regarded as inserted in the clause referring 
to them.) 

Verba semper accipienda sunt in mitiori sensu. 
4 Co. 17. — (Words are always to be taken in 
their milder sense.) 

Ver|jal note, a memorandum or note, in 
diplomacy, not signed, sent when an affair has 
continued a long time without any reply, in 
order to avoid the appearance of an urgency 
which, perhaps, is not required ; and, on the 
other hand, to guard against the suppositioi^ 
that it is forgotten, or that there is no intention 
of not prosecuting it any further. ) 

Verderor, an officer in the royal forest, whose 
office is properly to look' to the vert, and see it 
well maintained ; and he is sworn to keep the 
assizes of the forest, and view, receive, and enrol 
the attachments, and presentments of trespasses 
of vert and venison, &c. — Manw. 332. 

Verdict [fr. vere dictuniy Lat.j, the deter- 
mination of a jury declared to a judge. 

The verdict is either general or special. A 
general verdict is given, vivd voce, by the jury, 

tlius, ‘ we find for the plaintiff, damages , 

costs ,’ or, if for the defendant, then, ‘ we 

find for the defendant.* If there be several 
issues, tMb verdict may be distributed, some 
issues being foimd for the plaintiff and others 
fb!r the defendant.- A verdict must comprehend 
the whole issues submitted to a jury in the par-^ 
ticular cause, otherwise the judgment founded 
upon it may be reversed. A special verdict 
must state the facts proved at the trial, and nbt 
merely the evidence given to prove those facts, 
otherwise it will be insufficient, and the court 
will award a trial de novo. — 1 Chit. Arch. JPreic. 
by Pren. 448, et seq. 

Verdicts in criminal cases may be either 
general, as guilty or not guilty ; or special, 
setting forth all the circumstances, and praying 
the judgment of the court, whether, upon the 


facts stated^ there exists a crime in law.*— 4 
Step. Com. 518. ^ 

Verediciumy quasi dictum veritatis : ut ju^ 
diciurn quasi juris dictum.-^Co, Litt. 226.—^ 
(The verdict is, as it were, the dictum of truth : 
as the judgment is the dictum of law.) 

Verge, or Virge, the compass of the Queeffs 
courji, which bounds the jurisdiction of the lord 
steward of the household ; it seems to have 
been twelve miles about.— JBnV. 68. A quan- 
tity of land from fifteen to thirty acres.— 28 
Edw. I. Also, a stick, or rod, whereby one is ad- 
mitted tenant to a copyhold estate.— G. N. B. 17. 

Vergelt, the Saxon fine for a crime. See 
Wergild. 

Vergers [portatores virgw ylat . ; bedeau 
lisey Fr.], those who carry white wands befi>re 
the judges, or before church dignitaries. 

VerMoation, confirmation by evidence. As 
a formal conclusion of a plea it is rendered tm- 
necessary by £5. L. P. A. 1852, s. 67. 

VeritaSy a quocunque dicitury a Deo est.—-A 
Inst. 153.— (Truth, by whomsoever pro- 
nounced, is from God.) 

Vei'itas demonstrationis tollit errorem nominis^ 
1 Ld, Raym. 303. — (The truth of the demon- 
stration removes the eiTor of the name.) 

Veritas nihil veretur nisi abscondi. — 9 Co, 20. 
(Truth fears nothing but concealment.) 

Veritas nimium altercando amittitur.-^Hob. 
344. — (By too much altercation truth is. lost.) 

VeritaSy quce minime defensatury opprimitur ; 
et qui non improbaty approbat.~S Inst, 27.— 
(Truth which is not sufficiently defended, is 
oppressed; and he who doeS not disapprove, 
approves.) 

Veritatem qui non libere pronundaty proditor 
est veritatis. — 4 Inst. (He who does not 

freely speak the truth, is a betrayer of truth.) 

Verna, a slave born in his master*8 house.— 
Civ. Law. 

Versus [Lat.], abbrev. v. (against). 

Vert [fr. verdy Fr. ; viridiSy Lat.], otherwise 
called greeWmSy everything that bears a green 
leaf within a forest that may cover a deer ; but 
esjfecially great and thick coverts. 

Manwood (part 2, p. 33) divides vert into 
overt-Tcrt ^nd nether- vert; the overt-vert is that 
which is termed haut-boySy and nether-verty sa5- 
boya ; and into special verty which is, all trees 
growing within the forest that bear fruit, to 
feed deer, because the destroying of it is more 
grievously punished than of any other vert.. . 

Also, that power which a man has, by royi^ 
grant, to cut green-wood in a forest. 

Also green color, called Venus in the aaNha 
of princes, and Emerald in those of peert^iiSlld. 
exp^Bssed in engravings lines inf ben^h^ 
Heraldic term. A'.-.'irt ■■ 

Very lord and yery tenant 

et verus tenenSy Lat.], they that areV mta^ediate 
lord and taiant one to another. . . j-o : 
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Vert, to place in possession ; to make x>os- 
sessor of ; to take an interest in property when 
a named period or event occurs. 

Vesta, the crop on the ground. 

Vested in interest, a legal tenn applied to a 
present fixed right of future enjoyment, as re- 
versions, vested remainders, such executory 
devises, future uses, conditional limitations, 
and other future interests as are not referred 
to, or made to depend on, a period or event 
that is uncertain. 

Vested legacy. See LeoXct. 

Vested in possession, a legal term applied to 
a right of present enjoyment actually existing. 

Vested remainder, an expectant estate, 
which is limited or transmitted to a person who 
is capable of receiving the possession, should 
the particular estate happen to determine ; as a 
limitation to A. for life, remainder to B. and 
his heirs ; here, as B. is in existence, he is 
capable (or his heirs, if he die)^of taking the 
possession whenever A’s death may occur. A 
vested estate may take effect thodgh the pre- 
ceding estate be defeated, as when an infant 
makes a lease for life with a remainder over, 
and on majority he disagree to the estate for 
life, yet the remainder is good, having been 
duly vested by a good title. — Fearne^ C. R. 308. 

The person who is entitled to a vested re- 
mainder having a present vested right of future 
enjoyment, i. e. an .estate in praesenti^ to take 
effect in possession and pernancy of the profits 
in futuro^ can transfer, alien, and charge it 
much in the same maimer as an estate in pos- 
session. — 2 Cru! Dig. 204. 

Vesting order. The Court of Chancery 
has the power of gmating an order passing the 
legal estate in lieu of a conveyance, but such 
order must be stamped, as if it were a deed of 
conveyance, pursuant to 13 & 14 Viet. c. 60, 
and 15 & 16 Viet. c. 55. Also commissioners 
appointed by several modern statutes have the 
powers, by vesting order, to transfer legal 
estates without the necessity of a deed of 
transfer. 

Also before the abolition of the Insolvent 
Court, an order of that court, transferring an 
insolvent’s property to the provisional assignee. 

Vestry > or Vestiary, a place or room ad- 
joining to a church, where the vestments of 
the minister are kept ; also, a parochial as- ' 
sembly, commonly convened in the vestry, to 
transact the parish business. 

A custom has obtained in large and populous 
parishes of yearly choosing a select number of 
the chief and most respectable parishioners to 
represent and manage the concerns of the parish 
for that year. They are called a select vestry. 

Vestiy clerk, an ofiicer appointed to attend 
vestries, and take an accoimt of their proceed- 
ing, &o. 

vertnra, a crop of grass or com. 


Vesture, a garment ; metaphorically applied 
to a possession or seisin. 

Vetera Statute, the ancient statutes, com- 
mencing with Magna Charta^ and ending with 
those of Edward II., including also some which, 
because it is doubtful to which of the three 
reigns of Hen. III., Edw. I. or Edw. II. to assign 
them, are termed incerti temporis . — 2 Reeves^ 
c. viii/^^. 85, and c. xii,, p. 354. 

Vetitum namium, or Bepetitum namium, 
a second or reciprocal distress, in lieu of the 
first, which has been eloigned. 

Veto, a prohibftion, or the right of forbidding. 

Vexata ^usestio [Lat.], an undetermined 
point. « 

Vexatious suit, one brought without proba- 
ble cause, for the purpose of annoyance or op- 
pression. As to vexatious indictments, see 22 
& 23 Viet. c. 17. 

Via, the right to use a way for any purpose. 
Cum. C. L. 83. 

ViabiUty, a capability of living after birth ; 
extra uterine life. 

VisB servitus {servitude of way\ a right of 
road over another’s land, or rather a Scottish 
tenure, by which such right accrues against the 
possessor of land. ^ 

Via Begia, the highway or common road, 
called the Queen’s way, because under her pro- 
tection. It was sometimes called via militaris . — 
Bract. 1. 4. 

, Via trita eat tutissima . — 10 Co. 142. — (The 
beaten road is the safest.) 

Vicarius non habet vicdrium.~-^A delegate 
cannot have a delegate.) 

Vicar, one who performs the functions of 
another ; a substitute. Also, the incumbent of 
an appropriated or impropriated benefice, as 
distinguished from the incumbent of a non- 
appropriated benefice, who is called a rector. 
See 3 Step. Com. 19. 

Vicarage, the benefice of a vicar. 

Vicarage teinds, small tithes. 

Vicarial tithes, petty or small tithes pay- 
able to the vicar. 

Vioario, &c. an ancient writ for a spiritual 
person imprisoned, upon forfeiture of a recog- 
nizance, &c. — Reg. Org. 147. " 

Vice-Admiral, an under-admiral at sea, or 
admiral on the coasts; a naval ofiicer of the 
second rank. 

Vice-Admiralty Courts, tribunals esta- 
blished in Her Majesty’s possessions beyond 
the seas, with jurisdiction over maritime causes, , 
including those relating to prize. 

The Vice- Admiralty Courts Act, 1863 (26 
Viet. c. 24), entitled ‘ An Act to facilitate the 
'appointment of Admirals and of OflScers in Vice- 
Admiralty Courts in Her Majesty’s possessions 
abroad, and to confirm the past proceedings, to 
extend the jurisdiction and to amend the prac- 
tice of those courts,* repeals 3 & IV.c. 51, 
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and other Acts. It enacts that in any British 
possession wliere the odice of vice-admiral shall 
become vacant, the governor of such possession 
shall be ex-officio vice-admiral thereof until a 
notification is received that a formal appoint- 
ment to the office has been made by the 
Admiralty (s. 3)» In any British possession 
where the office of judge of a vice-admiralty 
court shall become vacant, the chief juaPtice and 
principal judicial officer of such possesion, or 
tlie person lawfully authorized to act as such, 
shall be ex-officio judge of the vice-admiralty 
court until a notification is received in the pos- 
session that a formal appointment has been 
made by the Admiralty (s. 4). The 5th sec. 
makes provision for a vacancy in the office of 
registrar or marshal. The 7th sec. reserves 
the right of the admiralty to appoint any vice- 
admiral, or any judge, registrar, marshal, or 
other officer of any vice-admiralty court as 
heretofore by warrant from the Admiralty and 
by letters patent issued under the seal of the 
High Court of Admiralty in England. Sec. 10 
enacts that the matters in respect of which the 
vice-admiralty courts shall have jurisdiction 
are as follows : — 

(1) Claims for seaman’s wages. 

(2) Claims for master’s wages and for his 
disbursements on account of the ship. 

(3) Claims in respect of pilobige. 

(4) Claims in respect of salvage ^f any ship 
or of life or goods therefrom. 

(5) Claims in respect of towage. 

(6) , Claims for damage done by any ship. 

(7) Claims in respect of bottomry or re- 
spondentia bonds. 

(8) Claims in respect of any mortgage where 
the ship has been sold by a decree of the vice- 
admiralty court, and the proceeds are under 
its control. 

(9) Claims between the owners of any ship 
registered in the possession in which the court 
is established touching the ownersliip, posses- 
sion, employment, or earnings of such ship. 

(10) Claims for necessaries supplied in the 
possession in which the court is established to 
any ship of which no owner or part owner is 
domiciled^ within the possession at the time of 
the necessaries being supplied. 

(11) Claims in respect of the building, 

equipping, or repairing, within any British 
possession, of any ship of which no owner or 
part owner is domiciled within the possession 
at the time of the work being done. * 

The 11th sec. enacts that the vice-admiralty 
courts shall also have jurisdiction— 

(1) In all cases of breach of the regulations 

and instructions relating to Her Majesty’s oavy 
at sea. • 

(2) In all matters arising out of droits of 
admiralty. 

Nothing .contained in this Act shall be con- 


strued to take away or restrict the jurisdiction 
conferred upon any vice-admiralty coiut by any 
Act of Parliament in respect of seizures for 
breach of the Kevenue Customs Trade or 
Navigation Laws, or of the laws relating to the 
abolition of the slave trade, or to the capture 
and destruction of pirates or piratical vessels, 
or any other jurisdiction now lawfully exer- 
cised by any such court, or any jurisdiction 
now lawfiilly exercised by any other court 
within Her Majesty’s dominions (sec. 12). 

The jurisdictioti of the vice-admiralty, court, 
except where it is expressly confined bjr this act 
to matters arising within the possession in which 
the court is established may be exercised whether 
the cause or right of action has arisen within or 
beyond the limits of such possession (sec. 13). 

Provisions are then made respecting ffie 
framing of rules and tables of fees (s. 14 to 18) 
and lor the revision of taxations of costs in the 


vice-admiraltjj^ courts by the High Court of 
Admiralty (s. 19) ; power is given to registrars 
to administer* oaths (s. 20) ; the mode of pro- 
ceeding in cross suits of damage by collision is 
amended (s. 21); an appeal is given from 
vice-admiralty courts to Her Majesty in 
council (s. 22) ; the time for appeal is limited to 
six months from the date of the decree or order 
appealed from (s. 23) ; and previous Acts relat- 
ing to vice-admiralty courts are repealed, save 
as regards Her Majesty’s possessions in India, 
but regulations and tables of fees now in force 
under the 2 & 3 Wm. IV. c. 51, are to continue 
in force until repealed or altered under this Act. 
A schedule to the Act contains a list of the 
existing vice-admiralty courts to which the Act 
applies. They are 


Antigua 
Bahamas 
Barbadoes 
Bermuda 
British Columbia 
British Guiana 
British Honduras 
Cape of Good Hope 
Ceylon 
Dominica 
Falkland l^ands 
Gambia River 
Gibraltar 
Gold Coast 
Grenada 
Hong Kong 
Jamaica 
Labuan 
Lagos 

Lower Canada, other- 
v^se Quebec 
Malta 
Mauritius 
Montserrat 
Natal 


Nevis 

New Brunswick 
Newfoundland 
New South Wales 
New Zealand 
Nova Scotia, other- 
wise Halifax 
Prince Edward Island 
Queensland 
St. Christopher 
St. Helena 
St. Lucia 
St. Vincent 
Sierra Leone 
South Australia 
Tasmania, formerly 

called Van Diemen’s 
Land 
Tobago 
Trinidad 

Vancouver’s Island . = 
Victoria if- 

Virgin , I^nds, other<* 
wise Tortola 
Western Australia 
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Vioe-toiiamberlauit a great officer next 
under the Lord .Chamberlain, who, in his ab- 
sence, has the rule and control of all officers 
appertaining to that part of the royal household 
which is called the chamber above stairs. 

Vico-ChanoeUor [fr. vicecancellariua^ Lat.], 


a sub-chancellor. 

Vice-Chancellors in Equity. There are 
three: the Vice-Chancellor of England, ap- 
pointed by 53 Geo. III. c. 24, and two juniors, 
appointed by 5 Viet. c. 5, s. 19. Each of these 
sits separately from the lord chancellor and 
lords justices, to whom an appeal lies from their 
decisions. See 14 & 15 Viet. c. 4, and 15 & 
16 Viet. c. 80, ss. 52-58. 

Vice-Chancellor of the Universities. See 

Chancellor of the Universities. 

Vice-oomes, a viscount ; a sheriff. 

Vicecomea dicitur quod vicem comitia auppleat. 
Co. Jjitt. 168.— (‘ Vicecomes ’ {sheriff)^ is so 
called, because he supplies the< place of the 
* conies ’ {earl),') 

Vice-comes non misit breve <[Lat.] (the 
aheinffhaa not aeni the writ). This continuance 
is abolished by r. 31, H. T. 1853. 

Vice-Constable of England, an ancient 
officer in the time of the fourth Edward. 

Vice-consul, one who acts for a consul ; a 
sheriff. 

Vice-donunus, a sheriff. — Ingulphiba. 

Vice-dominus episcopi, the vicar-geiieral, 
or commissary of a bishop. — Blount, 

Vice-gerent, a deputy or lieutenant. 

Vice-marshal, an officer who was appointed 
to assist the Earl Marshal. 

Vice-roy, the sovereign’s lord-lieutenant 
over a kingdom, such as Ireland. 

Vice-treasurer. See Under-treasurer. 

Vicinage [fr. voiainage^ J'r.], neighbour- 
hood, or near dwelling places adjoining. 

Vicini viciniora prwaumuntur scire. — 4 Inst. 
173. — (Persons living in the neighbourhood are 
presumed to know the neighbourhood.) 

Vicious intromission, a meddling with the 
moveables of a deceased, without confirmation 
or probate of his will, or other probable titles. — 
Scotch phrase. * 

Vicis et venelljs mundandis, an ancient 
writ against the mayor or bailiff of a town, &c. 
for the clean keeping of their streets and lanes. 
Beg. Orig. 267. 

Vicountiel, or Vicontiel, anything that be- 
longs to the sheriff, as vicontiel writSf i. e. such 
as are triable in the sheriff’s court. As to 
vicontiel rents, see 3 & 4 Wm. IV. c. 99, ss. 
12, 13, which places them under the manage- 
ment of the commissioners of the woods and 
tbreste. « 


Vicountiel jurisdiction, that jurisdictioi 
which belongs to the officers of a county, a 
sheriffs, coroners, &c. < 

Victoria Colony. See 13 & 14 yict. c. 59 


18 & 19 Viet. cc. 55, 56 ; and 22 & 23 Viet, 
c. 12. 

Victoria Park. See 14 & 15 Viet. c. 46. 
Victualling houses. See Public houses. 

Vidame, a vavasor, which see. 

Videbis ea scepe cornmitti quea aaspe vindi- 
cantur. — 3 Inst. Epil. — (You will see these 
things frequently committed which are fre- 
quentljt, «punished.) 

Vid^oet {to wit). See Scilicet. 

Vidimus, an inspeximus, which see, — Barr, 
on Stat. 5. 

Viduitatis professio, the making a solemn 
profession to live a sole and chaste woman. 

Vidw.ty, widowhood. 

Vi et armis [Lat.] {with force and urns), 
words inserted in pleadings to express a forcible 
and violent act. 

View, an inspection of property in contro- 
versy, or of a place,, where a crime has been 
committed, by the jury previously to the trial. 

A writ of view shall not be necessary or 
used, but, whether the view is to be had by a 
common or special jury, it shall be sufficient to 
obtain a rule of the court or judge’s order, 
directing a view to be had ; and the ‘proceed- 
ings upon the rule for a view shall be the same 
as the proceedings heretofore had under a writ 
of view ; and the sheriff, upon request, shall 
deliver to either party the names of the 
viewers, ai^ shall also return their names to 
the associate for the purpose of their being 
called as jurymen upon the trial. — C. L. P. A. 
1852, s. 114. 

The rule for a view may in all cases be 
drawn up by the officer of the court on the ap- 
plication of the party, without a motion for that* 
purpose. — H, T. 1853, r. 48. 

Upon any application for a view, there shall 
be an affidavit, stating the place at which the 
view is to be made, and the distance thereof 
from the office of the under-sheriff, and the sum 
to be deposited in the hands of the under- 
sheriff shall be lOZ. in the case of a common 
jury, and 16/. in case of a special jury, if such 
distance do not exceed five miles ; and 15/. in 
the case of a common jury, and 21/. in case of 
a special juiy, if it be above five miles. And 
if such Sum shall be more than sufficient to 
pay the expenses of the view, the surplus shall 
forthwith be returned to the attorney of the 
])arty whe obtained the view ; and if such sum 
shall not be suificient to pay such expenses, the 
deficiency shall forthwith be paid by such 
attorney to the under-sheriff. And the under- 
sheriff shall pay and account for the money so 
deposited, according to the given scale (r. 49). 
Wl^pre a view has been l^ad, the jurors who had 
it are to be called first upon tiie trial,; andithen 
other jurors must be called to make a complete 
ju^. — 1 Chit, Arch. Pi'OG. by Pren. ZlX, 

. View of Ihuikpledge. See Leet. ^ 
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Vifg^ge. viviim vadium, which see. 

Vigil. the eve or next day before any solemn 
feast. 

VigilantibuB non dormientibusjura subveniunt. 
Wing. 692. — (Laws come to the assistance of 
the vigilant, not of the sleepy.) 

Vi laioH removendS., a writ that lies where 
two persons contend for a church, and one of 
them enters into it with a great nuniUer of lay- 
men, and holds out the other vi et arinis ; then 
he timt is holden out shall have this writ ad- 
dressed to the sheriff, that he remove the lay 
force ; but the sheriff ought not to remove the 
incumbent out of the church, whether he is 
there by right or wrong, but only tli^ force. — 
F.N.B.U. 

Vm, or ViUage, a manor; a parish; the 
outpart of a parish. 

The following is the difference between a 
mansion, a village, and a manor; namely, a 
mansion may be of one or more houses, but it 
must be of one dwelling house, and none near 
to it ; for if other houses are contiguous, it is a 
village ; and a manor may consist of several 
villages, or one alone. — Fleta^ 1. 6, c. li. 

Villa est ex pluribus mansionibus vicinata et 
collata ex pluribus vicinis^ et sub appellations 
villai'um continentur burgi et civitates. — Co. 
Liu. 115. — (Vill is a neighborhood of many 
mansions, a collection df many neighbors, and 
under tlie term of vills, boroughs and cities are 
contained.) 

Villa regia, a manor held by the Crown. 

Viliam or Villein [fr. vilisy Lat.], a man of 
base or servile condition ; a bondman or ser- 
vant ; one who held by a base service. — 1 Ilallf 
M. A. c. ii. pt. 2, p. 199. 

Villanis regis subtractis reducendis, a 
writ that lay for the bringing back of the king’s 
bondmen, that had been carried away by others 
out of his manors, whereto they belonged. — 
Reg. Orig. 87. 

Villein in gross, one annexed to the person 
of the lord, and transferable by deed from one 
owner to another. 

Villein regardant, one annexed to the 
manor or land. 

Villdin services, base, but certain and de- 
mined services. 

Villein socage, a holding of the king; a 
privileged sort of villenage. 

Villenage, a base tenure. 

There are two sorts -Ist, purCy where a 
man holds upon terms of doing whatsoeviSr is 
commanded of him ; and 2nd, privileged y other- 
wise called villein socagSy which see. See also 
Tenure. 

Villenous judgment \yillanum judi<dumy 
Lat.], a judgment which deprived one of his 
liberam legemf whereby he was discredited and 
disabled as a juror or witness ; forfeited his 
goods and dmttels, and lands for life ; wasted 


the lands, razed the houses, rooted up the 
trees, and committed his body to prison. It 
has become obsolete.— 4 JSl. Com. 186. 

Vim vi repellere licety modo fiat moderemine 
inculpatce tuteloBy non sumendam vindictam, 
sed ad propulsandam injuriam.-^Co. Litt. 162. 
(It is lawful to repel force by force, but let 
it be done with the moderation of blameless 
defence; not to take rev^enge, but to repel 
inju^.) ^ . 

• Vinaginm [tributum h vinoy Lat.J, a pay- 
ment of a certain quantity of wine, instead of 
rent for a vineyard. — 2 Mon. Ang. 980. 

Vinculo matrimonii. Divorce d. See A 
VINCULO MATRIMONII and Marriage. 

Vindez, a defender.— Civ. Law. 

Vindicatio, a real action claiming prop^ty 
by its owner. — Civ. Law. 

Vindicatory part of laws, the sanction of 
the laws, whereby it is signified what evil or 
penalty shall be incurred by such as commit 
any public wrongs, and transgress or nqglect 
their du^. 

Viol [old law Fr.], rape. — Barr, on StaU 
139. 

Violation of safe conducts, an offence 
against the law of nations. — 4 Step. Com. 297. 

Violation of women. See Rape. 

Violent presumption, a strong presumption. 

Violenta preesurnptio aliquando est plena pro- 
batio. — Co. Litt. 6 b. — (Violent presumption is 
some times full proof.) 

Violent profits, double value of a tenement 
within a burgh, and the highest rent for lands 
in tlie country, recoverable against a tenant for 
refusing to remove. — Scotch phrase. 

Viperina est expositio qucB corrodit viscera 
textus . — 11 Co. 34. — (It is a bad exposition 
which destroys the vitals of the text.) 

Vir et uxor censentur in lege una persona.’^ 
Jenk. Cent. 27. — (Husband and wife are con- 
sidered one person in law.) 

Vir et uxor sunt quasi unica personay quia 
caro et sanguis una : res licet sit propria uxoriSy 
vir tamen ejus custosy cum sit caput mulieris.-— 
Co. Litt. 1 12. — (Man and wife are, as it were, 
one person, because only one flesh and blood ; 
althougl^ the property may be the wife’s, the 
husband is keeper of it, since he is the head of 
the wife.) 

Virga, a rod or ensign of office. — CoweL 

Virgate, a yard-land. 

Virge, Tenant iy, a species of copyholder^ 
who holds by the virge or rod. 

Vir militans Deo non implicetr^ secularihm 
negotiis. — Co. Litt. 70.-^(A man fighting- for 
God ought not to be involved in seculi^ 

■nbss.) ■■ 

Viridario eligeudo, a writ fbr tke cbdiee of 
a verderer in the forest.— .Bey. . 3i77v * 

Virilia, tlie privy members of a man, to cut 
off which was felony by the- cominon law, 
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though the party consented to it. — Bract, 1. 3, 

р. 144. 

Vis [Lat.j, any kind of force, violence, or 
disturbance to person or property. It was a 
vis armata^ i. e. vis cum armia^ or vis simpleXy 
i. e. vis sine armis. — 1 ReeveSf c. vi.f^ p. 322. 

Visa, a register ; the mode of authentication 
of an act. 

Viscount or Vicount [fr. vicecomes^ Lat.], 
an arbitrary title of honor, without any shadow 
of office pertaining to it, created by Henry VI. 
2 Inat. 5. See Barr, on Stat,^4:0d. A peer 
of the fourth order, between earl and baron. 

Visitation, judicial visit or perambulation. 

Visitation books of heralds, compilations, 
when progresses were solemnly and regularly 
made into every part of the kingdom, to in- 
quire into the state of families, to register 
marriages and descents, which were verified to 
the heralds upon oath. They are allowed to 
be good evidence of pedigrees. '■ 

Visitor, an inspector of a college or corpora- 
tion, or hospital. The Court of *Chancery 
exercises the right of visitation on behalf of 
the Crown. As to visitors of lunatic asylums, 
see 16 & 17 Viet. c. 97, s. 22 ; 8 «fe 9 Viet. 

с. 100, ss. 61, 62 ; and 25 & 26 Viet. c. Ill, 
s. 30. 

Visitor of manners, the regarder’s office in 
the forest. — Mania . 195. 

Vis legitfus est inimica. — 3 Inat. 176. — (Vio- 
lence is inimical to the laws.) 

Vis major, inevitable accident, irresistible 
force. 

By inevitable accident, commonly called the 
act of God, is meant any accident produced by 
any physical cause, which is irresistible ; such 
as a loss by lightning or storm, by the perils of 
the sea, by inundation or earthquake, or by 
sudden death or illness. 

By irresistible force is meant such an inter- 
position of human agency as is, from its nature 
and powers, absolutely uncontrollable.-— AStory’s 
Bailmenta^ 29. 

Visne [fr. visnetum^ Lat.], a neighbourhood. 

Visus, view or inspection. ^ ^ 

Vitilitig^te, to litigate cavillously. 

Vitium clerici nocere non debet. — Je!%Jc. Cent. 
23. — (A clerical error ought not to hurt. ) 

Vitium est quod fugi debety ne si rationem non 
invenias^ mox legem sine ratione esse clamea.-^ 
Elies. Postn. 86. — (It is a fault which ought 
to be avoided, that if you cannot discover the 
reason, you should presently exclaim that the 
law is witho^ reason.) 

Viva peeimia [Lat.], cattle, which obtained 
this name from being received during the 
Saxon period as money upon most occasions, 
at certain regulated prices. 

Vivaxy or Vivarye [fr. vivarium^ Lat.], a 
place where animals are preserved; a park, 
warren, piscary, &c.— 2 Inst. 100. 


Viv& voce (Jy word of moutli^. 

VivTim vadium, Vi%age or Living pledge, 
when a person borrows money of another, and 
grants to him an estate to hold till the rents 
and profits shall repay the sum borrowed, with 
interest. The estate is conditioned to be void 
as soon as the sum is realised. . See Welsh 

MOKTGAGE. 

Vix ulid lex fieri potest quee omnibus com- 
moda sitfssed si majori parti prospiciat utilis 
est. — Plow. 369. — (Scarcely any law can be 
made which is beneficial to all ; but it is useful 
if it benefit the greater majority.) 

Vooatio in jus, a citation to law. — Civil Law. 

Vocifeiatio, an outcry ; hue and cry. 

Voidance, the act of emptying ; ejection 
from a benefice. 

Void and Voidable. There is this differ- 
ence between these two words : void means 
that an instrument or transaction is so nugatory 
and ineffectual that nothing can cure it ; void- 
abhf when an imperfection or defect can be 
cured by the act or confinnation of him who 
could take advantage of it. Thus, while ac- 
ceptance of rent will make good a voidable 
lease, it will not affirm a void IcJise. 

The Court of Chancery has drawn this dis- 
tinction between voidable and void contracts : 
with regard to the former, they will be decreed 
to be delivered up, since their retention is 
liable to be applied to improper purposes, such 
as^ future litigation, when lapse of time may 
have weakened or destroyed the means of 
defence; or since their existence uncancelled 
may cloud a title, or diminish its value and 
security ; but as to void instruments, the ille- 
gality of which appears upon their face, equity 
does not interpose its authority, since their pro- 
duction at any period of time will plainly estab- 
lish their nullity. 

Voir dire [veritatem dicere^ Lat.], examining 
a witness before he gives evidence in the cause, 
as to whether he be competent or interested in 
the cause or not. Lord Kenyon said that 
objections to the competency of witnesses never 
come too late, but may be made in any stage 
of the cause. — Stone v. Blackburne^ 1 Esp. 37 . 
Witnesses are not now incompetent ‘'on the 
gi’ound of interest or infamy. — 6 & 7 Viet. 
c. 85. 

Voiture, carriage, transportation by car- 
riage. 

Volenti mm fit injuria. — Plow. 501. — (An 
injtfry is not done to the willing.) 

Volumus {we will), the first word of a clause 
in the royal writs, of protection and letters- 
patent. 

Volnntarius dsemon, a drunkard.— Co. Litt. 
247 a. • 

Voluntary, acting without compulsion; doing 
by design. When applied to a conveyance, it 
mii^ns tiiat it is made merely on a good, and not 
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on a valuable consideration. See Fbaudulent 
CONVEYANCES. 

Voluntary answer) one filed by a defendant 
to a bill in equity, without being called upon 
to answer by the plaintifi; 

Voluntary deposit, such as arises from the 
mere consent and agreement of the parties.-— 
Story^s Bailment^ 47. 

Voluntary jurisdiction, one e^iarcised in 
matters admitting of no opposition, apd by any 
judge at any time and in any place. — Scotch 
phrase. 

Voluntary oath, an oath administered in a 
case for which the law has not provided. See 
5. & 6 Wm. IV. c. 62. i 

Voluntary redemption, the receipt of his 
money by the wadsetter (mortgagee), who 
then voluntarily renounces. — Scotch phrase. 

Voluntary waste, that which is active or 
wilful. 

Voluntas donatoris in charta aoni sui mani-' 
feste expressa observetur. — Co. Litt. 21.-#(The 
will of the donor manifestly expressed in his 
deed of gift is to be observed.) 

Voluntas in delictiSy non exitus spectatur , — 
2 Inst. 57. — (In crimes the will, and not the 
consequence, is looked to.) 

Voluntas reputatur pro facto. — 3 Inst. 69.— 
(The intention is to be taken for the deed.) 

Voluntas testatoris est amhdatoria usque ad 
extremum vitm exitum. — 4 Co. 61. — (The will 
of a testator is ambulatory until death.) 

Voluntas testatoris habet interpretatioi^em 
latam et benignam. — Jenk. Cent. 260. — (The 
intention of a testator has a broad and benig- 
nant interpretation.) 

Voluntas ultima testatoris est perimplenda 
secundum veram intentionem suam. — Co. Litt. 
322. — (The last will of the testator is to be 
fulfilled according to his true intention.) 

Volunteer, a person who receives a volun- 
tary conveyance. 

Also, a person who has voluntarily joined a 
corps raised either for home or foreign service ; 
or for the purpose of being trained to act with 
the regular troops and the militia and yeo- 
manry in defending the country in the event 
of invtislon. The name of the Volunteer 
force is now generally applied to the body 
raised for the latter purpose in Great Britain. 
The laws relating to the Volunteer force in 
Great Britain have been consolidated and 
amended by the Volunteer Act 1863 (26 & 
27 Viet. c. 65), which repealed the statutes on 
the subject .previously in force. This Act is 
divided into seven parts 

Part 1. The organisation of the volunteer 
force. 

Part 2. Actual military service. 

Part 3. Discipline. 

Part 4. Rules and property of corps. 

Part 5. Acquisition of land for ranges. 


Part 6. Exemptions. 

Part 7. Miscellaneous provisions. 

As to the raising and establishing a reserve 
Volunteer force of seamen, called Royal Naval 
Volunteers, see 22 & 23 Viet. c. 40 ; also 24 
& 25 Vi(ft^ o. 129, enabling Her Majesty to 
accept the services of oflicers of the merenant 
service as reserve oflSicers to the royal navy. 
As to the Royal Naval Coast Yolunteers, see 
16 & 17 Viet. c. 73, amended by 26 Viet. 
c. 5. 

Vote, suffrage, voice given, and numbered. 

Voter, a constituent, one who has the right 
of giving his voice or suffrage. 

Votum, a vow or* promise. Dies votorum, 
the wedding-day. — Fleta^ 1. 4, 

Vouch, to give testimony, to obtest. 

Vouche [fr. voco, Lat.], to call out, to war- 
rant lands. 

Vouchee, the person vouched in a writ of 
.right. * 

Voucher, a witness, testimony, acquittance, 
or receipt. 

Vraic, seaweed. It is used in great quanti- 
ties by the inhabitants of Jersey and Guernsey 
for manure, and also for fuel by the poorer 
classes. In Benest v. PipoUy on appeal from 
Jersey to the Privy Council, it was ruled that 
the lord of a manor cannot establish a claim 
to the exclusive right of cutting seaweed on 
rocks situate below low-water mark, except by 
a grant from the Crovm, or by such long and 
undisturbed enjoyment of it as to give him a 
title by prescription. — 1 Knapp's P. C. Hep. 
p. 60, A.D. 1829. 

Vulgar or Popular errors, erroneous no- 
tions. The following are instances : — 

(1) That a funeri procession passing over 
private grounds creates a public right of way. 

(2) That it is lawful to arrest and detain a 
dead body. 

(3) That first cousins may intermarry, and 
that second cousins may not : whereas they 
may both marry with each other. 

(4) That a surgeon or butcher cannot be 
Sworn as a juryman. 

(5) That all persons bom at sea claim a 
right of settlement in Stqpney parish. 

(6) luat a lease for more than ninety-nine 
years constitutes a freehold. 

(7) That a husband is punishable for his 
wife’s criminal acts. 

(8) That to disinherit a child the sum ,of 
one lulling must be bequeathed. 

(9) That the old statutes have {prohibited 

the planting of vineyards ; or the um of sawtUg- 
mills. ^ 

* (10) That it is penal to open a eoal-^iie, or 
to kill a crow witl^ five miles of or 

to shoot with a wind-gun^ or to curly a 
lanthom. 

(11) That the sovereign signs the death- 
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warrant (as it is called) for the execution of a 
criminal. 

(12) That there is a statute which obliges 
the owners of asses to crop their ears, lest the 
length of them should frighten the horses whieh 
they meet on the road. 

(13) ‘ That a woman by marrying a man un- 
der the gallows will save him from execution. 

(14) That any one may be put into the 
Crown-office, for no cause whatever, or the most 
trifling injury. 

(16) That there was not a land-tax before 
the reign of William III. 

(16) That a man who marries a woman in 
debt, by taking her from the hands of the priest 
clothed only in her shift will not be liable to 
her engagements. See Selling a wife, and 
Chastisement of a wife. 

(17) That it costs only thirteen-pence-half- 
' penny to be hanged. 

Vulgaris opinio est duplex^ vii. orta inter, 
graves et discretos, quce multmn veritatis habetj 
et opinio orta inter leves et mlgares homines 
absque specie veritatis. — 4 Co. 107. — (Common 
opinion is of two kinds, viz. ihat which arises 
among grave and discreet men, which has 
much truth in it, and that which arises among 
light and common men, without any appear- 
ance of truth.) 

Vulgaris purgatio, Judicium Dei^ which 
see. 

w. 

Wadset, a mortgage. — Scotch term. 

Wadset improper, when the mortgagor 
pays the public burdens, the wadsetter (mort- 
gagee) having his annual rents secured. 

Wadset proper, when the wadsetter (mort- 
gagee), takes his hazard of the rents of the land 
for satisfaction of his annual rent, and himself 
pays all public burdens. 

Wadsetter, a mortgagee. 

Waftors, conductors of vessels at sea. 

Wage [fr. vador, Lat. ; gage, Fr.], the giving 
of a security for the performance of anything. 

Wager, Feigned issue on a. See Feigned 

ISSUE. 

Wager of battel. See Battel. 

Wager of law [fr. vadatio legis, Lat.], a 
proceeding which consisted in a defendant’s dis- 
charging himself from the claim, on his own 
oath, bringing with him at the same time into 
court eleven of his neighbors to swear that 
they beli^ed his denial to be true. It was 
abolished 3 & 4 Wm. IV. c. 42, s. 13. 

Wagering policies, those effected for ga^n- 
bling purposes, which are void by 14 Geo. III. 
c. 48. See 19 Geo, III, c. 37. See Double 

INSURANCE. 

Wagers. See Gaming. 


It is well established at common law, that a 
wager is a legal contract, which the courts are 
bound to enforce, although it be in respect of 
a matter which is trifling, or in which the 
parties have no interest ; but if it be on a 
subject which is illegal, or which offends against 
public policy, it is void. And wagers which 
tend to affect the feelings and interests of third 
parties, (grlead to indecent exposures and ex- 
aminatioip), or are, in any manner, contra bonos 
mores, are void. — Story^s Contracts, 127. But 
by 8 & 9 Viet. c. 109, ss. 17-19 are void. 

Wages, the compensation agreed upon by 
a master to be paid to a servant, or any other 
person hi|ed to do work or business for him. , 

An infant can recover wages under 501. in 
the County Court, without a next friend. — 9 & 

10 Viet, c. 95, s. 64. 

As to the futility of laws for their regulation, 
see 3 Hall. M.A. c. viii., pt. 3, p. 178 ; and 1 
Mill's Pol. Eco. c. xi., p. 409, et seq. 

Wlgessiun, a doubtful word, perhaps Mus- 
sel Ouze. See Me Alston's estate, 5 W. M. 
189. 

Waggonage, money paid for carriage in a 
waggon. 

Waif or Waift, Weif or Weft [waiviatum, 
law Lat.], goods found but claimed by nobody ; 
that of which every one waives the claim. 
Also good* stolen and waived, or thrown away 
by the thief in his flight, for fear of being ap- 
prehended. These ai’e given to the sovereign 
b^ the law, as a punishment upon the owner 
for not himself pursuing the felon and taking 
away his goods from him. — Cro, Eliz. 694. 

Wainable, land that may be ploughed, ma- 
nured or tilled. — ^hart. Antiq. 

Wainagium or Wanagiam, the counte- 
nance of a villein ; that which is necessary for 
the cultivation of land. — Barr, on Stat. 12 ; 4 
Step, Com. 530. See Contenement. 

Wain-bote, timber for waggons or carts. 

Waiting-clerks in dhancery. Their offices^l 
were abolished by 5 & 6 Viet. c. 103. 

Waive, to forsake ; to put a woman out of 
the protection of the law. See Outlawry. 

Waiver, the passing by of a thing, or a de- 
clining or refusal to accept it ; also, declining 
to take advantage of irregularities in pro- 
ceedings. 

Wakeman \_quasi, watchman], the chief ma- 
gistrate of liipon, in Yorkshire Camdm, 

Wakening, a citation narrating that a com- 
plainer has raised a summons which he had let 
sleep for a year and a day, concluding that all 
persons cited on the first should compear, hear, 
and see the aforesaid action called, awakened, 
and debated, till sentence be given. — Scotch 
term. 

Wales, a principality in the wrest of the island 
of Great Britain. After Edward I. conquered 
Wales, the line of their ancient princes was abo- 
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lislied, and the King of England's eldest son was 
created their titular prince, and the territory of 
Wales was then entirely annexed to the British 
Crown. The 27 Hen. VIII. c. 26, confirmed 
by 34 & 35 Hen. VHI. c. 36, gave the utmost 
advancement to their civil prosperity, by ad- 
mitting them to a thorough communion of laws 
with the subjects of England. By 20 Geo. H. 
c. 42, it is declared that where Englqi^d only is 
mentioned in ainy Act of Parliament, it shall 
be deemed to comprehend the dominion of 
Wales and town of Berwick-upon-Tweed. By 

1 Wm. IV. c. 70, the jurisdiction of tlie court 
of Great Sessions was abolished, and assizes are 
now held there as in England. See 5 & 6 Vict. • 
c. 32. By 2 Wm. IV. c. 45, three of*its coun- 
ties respectively send two members to the 
House of Commons, and each of the remaining 
counties one. By 8 & 9 Viet. c. 1 1, the manner 
of assigning sheriffs in Wales is regulated by 
and assimilated to that of England. See 1 Step. 
Com. 85. The 26 & 27 Viet. c. 82, empowers 
the Bishops of Welsh dioceses to facilitate the 
making provision for English services in certain 
parishes in Wales. 

Wales, Prince and Princess of . See Prince 
AND Princess. 

Wales, Statute of 12 Edw. I. a.d. 1284. — 

2 Peeves^ c. ix., p. 95. 

Waleschery, the being a Welshman. 

Waliscus isei'vuSy Lat.], a servant, or any 

other ministerial officer. 

Walkers, foresters, who have the care of% 
certain space of ground assigned to them. 

Waltham Black Act, 9 Geo. 1. c. 22. As 
to setting fire to houses, mills, &c. see Black 
Act. 

Waltham Forest. See 12 & 13 Viet, c. 81. 

Wanlass, an ancient customary tenure of 
lands, i. e. to drive deer to a stand that the lord 
may have a shot. — Blount's Tenures^ 140. 

Wanton and furious driving, an offence 
. against public health. 

By 24 & 25 Viet. c. 100, s. 35, it is provided 
that if any person having the charge of any 
carriage or vehicle shall, by wanton or furious 
driving, or racing or other wilful misconduct or 
neglect, ^o or cause to be done any bodily 
harm to any person whatsoever, he shall be 
guilty of a misdemeanor, and bo imprisoned, 
with or without hard labor, for any term not 
exceeding two years. In addition to, or in lieu 
of, such punishment, the court may, if it thinks 
fit, under s. 71, fine the offender, or require 
him to enter into his own recognizances, and 
to find sureties both or either for keeping the 
peace and being of good behaviour. This Act, 
however, must be taken as declaratoiy only* of 
the common law, in the cases to which it refersj 
for at common law it is a misdemeanor, and 
may even amount to manslaughter or murder^ 
for any person to drive or ride so wantonly and 


furiously as to endanger the passengers on Ao 
highway. — 4 Step. Com. 363. 

Wapentake, or Wapentaohium, a hundred, 
as, upon a meeting for that purpose, they 
touched each oUier's weapons in token of ^eir 
fidelity’an^ allegiance. Others think that it 
was ten hundreds or boroughs.-— iJneye, Land. ; 
Ellis's Domesday y 182. 

War, a contention by force ; a fighting be- 
tween two kings, piinces, or parties, in vindi- 
cation of what they conceive to be their just 
rights. The soyereign has the sole prerogative 
of making war or peace. 

War, Articles of see Articles of war. 

War, levying against the sovereign^ a species 
of treason. See Treason. 

Ward, the state of a child under guardian- 
ship. A ward of court is an infant under the 
protection of the Court of Chancery. See In- 
fant. Also, the district of a city, town, parish^ 
or borough, see 5 & 6 Wm. IV. c. 76 ; and 6 
& 7 Wm. IV. c. 103. Also see Watch and 
Ward. • 

Warda, the custody of a town or castle, 
which the inhabitants were bound to keep at 
their own charge. — Mon. Ang. 

Wardage, money paid and Qontributed to 
watch and ward. — Domesday. 

Warden, guardian or keeper. The Lord 
Warden of the Cinque Ports is prohibited from 
recommending to those places members of Par- 
liament, by 2 W. & M.'sess. 1, c. 7. As to 
wardens of the society of Apothecaries, see 55 
Geo. HI. c. 194. 

Ward-holding, the ancient military tenure 
in Scotland. Abolished by 20 Geo. II. c. 50. 

Wardmote, a court held in eveiy ward in 
London. 

The wardmote inquest has power to inquire 
into and present all defaults concerning the 
watch and police doing their duty, to see that 
engines, &c., are provided against fire, that 
persons selling ale and beer be honest and suffer 
no disorders, nor permit gaming, <fec., that they 
sell in lawful measures ; searches are to be 
made for beggars, vagrants, and idle persons, 
(fee., who shall be punished. 

Ward-penny, wardage, which see. 

WardcT'and Liveries, ' Cowri of a court 
erected by Henry VIH. and abolished by 12 
Car. 11. c. 24. 

Wardship, pupillage, guardianship; an in- 
cident to tenure in socage. See Tenure. • 

Wardship in chivalry, an incident to the 
tenure of knight-service. See Ibid. 

Wardship in copyholds, the lord is guards 
of his infant-tenant by special custom. 

Wardstaff, a watchman's staff. 

Wardwit, the being quit of giving money 
for the keeping of wards. 

Wareotare, to plough up land designed for 
wheat in the spring, in order to let it lie &)low 
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for better improvement, which in Kent is called 
summer-land. 

Warehousing^ system, the allowing of goods 
imported to be deposited in public warehouses, 
at a reasonable rent, without payment of the 
duties on importation if they are re-exjiorted ; 
or if they are ultimately withdrawn for home 
consumption, without payment of such duties 
until they are so removed, or a purchaser found 
for them. — 2 MilVs Pol. Eco. 444 ; 2 Step, 
Com. 587 ; 16 & 17 Viet. c. 107, ss. 85-100. 
As to warehousing ports, see s. 10. See also 
23 & 24 Viet. c. 36. * 

Wargfus, a banished rogue. 

Wamcistura, garniture, furniture, provision, 
&c. 

Warning of a caveat, a notice to a person 
who has entered a eaveat in the Probate Court 
to appear and set forth his interest. 

Wamoth, an ancient custom, that if any ten- 
ant holding of the castle of Do^er failed in 
paying his rent at the day, he should forfeit 
double, and for his second failure treble ; and 
the lands so held are called terree eultce et terrcB 
de wamoth. — Mon. Angl. ii. 589. 

Warrandice, warranty.— Scotch term. 

Warrant, a precept under hand and seal, to 
some officer to arrest an offender,* to be dealt 
with according to due course of law 4 also, a 
writ conferring some right or authority, a ci- 
tation or summons. 

Warrantizareest defender e et acquietaretenen’- 
tem^ qui warrantam vocavit, in seisind md ; et 
tenens de re warranti exeambium hahebit ad 
valentiam . — Co. Litt. 365. — (To warrant is to 
defend and insure in peace the tenant who calls 
for warranty in his seisin ; and the tenant in 
warranty will have an exchange in propor- 
tion to its value.) 

Warranty is abolished.— 3 & 4 Wm. IV. 
cc. 27, 74. 

Warrantm potest excipere quod querens non 
tenet terram de qud petit warrantiamy et quod 
donum fuit ineufficiens. — Hob. 21. — (A war- 
ranter may except, that the complainant does 
not hold the land of which he seeks tlje 
warranty, and that the gift was insufficient.) 

Warrant of Attorney, a written authority 
addressed to an attorney or attorneys of the 
court in which it is intended that a judgment 
shall be entered up, authorizing them, or one 
of them, to appear for the party executing it, 
and receive a declaration for him in an action 
brought or to be brought against him, at the 
suit of a person therein mentioned, and there- 
upon to confess the same, or to suffer judgment 
to pass by default; it also authorizes the at- 
torney or attorneys to execute a releasci, of 
errors touching the judgment so to be entered 
up. The instrument must then be under seaJ^ 
which is not absolutely necessary where it 
merely authorizes a judgment to be confessed. 


The law is, that a release of errors must be 
by deed, and an attorney to execute a deed 
must, as we have seen, always be appointed by 
an instrument of as high a nature. A warrant 
of attorney may be executed as a security for 
the performance of any agreement between the 
parties ; but it does not extinguish an original 
debt, or affect the right to siie upon it, unless 
judgment^ have been signed, for until this is 
done it merely a collateral security. If an 
infant of feme coverty or other incapacitated 
person, execute a warrant of attorney jointly 
with others it can only be set aside as against 
such in&nt, feme coverty or incapacitated per- 
•son. It is usual to make the warrant subject 
to be defeated on the performance of certain 
conditions, and||vhen this is the case, they are 
set forth in an agreement, hence called the de- 
feasance. No particular form of defeasance is 
necessary ; but it should be clear and complete, 
for parol evidence to extend its term cannot be 
admitted . — By the Practice Rules of the Com- 
mon Law CourtSy 11. T. 1853, r. 27. Every 
attorney or other person who shall prepare any 
warrant of attorney to confess judgment which 
is to be subject to any defeasance shall cause 
such defeasance to be written on the same 
paper or parchment on which the warrant is 
written, or cause a memorandum in writing to 
be made on such warrant, conkiining the sub- 
stance and effect of such defeastince. By 1 & 
2 Viet. c. 110, 8 . 9, after reciting that it is ex- 
pedient that provision should be made for giv- 
ing every person executing a warrant of at- 
torney to confess judgment or a cognovit ac- 
tionemy due information of ll>e nature and effect 
thereof, it is enacted, that from and after the 
1 st of October, 1838, no warrrant of attorney 
to confess judgment in any personal action or 
‘ cognovit actionemy given by any person, shall 
be of any force, unless there shall be present 
some attorney of one of the superior courts on 
behalf of such person, expressly named by him 
and attending at his request, to inform him of 
the nature and effect of such warrant or 
cognovit before the same is executed, which at- 
torney shall subscribe his name as a witness *to 
the due execution thereof, and thereby declare 
himself to be attorney for the person executing 
the same, and state that he subscribes as such 
attorney. And the 10th section enacts, that a 
warrant of attorney, or cognovit actionemy not 
executed in manner aforesaid, shall not be 
reqdered valid by proof that the person execut- 
ing the same did, in fact, understand the nature 
and effect thereofj or was fully informed of the 
same. These provi^ons do not extend to 
warrants of attorney given by insolvent debtors 
to enter up judgment for the amount of debts 
in their schedule (sec. 87). The defendant’s 
attorney must not be the plaintiff’s attorney, or 
his agent, or his derk ; he must be wholly un- 
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connected with the opposite side. The same 
attorney may act for all the defendants. If 
a defendant be an attorney, of course he acts 
£)r himself. ^ An insulEcient attestation renders 
the document utterly void. 

The death of either party is generally an 
implied revocation of the warrant, but the 
court may order judgment to be entered up 
after the death of the plaintiff, if the warrant 
authorize it to be done, by the pl^tifTs re- 
presentatives. If one or more of sevenfl plain tiffs 
die, judgment may be signed by the survivors, 
though the warrant be silent on the point. But 
the warrant cannot authorize the signing of judg- 
ment against the defendant’s executors after 
Kis death ; such a clause would be vdld, for the 
warrant then stands revoked. If one of several 
joint defendants die, the warrant is wholly 
revoked ; but if they be joint and several, 
judgment may be signed against the survivors. 
If a feme sole give a warrant of attorney, and 
afterwards marry, the court will allow the 
judgment to be entered up against the husband 
and wife. If a warrant of attorney be given 
to a fetne sole, and she afterwards marry, the 
judgment will be allowed to be entered up in 
the name of the husband and wife ; but a 
warrant to a /erne covert is utterly void. If 
the warrant of attorney be obtained by fraud, 
duress, or misrepresentation, or upon an illegal, 
or immoral consideration, the court will order 
it to be delivered up to be cancelled, and will 
set aside all proceedings had upon it, andaso, 
if a material alteration be made in it after 
execution, and without the defendant’s consent, 

' and even when made with his consent, it must 
be again executed and attested, otherwise it 
will be invalid. The warrant may be good in 
part and bad in part, when the court will 
sustain it quoad the good part. If the fact of 
the consideration be doubtful the court may 
direct an issue to try it. By 3 Geo. IV. c. 39, 
ss. 1, 2, the warrant of attorney, or a true copy 
thereof, and of the attestation thereof, and the 
defeasance and indorsements thereon, and an 
affidavit of the time of the execution of such war- * 
rant of attorney, must be filed with the master 
wilhin.twenty-one days after the day of its exe- 
cution, to render such warrant of attorney, or 
any judgment or execution thereon, valid as 
against the assignees of the defendant, if he 
should become bankrupt, unless judgment be 
signed and execution issued within the twenty- 
one days. If the defeasance be not written on 
the warrant, it is void as against assignees of 
bankrupts (sec. 4) ; but not as against any other 
person. The 7 Geo. IV. c. 57, s. 33, and 1 & 2 
Viet. c. 110, s. 60, extended these proyisions 
in favor of the creditors of an insolvent debtor. 
If a defendant becofne bankrupt before judg- 
ment it will be useless to proceed, because, in 
order to render any execution on a judgment 


founded on a warrant of attorney valid, so as 
to entitle the execution creditor to retain the 
proceeds of it against the assignees, it is essen- 
tial not only that the execution should have 
been perfected both by sdbsure and sale of the 
bankrupt’s goods before the date of the filing 
of the petition for adjudication ; but also that 
such seizure and sale should haVe taken place 
at a time when the execution-creditor had no 
notice of an act of bankruptcy committed by 
the bankrupt. See 12 <& 13 Viet. c. 112, 
ss. 135, 136, as to bankrupts; and 1 <& 2 Viet. 
c. 110, s. 61* as to insolvents. The 6 & 7 
Viet. c. 66, prevents frauds upon creditors by 
secret warrants of attorney, and provides that 
in addition to the book directed to be kept by 
3 Geo. IV. c. 39, s, 5, and which might be in- 
spected for sixpence, another book or index 
shall be kept, containing the names, additions, 
and descriptions of the respective defendants, or , 
persons giving such warrants of attorney, or a 
cognovit actionem, but containing no forther 
particulars thereof ; which book may be in- 
spected oy any person on payment of one 
shilling, in addition to the aforesaid sixpence. 
The Common Law Rules of Practice, 25 & 26, 
provide that no judgment shall be signed upon 
any cognovit, or any warrant of attorney, with- 
out such cognovit or warrant being delivered 
to and filed by the master, who is thereby 
ordered to file the same in the order in which 
it is received. Leava to enter up judgment 
on a warrant of attorney above one and under 
ten years old, is to be obtained by order of a 
judge made ex parte, and if ten years old or 
more, upon a summons to show cause. See 
1 Chit. Arch. Prac. by Pren. 938, et seq. 

Warrantee, a person to whom a warranty is 
made. 

Warrantia chartse, a writ, where one was 
enfeoffed of lands with warranty, and then he 
-was sued or impleaded in assize or other action 
in which he could not vouch or call to warranty. 
F. N. B. 134. AboHshed by 3 & 4 Wm. IV. 
c. 27. 

, Warrantia diei, an ancient writ, where one 
having a day a-ssigned personally to appear in 
court to any action, is in the meantime em- 
ployed tn the royal service, so that he cannot 
come on the day appointed ; it was addressed to 
the justices to this end, that they neither take nor 
record him in default for that time.— JP. N. B. 
17. 

Warrantor, a pei'son who warrants; the 
heir of one’s husband. 

Warranty, a guaranty or security ; also a 
promise or covenant by deed by the bargainor 
l^r himself and his heirs, to warrant and secure . 
the bargainee and his heirs against all persons 
for the enjoying of the thing granted.— -2 Bl. 
Com. 0. XX. 

Warranty of lands is altogether superseded 
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in practice by 8 & 4 Wm. IV. cc. 27, 
74. 

The general rul^ of law applicable to all sales 
of goods is, that the buyer buj'^s at his own risk ; 
caveat emptor ; unle^ the vendor give an ex- 
press warranty, or unless the law imply a war- 
ranty from the nature of the thing sold, and 
the circumstances of the sale ; or unless the 
vendor have been guilty of a fraudulent repre- 
sentation or concealment in regard to the things 
sold. 

Express Warranty. — Every aljirmation made 
by the vendor at the time of the sale in relation 
to the goods, amounts to a warranty, provided it 
appear in evidence to be so intended. Where 
an express warranty is couched in technical 
terms, it is to be interpreted according to their 
technical signification, unless they be manifestly 
used in a different sense, and differently under- 
stood by the buyer. A general warranty does 
not extend to patent defects which are apparent 
upon due inspection, or to defects which are 
at the time known to the buyer, ^ 

ImpliedWarranty. — A warranty is imjdied in 
five cases: — (1) A warranty of title will be 
presumed when the goods soiJ are, at the time 
of Uie sale, in the possession of the vendor or 
of a third person, imless the contrary be then 
expressed ; (2) when an examination of goods 
is, from their nature or situation at the time of 
the sale, impracticable, a warranty will be im- 
plied that tliey are merchantable ; (3) upon an 
executory contract of sale, where goods arc to 
be manufactured, or to be procured for a par- 
ticular use or purpose, a warranty will be im- 
plied that they are reasonably fit for such purpose 
or use, as far as goods of such a kind can be ; 
(4) a warranty will be implied against all 
latent defects in two cases : Ist, when the seller 
knew that the buyer did not rely on his own 
judgment, but on that of the seller, who knew 
at the time, or might have known, the existence 
of the defects ; 2nd, where from the situation 
of the parties (as in the case of a manufacturer 
or producer), the seller might have provided 
against the existence of defects; or where a 
wairanty may be presumed from the very 
fiature of the transaction ; (5) where goods are 
sold by sample, a wairanty is implied •that the 
bulk corresponds to the sample in nature and 
quality. — Story's Contracts^ 329. 

Warren [fr. waerande^ Dut. ; guerenne^ 
Fr.], a franchise or place privileged by pre- 
scription or grant from the Crown, for the 
keeping of beasts or fowls of warren. — 1 Inst. 
233. 

Warsooty a contribution usually made to- 
w'ards armour in the time of the Saxons. i 

Warth, a customary payment for castle- 
guard. 

Wash, a shallow part of a river or arm of 
the sea. 


Washhouses, Public. See Public baths. 
Washing-hom [fr. corner Veau^ 
sounding of a horn for washing beWe dinner. 
The custom is still observed in th^ Temple. 

Waste [fr. vastunij Lat.], any spoil or de- 
struction in houses, gardens, trees, &c. to the 
prejudice of the expectant in fee. It is either 
(1) legal, subdivided into (a) voluntary > or 
commissiv^or (b) permissive or oniissive (which 
is not however enjoinable [see Powys v. 
Blagrave^^ Eq. Rep. 395 (1854), affirmed on 
appeal, 2 Ib. 1204 (1854)]); and (2) equitable, 
which comprehends acts not deemed waste at 
the common law. The prayer of the bill in 
Chancery should be to stay waste, either 
threateneef or which the party is in the act of 
committing, and for an account of such waste 
as may have been already done. The most 
ordinaiy instance in which an injunction is 
granted is to restrain the committing of waste 
by a tenant for life or for years, upon the ap- 
plication of the owner of the inheritance. A 
mortgagee in possession will be restrained from 
cutting down timber, and so will a mortgagor 
in possession ; for as the whole esUite is the 
security for the money advanced, the mort- 
gagor ought not. to be suffered to diminish it ; 
but he may cut underwood at seasonable times 
and of a proper growth. Trustees to preserve 
contingent remainders ma^’’, and it is their 
duty to enjoin a tenant for life from com- 
mitting waste to the prejudice of the cestui que 
tnlst in remainder. Equitable wa.ste being an 
unconscious abuse of the privilege of non- 
impeachability for waste at common law, a^ 
tenant for life without impeachment of waste, 
and a tenant-in-tail after possibility of issue 
extinct, will be restrained from committing 
wilful, destructive, malicious, extravagant, or 
humorous waste, suc\ as pulling down houses, 
cutting timber of too young a growth, or trees 
planted for ornament, or for shelter of premises; 
for, though in some cases fortior est disposiiio 
legis quam hominis, yet that shall not extend 
to encumber or spoil estates. — Vane v. Lord 
Barnard, 2 Vem. 738 (1716). 

Wastors, thieves. 

'W’atch and Ward, Ward \cuStodia,Jjat.'] is 
chiefly applied to the day time, in order to 
apprehend rioters and robbers on the highways. 
Watch [fr. wacht or wacta, Teut.] is applicable 
to the night only, and begins at the time when 
ward ends. By the Statute of Winchester the 
highr constable is to keep watch and ward 
within his jurisdiction. — 1 Bl. Com. 356. 

As to levying borough rates and watch rates, 
see 3 & 4 Wm. IV. c. 90 ; 5 & 6 Wm. IV. 
c. 7*6 ; 6 & 7 Wm. IV. c. 104 ; 7 Wm. IV. 
and 1 Viet. cc. 78, 81 ; 2 & 3 Viet, c. 28 ; 

3 & 4 Viet. cc. 28, 88 ; S & 9 Viet. c. 110; 
12 & 13 Viet, c. 65 ; 15 & 16 Viet. c. 81 ; and 
17 & 18 Viet. 71. 
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Watchmen, constables; guardians of the 
peace by night. 

They may arrest all offenders, and particu- 
larly night walkers, and commit them to 
custody till the morning. — 13 Edw. /. c. 4. 

Water, in the language of the law, a spe- 
cies of land (solecism though it be). — 2 Bl. 
Com. 18. 

An action cannot be brought t®^ recover 
possession of a pool or other piece of water by 
the name of water only, but it must be brought 
for the land that lies at the bottom, e. g. ‘ twenty 
acres of land covered with water.’ — Brownl. 
142. See Pool. 

By granting a certain water, though the 
right of fishing passes, yet the soil 5oes not. 
W ater being a movable wandering thing, there 
can only be a temporary transient usufructu- 
ary property therein. *• Water ’ does not in- 
clude the land on which it stands ; unless 
perhaps in the case of salt pits or springs, 
where the interest of each owner is measured 
by ballaries or buckets of brine. — Burt. Comp. 
pi. (550). 

Water-bailiff, an offic>,r in port-towns, 
whose duty is to search ships. 

Watercourse, a species of incorporeal here- 
ditament, being a right which one has to the 
benefit of the flow of a river or stream, such 
rig] it commonly referring to a stream passing 
through one’s own land, and the banks of 
which belong either to himself on both sides, 
or to himself on one side, and to his-’neighbcfr 
on the other, in which latter case (unless the 
stream be navigable, for then the bed of it, so 
far at least as the tide of the sea flows, pre- 
sumably belongs to the Crown) the proprietor 
of each bank is considered as primd facie the 
proprietor also of half the land covered by the 
stream, i. e. usque medium flum aqucB. 

A prescriptive primd facie right to water- 
courses and ways is gained by twenty years’ 
uninterrupted enjoyment, and an indefeasible 
right after forty years ; and when the land over 
which such rights as these are claimed has been 
held for term of life, or a term exceeding three 
years, such term shall be excluded from the 
computation of the forty years, in the event of 
the person who may be entitled in reversion 
resisting the claim within three years after 
the term determines. — 2 & 3 JVm. IV. c. 71. 
See Gale on Easements, by Willes. 

Water-gage, a sea-wall or bank to restrain 
the curi’ent and overflowing of the water; 
also an mstrument to measure water. 

Water-gang, a trench or course to carry a 
stream of water. 

Water-gavil, a rent paid for fishing in, *or 
other benefit receive^ from, some river. 

Water-measure, a greater measure than the 
Winchester, formerly used for selling coals in 
the pool, &c. — 22 Car. II. c. 11. 


Watermen. See Thames watermen. 
Water-ordeal. See Cold-water-ordeal and 
Hot-water-ordeal. 

Waterscape, an aqueduct or passage for water. 
Water supply to metropolis. See 15 & 16 
Viet. c. 84. 

Waterworks Clauses Aots» 1847 and 1868, 
10 & 11 Viet. c. 17; 26 (fe 27 Viet. c. 93. 

Waveson, goods swimming upon the waves 
after a shipwreck. ^ 

Waxsoot [fr. cerarium, Lat.], duty anciently 
paid twice a ye^ towards the chaige of wax 
candles in churches. — Spelm, 

Way [fr. wa;g, Sax. ; weigh, Dut. ; vig or wig, 
M. Goth.], road made for passengers. , 

There are three kinds of ways : — Ist, a foot- 
way {iter) ; 2nd, a park and prime way, whi<di 
is both a horse and footway {actus) ; 3rd, a cart 
way {tna or aditus), which is called via regia^ 
if it bo common to all men ; and communis 
strata, if it •belong to only some town or 
private person. — Co. Litt. 56 a. 

All ways are divided into highways and 
private ways. A right of way strictly means a 
private way, i. e. a privilege which an indi- 
vidual or a particular description of persons 
may have of going over another’s ground. 
Such a right is an incoporeal hereditament. 

A highway is a public passage for the sove- 
reign and all her subjects, and it is commonly 
called the Queen’s public highway. Besides 
the ordinaiy highways, ‘turnpike roads have 
been created, and regulated by specific Acts of 
Parliament. See Turnpike-roads. Highways 
generally become so by what is called a dedica- 
tion of them to the public by the owner of the 
soil, but the public may also acquire the use of 
a highway by Act of Parliament. 

As highways are for public service, if they 
are so out of repair that the usual track is im- 
passable,rit is allowed for the general good, that 
people should be entitled to pass, by going out 
of the track, even upon the land of the owners 
of the adjoining closes ; but this privilege is 
exclusively confined to highways ; for as pri- 
vate ways are all presumed to have originated 
in grants from the owner of the soil, the want 
of repair, amounting to what is called in law a 
founderous state, does not authorize passengers 
to go out of the way upon the adjacent land. 

The inhabitants of a parish are primd facie 
bound to repair a highway of common right ; 
unless by prescription they can •throw the bur- 
den on particular persons by reason of their 
tenure ; and if the inhabitants of a township, 
bound by prescription to repair, be expresuj 
exempted by an Act of Parliament from repair- 
ing the roads to be made within the township, 
it falls on the rest of the parish. 

By the General Highway Act, 5 & 6 Wm. 
IV. c. 50, power is given of stopping up and di- 
verting highways, and the mode of proceeding 

3 p 
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to effect this object is pointed out. Parties 
grieved have a right of appeal to the sessions. 

Bridges are public highways. See Bridge. 

A navigable river is esteemed to be a high- 
way ; and if the water, which is the highway, 
change its course and flow upon the land of 
another, the highway extends over the place 
where the water newly flows, in like manner 
as it existed over the ancient course, so that the 
owner may not disturb it. With respect to 
navigable rivers there is this difference, how- 
ever, between them and highways, that the 
right to the soil of a navigable river is not, by 
presumption of law, in the owners of the ad- 
joining lands. 

Ferries may be said to be common highways, 
as they are a common passage over rivers. 
They differ, however, in some measure, as they 
are the private property of individuals, who 
may maintain an action for the disturbance of 
their rights. • 

A private right of way may be claimed by 
prescription and immemorial usage ; thus, 
where the inhabitants of a particular hamlet, 
or the owners or occupiers of a particular close 
or farm, have immemorially been used to cross 
a particular piece of land, a right of way is 
created by the immemorial usage, which sup- 
poses a grant. By 2 & 3 Win. IV. c. 71, s. 2, 
it is enacted, that no claim by custom, prescrip- 
tion, or grant to any way or other easement, or 
to any watercourse, * or the use of any water 
which has been enjoyed twenty years without 
interruption, shall be defeated by showing the 
commencement of the right within the time of 
legal memory ; and where the right .shall have 
existed forty years, it shall be absolute and in- 
defeasible, unless it appear to have been en- 
joyed by license, by deed, or writing. The 
right mush be proved by user do'wn to the time 
of the commencement of the action ; and there- 
fore, if there be no proof of user for the last 
four or five years, it is insufficient. Unity of 
possession operates as an extinguishment of a 
right by way of prescription. 

A private right of way may also be grounded 
on a special permission ; as when the owner of 
lands grants to another a liberty of passing over 
his grounds, to go to church, market, or the 
like, in which case the gift or grant is particular 
and confined to the grantee alone ; it dies with 
the person ; the grantee cannot assign it, or 
justify taking Another person in his company. 

A right of way may also arise by act and 
operation of law ; for if a man grant a piece of 
ground in the middle of his field, he at the 
same time tacitly and impliedly gives a wa^ to 
come at it, and the grantee may cross *the 
grantor’s land without being a trespasser. A 
way of necessity is limited by the necessity 
which created it ; and when such necessity 
ceases, the right of way also ceases. 


Disturbance of ways happens when a person, 
who has a right of way over another’s grounds, 
by grant or prescription, is obstructed by in- 
closures or other obstacles, or by ploughing 
across it, by which means he cannot enjoy the 
right of way, or at least not in so commodious a 
manner as he might have done. The remedy 
is usually by action on the case for damages. 
A right pf way is often contested in an action of 
trespass.^ The remedy for the want of repair 
or obstruction to public highways is by indict- 
ment. — Wood/. Land, and Ten. 597 ; 2 Selw. 
N.P. 1315; Gale on JSasetnentSy hy Willes. 

Way-bill, a writing in which is set down 
the namys of passengers who arc carried in a 
public conveyance, or the description of goods 
.sent with a common carrier by land. 

Way-goi^ crops. See Away-going crops. 

Waynagiiun, implements of husbandry. — 
1 ReeveSy c. v., p. 268. 

Ways and means, Committee of. As the 
Committee of Supply in the House of Commons 
relates to the expenditure of the nation, so the 
functions and duties of a Committee of Ways 
and Means have reference to the funds by 
which such expenditure is to be sustained. 
Loans, duties, taxes, tolls, and every kind of 
means for raising revenue, are submitted to a 
Committee of Ways and Means (which is 
always one of the whole House). The pro- 
positions of Government on these subjects are 
reduced to the form of resolutions, considered, 
decided on, and, such as are agreed to, reported 
to the House. Those which may be there 
adopted are embodied into bills, and in due 
course become law. As in the case of supply, 
the Lords may reject, but cannot modify, 
neither can their lordships insert pecuniary pe- 
nalties in any bill whatever. — Dod'sPar. Comp. 

Weald, Wald, Walt [Sax.], a wood or 
grove.' 

Wealreaf, the robbing of a dead man in his 
grave. 

Wealth, all useful or agreeable things which 
possess exchangeable value, or, in other words, 
all useful or agreeable things except those 
which can be obtained in the quantity desired, 
without labor or sacrifice. — 1 MilVs Pol. Eco. 
10. ‘ Wealth,’ says Hobbes, ‘ is power !’ 

Wear, or Weir, a great dam or fence made 
across a river, or against water, formed of stakes 
interlaced by twigs of osier, and accommodated 
for the taking of fish, or to convey a stream to 

"a mill. 

Wed [Sax.], a covenant or agreement.— 
Cowel. 

Wedbedrip, the customary service which 
inferior tenants paid to their lords in cutting 
down their com, or doing other harvest duties. 

Wedding-rings. As to the assaying and 
marking of gold wedding rings, see 18 & 19 
Viet. c. 60, s. 1. 
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Weighag^, a toll or duty paid for weighing 
merchandise. 

Weights and HeasnreSg instruments for re~ 
ducing the quantity and price of merchandise 
to a certainty, that there may be the less room 
for deceit and imposition. See Avoirdupois, 
and Troy Weight. 

The adjustment of weights and measures is a 
prerogative of the Crown. See 5 Gm. IV, c. 
74 ; G Geo. /F. o. 12 ; 5 & 6 Wm. lY- c. 63 ; 

16 & 17 Viet. c. 29 ; 18 & 19 Viet. c. 72 ; 22 
& 28 Viet. c. 56; 23 & 24 Viet. c. 146; 24 & 

25 Viet. c. 79 ; 24 & 25 Viet. c. 76, s. 6 (as to 
the appointment of inspectors of weights and 
measures in municipal boroughs) ; aijd 25 & 

26 Viet. c. 76, as to Ireland. See also 2 Step. 
Com. 537. 

Weights of Auncel. See Auncel weight. 

Welch mortgage [now rare], a conveyance 
of an estate redeemable at any time by the 
mortgagor, on payment of the loan ; the rents 
and profits of the estate being received in the 
meantime by the mortgagee, in satisfiiction of 
interest, subject however to an account in 
Chancery. There is no covenant for the repay- 
ment of the loan, and the mortgagee cannot 
compel either redemption or foreclosure. A 
W elch mortgage differs from a vivum vadium 
or vif-gage, which is a conveyance of property 
to the creditor and his heirs, until out of the 
rents and profits of the estate he has satisfied 
the debt with interest : it was so called becaus^ 
neither debt nor estate was lost. The distinc- 
tion between these securities is, that in the vif- 
gage the profits are applied in periodical re- 
duction of the debt, while in the Welch mort- 
gage they are applied in satisfaction of the 
interest, the princqDal remaining imdiminishod. 
In neither, however, is the estate ever forfeited. 

Wend, a certain quantity or circuit of land. 

Were \eapitis a;stimatio\ a pecuniary com- 
pensation for an injury. Sec Wite. 

Werelada, a purging from a crime by the 
oaths of several persons, according to the de- 
gree and quality of the accused. 

Wergild, Weregild, Weregildum [fr. 
7c<?r, man, and geld^ satisfaction, Ang.-Sax.], 
the priccT of homicide or other enormous of- 
fences, paid partly to the Crown for the loss of 
a subject, partly to the lord -lyhose vassal he 
was, and partly to the party injured or the 
next of kin of the party slain. This is the 
earliest award of damages in our law. — 4 
Com. 188. Obsolete Saxon custom. * 

West India Colonies. Appeals from their 
Courts, see 13 & 14 Viet. c. 15. 

West Indian Inonmbered Estates Acts, 

17 & 18 Viet. c. 117, amended by 21 & 22 
Viet. c. 96, and 25 & €6 Viet. c. 45. 

West Indies. As to the relief of certain 
colonies and plantations, see 2 & 3 Wm. IV. 
c. 125 ; 5 & 6 Wm. IV. c. 51 ; 8 & 4 Viet. 


c. 40; 7& 8 Viet. o. 17; Sds 9 Viet. c. 60; 11 
& 12 Viet. 0 . 88 ; and 19 & 20 Viet. c. 85. As 
to the extension of the time for repayment of a 
loan by the W. I. Relief Commissioners to 
Dominica, see 23 & 24 Viet. c. 57. As to the 
settlement of a loan due from Jamaica to the 
Imperial Government, see 25 & 26 Viet. c. 55. 
As to the sale of incumbered estates, see 17 & 
18 Viet. c. 117, amended by 21 & 22 Viet, 
c. 96, and 25 & 26 Viet. c. 45. As to regulating 
prisons, see 1 & 2 Viet. c. 67. As to increasing 
the number of bishoprics, see 5 & 6 Viet. c. 4. 
As to the extending the laws of Antigua to Bar- 
buda, see 22 & 23 Viet. c. 18. 

Westminster, a city by express creation of* 
Henry VIII. It was dissolved as a see and re- 
stored to the bishopric of London by Edward 
VI. and turned into a collegiate church, sub- 
ject to a dean, by Queen Elizabeth. 

Westminster the First, 3 Edw. I. a.d. 1275. 
This statute, ‘which deserves the name of a 
Code rather than an Act of Parliament, is 
methodically divided into fifty-one chapters. 
Without extending the exemption of churchmen 
from civil jurisiiiction, it protects the property 
of the church from the violence and spoliation 
of the king and the nobles, to which it had 
been exposed. It provides for freedom of 
popular elections, then a matter of much 
moment, as slierifts, coroners, and conservators 
of the peace Avere still chosen by the free- 
holders in the county court, and attempts had 
been made unduly to, influence the election 
of knights of the shire, almost from the time 
when the order was instituted. It contains a 
strong declaration to enforce the enactment of 
Magna Charta against excessive fines, which 
might operate as j)erpetual imprisonment. It 
enumerates and corrects the great abuses of 
tenures, particularly with regard to the mar- 
riage of Avards. It regulates the levying of 
tolls, Avhich Avere imposed in an arbitrary 
manner, not only by the barons, but by cities 
and boroughs. It corrects and restrains tho 
poAvers of the king’s escheator and other 
officers under tho CroAvn. It amends the 
criminal laAV, putting the crime of rape on the 
footing to .Avhich it has been lately restored, as 
a most grievous, but not a capital offence. It 
embraces the subject of procedure, both in 
civil and criminal matters, introducing many 
regulations with a view to render it che^er, 
more simple, and more expeditious.— 
CamphelVs Lives of the Chancellors^ v, i., 
p. 167 ; 2 Reeves, c. ix., p. 107. 

Westminster the Second, 13 Edw. I. st. 1, 
a.d. 1285 ; otherwise called the Statute De 
doms eonditionalibus ; 2 Reeves, c. x., p. 168. 

Westminster the Third, 18 Edw. I. st. 1, 
A.D. 1290; otherwise called the Statute Quia 
emptores terrarum. 

Westmoreland, the shrievalty of, was here- 
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ditary in iJie family of the Earl of Thane t, and 
descended to females as well as males. Anne, 
Countess of Pembroke, exercised this office in 
person, and, at the assizes at Appleby, sat with 
the judges on the bench. — Co. 326 n. 

After the death of the Earl of Thanet, in 1849, 
without issue, an Act was passed abolishing all 
hereditary claims and titles to tlie office, and 
empowering Her Majesty to appoint as in other 
counties. See 13 & 14 Vict. c. SO. 

West-Saxon-lage, the laws of the West 
Saxons. • 

Whale, a royal fisli, the head being the 
King’s property, and the tail the Queen’s. — 2 
Step. Com. 465, 559. 

Wharf, a broad plain place, near some creek 
or haven, to lay goods and wares on, that are 
brought to or from the water. 

There are two kinds : — 1st, legal^ which are 
certain wharfs in aU seaports, appointed by com- 
mission from the Court of Exchequer, or 
legalised by Act of Parliament ; 2nd, sufferance, 
which are places where certain gofcds may be 
landed and shipped, by special sufferance 
granted by the Crown for that purpose. 

Wharfage, money paid for landing goods at 
a wharf, or for shipping and fciking goods into 
a boat or barge thence. 

Wharfinger, he that owns or keeps a whaiT. 
pa-Wheelage, duty or toll paid for carts, &c. 

ssing over certain ground. 

Whereas, a word which implies a recital 
of a past fact. The Avord tohereas, when it 
renders the deed senseless or repugnant, may 
be struck out as impertinent, and shall not 
vitiate a deed in other respects sensible. Sec 
Platt on Covts. 35. 

Whiohwood Forest. As to disafforestir4g 
which, see 16 & 17 VicU c. 36, and 19 & 20 
Vict. c. 32. 

Whig, sour milk. The name was applied in 
Scotland, a. d. 1648, to those violent cove- 
nanters who opposed the Duke of Hamilton’s 
invasion of England in order to restore Charles 
the First. 

The appellation of Whig and Tory to po- 
litical Actions was first heard of in a.d. 1679, 
and though as senseless as any cant terms tliat 
could be devised, they became instantly as 

iamiliar in use as they have since continued 

2 Hall. Const. Hist. c. xii., p. 442 n, and p. 
439. 

Whig and Tory differed mainly in this, that 
to a Tory the constitution, inasmuch as it was 
the constitution, was an ultimate point, beyond 
which he never looked, and from which he 
thought it altogether impossible to swerve ; 
whereas a Whig deemed all forms of govern- 
ment subordinate to the public good, and, there- 
fore, hable to change when they should cease 
to promote their object. Within those bounds, 
ydiich he, as well as his antagonist, meant not 


to tran^ess, and rejecting all unnecessary 
innovation, the Wliig had a natural tendency 
to political improvement ; the Tory an aversion 
to it. The one loved to descant on liberty and 
the rights of mankind, the othei*, on the mis- 
chiefs of sedition and the rights of kings. 
Though both admitted a common principle — 
the maintenance of the constitution — ^yet, this 
made tljji privileges of the subject, that the 
Crown’s prerogative, his peculiar care. Hence, 
it seemed likely, that through passion and cir- 
cumstance, the Toiy might aid in establishing 
despotism, or the Whig in subverting monarchy. 
The former was generally hostile to the liberty 
of the press and the freedom of inquiry, espe- 
cially m religion ; the latter, their friend. The 
principle of the one, in short, was amelioration, 
of the other, conservation. 

The cardinal principle of toiyism was, that 
the king ought to exercise all his lawfid pre- 
rogatives without the interference, or unso- 
licited advice, even of parliament, much less 
of the people. 

‘And though,’ remai-ks Hallam (3 Const. 
Hist. V. iii. c. 16, p. 201), ‘I cannot reckon 
these old appellations by any means charac- 
teristic of our political factions in the nineteenth 
century, the names Whig and Tory are often 
Avell applied to individuals.’ 

Whipper-in, the name given to one who 
sends for the members of his party when a 
division is expected in either House of Parlia- 
ftient. 

Whipping, a punishment inflicted for many 
of the smaller offences. 

The punishment of whipping Avas inflicted at 
common law on persons of inferior condition, 
guilty of petty larceny and other smaller of- 
fences. But it seems that, in the earliest 
periods, by the usage of the Star Chamber, it 
Avas never inflicted on a gentleman. 

By 1 Geo. IV. c. 57, judgment shall in no 
case be given that any lemale, convicted of any 
offence, sliall be whipped either publicly oi* 
privately. 

The Criminal Law Consolidation j^cts, 1861, 
(24 and 25 Vict. cc. 96, 97, 98, 99, and 
100) authorize the punishment of ^whipping 
to be inflicted upon males below the age of 16 
Avho have been convicted of various offences 
therein specified. When the court passes a 
sentence of whipping it must specify the 
number of strokes and the instrument Avith 
4 which they are to be inflicted, and the whip- 
ping must be private, and only inflicted once. 
The 25 Vict. c. 18, enacts that where the 
punishment of whipping is aAvarded for any 
offence by order of one or more justice or 
justices, made in exerci^ of his or their poAver 
of summary conviction, the order awarding 
such puniidiment shall specify the number of 
strokes to be inflicted and the instrument to 
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be used in the infliction of tliem, and, in the 
case of an offender whose age does not exceed 
14 years, the number of strokes shall not 
exceed twelve, and tlie instrument used shall 
be a birch rod ; and that no offender shall be 
whipped more than once for the same offence. 
It also enacts that in Scotland no offender 
above 16 years of age shall be whipped for 
thefl or for crime committed against «jperaon or 
property (s. 2). , 

The 26 and 27 Viet. c. 44, an Act for the 
lurther security of Her Majesty’s sulyects 
from personal violence, after recitimj that it is 
provided by 24 and 25 Viet. c. 96, s. 43, that 
Avliosoever shall, being armed with a^y offen- 
sive weapon or instrument, rob or assault with 
intent to rob any person, or shall together with 
one or more other person or peraons rob or 
assault with intent to rob any person, or shall 
rob any person, and at the time of or im- 
mediately before or after such robbery shall 
wound, beiit, strike, or use any other personal 
violence to any person ; and by 24 and 25 
Viet. c. 100, s. 21, that whosoever shall by 
any means attempt to choke, suffocate, or 
strangle, or by any means calculated to choke, 
suffocate, or strangle, attempt to render any 
person insensible; unconscious, or incapable 
of resistance Avith intent in any of such cases 
thereby to enable himself or any other per- 
son to commit, or Avith intent in any such 
cases to assist any other person in committing, 
any indictable olFonce, shall be guilty of felony, 
and being convicted thereof shall be liable, 
at the discretion of the court, to be kept in 
f)enal servitude for life or lor iiny term not less 
than 3 years ; or to be imprisoned for any term 
not exceeding 2 years, Avith or witliout hard 
labor, and Avith or with®ut solitary confine- 
ment; enacts that when any person is con- 
victed of a crime under either of the said 
sections the court may, in addition to the 
punishment aAvarded by the said sections, 
direct that the offender, if a male, be once, 
twice, or thrice privately whipped. Provided ; 
1. That if the offender be under the age of 16 
the number of strokes at each Avhipping shall 
not exceed 2u, and the instrument used shall 
be a birch rod ; 2. In the case of other of- 
Jenders the number of strokes at each Avhipping 
shall not exceed 50 ; 3. That the court in its 
sentence shall specify the number of sti-okes to 
be inflicted and the instrument to be used. 
In no case is the whipping to take place aflbef 
the expiration of six months from the sentence, 
and if the offender be sentenced to penal ser- 
vitude, it is to be inflicted before he is removed 
to a convict prison with a view to his und6r- 
going penal servitudcb 

Wiitehart-silver, a mulct on certain lands 
in or near to the forest of Whitehart, paid 
into the Exchequer, imposed by^ Henry HI. 


upon Thomas de la Linda, for killing a beau> 
tifUl white hart which that king before had 
spared in himting. — Cambd, Brit. 150. 

Whit6 Fri&ri) a place in London between 
the Temple and Bhwifriars, which was formerly 
a sanctuary, and therefore privileged from 
arrest. 

White meats,' milk, butter, cheese, eggs, and 
any composition of them. 

White rents [rediYws albt\ Lat.], payments 
received in silver or white money. 

White spurs^ a kind of esquires. 

Whitsuntide, the feast of Pentecost^ being 
the fiftieth day after Easter, and the first of the 
four cross quarter-days of the year. 

It Avas styled Whit- Sunday, partly because of 
those vast diffusions of light and knowledge 
which Avere then shed upon the apostles in 
order to the enlightening of the world ; but 
principally from the Avhite gJirments which they 
that Avere baptised at this time put on. Though 
Mr. Hamon L’Estrange conjectures that it is 
derived f»m the French Avord huictf which 
signifies eight, and then Wliit Sunday Avill be 
lluict- Sunday y i. e. the Eighth Sunday, viz. 
from Easter ; and to make his opinion the more 
probable, he observes, that the octave of any 
feast is in the Latin called utaSy which he 
derives from the French word huictas. In a 
Latin letter I have by me, of the famous Gerard 
Langbain, I find another account of the original 
of this word, which he says he met with acci- 
dentally in a Bodleian manuscript. He observes 
from thence, that it Avas a custom among our 
ancestors upon this day to give all the milk of 
their cAves and kine to the poor for the Jove of 
God, in order to qualify themselves to receive 
the gift of the Holy Ghost : whicli milk being 
then (as it is still in some counties) called white 
meaty &c. therefore this day, from that custom, 
took the name of Whit- Sunday. — See Wheat. 
Com. Pr. 237. 

Whitsun farthing#, pentecostals, which see. 

Whittlewood Forest. As to disafforesting 
♦his forest, see 16 & 17 Viet. c. 42. 

•Whole blood, being related by both the 
father’s and mother’s side; derived from the 
same couple pf ancestors. , 

Wic, a place on the sea-sliore on the bank 
of a river. 

Wioa, a country house or farm. 

'Wichencrif, witchcraft. 

Widow [fr. widwa. Sax. ; weduwcy Dut. ; 
weddwy Wei. ; viduay Lat.], a Avoman whose 
husband is dead. 

Widow-bench, the share of her husband’s 
estate, which a widoAv is allowed besides her 
joihture. 

Widower, one whose Avife is dead. 

Widow-hunter, one who courts widows for 
a jointure. 

Widow’s chamber. In London, the widow 
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of a freeman was, by the custom of the city, 
entitled to her apparel and the furniture of her 
bed-chamber. See 19 & 20 Viet, c. 94. 

Widow’s tercO) the right which a wife has 
after her husband’s death to a third of all the 
rents he died iiifeil of during life. — Scotch 
phrase. 

Wife iwif, Sax. ; ivijf, Dut. ; wyfy Icel. ; uxor, 
Lat.], a woman that has a husband. See Hus- 
band AND Wife. 

Wife’s equity. See Equity to a Wife’s 
Settlement. • 

Wigreve, the overseer of a wood. 

Wild animals, or animals ferce naturcpy 
animals of an imttimeable disposition. See 
Fera’ natuk.®. 

Wild’s Case, Rule in. A devise to B. and 
his cliildren or issue, B. having no issue at the 
time of the devise, gives him an estate-tail ; 
but if he have issue at the time, B. and his 
children take joint estates for life.*— 6 Co. 16 i ; 
Tud. L. C. 542. 

This case does not apply lo persopialty. See 
Audsley v. Horn, 7 W. JS. 125, affirmed on, 
app. 8, W. J?. 150 ; 2 Wins. Exs. 984 ; 2 Jatm. 
Wills. 827. 

WiU, * the legal declaration of a man’s in- 
tentions, which he wills to be performed after 
his deatlk ’ (see 2 Bl. Com. 499). It is said by 
Lord Coke that ‘ in law most commonly idtima 
voluntas in scriptis is used when lands or tene- 
ments are devised, dnd testamentum when it 
concemetli chattels ’( Ch. Lzti. Ill a). Swin- 
burne defines a last will and testament to be 
* the just sentence of our will touching what we 
would liave done after oiu: death.’ The law 
with respect to wills is now regulated by 7 
Wm. IV. and 1 Viet. c. 26, commonly called 
the Wills Act. 

The section enacts, that the word ‘ will ’ 
sliall extend to a testament, and to a codicil, and 
to an appointment by will or by writing in the 
nature of a will in exer^se of a power, and to 
a disposition by will and testament or devise 
of the custody and tuition of any child, by vir«- 
tue of the 12 Car. II. c. 24, or of 14 &• 15 Car. 
II, (Ireland), and to any other testamentary 
disposition, and also defines the nieaning of 
the words ‘ real estate ’ and * personal estate ’ as 
used in the Act. 

The second section repeals the following 
Acts relating to wills : — 32 Hen. VHI. c. 1 ; 
34 & 35 Hen. VHI. c. 6 ; 10 Car. I. sess. 2, 
c. 2 ; ss. 5, 6, 12, 19, 20, 21, and 22 of the 29 
Car. II. c. 3, commonly called the Statute of 
Frauds, and of the 7 Wm. HI. c. 12 (the Irish 
Statute of Frauds) ; s. 14 of 4 & 5 Anne, c. 16, 
and of 6 Anne, c. 10 (Ireland) ; s. 9 of 14 Ge<f. II. 
c. 20; 25 Geo. H. c. 6 (except as to the 
colonies) ; 25 Geo. II. c. 11, and 55 Geo. III. 
'c. 192. These Acts are repealed, except so far 
as they relate to' any wills oF estates autre 


vie to which this Act does not extend. The 
statutes on this subject which remain in force 
are the 12 Car. II. c. 24, ss. 8, 9, 10, relative 
to the* appointment of testamentary guardians 
by parents; the Statute of Charitable Uses 
and Fraudulent Devises, and the Registry 
Acts, relating to those matters that are not 
within the scope of this Act, and tlie 11 Geo. 
IV. & U»Wm. IV. c. 20, as to the execution 
and attestation of wills and letters of attorney 
of seamen, marines, and petty officers of the 
navy, and non-commissioned ofiicers of marines. 

The third section, termed the ‘ general 
enabling clause,’ enacts that it shall be lawful 
for every pei*son to devise, bequeath, or dispose 
of real estate, and all personal estate which 
he shall be entitled to, either at law or in 
e<|uity, at the time of his death, and the power 
given shall extend to all real estate of the 
nature of customary freehold or tenant-riglit., 
or customary or copyhold, notwithstanding 
that the testator may not have surrendered the 
same to the use of his will, or that being 
entitled as keir, devisee, or otherwise, to be 
adinittcd thereto, he shall not have been ad- 
mitted, or that the same, in consequence of the 
want of a custom to devise or surrender to the 
use of a will or otherwise, ODuld not at law 
have been disposed of by will, or that the same 
in consequence of there being a custom that a 
will, or a surrender to the use of a will, should 
continue in force for a limited time only, or 
any other special custom, could not have been 
disposed of by will according to the powers 
confiiincd in this Act, if this Act had not be(jn 
made J also all estates ptir autre vie, all con- 
tingent interests, and all rights of entry and 
property acquired even subsetiuently to the 
execution of his wilk 

The fourth section provides for the payment 
of the .stamp-duties, fines and fee.s, which 
would have been jmd or payable in respect of 
the surrender, where there was a custom to 
surrender to the use of the will ; and further 
provides, inasmuch as a devise before admittance 
is authorized by the Act, that the devisee shall 
not be admitted until he has paid the dues 
which his tc.stator would have been*' liable to 
pay on admittance, as well as the dues bn his 
own admittance. 

The fjlh section enacts, that when any real 
estate of the nature of customary freehold or 
tenant-right, or customary or copyhold, shall 
be^disposed of by will, so much of the will as 
shall contain such disposition shall be entered 
on the court-rolls of the manor or reputed 
n^or of which it is holden; but as to any 
declaration of trust contained in such will it 
shall be sufficient to state in the entry on the 
court rolls, that such real estate is subject to 
the trusts declared by such will ; and the lord 
shall be entitled to the same fine, heriot, dues. 



( 951 ) wn. 


duties and services from the devisee as would 
have been due from the customary heir, in 
case of the descent of the same real estate, 
and shall liave the same remedy for enforcing 
such fine, &c. as he would htive against the 
customary heir in case of a descent. 

The sixth section enacts, that if no disposi- 
tion by will be made of any estate pur autre 
vie of a freehold nature, the sam^sliall be 
chargeable in the hands of the heir, if it come 
to him by reason of special occupancy, as assets 
liy descent, as in the case of freehold land in 
fee-simple ; and in the case of there being no 
special occupant of any estate imr autre vie^ 
wliether freehold or customary freehold, tenant- 
right, customary or copyhold, or of any other 
tenure, and whether a corj^oreal or incorporeal 
hereditament, it shall go to the executor or 
administrator of the Jiarty that had the estate 
thereof by virtue of the gi*ant, and if it come 
to the executor or administrator either by 
reason of a special occupiuicy, or by virtue of 
this Act, it shall be assets in his hands, and 
shall be applied and distributed in the same 
manner as the personal estate of the testator or 
intestate. See Special occupancy. 

These sections enact what property is dis- 
jiosable by will, but inasmuch as the old law is 
applicable where the will was made before 
Januajiy 1st, 1838, and has not since been re- 
published or revived by any codicil executed 
as rexiuired by the Wills Act, it is necessary to 
state wherein the new law differs from flie 
old. 

Personal chattels, then, of every kind, and 
leaseholds for years, were always disp(^|^lc by 
will. The same may be said generally of 
freeholds, customary fi’eeholds, and copyholds; 
with the exception (now repealed) of the le^l 
estate in such customary freeholds as were im 
directly devisable. Customary estates and 
copyholds were not under the old law devisable, 
without surrender to the use of the will, or with- 
out admittance of the devisor, except when the 
estate was equitable, or came to the devisor by 
descent, but under the new law they may bo 
devised (The rights of the lord are preserved 
by tho»fourth section, and the fifth provides 
for the registration of wills affecting copyholds; 
under the old law a mere rpcital on the ad- 
mittance was all that was necessary). Righte 
of action and of entry which could not have been 
devised under the old law are now devisable. 
Contingent estates and possibilities of «?very 
kind are now devisable ; they were not devis- 
able under the old law, with the exception of 
cstatbs contingent as to the persotij e. g. a 
joint-tenant’s chance of survivorship, and an 
expectant heir’s chance of inheritance. Estates 
2 mr autre vie of every kind, except estates 
quasi in tail ^re now devisable, but under the 
old law no such estates were devisable unless 


Jy special custom, except estates pur autre 
vie in copyholds not specially limited. 

Formerly no real estate which the testator 
had not at the date of the will would pass by it 
without republication, aldiough personal pro- 
perty would, if the words of the will were 
sufficiently comprehensive. But now the power 
of disposing by will is extended to all such real 
as well as personal estate as the testator may be 
entitled to at the time of his death (see sect. 24). 

An estate-tail, or jm estate quasi in tail, i. c. 
an estate limitq^ to a person, and the heirs of 
his body, so long as {mother person or persons 
named shall live, cannot be devised. 

As to the persons who may make wills, the 
seventh section enacts, th.at no will made 
by any person under the age of twenty-one 
yeai-s shall be valid. Under the old law, an 
infant of the age of foiu’teen yc£irs, if a male, 
or of twelve years, if a female, could make a 
viilid will of^)ersonalty, {ilthough not of realty. 
Infants could also by will excicute powers simjdy 
collater{il|pi. e. not coupled with an interest, and 
{ippoint guardians of their children. 

At common law, idiots, lunatics (except 
during lucid intervals), persons imbecile from 
disease, old age, or dnmkenncss, ai*o incapable 
of making a will. One who is born deaf and 
dumb is presumed by the law to be an idiot ; 
but such presumption* may be rebutted; and if 
it can be proved that he understands the nature 
of the act, and desires to nmke a will, he may 
declare his will by signs and tokens. In the 
case of a blind testator, it is necessary to prove 
his knowledge and approval of the contents of 
the will he has executed. Wills made imder 
mistake, or obtained by fraud, or by undue 
inllucnce, ai’e inoperative. See Mistake, Fuaud, 
Undue influence. 

Traitors and felons are incapable of making 
testaments from the time of their conviction, 
except as to trust property. A felo de se can- 
not make a will of personalty, .although he may 
devise lands. Outlaws are incapable of making 
wills of personalty so long as the outlawry con- 
tinues ; but he who is outlawed in a personal 
action may devise his lands. An alien friend 
may make a will of personally, but not of 
realty. An alien enemy, unless he has obtained 
the King’s license to reside in this country, is 
incapable of making any will. jSee Execution 
OF WILLS, and Publication. 

By section eight no will madls by any married 
woman sliall be valid, exce 2 )t such a will as 
might have been made by a married woman 
before the passing of this Act. 

A married woman, as a general rade, is in- 
capable of devising lands and of makirtg a 
testament of personalty without her husband’s 
consent. The husband may, however, by 
waiving his right to be his wife’s administratttr, 
empower her to make a will of personalty, but 
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he may revoke his assent at any time beforg 
probate, and it is therefore necessary to prove 
his assent when probate is prayed. His assent 
only gives validity to the wife’s will if he sur- 
vives her. 

To this general nilc tlierc are some excep- 
tions. A miirried woman may, by special 
custom, devise her copyholds. She may also 
piake a will in j)ursuancc of an ante-nuptial 
agreement, or of a post-nuptial agreement for 
consideration, or by virtue of a power; and 
she may dispose of personalty^ actually given 
and settled, or agreed to be given and settled 
to her separate use, whether it be in possession 
or in reversion, and this nile extends to sav- 
ings out of her personal property. In these 
cases probate can be obUiined without the 
husband’s assent, limited to the property of 
which the testatrix had power to dispose. 

A wife who has obtained a protection order 
for her property, on the ground ol‘ her hus- 
band’s desertion, or who has been judicially 
separated from her husbanu, may dispose of 
her property in all respects as if she were a 
feme sole (20 & 21 Viet. c. 85, ss. 21 & 25). 

A married woman, who is an executrix, may 
make a will for the mere purpose of devolving 
her representative character on another, even 
without her husband’s assent. The Act will 
probably not be held to dispense with the 
surrender to the use of the will of a married 
woman, as to lands which she may devise by 
special custom, inasmuch as a surrender implied 
an examination of the married woman by the 
steward, touching her free will and intention. 
If the husband have abjured the realm, or been 
banished, the wife’s disability ceases both as to 
real and pei-sonal estate. 

The fourteenth section enacts, that if any 
person, who shall attest the execution of a will, 
idiall, at the time of the execution, or at any 
time afterwards, be incompetent to be admitted 
a witness to prove the execution thereof, 
such will shall not on that account be invalid. 

fifteenth section enacts, that if any j^erson * 
shall attest the execution of any will, to wliom 
or to whose wife or husband any beneficial 
devise, legacy, estate, interest,* gift, or appoint- 
ment, of or afifecting any real or persolial estate 
(other than and except charges and directions 
for the payment of any debt or debts) shall be 
thereby given or made, -such devise, &c., shall, 
so far only as ooncerns such person attesting 
the execution of such will, or the wife or hus- 
band of such person, or any jxjrHon claiming 
under such person or wife or husband, be 
utterly null and void, and such person, so 
attesting, shall be admitted as a witness to 
prove the execution of such will, or to prove 
the validity or invalidity thereojQ notwith- 
s^ding such devise, &c. 

The sixteenth section enacts, -that in case by 
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any will any real or personal estate shall be 
charged with any debt or debts, and any 
creditor, or the wife or husband of any creditor 
whose debt is so charged, shall attest ^he exe- 
cution of such will, such creditor shall be ad- 
mitted a witness to prove the execution of such 
will, or to prove the validity or invalidity 
thereof. 

The se^nteenth section enacts, that no person 
shall, on account of his being an executor of a 
will, be incompetent to be admitted a witness 
to prove the execution of such will, or a wit- 
ness to prove the validity or invalidity thereof. 

The ninth section directs the mode in which 
wills are to be executed. It enacts, ‘that no 
will shall be valid unless it shall be in writing 
and executed in manner hereinafter mentioned ; 
(that is to sajf) it shall be signed at the foot 
or end thereof by the testator or by some 
other person in his presence and by his 
direction, and such signature shall be made 
or acknowledged by the testator in the pre- 
sence of two or more witnesses present at the 
same time, and such witnesses shall attest and 
shall subscribe the will in the presence of the 
testator; but no form of attestation shall be 
necessary.’ Some doubts having arisen as to 
the meaning of the words ‘ foot or end thereof’ 
in this sec. the 15 Viet. c. 24, was passed 
which enacts, ‘ that every will shall, so far 
only as regards the j)osition of the signature 
of the testator or of the person signing 
loS' him as aforesaid, be deemed to be valid 
within the said enactment as explained by 
this Act, if the signature shall be so placed at 
or aft^ or following, or under, or beside, or 
opposite to the end of the will, that it shall be 
apparent on the face of the will that the 
testator intended to give effect by such his 
^nature to tlie writing signed as his will, 
and that no such will shall be affected by the 
circumstance that the signature shall not follow 
or be immediately after the foot or end of 
the Avill, or by the circumstance tliat a blank 
space shall inteiwene between the concluding 
word of the will and the signature, or by the 
circumstance that the signature shall be placed 
among the words of the testimonium clause, or 
of the clause of attestation, or shall follow or 
be after or under the clause of attestation, 
either with or witliout a blank space inter- 
vening, or shall follow or be after or under or 
beside the names or one of tlie names of the 
subscribing witnesses, or by the circumstance 
tliat the signature sh^ be on a side or page 
or other portion of tlie paper or papers con- 
taining the will whereon no clause or para- 
graph or disposing part of the will shall be 
written above the signature, or by the circum- 
stance that there shall appear to be sufficient 
space on or at the bottom of the preceding 
side or page or other portion* of the same 
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paper on which the will is written to contain 
the signature ; and the enumeration of the 
above circumstances shall not restrict the 
generality of the above enactment, but no 
signature under the said Act or this Act shall 
be operative to give eflEect to any disposition 
or direction whidh is underneath or which 
follows it, nor shall it give effect to any dis- 
position or direction inserted after signa- 
ture shall be made.’ 

The eleventh section excepts from the rule 
that all wills must be in writing, wills of* per- 
sonal estate made by soldiers in actual military 
service, or seamen at sea. This exception in- 
cludes military and naval officers of all ranks. 

Nuncupative wills were formerly v^lid ; but 
the statute of frauds (29 Car. II. c. 3) laid them 
under many restrictions (except when made by 
soldiers and sailors), of which Blackstone gives 
the following summary : * The statute enacts : 
(1) That no written will shall be revoked or 
altered by a subsequent nuncupative one, except 
the same be in the lifetime of the testator reduced 
to writing and read over to him, and approved, 
and unless the same be proved to have been so 
done by the oaths of three witnesses at the 
least, who by statute 4 & 5 Anne, c. 16, must 
be such as are admissible upon trials at common 
law. (2) That no nuncujmtive will shall in any 
wise be good where the estate bequeathed ex- 
ceeds 30^., unless proved by three such witnesses 
present .at the making tliereof (the lioman law 
requiring seven), and unless they or some t)f 
them were specially required to bear witness 
thereto by the tesfcitor liimself, 4 |nd unless it 
was made in his last sickness, in his owe habi- 
tation or dwelling-house, or where he had been 
]>roviously resident ten days at the least, exce 2 )t 
he be surprised with sickness on a journey, or 
from home, and dies without returning to his 
dwelling. (3) That no nuncupative will shall be 
]iroved till fourteen days after the death of the 
testator, nor till process liath first issued to call 
in the widow or next of kin to contest it, if 
they think proper. Thus hath the legislature 
provided against any frauds in setting up nun- 
cupative wills, by so numerous a train of re- 
quisites, •that the thing itself has fallen into 
disuse, and is hardly ever heard of, but in the 
only instance where favor ought to be shown 
to it, when the testator is surprised by sudden 
and violent sickness’ (2 Black. Coni. 500.) 

Before the passing of the Wills Act no so- 
lemnities of any kind were necessary to mTikc 
a valid will of pei*sonal estate. The signature 
and attestation requii’ed by the Statute of 
Frauds to render valid a devise of lands were 
not essential to the validity of wills of pferr 
sonalty. We have t\|ready mentioned the re- 
strictions placed upon the making of nuncu- 
pative wills. It was not necessary that a will 
in writing should be either signed or sealed 


by the testator, whether it was in his own 
handwriting or in that of anoth^ man* 
As to wills of realty, it was enacted by 29 
Car. II. c. 3 {Statute of irrauds)^ that all 
devises of lands and tenements should not only 
be in writing, but should also be signed by 
the party so devising the same, or by some 
other person in his presence and by his ex- 
press direction, and should be witnessed and 
subscribed in the presence of the person de- 
vising by three or more credible witnesses, or 
else the devis^ .should be entirely void, and 
the land should descend to the heir-at-law. 

With regard to the revocation of wills, it is 
enacted by the eighteenth section * that every 
will made by a man or woman shall be revoked 
his or her marriage, except a will made in 
exercise of a power of appointment, when the 
real or personal estate thereby appointed would 
not, in default of such appointment, pass to 
his or her heir, customary heir, executor, or 
administrator, or the* person entitled as his or 
her next #f kin under the Statute of Distribu- 
tions ; ’ by the nineteenth section, ‘ that no will 
shall be revoked by any presumption of an 
intention on the ground of an alteration in 
circumstances ; ’ by the twentieth section, ‘ that 
no will or codicil, or any part thereof, shall 
be revoked otherwise than as aforesaid, or by 
another will or codicil executed in manner 
hereinbefore required, or by some writing de- 
claring an intention to revoke the same, and 
executed in the manner in which a will is here- 
inbefore required to be executed, or by the 
burning, tearing, or otherwise destroying the 
same by the testotor, or by some person in his 
presence and by his direction, witli tlio inten- 
tion of revoking the same ; ’ and by the twenty^- 
third section, ‘ that no conveyance or other act 
made or done subsequently to the execution of a 
will of or relating to any real or personal es- 
tate therein comprised, except an act by which 
such will shall be revoked as aforesaid, shall 
prevent the operation of the will with respect 
4o such estate or interest in such real or per- 
sonal estate as the testator sliall have power 
to dispose of by will at the time of his 
death.’ 

Under *the old law wills might be revoked 
either expressly or by implication. An implied 
revocation might be effected by a change of 
circumstances, such as the marriage of the 
testator and the birth of a cLild capable of 
benefiting by the revocation, or by alterations 
of or attempted dealings with the property; 
but the presumption of revocation which arose 
from such change of circumstances was capable 
of "being rebutted by evidence of an. intention 
to adhere to the will. Wills were also revoked 
by destruction, cancellation, &c. witb intention 
to revo||e. ■ * 

The twenty-Jirst sectipn relates to oblitm- 
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tions, iaterlineationBy and other alterations in 
wills, and enacts, ‘that no obliteration, inter- 
lineation, or other alteration made in any will 
after the execution thereof shall be valid or 
have any effect except so far as the words or 
effect of the will before such alteration shall 
not be apparent, unless such alteration sliall 
be executed in like manner as hereinbefore is 
required for the execution of the will, but 
the will witli such alteration ^ part tliereof 
shall be deemed to be duly executed if the 
signature of the testator and tjie subscription 
of the witnesses bo made in the margin or on 
some other part of the will opposite or near 
to such alteration, or at the foot or end of or 
opposite to a memorandum relerring to such 
alteration, and written at the end or som^ 
otlier part of the will.’ 

The thirteenth section enacts, ‘ that every will 
executed in manner hereinbefore required shall 
be valid without any other publication thereof.’ 

With regard to tlie revival of a revoked 
will, ^he tioentt/second section enac^ ‘ that no 
will, or codicil, or any part tliereof, which shall 
be in any manner revoked shall be revived 
otherwise than by the re-execution thereof, or 
by a codicil executed in manner hereinbefore 
required, and showing an intention to revive 
the same ; and when any will or codicil which 
shall be partly revoked, and afterwards wholly 
revoked, shall be revived, such revival shall 
not extend to so much thereof as shall have 
been revoked before the revocation of the 
whole thereof, unless an intention to the con- 
traiy sliall be shown.’ 

As to the time from which a will speaks, 
the twenty-fourth section enacts, * that every 
will shall be construed, with reference to the 
real estate and personal estate comprised in it, to 
speak and take effect as if it had been executed 
immediately before the death of the testator, 
unless a contrary intention shall appear by the 
will.’ 

Formerly a will spoke and took effect as to 
personal property from the date of the death of 
the testator, except where specific legacies 
were given, and as to freehold property from 
the date of the will* 

No alteration is made by the twenty-fourth 
section in tlie old rules of construction with 
regard to the persons to whom property is 
given by will ; those rules are that legacies 
and bequests fb persons named or described 
in the will speak and take effect as to such 
persons from the date of the execution, but 
legacies and bequests to classes of persons 
i^peak and take effect as to such classes from 
the date of the death of tlie testator, unless 
a contrary intention appear. 

As a general rule, gifts to persons fail by 
their death in the testator’s lifetime, ||Otwith- 
standing a declaration l;hat they shall not lapse, 


but to this rule there are the following excep- 
tions In the case of gifts in joint- tenancy to 
several, of whom one at least survives the testa- 
tor ; in the case of a gift to a person in tail, or 
quasi in tail, who leaves issue who would be in- 
heritable imder such entail surviving the testa- 
tor; and also in the case of a ^ft of an absolute or 
transmissible interest to a child or other issue 
of the tei^tor, who leaves issue surviving the 
testator, ^ The question then occurs, for whose 
benefit do such gifts lapse ? A share in the 
residue lapses according to the nature of the 
property for the benefit of the real or personal 
representatives of the testator. A specific gift 
lapses for the benefit of the residuary devisee 
or legjitqc (ss. 25, 32 & 33). Under the old 
law, a specific gift of freehold or copyhold estate 
lapsed for the benefit of the heir, but a mere 
charge on the land lapsed for the benefit of the 
residuary or specific devisee of that land ; a 
specific gift of personalty lapsed for the benefit 
of the residuary legatee. See Lapsed Devise 
and Lapsed Legacy. 

As to the construction of a general devise of 
lands, the twenty-sixth section enacts, ‘ that a 
devise of the land of the testator, or of the 
land of the testator in any place, or in tlie 
occupation of any person mentioned in his 
will, or otherwise described in a general man- 
ner, and any other general devise which would 
describe a customary, copyhold, or leasehold 
estate if the testator had no freehold estate 
\^iich could be described by it, sliall be con- 
strued to include the customary copyhold and 
leasehold estates of the testator, or his custo- 
mary oopyhold and leasehold estates, or any of 
them, to which such description shall extend, 
as the case may be, as well as freehold estates, 
unless a contrary intention shall appear by the 
will.’ Under the old law such a devise was 
construed to include freeholds and copyholds ; 
if there were no copyholds or freeholds to satisfy 
the devise, it then extended to leaseholds. 

As to the expressions necessary to execute 
a general power, the twenty-seventh section 
enacts, that a devise or bequest in general 
terms, of real or personal property, shall be 
construed to include any property,* coming 
within the description, which the testator may 
have power to appoint in any manner he may 
think proper, unless a contrary intention shall 
appear. Under the old law it was necessary 
that such a devise or bequest should refer either 
to the power or to the specific property which 
was the subject of it, in order that it might have 
thaf effect. 

As to the devise of a fee, the twenty-eighth 
section enacts, ‘ that where any real estate ^all 
be devised to any person* without any words of 
limitation, such devise shall be oemstrued to 
pass the fee-simple, or other the whole estate 
or interest which the testator had power to 
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dispose of by will in such real estate, unless a 
contrary intention shall appear by the will.* 
Under tlie old law only a life estate passed, 
unless words were used to show an intention to 
l)ass tlie fee. 

A general bequest of personalty, including 
leaseholds, without words of limitation, passed 
the whole interest before the Wills Act, which 
has made no alteration in this rule.% 

The twenty-ninth section enacts, *• tjiat in any 
devise or bequest of real or personal estate, the 
words “ die without issue,” or “ die without 
leaving issue,” or “ have no issue,” or any other 
words whi<5h may import either a want or 
Iqihire of issue of any person in his lifetime or 
at the time of his death, or an * indefinite 
failure of liis issue, shall be construed to mean 
a want or failure of issue in the lifetime or at the 
time of the death of such person, and not an 
indefinite failure of his issue, unless a contrary 
intention shall aj^pcar by the will, by reason of 
such person having a prior estate-tail, or of a 
pieceding gill, being, without any imjdication 
arising from such words, a limitation of an 
estate-tail to .such person, or issue, or other- 
wise ; provided, that this Act shall not extend 
to cases where such words as aforesaid import 
if no issue described in a preceding gift shall 
be born, or if there shall be no issue who shall 
live to attain the age, or otherwise answer the 
description required for obtaining a vested 
estate, by a preceding gift to such issue.’ The 
construction of this section is that such wofds 
n^u a failure of issue at the death of the 
ancestor named, unless a contiary intention 
a])pcar; whereas, under the old law, they 
meant an indefinite failure of issue, unless ex- 
pressions or circumstances indicated a contrary 
intention. 

As to the estate of trustees under a general 
devise the thirtieth section enacts, that ‘ where 
any real eshitc (other than or not being a pre- 
sentation to a church) shall be devised to any 
trustee or executor, such devise shall be con- 
strued to pass the fee-simple or other tlie whole 
estate or interest which the testator had power 
to dispose of "by will in such real estate, imless a 
definite* term of years, absolute or determin- 
able, or an estate of freehold, shall thereby be 
given to him expressly or by implication.* 

The thirty-first section enacts, that ‘ where 
any real estate shall be devised to a trustee, 
without any express limitation of the estate to 
be taken by such trustee, and the beneficial in- 
terest in such real estate, or in the surplus 
rents and profits thereof, shall not be given to 
any person for life, or such beneficial interest 
shall be given to any person for life, but ’the 
purposes of the trust may continue b^ond the 
life of such person, such devise’ shall be con- 
strued to vest in such trustee the fee-simple, or 
other the whole legal estate which the testator 


had power to dispose of by will in such real 
estate^and not an estate determinable when 
the purposes of the trust shall be satisfied.* 

It will have been remarked how very nearly 
the conditions or postulates necessary to bring 
these two clauses into operation are identical. 
They differ but in these four respects. The 
first clause embraces ail r^ estates, except 
presentations, the second contains no such ex- 
ception. The first extends to devises to exe- 
cutoi*s, the second does not, though this is a 
nominal difference. The first permits implied 
limitations to prevent its operation, tlie second 
does not. The second does not apply where 
the bciicfioial interest is given to a person for 
life, and the trustee has no duty which may 
extend beyond the life [of that person ; the 
first does apply to such a case, being irrespective 
of all trusts, except such as may raise an implica- 
tion of estate against it. But what do they effect 
when in action ? They give the fee to the 
trustee, while, under the old state of things, 
such an «<state passed as was commensurate with 
the trusts. 

As to what wills and estates par autre vie 
are within this Act, the thirty-fourth section 
enacts, ‘ that this Act shall not extend to any 
will made before 1st January, 1838, and that 
cveiy will re-executed or republished, or re- 
vived by any codicil, sludl for the purposes of 
this Act, be deemed to have been made at tlic 
time at which the same shall be so re-executed, 
republished, or revived ; and that this Act shall 
not extend to any estate pur autre vie of any 
penson who shall die before Ist January, 
1838.’ 

The thirty-fifth section enacts, that this Act 
sliall not extend to Scotland. See 15 Viet. 
c. 24. 

Will, Estate at. This estate entitles the 
grantee or lessee to the possession of land du- 
ring the pleasure of both the grantor and him- 
self) yet it creates no sure or durable right, 
and is bounded by no definite limits as to 
duration. It must be at the reciprocal will of 
both jmrties (for if it be at the will of the lessor 
only, it is a lease for life), and the dissent of 
either determines it. The grantee cannot 
transfer the estate to another, although after he 
has entered into possession he may accept a 
release of the inheritance from the grantor, for 
thei*e exists a privity between them. It must 
end at the death of either party, for death 
deprives a person of the power of having any 
will. If a lessee for years accept an estate at 
will in the property leased, his term of years 
would in law be surrendered. 

* An Restate at will is created either by the 
stipulation or express agreemmt of the parties, 
or by construction of law. 

For Ihe furtherance of justice, and in order 
to encourage agriculture by securing to the 
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farmer the just right of reaping that which he 
has sown, the courts of law will construe an 
estate at will created by parol into a tenancy 
for a year, or from year to year, piovided such 
a construction would not work a forfeiture or 
be not productive of iiny wrong or injury, and 
there be no Act of Parliament which declares 
such estate diall be an estate at will. 

Mr, Preston says p. 668, 1st edit,), 

* The judges have been thought to express 
themselves of late years as if there might not 
be a tenancy at will. However, tljey are not to be 
understood as advancing any such indefinite 
position. All they mean to say, and all that 
cm\ be inferred from what tliey nave said when 
their expressions are referred to the subject 
matter, is that there shall not be a tenancy at 
will by construction, or, in other words, they 
declare the law to be that as often as there is a 
demise without any limitation of time it shall 
be construed a demise for one year, and after- 
wards from year to year at the election of the 
parties ; and as to these tenancit ? by f'onstnic- 
tion, it is clear that unless a notice to quit shall 
be given at the end of the first half-year, the 
tenant may hold for a second year, and so on 
from year to year until a notice to quit is given 
to him for half a year before the end of the 
current year : and the judges are not to be 
understood to say that there may not at this 
day be a demise at will.’ 

The Statute of Frauds (29 Car. II. c. 3, s. 1) 
enacts that a lease by parol for a longer term 
than three years, shall have the force and 
effect of an estate at will only. The courts 
have decided that such an esUite at will shall 
be a tenancy from year to year. The grounds 
of this determination appear to be that the 
object of the statute was principally to render 
invalid any parol agreement for a lease for a 
longer term than three years ; and as the con- 
structive tenancy from year to year, arising 
from the mere possession at an annual rent, was 
not then established, the statute could only 
refer to a tenancy at will when it avoided the, 
actual agreement between the parties : but after 
the tenancy from year to yenr was raised by 
implication 'of law hy the acts of the parties, 
the courts did not feel that they violated the 
intention of the statute by giving the same 
effect to the possession and payment of rent 
by a person wno entered imder a parol lease 
void by the statute, whicli they would have 
done had the same circumstances occurred 
unconnected with such parol lease, and they 
therefore felt themselves bound by the prior 
decisions to put the same construction upon 
those circumstances as evidence to infer Un 
agreement for a tenancy from year to year, 
notwithstanding the agreement between the 
parties, which in consequence of the statute 
could not be taken into consideration. They 


do not, therefore, give any effect to a parol 
lease which the statute has rendered null, but 
merely presume, consistently with their de- 
cisions in other cases, an agreement for a 
different kind of tenancy where the facts of 
the oase will warrant that construction. And 
it should seem that in conformity with these 
principles, they would construe a possession 
taken un4|^ a parol lease void by tlie statute as 
a strict tenancy at will where no act is done by 
the lessor by acceptance of rent or otherwise, 
to rake by implication a tenancy from year to 
year, but where such acts take place that 
tenancy will be implied. • 

Nbtwithstanding this construction of the 
courts, estates at will still exist and arise in the 
following cases : — 

( 1 ) VVhere there is an express letting by will, 

(2) Where the raising a tenancy from year 
to year by implication alone would make a 
forfeiture : for a mere construction of law can- 
not be allowed where it "will work an injury. 

(3) A mortgagor in possession of the mort- 
gaged property, without any express agreement 
as to the period of posseasion, and with the 
mortgagee’s consent, is but a tenant-at-will to 
the mortgagee, but he is not entitled to emble- 
ments, for they go iii discharge of the loan, and 
he may be ejected by the mortgagee without 
any previous determination of the will. 

(4) A beneficiary or cestui que trust in pos- 
session of the estate, with the consent or ac- 
qtriescence of the trustee, is constructively a 
tcnant-at-will to his trustee, in order to w- 
serve as well 4^he interest of the cestui que trust 
as the estate of the trustee. 

(5) An entry upon property by a person 
under an agreement to purchase or take a 
lease of it, with the consent of the vendor or 
lessor raises a tenancy-at-will between the 
parties until the agreement be carried into 
execution and completed. 

(6) If a person make a feoffment and deliver 
the deed without giving livery of seisin, and 
the feoffee enter, he is constructively a tenant- 
at-will. 

A tenant-at-will is entitled to emblements 
. where his estate is determined by the lessor or 
by his death, and his personal representatives 
are entitled to it where the estate is determined 
by his own death ; but if the lessee forfeit or 
determine the estate himself he is not then 
entitled to them. It is to be remarked that a 
tenant from year to year has not the same ad- 
vantage if his tenancy expire before the harvest, 
as he must yield up possession at the regular 
expiration of the notice to quit without any 
reference to the then state of ^e crops. He is 
not bound to maintain or ^repair the premises, 
but is liable for wilful waste. 

We have seen that cither parly may deter- 
mine this estate. The lessor can do so by an 
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express declaration that the lessee sliall hold 
no longer, which should either be made on the 
land or notice of it served upon the lessee. 
But if he exercise any right of ownership, 
iniless it be wth the lessee’s consent, incon- 
sistent with the enjoyment of the estate, as enter- 
ing upon the land, cutting down trees demised, 
making a transfer or lease for years to commence 
immediately the estate will be deter^iined. So 
also if the lessee commit an act of desertion or do 
anything inconsistent with his estate,*as assign- 
ing it to another person or committing waste; 
but a verbal declaration that he will hold the 
lands no longer does not determine his estate 
unless he waive at the same time the possession. 
Neither party can determine this Estate at a 
time w'hen it would be beneficial to the other, 
and six months’ notice must be given before 
bringing an action of ejectment. 

If a tenant-at-will rendering rent quarterly 
determine his will in the middle of a quarter 
he must pay a quarter’s rent. 

If the lessor determine this estate, the lessee 
shall have reasonable ingress and egress to take 
away his goods and chattels. This is simply 
common justice. See WoodfalVa Jjcindlord 
and Tenant^ 175. 

Willa, the relation between a master or 
patron and his freed-man, and the relation 
between two j)ersons who had made a reciprocal 
testamentary contract. — Mac, Moo. Law^ 34 n. 

Winchester, the standard measure which 
was originally kept at Winchester. It is fiflbo- 
imilcd by 5 & G Wm. IV. c. 63. 

^Windas, or Windlass, Wanlass, which see. 

Winding-up Acts. See 7 & 8 Viet. c. Ill ; 
11 & 12 Viet. c. 45 ; 12 & 13 Viet. c. 108; 13 
& 14 Viet. c. 83 ; 19 & 20 Viet. c. 47 ; 20 & 
21 Viet. cc. 49, 78 ;%’epealed by 25 & 26 Viet, 
c. 89. 

Window Tax, a tax on windows, levied on 
houses which contained more than six windows, 
and were worth more than five potmds per 
annum ; established by 7 Wm. III. c. 18. 
The 14 & 15 Viet. c. 36, substituted for this 
tax a tax on inhabited houses. 

Windsor Castle (bakehouse), 25 & 26 Viet, 
c. 51. • • 

Windsor Forest, a royal forest founded by 
Henrjr VIII. 

Wme, adulteration of^ an offence against 
public health, formerly punished with the for- 
feiture of 100/. if done by the wholesale mer- 
chant, and 40/. if done by the vintner or vetail 
trader. — 12 Car. II. c. 25, s. 11. The penalty 
in both cases was increased to 300/. by 1 
W» ^ M. St. 1, c.*34, s. 20. The former 
statute is repealed by 26 & 27 Viet. c.*125. 
See 23 & 24 Fic|. c. 84 ; and Adultera- 
tion. 

Wine Lioenses, the granting o/^ eee 23 Viet. 
c. 27, and 23 & 24 Viet, c. 107. 


Winter circuit, an occasional circuit ap- 
pointed for the trial of prisoners. 

Winter heyning, the season between 11th 
November and 23rd April, which is excepted 
from the liberty of commoning in certain 
forests. — 23 Car. II. c.,8. 

Wisbuy, ordinances a code of maritime 
jurisprudence compiled at this place in the 
isle of Gothland, principally from tlie law of 
Oleron, in the year 1400, lor the governance 
of the Baltic traders. See 3 Hall. M, A. c. ix., 
pt. 2, p. 334. 

Wista, hall a hide of land, or sixfy acres. 

Wit, to [^scilicett Lat.j, to know, that is to 
say, namely. 

Witam, the purgation from an offence by 
the oath of the requisite number of witnesses. 

Witchcraft, conjuration. 

No prosecution shall for the future be 
carried on against any person for witchcraft, 
sorcery, enchantment, or conjuration, or for 
cliarging another with any such offence ; but 
all persqps pretending to use the same shall be 
punishable by imprisonment. — 9 Geo. II. c. 5 ; 
5 Geo. IV. c. 83, s. 4. See 1 Harris's Life of 
Lord Hardwicke^ 281. 

Wite [Sax.], a punishment, pain, penalty, 
mulct, or criminal fine. 

The Wite was a penalty paid to the Crown 
by a murderer. The were was the fine a mur- 
derer had to pay to the family or relatives of 
the deceased, and the wite was the fine paid to 
the magistrate who presided over the district 
where the murder was perpetrated. Thus, the 
wite was the satisfaction to be rendered to tlie 
community for the public wrong which had been 
committed, as the were was to the family for 
their private injury, — BoswortKs Anglo-Saxon 
Diet. 

Witekden, a taxation of the West Saxons, 
imposed by the public council of the king- 
dom. 

Witeua-gemot, or Wittena-gemote [fr. 
wittay Sax., a wise man, and genioty a synod or 
council, conventus sapientumy Lat.], a conven- 
•tion or general assembly of great and wise 
men, to advise and assist the sovereign in the 
time of the Saxons, answering to our parlia- 
ment. -^2 Hall. Mid. A.e, viii., pt. 1, p. 279. 
See Parliament. 

Witens^ the chiefs of the Saxon lords or 
thanes, their nobles and wise men. 

, Withdrawal of juror, wlf^n a jury cannot 
agree upon a vezdict, one of them is often 
withdrawn by consent of the litigants, so as to 
put an end to the proceedings, each party 
pa^ng his own costs. 

• withemam [fr. wiedery Sax., other, and 
naaniy a taking], reprisals. See LsTTRia of 
Marque ; Keplevin ; Capias in withebnam. 

Withersake, an apostate or perfidious rene- 
gado. 
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Without impeachment of waste. Sec Abs< 

QUE IMPETITIONE VASTI. . 

Without prejudice, a phrase used in nego- 
tiations of compromise, or offers to settle differ- 
ences causd paciSf in order to guard against 
any waiver of right should they be ineffectual 
and go off. 

Without recourse to me recow's'], a 
phrase used by an agent who endorses a bill or 
note for his principal, which protects him from 
liability .— on jBillSj 1G6. 

Without reserve. TVlien property is thus 
announced to be sold, a puffer ought not to be 
appointed. — St. Leon. V. P. S. 

Witness, one who gives evidence in a cause. 
See EvroENCE. 

Wittena-gemote. See Witena-gemot. 

Wold [Sax.], a down, or open country. 

Wolfeshead, or Wolferhefod [Sax.], the 
condition of such as were outlawed in the time 
of the Saxons, who if they could not be taken 
alive to be brought to justice might be slain, 
and their heads brought to the King for they 
were no more accounted of than a wolf’s head. 
Bract. 1. 3. 

Woman [A. S., tcif-man, man being a 
general term to include each sex, the name 
idf^man was given to the female from her 
employment at the w^oof. — Pick. Zl/ct.], the 
female of human kind. The mention of a male 
in a statute usually includes the female. By 
13 & 14 Viet. c. 21, s: 4, which applies to all 
Acts passed in subsequent sessions, words im- 
porting. the masculine gender shall include 
females unless the contrary is expressly pro- 
vided. As to the employment of women, see 
7 & 8 Viet. c. 15; 23 & 24 Vief. c. 78 ; 25 
Viet. c. 8 ; and 26 & 27 Viet, c 38. 

Wong [Sax.], a field. — Spelm. 

Wood-oom, a certain quantify of grain paid 
by the tenants of some manors to the lord for 
the liberty to pick up dried or broken wood. 

Wood-gold, the cutting of wood witliin the 
forest, or rather the money paid for the same. 

Woodmote, the forty-days’ court, which see. 

Wood-Plea-Conrt, a court held twice in the 
year in the forest of Clun in Shropshire, for 
determining all matters of wood and agistments. 

Woodwards, officers of the forest, whoso 
duty consists in looking after the wood and 
vert and venison, and preventing offences 
relating to the same. — Manw. 189. 

Woolmer Forest, as to disafforesting it, sec 
18 & 19 Viet. c. 46. 

Woolsack, the seat of the Lord Chancellor 
in the House of Lords. When, in the reign of 
Elizabeth, an Act of Parliament was passed to 
prevent the exportation of wool, to keep in 
mind this source of our national wealth wool- 
sacks were placed in the House of Lords, 
whereon the judges sat. 

Words. See Defamation. 
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Workhouses, municipal institutions for the 
support and maintenance of paupers. See 
Poor Laws. 

Worship, a title of respect applied to a 
magistrate. 

Worship Uitles of). See Precedence. 
Wort, or Worth [fr. loeorth. Sax.], a curti- 
lage or country farm. 

Wortili^e of land, a certain quantity of 
land so called in the manor of Kingsland in 
Hereford^ the tenants are called worthies. 

Wound, any lesion of the body, whether a 
cut, bruise, contusion, iracture, dislocation, or 
burn. In siugery it is confined to a solution 
of continuity in any part of the body suddenly 
caused hf anything that cuts or tears with a 
division of the skin. 

The judicial questions which arise in cases 
of wounding (which is an aggravated species of 
battery) where death ensues • are How far 
has the person who caused the injury contri- 
buted to the death of the deceased, or to the lesion 
of one or other of the functions of the body ? 
And to what is a certain wound to be referred ? 

Circumstances as well as accident have a 
considerable effect on wounds : — 

(1) The constitution and .age of the patient, 
and his antecedent as well as co-existent mala- 
dies may exercise a baneful influence on the 
injury received. 

(2) The passions of the patient, and his neg- 
ligence or delay, or that of his attendants, may 
reflder slight wounds dangerous, or dangerous 
wounds mortal. 

(3) Insalubrity of the atmosphere. 

(4) The ignorance or negligence of the sur- 
geon may aggravate or endanger the condi- 
tion of a wounded patient. — Beck's Med. Jar. 
c. XV. See Mayhem. ® 

Wreccum marts signijicat ilia hona quoe nav- 
fragio ad terrain pelluntur. — (A^wreck of the 
sea .signifies those goods which are driven to 
shore from a shipwreck.) 

Wreck, such goods as after a shipwreck are 
cast upon the land by the sea, and left 'there 
within some coimty, for they arc not wrecks so 
long as they remain at sea in the jurisdiction of 
dhe Admiralty. — 2 Inst. 167. If any live thing 
escape, or if proof can be made of the property 
of any of the goods or lading, which come to 
shore, they shall not be forfeited to the Crown 
as wreck. The sheriff of the county is bound 
to keep the goods a year and a day, that if any 
man‘can prove a property in them, either in his 
own right or by right of representation, they 
shall be restored to him without delay ; but if 
no such property be proved within that time, 
they shall then go to the Crown. If the goods 
be of a perishable nature, ^ the sheriff may sell 
them, and the money shall be liable in their 
stead. — 1 Bl, Com. 292 ; Stat. West. l«t, 3 
Edw. I. c. 4. And see 17 & 18 Viet. c. 104, 
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pl. viii. ss. 432-457, 471-479, 500 ; 17 & 18 
Viet c. 120; and 18 & 19 Viet c. 91, 
8s. 19, 20. 

This revenue of wrecks is frequently granted 
to lords of manors as a royal franchise. It is 
a branch of the coroner’s office to inquire con- 
cerning shipwrecks and certify whether •wreck 
or not, and who is in possession of the goods. 

The offence of plundering or stapling any 
part of vessels wrecked, stranded, or cast on 
shore, or any goods, &c. belonging to such vessel, 
is afelony (24 &• 25 Viet. c. 96, s. 64). Persons 
in possession of shipwrecked goods, who can- 
not satisfy a justice that they came by them 
lawfully, are liable to be imprisoned or to 'for- 
feit a sum not exceeding 20/. beyond*the value 
of such goods (s. 65). A similar punishment 
is attached to the offence of offering or exposing 
shipwrecked goods for sale which have been 
unlawfully taken^ or shall reasonably be sus- 
pected so to have been taken from a •wreck, if 
the person offering or exposing them for sale 
do not satisfy a justice that he came by them 
lawfully (s. 66). The offence of unlawfully 
and maliciously destroying any part of a wreck, 
or any goods, &c. belonging to it, is a felony 
(24 & 25 Viet. c. 97, s. 49). 

As to impeding a person saving his o^wn or 
another’s life from a wreck, sec 24 & 25 Viet 
c. 100, s. 17. 

As to assaulting a magistrate, officer, &c., 
engaged in preserving a wreck or goods cast on 
shore, see s. 37. • 

IVreck-free, exemption from the forfeiture of 
ship-^wrecked goods and vessels, which the 
Cinque Ports enjoy by a charter of Edward I. 

Writ [fr. dreve, Lat.], a judicial process, by 
which any one is summoned as an offender ; a 
legal instrument to enforce obedience to the 
orders and sentences of the courts. For the 
particular writs see their distinctive names, as 
assistance, capias, &c. 

The 3 & 4 Wm. IV. c. 27, abolished a great 
number of writs. It enacted (s. 36), that * no 
writ of right patent, writ of right quia dominus 
remisit curiam, writ of right in capite, writ of 
right in London, writ of right close, writ of 
right de mtionabili parte, writ of right of advow- • 
son, writ of right upon disclaimer, writ de ra- 
tionabilibus divisis, •writ of right of ward, -writ 
de consuetudinibus et servitiis, -writ of cessavit, 
writ of escheat, -writ of quo jure, writ of secta 
de molendinum, Writ de essendo quietum de theo- 
lonio, •writ of ne injuste vexes, writ of mesne. Writ 
of quodpermiUat,vrntof formedon in descender 
in remainder, or in reverter, writ of assize of 
novel disseisin, nuisance, darrein presentment, 
juris utrum or mort d^ ancestor, writ of eiftry 
sur disseisin^ in the quibus, in the per, in the 
per and cui, or in the post, writ of entry sur 
intrusion, writ of entry sur ^enation, dum 
fuit non compos mentis, dumjkit infra atatem, 


dum fuit in prisond, ad communerii legem, in 
casu proviso, in consimili casu, cui in vitd, 
sur cui in vitd, cui ante divortium, or sur [ cui 
ante divortium, •writ of entry sur abatement, 
writ of entry quare ejecit infra terminum, or 
ad terminum qui presteriit, or causd matrimonii 
prcelocuti, writ of aiel, besaiel, tresaiel, cosi- 
nage, or nujier obiit, writ of waste, writ of 
partition, writ of disceit, writ of quod ei r/e- 
forceat, •writ of covenant real, writ of war- 
rantia cliartce, writ of cuna claudenda, or writ 
2)er quaj servitia, and no other action real or 
mixed (except a writ of right of dower, or 
writ oj dower unde nihil habet, or a quare im~ 
pedit, or an ejectment), and no plaint in the 
nature of any such •writ or action, except a 
plaint for freebench or dower, shall be brought 
after the 31st day of December, 1834.’ 

Writer to the Signet, abbrev. W. S., also 
called clerh to the signet, a Scottish attorney- 
at-law, who •is chiefly employed in civil tri^s 
before the Court of Session ; he likewise pre- 
pares tln^warrants of all charters of lands flow- 
ing from the Crown ; all summonses for citing 
parties to appear in the Court of Session, all 
diligences for affecting the person or estate of 
a debtor, or for compelling implement of the 
decrees of the Supreme Court. 

Writer of the Tallies, an officer of the Ex- 
chequer, who acts as clerk to the auditor of the 
receipt, who ^vrites upon the tallies the tellers’ 
bills. 

Writings obligatory, bonds. See Bond. 

Writs for the election of nmabers of parlia- 
ment, The Speaker of the House of Commons 
is empowered to issue wturants, during any 
recess of the house, for making out new •writs 
in the room of members accepting certain 
offices. See 24 Geo, III, c. 26 ; 56 Geo, III, 
c. 144 ; 21 & 22 Viet. c. 110 ; and 26 Viet. c. 20. 

Wrong, the privation of right, an injury, a 
designed or known detriment. 

Wrongous imprisonment, false imprison- 
ment . — Scotch phrase. 

• Wjrnton, Statute of, 13 Edw. I. st. 2, a.d. 
>285. 

Wyte. See WiTE. 


X 

c 

Xanthus, for sanctus, sacred. — Spelm* 

Xenodooeum, or Xenodoohenm, an inn, an 
ho^ital. 

Xenodoohy [fr. Kevolo\la, G-k.], reception of 
stfangers; hospitality. — Encyc. Lond, 

Xylon [fr. i,v\ov, Gk.], a punishment among 
the (Greeks, answering to our stocks. 
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Taxd [fr. geard, Sax.], an enclosed space of 
ground, generally attached to a dwelling-house, 
&c. ; also a measure of three feet, or thirt 3 ’’-six 
inches in length. 

Tardland \jnrgata ten'( 2 ^ Lat.], a quantity 
of land differing in extent in different parts of 
the country. — Cowel. 

Ycouomns [fr. oecommus^ Lat.], an advocate, 
patron, or defender. — See Du Qange. 

Tear [fr. gear^ Sax.], the period in which 
tTie revolution of the earth round the, sun is 
completed. Generally, when a statute speaks 
of a year, it must be considered as twelve 
calendar and not lunar months . — Bishop of 
Beterhorough\, Cateshy^ Cro. Jac. 1G6. 

The year is either astronomical, ecclesiastical, 
or regnal, beginning on the 1st of January, or 
25th of March ; or the day of* the Queen’s 
accession.-— Chron. Jur, Pref, 2. See 
Calendar. , 

The division of the year into term and vaca- 
tion has been the joint work of the church and 
necessity. The cultivation of the earth, and 
the collection of its fruits, necessarily require a 
time of leisure from all attendance on civil 
affairs ; and the laws of the Church had, at 
various times, assigned certain seasons of the 
year to an observance of religious peace, dur- 
ing which time all legal strife was strictly in- 
terdicted. What remained of the year not 
disposed of in this manner, was allowed for the 
administration of justice. The Anglo-Saxons 
had been governed by these two reasons, in 
distinguishing the periods of vacation and 
term ; the latter they called dies pads regis ; the 
former dies pads Dei et sanctm ecdesice. The 
particular portions of time which the Saxons had 
allowed to these two seasons were adhered to 
by the Normans, together with other Saxon 
usages. — 1 Reeves^ c. iv., p. 191. 

Year-books, or Books of years and terms, 
reports, in a regular series, from the time of King 
Edward II. to Henry VIII. which were taken by 
the prothonotaries or chief scribes of the courts, 
at the expense of the Crown, and published 
annually ; hence tbeir denominatidn. The 
year-books are rather curious from their anti- 
quity than valuable for their contents, which 
are undigested and loosely revised.— //u/e’s 
Hist. p. 198 ; ^ Reevesy 357 ; 4 Ibid. 414. 

Year and Bay [annus et diesy Lat.], a time 
that determines a right or works a prescription 
in many cases. 

Year, Bay, and Waste [annusy diesy et vas- 
tuMy Lat.1, a part of the royal prerogative, 
whereby me Chown had, for a year and a day, 
the profits of lands and tenements of those 
that were attainted of petit treason or felony, 
whosoever was lord of the manor whereto the 


lands or tenements belonged ; and the right to 
cause waste to be made on the tenements, by de- 
stroying the houses, ploughing up the meadows 
and pastures, rooting up the woods, &c. (unless 
the lord of the fee agreed for the redemption of 
such waste), afterwards restoring them to the 
lord of the fee. — Staund. Preerog, 44. 

This prerogative was abolished^ by^ the 54 
Geo. III./5. 145. See Escheat. 

Year to year. Tenancy from. 

This estate arises either expressly, as when 
land* is let from year to year,* or by a general 
parol demise, without any determinate interest, 
but reserving the payment of an annual 
rent ; or impliedly, as when property is oc- 
cupied gfenerally under a rent payable yearly, 
half-yearly, or quarterly ; or, when an oc- 
cupier, imder an agreement for lease at a 
certain rent, pays rent; or when a tenant 
holds over, after the expiration of his term, 
without having entered into any new contract, 
and paid rent (for before paying rent only a 
tenancy on sufferance arises). 

A demise by a tenant from year to year to 
another, also to hold from year to 3 'ear, is in 
legal operation a demise from year to year 
during the continuance of the original demise to 
the intermediate landlord. When b tenant goes 
into possession of property under a void lease, 
a tenancy from year to year is created. If a 
mortgagee accept a person as his tenant, to 
whom the mortgagor has granted a lease for 
yfcars after the mortgage, that makes him only 
tenant from year to year to the mortgagee, fp 

This tenancy consists, in the first instance, of 
a certain term from one yeiir, which, upon the 
expiration of the first half-year, unless notice 
be given by one of the parties to the other of 
his contrary intention, becomes an equally as- 
sured term of two years, reckoning from the 
commencement of the tenancy ; and thus a 
new year is continually added to the term, as 
often as the half-year’s previous notice which 
would secure its expiration is omitted to be 
given. In short, a tenancy from year to year 
is considered as re-commencing every year. 

The distinction taken between a tenant from 
year to year, and a tenant for a term ofi years, is 
rather a distinction in words than in substance, 
for they both possess the same advantages, the 
estates partaking of neai’ly the same attributes. 

The qualities that distinguish it from proper 
terras for years, and from estates at will, are 
that it may now be raised by construction of law 
alone, instead of an estate at will in every in- 
stance where a possession is taken with the 
consent of the 1^1 owner, and where an annual 
rent has been paid, but without there having 
been any conveyance or ^eement conferring a 
legal interest ; and that, whether it arises from 
express agreement, or by implication of law, it 
may, unless surrendered or determined by a 
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regular notice to quit, subsist for an indefinite 
period, if tlie estate of the lessor will allow of it, 
or for the whole term of his estate, where it is of 
a limited duration, unaffected by the death 
either of the lessor or lessee, or by a convey- 
ance of their estate by either of them ; and the 
assigns, or real or personal representatives, of 
tilt; former, according to the quantity of his es- 
tate, and the assignee, or personal rfipresenta-r 
tives, of the latter, still continue the* tenancy 
upon the original terms, and subject to the 
same conditions %hich the law, or the express 
agreement of the parties, has attached to it. 
Hut it is liable at any time to be%etermined,by 
a notice to quit, from either party, which, 
where there is no agi’ecment, or where the 
agreement is silent on that point, must be at 
least half a years {and not merely six months') 
notice, requiring from the tenant, or offering on 
his part, to give up possession at the expiration 
of the year, computing from the time when tlie 
tenancy commenced. And a parol notice is 
sufficient, unless the agreement requires it to 
be in writing (per Lord Elleriborovgh, C.-J. in 
Doe V. Cricks 5 Esp. N. P. C. 1 97 j ; but for 
the sake of evidence it is always advisable to 
give a written notice. And where the com- 
mencement of the tenancy is not known, and 
the leaser cannot, from the objection of the 
tenant to the notice, or any other cause, avail 
himself of the periods of the payment of the 
rent as presumptive evidence of the commence 
ment of it, a notice from him requiring the 
tenant to quit, at the expiration of the current 
year of the tenancy, which shall expire next 
after the end of half a year from the date of 
the notice, will be sufficient. But it seems ad- 
visable in such a case to give the notice on one 
of the quarter days on which the rent is pay- 
able, and not to bring an ejectment before the 
expiration of a year and a quarter from the 
date of the notice, in order to be certain that 
the year of tenancy has expired. 

The incidents of this estate are these : — 

(1) The owner may assign or underlet the 
property unless expressly restricted. 

(2) He is entitled to emblements when his 
estate enfls by the happening of an uncertain 
event over which he has no control. 

(3) He is liable for injuries arising from 
voluntary negligence. 

(4) He is bound to fair and tcnantable, but 
not to substantial and lasting, repairs. 

Tears, Estate for. See Term fob years.’ 

Yeme [fr. hiems, Lat.l, winter. — Cowel. 
Yeoman, Yeman, or xoman [fr. guma^ Sax. ; 
govwian, Theotisc. j, a man of a small estate in 
land; a farmer, a gentleman farmer; also,' a 
40*'. freeholder not advanced to the rank of a 
gentleman ; the highest order among the ple- 
beians. — 2 Inst. 668. 

Yeomanry, the collected body of yeomen. 


Yeomanry Cavalry, a denomination given 
to those troops of horse which were levied in 
the late war among the gentlemen and yeomen 
of the country, upon the same principle as the 
Vohmteer companies. Sec 23 Viet. c. 13. 

Yeomen of the Guard, properly called yeo- 
men of the guard of the royal household ; a 
body of men of tlie best rank under the gentry, 
and of a larger stature than ordinary, every 
one being required to bo six feet high, — Encyc. 
Lond. As to their establisliment, see 2 Hall, 
Const. Hist, c. i*c., p. 131. 

Yeven, or Yeoven, given ; dated. — Cowel. 

Yielding and Paying, the reddendum clause 
in a lease. 

Yokelet [fr.jocelet, Sax.], a little farm, re- 
quiring but a yoke of oxen to till it. 

York, Province of. Its special customs are 
abolished by 19 & 20 Viet. c. 94. 

Yorkshire Registry Acts, 2 8c 3 Anne, 
c. 4 ; 5 Anne, c. 18 ; 6 Anne, o. 35 ; and 8 
Geo. H. c. 6. 

York, Statute of 12 Edw. 11. st. 1, a.d. 1318. 
2 lieevesy c. xii., p. 299. 

Yule [fr.yw/, Su. Goth. ; jule^ Dan. ; jol^lcol . ; 
gehul^ geola^ geol. Sax.], the times of Christmas 
and Lammas. Obsolete. 


z. 

Zemindar [fr. two words signifying earth, 
land, and holder or keeper], land-keeper. An 
officer who under the Mahommedan govern- 
ment was charged with the financial superin- 
tendence of the lands of a district, the protection 
of the cultivators, and the realization of the 
government’s share of its produce, either in 
money or kind. — Indian. 

Zemindarry, the ofifice and jurisdiction of 
zemindar. — Ibid. 

Zenana, that part of a house which is set 
apart for women. — Ibid, 

* Zetetick [fr. f jyrew, Gk.], proceeding by en- 
qiury. — Encyc. Land, 

Zlgari, rogues and vagabonds in the middle 
ages; froip Zigi, now Circassia. 

Zillah, side-part, district, division. A local 
division of a country having reference to per- 
sonal jurisdiction. — Indian. 

Zillah Court, local or division^ court. — Ibid. 

Zoll-verein, a union between Prussia and 
other German States for uniformity of customs. 
It began in 1819 by the union of Schwarzbuig- 
Sondershausen, and now includes Prussia^ 
Saxony, Bavaria, Wurtemberg, Baden, Hesse- 
Caslel, Brunswick, and Mecklenburg-Strelitz, 
and all intermediate principalities. 

Zygostates [fr. ^vyo^rdrijc, Gk.], the clerk 
of a market, who examines the weights and 
measures; a scalesman. — Spelm, 
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time terse and business-like information upon almost all the questions that arise in the 
ordinary proceedings in Chancer j/.** — Law Mauazine^ Nov. 1802. 

labour has been spaPcd to make the work as complete and accurate as possiblcm 
its elaborate index and marginal references^ it is impossible to over -^estimate its value as a 
manual of general Law Magazine, May, 1862. 
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general guide to Chancery iDrocedurc.** — Solicitors* Journal, April 19th, 18G2. 
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Special, Attorn cys-at-Law, Solicitor.^, Notaries, Proctor^ Convej’ancers, Scriveners 
Lund Agents, House Agents, &c., and the Offices and Appointments usually 
held by them. Their several Qualifications and legitimate Province, Rights, 
Duties, Privileges, Exemptions, Disabilities, and. Liabilities in the general 
Practice of the I^aw, in Legal Proceeding.^, in Legal Negotiations, and Legal 
Pormalitics. And the Law of Costs as between Party and Party and Attorney 
and Client. By Alexander Pulling, Esq., of the Inner Temple, Barristci*-at- 
Law. Third Edition. In 8vo. 1862. Price 188. cloth. 

“Ho has industriously collected a considerable number of cases interesting to solicitors 
which are not to be fountl collected in any other woik, and his book, contains a (^rcat deal 
of miscellaneous Information which cannot be f<»und elsewhei'c.”— Journal, 

“ This is somewhat more than a new edition : it is a new work. Mr. Pullinff has recon- 
structed the entire <»f his treatise on a new and much more convenient plan, introduclnj? 
nuiny subjects not before touched upon, and re-writingp those parts which had been modiiled 
by rec<‘nt leffislation and decisions. I# is a laborious work, a careful work, the work of a 
lawyer, and, beyond comparison, the best that has ever been produced upon its subject. 
Indeed, it is now the only book on the T.aw of the Profession that could he read or referred 
to a ith confidence, for it is the only one that has appeared since the great and valuable 
changes made by the recent statute. Two editions had already attested in the most un- 
questionable form the approval with which the Profession has received this work, and if the 
solicitors have been so well pleased with the former editions, they cannot but be still more 
satisfied with this one .” — Law 'I'imeSf April 12tb, 1862. 

* Smith’s (Josiah W.) Compendium of the Law of 
Keal and Personal Property. 

Connected with Conveyancino, designed as a comprehensive and concise Text- 
book for Students and Practitioners. By Josiau William Smith, B.C.Jj., E«q-, 
one of Her Majesty’s Counsel. Second Edition. In 1 thick vol. 8vo. 1859- 
Price £1 10s. cloth. 

%* In this Edition are incoT^iorale^ the principal points in a course of 
Lectures before the Incoriyorated Laic Society. 


NOTICKS OP FIRST EDITION. , 

“ We must say that he has performed the task of 8el«*5ting and arranging wfth discretion 
and ability. . . . The book, if used in the manner recomincndod by the editor, as a 

refresher to the memory, and a repository of information that is wanted in daily practice, 
will be found of great valuf .” — Jurint^ 5th April, 1856. 

“ It will bo seen from this outline that the work is extremely well planned ; the topics 
arc arranged in the natural order as they flow out of one another, and thus immeivjcly aid 
the reader’s memory. He writes qke a man who Is master of h» theme, clearly and con- 


cisely.’^ — JLaw Times, Dec* let, 1855- 

“ Of the manner In which Mr. .Smith has acquitted himself of the task of supplying the 
deficiency he points out, wo have great satisfaction in being able to speak in term* of the 
highest praise. The work before us has evidently been compiled with the most conscien- 
tiifus care ; we have taken some trouble to t^t its contents, and can v^ch for its nierits 
in point of scrupulous accuracy .” — The JuxamlflaUon of Articled Clerks, February, 1866. 
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* Smitli’s (Josiali ’W’.) l^anual of Sjauity Jurispru- 
dence. 1864. 

A Manual of Equity Jurisprudence, founded oil Story’s Commentaries” an 
"Spence’s Equitable Jurisdiction,” and comprising in a small compass' thePointd 
of Equity usually occurring in Chancery ai^ Conveyancing, and in ' the general 
Practice of a Solicitor. By Josiah W. Smith, B.C.L., Esq., one qf fter Majesty’s 
Counsel. Seventh Edition. ^ In 12mo. 1864. Price 128. cloth. 

** The design and plan of all Mr. J. W. Smith*J manuals are excellent. They are com- 
plete summaries of the several branches to which they if-late. They give the marrovr and 
pith without the mere modifications — principles and rules with s^ome illustrations, but 
without attempting details. Works of this kind are of great Vulxie to a beginner ; and 
when they also contain a carefnl selection of the moat modem decisions, which serve at 
once to illustrate the propositions contained in the text, and to Supply a Repertory of the 
case law referring to them severally — as this work does in a very complete manner — they 
are quite as useful to persons engaged in actual practice.'^ — Solicitort? Journal , January 2n<i, 
1864. • 

** To sum up all in a word, for the use both of the student* and of the jurisconsult, the 
manual is the nearest approach to an Bquity Code that the present literature of the law is 
able to furnish .** — jLitw January 16th, 1864. 

Smitli’s (Josiah. W.) Manual of Common Xiaw and. 
Bankruptcy. 

A Manual of Common Law and Bankrnptcy, founded on various Text-book.«» 
and recent Statutes, and designed as a Companion to Smith’s Manual of Equity. 
Bt Josiah W. Smith, B.C.L., one of Her Majesty’s Counsel; Editor of Mit* 
ford’s "Chancery Pleadings,” and Peame’s "Contingent Remainders;” Author of 
" A Compendium of the Law of Real and Personal Property,” and **A Manual 
of Equity ; ” and one of the Consolidators of the Chancery Orders. In 1 vol. 
12mo. * 1862. Price 11s. 6d. cloth. 

** The * Manual of Common Law and Bankruptcy * is peculiarly suitable for the careful 

study of law students Praetising lawyers will find the tiook a valuable vade 

mecumJ* — Solicitors* Journal, 

Addison on Contracts. — Fifth Bdition. 1862. 

In one vol. royal 8to. Price S5s. cloth. 


BOOKS OF COSTS. 


Costs in Chancery. 

Of Plaintiff and Defendant, together with the Statutes, Coses, and Orders 
relating t thereto. By Qbobob Osborjte Morgan, and Hobaob Davkt, Esqrs., 
of Lincoln’s Inn, BariisteVs-at-Law. (/n the JPrees.y 

Costs in the Oonunon Law, Probate, |uid Divorce Courts. 

^ BY E. W. I.E BICHE. 

• In royal 12mo. Price* Ss. cloth. 

It may he stated, that most of the Bills have been drawn from sneh as have 
actually been taxed by the Masters; and, consequently, such supervision must 
insure advantages which Bills that have not been taxed (however well drawn) 
cannot possess. • 
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Parliamentary Costs. 

Relative to Private Sills, Election Petitions, and Appeal Causes ; together 
with Allowances to Witnesses. By EnwAun Wbbstkr, Esq., Clerk to the 
Taxing Officer of the iftuse of Commons, and to the Examiners for Standing 
Orders. In 12mo. Price 5s. cloth. 

• 

** The otyect of this work is to ffive the scale of costs allowed to Solicitors in relation to 
private Bills before Parliament, the conduct of Kleetion Petitions and Appeal Causes, and 
the Allowance to AVitnesses. Tl^ connection of Ae author with the Taxing-ofilce of the 
House of Commons, grivos authority to the work, which has-been compiled with some skill, 
and contains a useful index, by which the costs allowed for attcndamces, time, draw- 

ing*, copying*, and perusing, in the several parliamentary proceedingrs, may he easily ascer- 
tained.” — Solicitors* Journal^ 15th October, 1859. 


Scott’s Costs in Common Xiaw, Conveyancing, &c. 

1860. 

Bills of Costs in tlie Superior Courts of Common Eaw, the New Courts of 
Probnto nnd Divorce, also in Parliament, thc«jUrown Office, and the Queen’s 
Remembrancer’s Office, and in Bankruptcy, Insolvency, Com’^oyancing, Criminal 
Prosecutions on Circuit and at Sessions, &c., including Costs of Interlocutory 
Rules and Oi’dcrs under the Common J.«aw Proec<lure Acts, 1852 and 1854, and 
Bills of Exchange Act, 1855. By John Sootx, Esq., Barrister-at-Law. Second 
Edition. In royal 12mo. Price A*1 cloth. 

“ Mr. Scott’s work is well known to the profession. It is an extensive collection of 
taxed bills of cost.H in all branches of practice, supplied to him i)robahly by the taxing 
masters. Such a work 8poak.s for itself. Its obvious utility is its best recommendation.” — 
Jmw TioteSf Oct. 13th, 1890. 

“‘Taxation of Costs’ — In rc Poster — ^A'ico-Chancellor Wood said that Mr. Scott’s book 
was a camx)Ctont autboidty upon the c^ibiect .” — litneSf Dec. 13th, 1859. 


Pinlason’s Common Xiaw Acts, 1862, 1864, and 1860. 
Second [Edition. 

The Common Law Procedure Acts of 1852, 1854, and 1860, with Notes, and 
an Introduction. Second Edition. By \Y. P. Finlason, Esq., Barrister-at-Law. 
In 12mo. 1860. Price 10s. 6d. cloth. 

“ Mr. Finlasoik had previously edited the Procedure Acts of 1852 and 1854. lie has now 
completed his work by the addition of the Procedure Act of last session. To these he has 
subjoined useful notes of the cases decided upon them, and the rules and orders made in 
jiursuance of them, and some forma required in practice. Although not a substitiitc for a 
formal treatise on the Practice of the Common Caw, its compactness will make it a very 
useful little volume for the bag, to be carr^pd into court for reference when questions arise 
upon those important statutes or the construction of them .” — Law Titnea, Feb. 16tb, 1861. 


Greenwood’s Manual of Conveyancing:; * • 

A Manual of the Practice of Conveyancing, showing the present Piractice 
relating to the daily Routine of Conveyancing in Solicitors* Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing ; — Con- 
ditions of Sales, Conveyances, and all other Assurances in constant tfse. . By ^ 
G. W. Gkkunwood. Second. Edition, enlarged. In *2mo. Price lOs. 6d. 
cloth. 1858. 

“The information under these heads is just of that ordinary practical kind which is 
learned from experience, and Is not to be gathered frtnn treatises. 

“ The work is well done, and will be very useful to the class for whom it is intended.” — 
Jurist^ May 3rd, 1856. • 
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* Selwyn’s Abridg-ment of tlie Xiaw of IN’isi Priiis» 

Twelfth Edition, with a Supplement, containing^ a Summary of the Law of 
Bankruptcy with reference to Questions that arise in Actions at Law as amended 
by the Bankruptcy Act, 1861, By Davii> PoWRK,*of the Middle Temple, J^sq., 
one of Her Majesty^s Counsel, Recorder of Ipswich. In 2 vols. royal 8vo. 18i>9-61. 
Price £2 IGs. clothe ® 

The Supplement may be had separately, price 10s. 6d. cloth. 

( 

“ We may be sure that a Law Book which paai&s thron|?h * tw’elrc editions ’ has been 
fully tested and f^encrallyapproved of by the profession. • The work before us comes with 
this hig'h recommendation, and has well earned its title to a renewal of its term tm the ground 
of public utility. It is a good sound work, well conceived and well arranged — a favourite 
alike Avith the law student and the advocate in full business. A judicious combination of 
old and modern law, of pi’ineiiiles and practice, renders it very useful a book to be 
carefully studied, ns a w'ork of reference in chambers, and as a circuit companion. It is 
iur more readable than the works which bear a similar title, and, indeed, may rather be 
termed a Treatise uponcActions at Law, than a mere Nisi Prius book. We thank the 
learned editor for having given to the profession an excellent edition of this valuable 
work.” — Jurist, June 4th, 1859. 

* Arcbbold’s Sununwy of tbe Xiaw Relating to Plead- 

ings and Evidence in Criminal Cases. 186S. 

With the Statutes, Precedents of Indictments, &c. ; the Practice relating to 
them, and the Evidence necessary to support them. By John Jkkvis, Esq. 
(latc Lord Chief Justice of Her Majesty’s Court of Common Pleas). Fifteenth 
Edition. By W. N. Wrlsby, Esq., Barrister-at-Law, Recorder of Chester, in 
royal 12mo. 1862. Price 6s. cloth. 

^ Greaves’s Criminal Xiaw Consolidation and Amend- 
ment Acts of tbe 24 Sc 25 Viet. — Second Rdition. 

"With Notes, Observations, ai0n Forms for Summary Proceedings. By CiiARbKS - 
Spuenokl Gbkaves, Esq., one of Her Majesty’s Counsel, who prepared the Bills 
and attended the Select Committees of both Houses of Parliament, to w'hich the 
Bills were referred. Second Edition. 3 vol. post 8vo. 1862. Price 16s. cloth. 

** Among the many publications called into existence by the new criminal statutes, a book 
written by Mr. Greaves has of necessity pre-eminent claims on the attention of the public. 

. .... When we add that Mr. Greaves has thoroughly performed the tusk he has 

imposed upon himself our readers will be able to judge accurately as to the contents of the 
book, and to decide whether or not it is a book they desire to i^ossess. It seems to us to 
meet the present want. .... No one is in a position to cdi9-thc new statutes after 
his proposed fashion more completely than Mr. Greaves, who, at all events, prittri, is. more 
likely than others to give a full exposition of the alterations made in the law, and who most 
certainly must best know the objects with which they were made.” — Jurist, 

There is certainly no lawyer living who is more C€>mpetcnt than Mr. Greaves to edit 
these statutes, and that he lias performedi' his task satisfactorily, is only what might have 
been fairly expected.” — Solicitors' Journal, 

* Smith.’ (John W.) ]\1Iercanjbile Xiaw. 

A Compendium of Mercantile .Law. By tbe late John William Smith, Esq. 
Seventh Edition. By G. M. Downsswsnii, E&q., Barrister-at-Law. 1 vol. royal 8vo. 
(//t live jPre<t«.) 

Smith’s (John "W.) Xaw of Contracts. 

The Law of Contracts. Bj^ tbe late John William Smith, Esq., Author of 
** Leading Cases,” “ A Treatise on Mercantile Law,” &c. Q’hird Edition. By 
J. Q. Malcolm, Esq., Barrister-at-Law. In 8vo. 1860. Price IGs. cloth. 

** Of Mr. Malcolm*s edition of * Smith on Contracts,* we need say little, for it is both 
known and appreciated in the profession. We may sum up our judgment in one sentence — 

It is an excellent work, admirably edited.” — Z,aw Magazine tvnd Meview. 
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^ .Arnould on Marine Insurance. 

A Treatise on the lisyv of Marine Insurance and Average ; with References to 
• the -American Cases and the later Continental Authorities. By Sir Josjcph 
ARNO uiiD (Puisne Judg®, Bombay). Second Edition. In 2 vols. royal 8vo. 
1857. Price <£2 IGs. cloth. 

“ Mr. Arnould’s Trcaitiao on Murine Insurance in a text-booft to which English L#awyers 
can point with much satisfaction. It is learned, it is accurate, it is instructive, anti it 
handles law in a large and comprehensive manner^ It has now reached a second edition, 
and its author has conseientiously^excrted himself to bring his work down to the present 
state of the law both here amd elsewhere.^* — Solicitori^^ Jtmrnal^ Dec. 5th, 1857. 

^ Chancery Orders. (By Authority.) 

The General Orders of the Hi^h Court of Chancery. Royal 8vo. 

Mitford on Pleading. 

A Treatise on tlie Eleiuliuefs in Suita in the Cou^t of Chancery, by English 
Hill. .John Mitpohd, Esq. (the late Tjord Hedesdale). The Fifth Edition, 

comprising a large b<)<ly of A<lditional Notes, by Josiaii W. Smith, li.C.L., of 
Ijineoln’s Inn, Esq., Barrister-at-Law, Editor of Frame’s Contingent Remainders, 
and Author of a Treatise on Executory Interests. In royal 8vo. Price lOs. 
boards. 

“ ^ir. Smith is in every respect qnaliflecl to nntlertsike the work beA»re its. » . . . 

It Avas oriirituilly an admirable 'I'reatise, and it is now enriched by every subsequent 
decision which can tt-nd to illustrate old law, or ex])lain the modifications to AVhich it has 
been recctitly subjected .” — Latv Mot/azme, May, 1847. 

“Good, Avholcsome, practical notc.s.” — Jurht, June 19th, 1847. 

Ebsworth’s Eaw of lufauts. 

A Handy Book of the Law of Infants. By John Ebswortu, Egq., Solicitor. 
In ].2mo. IStJl. 1‘riee 3s. clotli^ 

Treating of — 

I. Infarit.s, their Parents and Gu.ardians generally. 

11. R ights and Liabilities of Infants, Criminaliter. 

III. Infant Labourers. 

1 Y. A pprentices. 

V. Rights and Liabilities of Infants, Oiviliter. 

“ Ml'. Ebsworth’s book is, therefore, likely to bo very useful fo^^ reference in the first 
iii.stunce. It supplies a want which the voluminous and deeiicr works on the same subject 
appear to have only partially filled up. 

** We recommcHKi it as a book of first reference to all who desire information on the branch 
of law of which it treats.” — Solicitors' Journal, June 8lh, 18C1. 

Simon’s Eaw relating to Railway Accidents. 

Including an Outline of the LiabUities of Railway Companies as Carriers 
generally, concisely discu.s.sed and eT^^laincd. By Henry A. Simon, Esq., 
Barristcr-at-Jjaw. 12mo. Price 3s. cloth. 

notices oe the press. • 

' • 

** This neat little handy-book contains four chapteA. 

it is very neatly done ; it abounds in eases, and, small 

though it is, seems likely to he a useful vade mei^um for those who may not equally desii*o 
to purchase a more expensive hook.” — SoiiHttra^ Journal^ Jan« 4th, 18G2. * 

** Dust of all is a full ineJex, by which every particular in the work may he found at 
once. Throughout, there are ample references to larger works upon the sever#! points 
of law relating to the questions occupying these images ; and altog)§ther the reader will find 
that he has here an ample compoiftlium of the legal rights and refuges of the public ami 
the pi'oijrietors of railways, in their mutual relations.” — Plymouth Journal. 

Grough. on the Eand Registry and Declaration of Titles 
Acts. 1862. 

The Acts to facilitate the Proof of 'Title to, and the Conveyance of Real 
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Estates, and for Obtaining? a Declaration of Title (25 & 26 Viet. cc. 53 ami 67). 
Toj^cther with the Oeneral Orders, Table of Costs, and Forms for carrying the 
first-named Act into effect ; also an Introduction, 1[*ractical Notes, and a full 
Index. By Hkkry Gouau, Esq., Barrister-at-Law.* 1 vol. 12mo. Price 5s. 6d. 
cloth. 

“ After considering l^ie various and manifold provisions of these Acts in greneral and detail, 
the Acts themselves arc inserted * in extensoy* with useful comparative references and notes, 
and the Kules, Orders, and Table of Fees and Commissions chargeable in* the new office 
follow ... ^ 

“ The work concludes with a copious Index, and is written throuffhout with great care 
and perspicuity, and wilf, we have no doubt, prove ait indis])ensable manual for the 
meml>ers of the legal profession and for all who are interested in the working of the new 
Acts and the new office.” — Mstatea Gazetle. 

“ Too much praise cannot be awarded to Mr. Gough for the great care and ability which 
distinguish his treatment of a difficult subject, and generally for the admirable manner in 
which he has brought his laborious task to a suco<*s8ful issue, and, in conclusion, w'c believe 
we may safely hazard th<^ conjecture that its merits will shortly be fully appreciated by a 
multitude of studious readers .” — Gazette of Banhruptcy. 

Hanbury Jones on etbe Xraw of Uses. 

A Treatise on the Law of U»es, mainly intended for Students. By W. 

IIanbory Jones, Ksq. In 8vo. 1862. Price 7s. cloth. 

“ Time and space prevent us from attempting at present to give any idea of the solid 
learning, the sound reasoning, and the admirable ingenuity which this wtfrk displays. The 
name t>f the Author will be sufficient to indicate the qualities of the work .” — Law Maga- 
zine y May, 1802. 

New Nisi Prins Reports. 

Reports of Casc.s decided at Nisi Priiis and at the Crown side on Circuit, and 
select Decisions at Chambers. By T. Foster, Esq., and VV*. F. 

FiNhASON, Esq., of the Middle Temple, Barristers-at-Law. Vol. 1. and Vol. II. 
Price ^4 lls. 6d. 1859 — 61. 

The utility of Reports of the Decisions at Nisi Prius, and on tlic Crown side on Circuit, 
has been acknowlcdj^ed from the time of Ksjjinassc and Campbell to the presc»nt day, and yet 
in no other series of Rei>orts have fi^rcatc^r irregularities of publication existed. To remed 3 * 
these defects, and to furnish a seleetion of Cases at once promptly reported and carefully 
chosen, are the inducements held out hy the Publishers to the Profession for support. 

Particular attention will be paid to points of Procedure, Practice and Evidence. Select 
Decisions at Chambers (especiallj’ in matters peculiarly or exclusively within tiiat jurLsdiction) 
will be added. Several of the Judges and many of the leading in||jnber8 of the Bar have 
kindly encouraged the undertaking, while the incuibers of the Bar generallj^ have rendered 
the most cordial co-oi>cration in furnishing cases from their re»i>ectivc Circuits. 

The annual expense will range from Twenty to Twcnty^flve shillings, and the Parts will 
appear about twice during the twelve months, and on each occasion will bring the Cases 
down to the point of [publication. o 

Thring’s (T.) Criminal tiaw of the Navy, 1861. 

Compfising an Introduqtory Sketch ^of tlie Early State and Discipline of the 
Navy: the Naval Di.sciplino Adt of i860, with Notes; Criminal Offences and 
their Punishment; the Constitution and Jurisdiction of Courts-Martial; the 
Forms of Procedure, and Law of Evidence applicable to Trials by Courts-Martial, 
with the New Regulations of the Admiralty, and a copious Index. By Theodore 
taring. Esq., of the Aliddlc Temple, Barrister-at-Ijaw. In 12mo. Price 8s. 6d. 
cloth. 


NOTICES OF THE FRESS. 

Until very lately, the proceedings of courts-niartial, especially those ih® cahip qf 

a ship on the high seas, were a mystery to landsmen, and the contemptuous sobriquet of 
‘ sea lawyer * has probably checked the curiosity of many a sailor about questions so 
nearly affecting his rights and liabilities. At last the Legislature has codified the' Articles 
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of War and fii^cneral lawn for the {government of the Navy in a ‘ Naval Discipline Act,* 
Vfr hich was first passed in 18G0, but like so many of its predecessors, repealed and re-enacted 
with some modifications mn 18G1. Upon this latter statute, Mr. Thring’s compact little 
work is a commentary. It is a complete manual of naval courts-martial, with a classifica- 
tion of offences punishable %y naval and bj^' common law respectively, a diprest of the law of 
criminal evidence, an Appendix: containinj^ the Act itself and the Queen’s re^^ulations, a col- 
lection of forms, and a {rood iudex^ Wc need not dwell on the value of such a text-book to 
the officers iutru&ted with the practical administration of this new code, the effect of which 
is to give naval courts-martial a concurrent jurisdiction as to such crimes as murder, theft, 
and forgery with the ordinary tribunuls. No man^ught to be his own lawyer in dealing 
with issues of life and death, arfd the Act, clear as it is, cannot supply the place of a 
familiarity with the practi<?b of quarter sessions and assize^.** — The Timcit, Dec. 19, 1801. 

Braithwaite’s Becord and Writ Practice. 

AVith Practical Directions and Obser^^Rons. By T. W. Braithwaitk, of the 
Record and Writ Cleiks’ Office. In 8vo. 1868. Price IBs. cloth. 

• 

There is quite enough of business connected with this office to justify the devotion to it 
of an entire volume, and the work could not have been coinmittod to more competent hands. 
Mr. Bruithwaito is officially master of the business, hag access to the best sources of infor- 
mation, and jiossesscs the methodical mind necessary to the construction of a good book of 
practice. It must become the book upon the limited but important subject of which it 
treats, . . . The practitioner, with this book before him, could scarcely make a mistake, 

for it tells him wdiat he is to f7o, and that is the i^rineipal requirement and puriiosc of a book 
of practice/* — Latv 'JimeSy Feb. G, 1858. 

Thring’s Band Brainage Act, 1861. 

With an Introduction, Practical Notes, an Appendix of Statiites relating to 
Drainage, and Forms. By Tiieoi>okk Thrikg, Esq., of the Middle Temple, 
Bari’istcr-at-Law. 12mo. Price 7s. cloth. 

NOTICES OF THE PRESS. 

We have called the attention of our readers at some lenprth to the provisions of the 
l.and Ilrainapre Act, 1861, hecuiise they arc likely to he of considerable impoi*tance in actual 
practice; and it is dei»irable, particularly for country solicitors, that the machinery j)ro- 
vided by the Act should be properly understood and widely appreciated. Mr. ThrliiK has 
done his work very M’cII, and there is not much chance of or room for any better edition of 
this statute than he has produced.” — Solicitors' Journal ^ 18 Jan. 18C2. 

“ Mr. Thringr’s edition of the Act is just that which was required ; it is compact, with clear 
explanations in notes, and an introduction makes the work still more intelliR'ible by a 
succinct history «>f the legislation on the subject, and by a masterly and well arranged 
aiial 3 'His of the existing: law. A collection of forms is given in an Appendix, and a good 
Index affords ready reference to any subject sought for. Mr. Thring has done good service 
to the landed interest by preparing for them this very useful hand-book of a law of which 
we trust they will extensivelj' avail themselves.** — Law Times, Feb. 1, 1862. 

. 

Millar and Collier’s Bills Sale. — Second Bdition. 

A Treatise on Bills of Sale, witl^ an Appendix containing th^ Registration 
Act, 17 & 18 Viet. c. 86, and Precedent^, &of Second Edition ‘By F. C. J. 
Millar, Esq., Barrister-at-Law. 1 vol. 12mo. 1860. Price 9s. cloth. 

“ The present treatise is an useffil companion to the Act for the Registration of *Bills of 
Sale, which was itself a boon to the mercantile community. The operation of the Act 17 & 
18 Viet. c. 36, has tended to diminish the chances of fraud in these cases; bq^ it still 
remains of the utmost consequence to the classes interested in this species of assurance 
that as much light as possible shoifld be thrown on the variety of mrcumstances surrounding 
n Bill of Sale, both in regard to the cost and danger of the process, and its bearing on other 
branches of litigation, as, for instance, the Law of Bankruptcy, and the Law of Landlord 
and Tenant, with the provisions of which the grantor of the bill or the grantee, or both, 
may not impossibly happen in ignorance or otherwise to interfere. A manual like the 
volume before us, furnishing minute and exclusive information on these points, can hardly 
fail therefore to be welcome to the public.” — ffazette of Jiankruptcy, 
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Trevor on the Taxq^ on Succession. — Second Edition. 


A Dig’est of the Statutes and Cases (includiii^j tlidfee of Scotland and Ireland) 
relating to the Probate, Legacy, and Succession D\j,ties. With Practical Obser- 
vations and ('fficial Forms. Second Edition. By C. C- Tukvor, Esq. 12mo. 
186*0. 13s. cloth. 

f • 

In the cai«c of the “ Attorney-Oeneral o. Abdy,” 8 Jurist, N. .S., 798, Barcyi Martin said — 
I find that this'view is taken in a book with which wc agree, written by Mr. Trevor. We 
have had it In use in this Court ev^r since question^ arose on the Succession Duty.” 


“ It is a further recommendation of this volume, that the author has had in the revision 
of it the assistance of liis father, so well known to the profession for thirty years, first as 
Solicitor, and afterwards as Comptroller of the Legacy Dulii's ; so that the i>agcs arc 
stamijed with a sort of authority .” — TimeSy 21st June, lliSG. 

Woodfall’s Liaw of Xiandlord and Tenant, 1863. 

A Practical Treatisoron the Law of Landlord and Tenant, with a full Collection 
of Preeedciita and Forms of Procedure. By 8. B. JIarrison, Esq. Eighth 
^Etlition. By W. R. Cole, Esq., Barrister-at-Law. In 1 thick vol. royal 8vo. 
Price 35s. cloth. ® 


Bullen and Leake’s Precedents orPleadings, 1863. 

Precedents of Pleadings in Aciions in the Superior Courts of Common Law, 
with Notes. By Ei»waki) Bcllen, Esq., and Stephen Martin Leakk, Esq., 
Bsirristers-at-law. Second Edition. Svo. J 863. l*rice 2Gs. cloth. 


Seton’s Forms of Decrees in Equity, 

And of Orders connected with them. A New Edition, adapted to the present 
practice, with practical Notes. By W. H. JIarrison, Esq., Barristcr-at-Law, and 
R. II. J.<EACii, Esq., one of the Registrars of the Court. Third Edition. 2 vols. 
Royal Svo. 18G2-3. Price £'l 18s. cloth. 


BOWYER^S COMMENTARIES. 
Commentaries on Universal Public Law. 

By Sir Georqk Bowyer, Bart., M.P., D.C.L., Barrister-at-Law. In royal Svo. 
1864. Price 218. cloth. 

r 

** Mr. Bowyer has lahoriously won his reputation as a profound Civilian, a critical 
Canonist, and an industrious investigator of Foreign and European Law. Ills ‘Coininm- 
turies on tin? IH itish Constitution ’ have been translated or reprinted in every country where 
our Constitution is an object of stud}’, and are received as the standard work upon this 
great topic. lie has made accurate surveys of law in its separate departments ; he now sits 
down to draw a gcuieral map of the whol^, 'I’lie result is a work wonderful in its erudition. 
The author’s industry appears to have spread it.sclt over every province of modern and 
ancient learning .” — Moruinff Chronicle^ April 15, 1854. 

Commelitaries on the Mpderii Civil Law. 

Commentarie.9 on the Modern Civil Law. By Sir G. Bowykr, Bart., M.P., 
D.C.L. In royal Svo. 1848. Price 188. cloth. 

Comihentaries^ on the Constitutional Law of England. 

Commentaries on the Constitutional Law of England. By Sir G. Bowykr, 
Bart., M.P., D.C.L. Second Edition. In royal Svo. 1846. Price £1 28. cloth. 

** We have now' a full exposition of the machine of State in its working order. The 
work is now worthy of the very high position to which it aspires, that of being the htandai*d 
work to which appeal shall be made u[^n all doubtful constitutional points. It was greatly 
wanted and has been well executed.” — Atlas, 
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Spence on the Equitable 
Chancery. ^ 


Jurisdiction of the Court of 


Comprising Equitably Estates and Interests ; their Nature, Qualities, and 
Incidents ; in which is incorporated, so far as relates to those sulyects, the sub- 
stance of JSladdock’s Priin^plcs of the Court of ^hainrcry.” Hy Gkorob 
S rKNCK, E*^<1'» one of Her Majesty’s Counsel. 2 vols. in royal 8vo. 18-19. Price 
£3 13s. 6d. cloth. 

• 

“A mass of matter, cas^, arjfuments, and discussions, thrown topethcr in n work of such 
bulk, is like a libiary eontaininjjf as many different works As this contains eases. 

“ , . . . iJi'cscnting the authoriti<*8 on each point in the ii/sistxitna vn-ha of judicial 

decisions ; but connecting, modifying, approvin>f or condemning them in his own words, 
which will be deservedly considered of little less weiglit by the student llum the dicta to 
which they relate. * 

“ Such is the viiriety of topics, subdivided into an almost infinite ramification of cases 
and points, into which the learned autlior is n<‘cessarily led ; — few writers, we apprehend, ^ 
could be found sufficiently persevering to 1*11 rsue every fopic in such a list with the same 
untiring vigour, till each in its turn w'hs exhausted, — few w’ould have the learning, fewer 
still the resolution.” — .Law Maymine^ No. 22. * ^ 

“ A more densi? mass of living law, available alike fttr study, reference, and practice,* has 
seldom been presented to the rrofession.” — Jurist. 


liittleton’s Tenures. 

lulilcion’s Tcimrea in English. .\ corrected Edition, handsomely printed in 
a very ainal I pocket volume. 18-15. Price Oa. board-s. 


MAGISTERIAL LAW. 

Stone’s Petty Session^ Practice. 1863. 

With the Statutes, a Li.st of Summary Convictions and an Appendix of Forms. 
Seventh Edition, with a Supplement incorporating the (/hnnges made by the 
Criminal Law Consolidation Acts. By Thomas Bell and J^ewis W. Cave, of 
the Inner Temple, E«qr.s., Barristers-at-Law. 12mo. Price ISs. cloth. 

The Supplement may be had separately, price 3s. boards. 

** It is remarkable for a rare combination of conciseness and clearness in the composition, 
which have recommended it to inagistrate.s who have not been educated as lawyers, and to 
whom therefor® the books written for the use of lawyiTS are often obscure by reason of their 
technicalities. The present editors have preserved this characteristic of Mr. Slone’s volume 
in their own abundant additions to it.” — Laxo Tinus. 

Xieeming: and Cross’ Quarter Sessions Practice. 

The General and Quarter Sessions of the Peace : their Jurisdiction and 
Practice in other than Criminal Matters. By Henky Leemino and PionARD 
Assukton Cross, Esqrs., Barristew-at-Law. 8vo. 1808. Pric® 168. cloth. 

A Summary of the Duties of a Justice of the Peace 
out of Sessions. Summary Convictions. 

By TnoMAs James Arnold, Esq., one of the Metropolitan Police ufagistrates, 
8vo. 1860. Price £1 6s. cloth. 

** Mr. Arnold, as a Police Magistrate, knows precisely what are the wants of magistrates, 
and with purpose to supply them he has compiled the volume hcft>re us. 

** An excellent and very copious index is appended. Magistrates will find this volume 
greatly to aid them in the ready and correct performance of their responsible and onerous 
duties,” — iauj JimeSy No, 868, * 
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Thirtieth Uditioriy 

IN FIVE VOLUMES, ENTIRELY RE-MODELLED, AND BROUGHT DOwl^ 

TO THE PRESENT TIME. 

UNDER TUE SUPERINTENDENCE OF 

W. N. WELSBY, Esq., 

BARUISTER-AT-LAW, RECORDER OP CHESTER : 

. ASSISTED BY 

JAMES EDWARD DAVIS, of the Afiddle Temple, Esq. 

CHARLES GEORGE MEREWETHER, of the Inner Temple, Esq. 
CHARLES MANLEY SMITH, of the Inner Temple, Esq. 
THOMAS SIRREL PRITCHARD, of the Inner Temple, Esq. 
LEWIS W. CAVE, of the Inner Temple, Esq. 
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The Publishers beg to stat^, that iu consequence of the 
numerous and important changes in Magisterial and Parochial 
Law sincq the publication of the iast edition of this work, this 
forthcoming edition will be* entirely re-constructed and re- 
arranged ; and, much superfluous matter being retrenched, the 
whole .will be contained in five volumes. The names of the 
gentlemen who have undertaken to edit the work, under the 
superintendence of Mr. Welsby, will be a sufficient guarantee 
that it will become the most perfect Cyclopaedia of Magisterial 
and Parochial Law hitherto offered to the Profession. 
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